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(70  Hun,  208.) 
KELLY  ▼,  MAYOR,  ETC,  OF  CITY  OF  NEW  YORK. 

vSupreme  Ck)urt,  General  Term,   First  Department    June  30,   1893.) 

Municipal  Cobporations— Dismissal  of  Officer— Suspension. 

A  notice  by  the  aqueduct  commissioners  to  an  inspector  of  masonry, 
that,  "owing  to  lack  of  work,  ♦  ♦  ♦  you  are  hereby  suspended  from  No- 
vember 16th,  without  pay,  until  such  time  as  your  services  may  be  re- 
quired," shows  an  intention  to  dismiss,  and  not  merely  to  suspend,  not- 
withstanding three  months  later  the  commissioners,  evidently  as  a  precau- 
tionary measure,  passed  a  resolution  that  the  Inspector's  services  were 
no  longer  required,  and  that  he  was  therefore  dismissed.  Barrett,  J., 
dissenting.  Gregory  v.  Mayor,  etc.,  21  N.  B.  Rep.  119,  113  N.  Y.  416;  Em- 
mitt  V.  City  of  New  York,  28  N.  B.  Rep.  19,  128  N.  Y.  117,  distinguished. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  John  P.  Kelly  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  to  recover  salary  as  inspector 
of  masonry.  From  a  judgment  entered  on  the  dismissal  of  the 
complaint,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BARr 
BETT,  JJ. 

Edward  O.  Delaney,  (Lyman  E.  Warren,  of  counsel,)  for  appel- 
lant. 
William  H.  Clark,  (Sidney  J.  Cowen,  of  counsel,)  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  broup:ht  to  recover  salarv 
alleged  to  be  due  to  the  plaintiff.  On  the  24th  of  August,  1888, 
the  plaintiff  was  appointed  by  the  aqueduct  commissioners  an  in- 
spector of  masonry,  to  supervise  and  inspect  the  work  of  the  con- 
struction of  the  new  aqueduct,  on  a  salary  of  |120  per  month. 
Plaintiff  entered  upon  his  employment,  and  continued  to  discharge 
the  duties  of  his  office,  from  that  date  to  the  16th  of  November, 
1888,  when  he  received  the  following  notice:  "Owing  to  lack  of 
work,  as  reported  by  Division  Engineer  Qowan,  you  are  hereby 
v.24N.Y.s.no.l — 1 
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suspended  from  November  16th,  without  pay,  until  such  time  as 
your  services  may  be  required/'  On  the  6th  of  February,  1889, 
about  three  months  afterwards,  the  commissioners  passed  a  reso- 
lution that,  owing  to  the  near  completion  of  the  work,  the  services 
of  "the  following  inspectors"  would  be  no  longer  required,  and 
they  were  therefore  dismissed  from  the  employment  of  the  aque- 
duct commissioners.  The  list  included  the  name  of  the  plaintiff. 
This  action  was  brought  to  recover  salary  from  November  16, 

1888,  the  time  of  the  alleged  suspension,  to  February  12,  1889,  and 
is  based  upoii  the  authorities  of  Gregory  v.  Mayor,  etc.,  113  N.  Y. 
416,  21  N.  E.  Eep.  119,  and  Emmitt  v.  City  of  New  York,  128  N.  Y. 
117,  28  N.  E.  Rep.  19,  In  which  it  was  held  that  parties  holding 
offices  in  the  various  departments  could  not  be  suspended  without 
pay,  but,  in  order  that  their  right  to  salary  should  be  terminated, 
they  should  be  dismissed.  The  full  force  of  these  decisions,  how- 
ever, seems  to  have  been  modified  by  subsequent  cases  in  which 
the  intent  of  the  parties,  and  their  understanding,  seem  to  control 
the  language  of  the  alleged  suspension.  For  example,  in  the  case 
of  Lethbridge  v.  City  of  New  York,  133  N.  Y.  233,  30  N.  E.  Rep. 
975,  it  was  held  that  a  suspension  in  consequence  of  insufficient 
appropriation,  and  a  necessary  reduction  of  force,  was  equivalent 
to  a  dismissal.  So,  in  the  case  at  bar,  it  seems  to  us  that  a  sus- 
j)ension  upon  the  ground  of  lack  of  work  shows  an  intention  to  dis- 
miss, and  not  merely  to  suspend;    and  the  action  of  February  6, 

1889,  does  not,  in  our  judgment,  in  any  way  qualify  this  construc- 
tion. Such  action  was  undoubtedly  caused  by  the  fact  of  the  con- 
dition of  the  decision  in  Gregory  v.  Mayor,  etc.,  which  had  been 
decided  by  the  general  term  in  October,  1887,  and  was  pending 
in  the  court  of  appeals,  and  actually  argued  on  the  28th  of  March, 
1889;  the  resolution  in  question  being  passed  in  order  to  prevent 
any  possible  continuance  of  liability  upon  the  part  of  the  city  if 
a  mistake  had  been  previously  made.  We  thinly  a  reasonable 
construction  of  the  suspension  was  that  the  plaintiff's  services 
were  no  longer  required,  and  that  has  been  held  equivalent  to  a 
dismissal.  The  claim  made  upon  the  part  of  the  counsel  for  the 
respondent,  that  there  was  no  proof  of  the  proper  appointment  of 
the  plaintiff  to  his  position  as  inspector,  comes  with  rather  ill 
grace,  in  view  of  the  fact  that  such  appointment  is  admitted  in 
the  pleadings.     The  judgment  should  be  affirmed,  with  costs, 

FOLLETT,  J.,  concurs 

BARRETT,  J.,  (dissenting.)  I  cannot  distinguish  this  case  from 
Gregory  v.  Mayor,  etc.,  113  N.  Y.  416,  21  N.  E.  Rep.  119,  and  Emmitt 
V.  City  of  New  York,  128  N.  Y.  117,  28  N.  E.  Rep.  19,  while  I  think 
it  is  plainly  distinguishable  from  Lethbridge  v.  City  of  New  York, 
133  N.  Y.  232,  30  N.  E.  Rep.  975,  and  Wardlaw  v.  Mayor,  etc., 
(N.  Y.  App.)  33  N.  E.  Rep.  140.  The  intention  wa«  not  to  dismiss, 
but  to  suspend.  This  is  clearly  evidenced  by  the  tenor  of  the 
notice.     "You  are  hereby  suspended,"  it  reads,  "without  pay.  until 
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tach  time  as  your  Bervices  may  be  required."  This  meant  that  mean- 
while he  remained  an  inspector  under  his  appointment,  but  an 
inspector  without  pay.  When  his  services  were  required  he  was 
not  to  be  reappointed,  but  was  to  recommence  work  under  his 
orinrinal  and  existing  appointment.  But  that  was  just  what  the 
court  of  appeals  held,  in  the  cases  cited,  could  not  be  done,  without 
paying  the  officer  his  current  salary.  That  this  was  the  construc- 
tion placed  upon  the  notice  by  the  commissioners  themselves  is 
evidenced  by  the  subsequent  dismissal.  This  latter  was  clear  and 
unequivocal.  Nor  did  the  plaintiff  consider  himself  dismissed  by 
the  suspension.  He  knew  he  was  deprived  of  work  and  pay.  But 
how?  By  a  notice  which  plainly  told  him  that  his  official  relations 
with  the  commissioners  were  not  finally  severed.  He  never  asked 
to  be  reappointed.  What  he  asked  was  to  be  sent  back  to  work, 
or  reinstated  in  active  duty,  not  in  office.  The  reason  assigned 
for  the  suspension  is  inunaterial,  as  it  does  not  affect  the  real  inten- 
tion, as  clearly  evidenced  by  the  rest  of  the  notice  and  the  subse- 
quent dismissal.  That  real  intention  was,  because  of  the  lack  of 
work,  to  do  something  which  was  not  authorized,  namely,  to  sus- 
pend, instead  of  something  which  was  authorised,  namely,  to  dis- 
miss. I  think  the  judgiuent  should  be  reversed,  and  a  new  trial 
ordered. 


(69  Hun,  605.) 
RIDDBLL  V.  COUNRLL. 

(Supreme  Court,  General  Term,  Fifth  Department.    June  23,  1S93.) 

Thial—Findixgs— Weight  of  Evidenck. 

In  ejectment  for  land  held  by  defendant  under  a  parol  contract  of  pur- 
chase plaintiff  testified  that  the  voider  (pliiintiff's  assignor)  offered  the 
land  to  defendant  for  $r>00,  and  defendant  said  he  would  take  it  Defendant 
denied  having  a  conversation  with  the  vendor  at  the  place  named  by  plain- 
tiff, but  he  did  not  deny  that  he  offered  $;'>00  for  the  land.  Held,  that  a 
finding  that  no  price  was  agreed  on  was  against  the  weight  of  evidence. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Le  Roy  Riddell  against  Peter  Cornell.  From  a  judg- 
ment entered  in  Steuben  county  in  favor  of  plaintiff,  defendant  ap- 
peals.    Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  JJ. 

Eli  Soule,  for  appellant. 

A.  M.  Burrell,  for  respondent 

HAIGHT,  J,  Thiis  action  is  in  ejectment  to  recover  the  posses- 
sion of  real  property  from  the  defendant.  The  premises  in  ques- 
tion consist  of  about  five  acres  of  land,  on  which  there  was  a 
stone  quarry.  It  formerly  constituted  part  of  a  farm  of  which  one 
(ieorge  Riddell  held  a  contract  of  purchase  from  the  then  owners. 
George  Riddell  and  the  plaintiff  were  copartners,  doing  business 
under  the  name  and  style  of  George  Riddell  &  Co.  The  contract 
for  the  purchase  of  the  farm  was  taken  in  the  name  of  George  for 
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the  benefit  of  the  Ann,  and  the  purchase  money  therefor  was  paid 
by  the  firm.  Subsequently  George  Riddell  assigned  his  interest 
in  the  contract  to  the  plaintiff,  and  thereupon  the  premises  were 
conveyed  to  him  in  accordance  with  the  provisions  of  the  contract. 
The  referee  has  found  as  facts  "that  the  said  George  Riddell,  while 
he  held  said  contract  of  purchase  for  himself  and  for  said  firm,  and 
with  the  approval  of  the  plaintiff,  made  a  parol  contract  with  the 
defendant,  by  which  he  agreed  to  sell  to  the  defendant,  and  the  de- 
fendant agreed  to  purchase,  the  lands  described  in  the  complaint; 
but  for  what  price  it  does  not  appear,  and  is  not  shown  by  the  evi- 
dence given  on  the  trial  of  this  action.  Hence  I  find  that  the 
defendant  has  not  paid  the  sum  to  be  paid  by  said  parol  contract 
of  sale  to  him.  ^That  defendant  since  said  parol  contract  of  sale 
to  him  was  made,  and  at  the  time  of  the  commencement  of  this  ac- 
tion, was  in  possession  of  said  premises  under  the  same,  and  by  the 
consent,  license,  and  authority  of  said  George  Riddell  and  this 
plaintiff."  The  defendant  requested  the  referee  to  find  as  a  fact 
"that  George  Riddell  agreed  to  sell  the  land  described  in  the  com- 
plaint to  the  defendant  for  three  hundred  dollars."  This  request 
was  refused  by  the  referee,  and  to  such  refusal,  and  to  the  findiii}? 
as  made  on  that  subject,  exceptions  were  duly  taken.  It  appears 
to  us  that  these  exceptions  were  well  taken;  that  the  request  was 
in  accordance  with  the  conceded  facts  in  the  case,  and  should  have 
been  found;  and  that  the  finding  that  it  does  not  appear  and  is  not 
shown  by  the  evidence  given  upon  the  trial  what  price  was  to  be 
paid  for  the  land  is  against  the  evidence.  The  plaintiff  himself 
testified  upon  his  direct  examination  that  "in  March,  1874,  the  de- 
fendant came  to  the  dnig  store,  and  said  he  wanted  to  buy  the 
stone  quarry.  George  talked  with  him,  and  told  him  he  would  let 
him  have  it  for  three  hundred  dollars.  Defendant  said  he  did  not 
want  a  written  contract;  that  he  had  debts.  George  told  him  he 
would  let  him  have  the  five  acres  for  three  hundred  dollars,  he  to 
pay  interest  on  it  till  paid  for.  Defendant  said  he  would  take 
it.  That  is  the  same  land  described  in  the  complaint"  The  testi- 
mony of  the  plaintiff  as  to  the  contract  is  the  same  as  that  alleged 
in  the  defendant's  answer,  with  the  exce])tion  that  he  alleges  that 
the  $300  was  to  be  paid  in  stone.  The  defendant  was  not  per- 
mitted to  testify  as  to  the  conversation  had  with  George  Riddell, 
because  of  his  death.  He,  however,  showed  by  a  number  of  wit- 
nesses the  declaration  of  George  to  the  effect  that  he  had  sold  the 
defendant  the  quarry  lot,  and  that  he  was  to  receive  his  pay  there- 
for in  stone.  That  the  payment  in  stone  was  part  of  the  agree- 
ment has  been  found  by  the  referee. 

The  referee,  in  his  opinion,  refers  to  the  testimony  so  given  by 
the  plaintiff,  and  states  that  "a  contract  price  nowhere  appears, 
except  in  the  testimony  of  the  plaintiff,  and  it  there  appears  as  a 
I)rice  to  be  paid  for  three  acres  of  the  quarry,  while  the  declarations 
of  George  Riddell  relate  to  five  acres,  and  it  was  five  acres  that  he 
reserved  as  having  been  sold  to  the  defendant.  Then  the  defendant 
had  the  possession  and  worked  the  five  acres,  and  by  directions  of 
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George  Riddell  fhe  five  acres  were  assessed  to  the  defendant,  and 
he  paid  the  taxes  on  the  Ave  acres,  and  fenced  it.  Tten  the  defend- 
ant denies  that  any  such  conversation  as  the  plaintiff  testified  to 
took  place."  The  referee  has  mistaken  the  evidence  in  this  regard. 
The  plaintiff  nowhere  speaks  of  three  acres,  but,  instead  thereof, 
he  said  he  would  let  him  have  the  five  acres  for  |300,  and  that  it 
was  the  same  land  described  in  the  complaint  The  defendant  did 
not  deny  that  any  such  conversation  as  testified  to  by  the  plain- 
tiff ever  took  place.  They  differed,  it  is  true,  as  to  the  question 
whether  the  {300  was  to  be  paid  in  stone  or  not.  The  plaintiff 
had  testified  that  the  conversation  took  place  at  the  drug  store. 
The  defendant,  when  asked  to  state  whether  he  made  the  bargain 
"at  the  place  stated,"  answered  that  no  such  conversation  took 
place  at  the  store.  We  do  not  understand  that  he  denied  that  he 
had  a  conversation  with  George  in  which  George  agreed  to  seU  him 
the  stone  quarry  lot,  consisting  of  five  acres,  and  that  he  was  to 
pay  therefor  |300,  for  such  was  the  conversation  as  he  has  alleged 
it  in  his  answer.  The  referee  further  states  in  his  opinion  that 
he  is  unable  to  see  how  it  could  be  found  from  the  evidence  what 
was  the  contract  price  to  be  paid  by  the  defendant  for  the  quarry, 
and  consequently  it  is  not  necessary  for  him  to  make  a  finding  as  to 
the  state  of  the  accoimts  between  the  parties.  Of  course,  if  the 
amount  that  was  to  be  paid  for  the  land  could  not  be  ascertained, 
then  it  would  not  be  necessary  to  ascertain  the  state  of  the  ac- 
counts; but  if,  as  we  have  shown,  the  contract  price  was  J300,  then 
the  state  of  the  accounts  becomes  material  as  bearing  upon  the 
question  whether  the  plaintiff  has  been  paid  in  full  for  the  land, 
or  any  part  thereof.  The  question  of  payment  was  the  main  one 
litigated  upon  the  trial  Much  evidence  was  taken  as  bearing  upon 
that  issue,  and  it  should  have  been  determined.  The  judgment 
reversed,  and  a  new  trial  ordered,  costs  to  abide  the  event.  All 
concur. 


(09  Hun.  535.) 
BUDD  V.  ALLEN. 

(Supreme  Court,  General  Term,  Fifth  Department.    Jime  23,  1893.) 

6CH00L  Taxes— Land  Lying  in  Two  Districts. 

PlnintllTs  land  consisted  of  two  contiguous  parcels,— one  of  15  acres, 
in  school  district  No.  11,  nnd  the  other  of  75  acres,  in  school  district  No. 
10.  Plaintiff  resided  on  the  15-acre  parcel,  but  he  worked  both  parcels 
as  one  farm.  His  hired  man  lived  on  the  7&-acre  parcel,  and  was  paid 
yearly  wages,  end  allowed  tlie  nse  of  a  house  nnd  garden.  Held,  tliat  both 
parcels  were  assessable  as  one  lot  In  school  district  No.  11;  Laws  1804, 
a  555,  (Consolidated  School  Act,)  §  66,  as  amended  by  Laws  1889,  c.  328,  pro- 
viding that  school-district  taxes  shall  be  apportioned  on  aU  the  land 
within  the  boimdaries  of  the  district,  except  that  "land  lying  in  one  body, 
and  occupied  by  the  same  person,  *  *  *  if  assessed  as  one  lot  ou  the 
last  aaseflsmeDt  roU  after  revision  by  the  assessors,  shaU,  though  sit- 
uated partly  in  two  or  more  school  districts,  be  taxable  In  that  one  of 
them  in  wliidi  such  occupant  resides." 

Appeal  from  Monroe  county  court. 
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Action  by  Thomas  Budd  against  John  J.  Allen.  From  a  judg- 
ment of  the  county  court  affirming  a  judgment  of  the  justice  of  the 
peace  of  the  town  of  Webster,  rendered  on  the  verdict  of  a  jury, 
in  favor  of  plaintiff^  defendant  appeals.     Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  JJ. 

S.  D.  Bentley,  for  appellant. 
Hugh  McKay,  for  respondent 

DWIGHT,  P.  J.  The  action  was  to  recover  the  value  of  personal 
property  of  the  plaintiff,  sold,  under  direction  of  the  defendant, 
in  the  collection  of  a  school  tax  levied  by  the  latter,  in  the  year 
1891,  as  sole  trustee  of  joint  school  district  No.  10,  in  the  towns  of 
Ontario,  in  Wayne  county,  and  Webtsrter,  in  Monroe  county,  upon 
certain  farm  lands  of  the  plaintiff,  of  about  75  acres,  lying  within 
the  bounds  of  that  district,  and  in  the  town  of  Ontario.  The  plain- 
tiff, for  about  three  years  before,  and  at  the  time  of,  the  levying 
of  the  tax  in  question,  lived  on  a  parcel  of  land,  of  about  15  acres, 
situate  in  the  town  of  Webster,  and  within  the  bounds  of  school 
district  No.  11  of  that  town.  The  two  parcels  of  land  adjoined 
each  other,  the  east  line  of  the  15  acres  coinciding  with  the  west 
line  of  the  75  acres  for  a  distance  of  16  rods  along  the  center  line 
of  the  highway,  which  lay  on  the  town  and  county  line,  and  the 
whole  90  acres  was  used  and  worked  as  one  farm  by,  and  under  the 
direction  of,  the  plaintiff.  His  hired  man  lived  on  the  75  acres, 
and  was  paid  yearly  wages  in  addition  to  the  use  of  a  house  and 
garden  spot.  In  the  years  1889,  1890,  and  1891  the  whole  90 
acres  was  assessed  as  one  lot  in  the  town  of  Webster,  and  no  part 
of  the  same  was  assessed  in  the  town  of  Ontario  in  either  of  those 
years. 

The  foregoing  are  all  the  facts  which  are  essential  to  the  disposi- 
tion of  the  main  question  in  this  case,  viz,  whether  the  75  acres 
of  the  plaintiff's  farm,  which  lay  within  the  joint  district  No.  10, 
of  Ontario  and  Webster,  were  taxable  for  school  purposes  in  that 
district  The  question  is  one  purely  of  statutory  construction,  and 
the  statutory  provisions  to  be  construed  are  found  in  the  consoli- 
dated school  act  of  1864,  (Laws  1864,  c.  555,)  as  amended  by  chapter 
328,  Laws  1889.  By  section  66  of  that  act,  as  so  amended,  (Birds- 
eye's  St  p.  567,  §  149,)  it  is  provided  as  follows,  viz.: 

''School-district  taxes  shall  be  apportioned  by  the  trustees  upon  all  the 
real  estate  within  the  boundaries  of  tlie  district,  which  shaU  not  be  by  law 
exempt  from  taxation,  except  as  hereinafter  provided,  and  such  property  shuU 
be  assessed  to  the  person  or  persons  or  corporation  owning  or  possossln^^ 
the  same  at  the  time  such  tax  list  shall  be  made  out;  but  iand  lying  in  one 
body,  and  occupied  by  the  same  person,  either  as  owner  or  agent  of  the  same 
principal  or  as  tenant  under  the  same  landlord,  if  assessed  as  one  lot  on  the 
last  assessment  roll  of  the  town  after  revision  of  the  assessors,  shaU,  though 
situited  partly  in  two  or  more  school  districts,  be  taxable  in  that  one  of  them 
in  which  such  occupant  resides." 

The  case  before  us  seems  to  be  brought  precisely  within  the  lat- 
ter and  exceptional  provisions  of  this  section,  by  the  facts  above 
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stated.  The  90  acrefl  of  land  lies  in  one  body;  is  occupied  by  the 
same  person,  as  owner;  was  assessed  as  one  lot  on  the  last  assess- 
ment roll  of  the  town  in  which  the  owner  lived;  and  therefore, 
though  situated  partly  in  two  school  districts,  was,  it  would  seem, 
taxable  in  that  one  of  them  in  which  such  occupant  resided.  But 
the  appeUant  contends  for  the  application  to  the  case  of  section 
71  of  the  same  statute,  (Birdseye's  8t  p.  668,  §  154,)  which  reads  as 
foUows: 

'•Every  person  o>vnliig  or  holding  nny  real  property  within  any  school  dis- 
trict, who  shaU  improve  and  occupy  the  same  by  his  agent  and  servant,  shall, 
in  respect  to  the  liability  ot  such  property  to  taxation,  be  considered  a  tax- 
able inhabitant  of  such  district,  in  the  same  manner  as  if  he  actually  resided 
therehL" 

It  is  very  plain,  we  think,  that  this  section  has  no  application 
to  the  case  before  us.  The  distinguishing  fact  contemplated  by 
the  provision  is  that  the  land  referred  to  is  occupied  and  improved 
by  an  agent  or  servant  of  the  owner,  and  that  fact  does  not  exist 
when  it  is  occupied  and  improved  by  the  owner  himself.  The  sec- 
tion, clearly,  has  application  only  to  land  belonging  to  an  owner 
who  does  not  reside  upon  it,  but  occupies  it  by  an  agent  or  servant, 
who  lives  upon  it,  and  works  it  for  the  owner;  such  agent  or  serv- 
ant being  distinguished  equally  from  the  owner  of  the  land,  and 
from  a  tenant  who  works  it  for  his  own  account.  The  plaintiff 
is  not  a  nonresident  owner,  but  lives  upon,  occupies,  and  works  his 
own  farm,  and  the  whole  of  it  The  fact  that  his  hired  man  lives 
on  the  other  side  of  the  district  line  can  have  no  effect  upon  the 
status  of  the  owner  as  a  taxable  inhabitant  of  the  one  district  or 
the  other.  The  foregoing  examination  of  the  statute  leaves,  we 
think,  no  room  for  doubt,  that  the  whole  of  the  plaintiff's  farm  of 
90  acres  was  taxable  for  school  purposes  in  district  No.  11  of  Web- 
ster, and  that  no  part  of  it  was  taxable  in  joint  district  No.  10,  of 
Webster  and  Ontario.  This  seems  to  be  the  construction  which 
has  been  uniformly  put  upon  the  statute  by  the  department  of  public 
instruction,  as  shown  by  decisions  of  several  superintendents,  to 
which  our  attention  Is  called  by  counsel  for  the  respondent;  and  the 
quotation  made  by  counsel  for  the  appellant  from  a  note  to  section 
71,  supra,  contained  in  the  Code  of  Public  Instruction,  published 
by  the  superintendent  in  1887,  at  page  353,  is,  we  think,  quite  to 
the  same  effect  The  construction  here  given  also  brings  the  stat- 
ute in  question  into  harmony  with  the  general  statute  in  respect 
to  the  taxation  of  lands  divided  bv  town  and  county  lines.  1  Rev. 
St  p.  389,  §  4;  Laws  1886,  c.  316,'^§  1,  (Birdseye's  St  p.  2961,  §  52,) 
and  with  the  decisions  of  the  courts  which  have  passed  upon  the 
effect  of  these  provisions  of  law,  (Saunders  v.  Springsteen,  4  Wend. 
429;  Ward  v.  Aylesworth,  9  Wend.  281;  People  v.  Wilson,  52  Hun, 
388,  5  N.  Y.  Supp.  280;  Hampton  v.  Hamsher,  46  Hun,  144.)  Such 
being  the  law  of  the  case,  the  defendant  acted  without  jurisdiction 
in  assessing  any  part  of  the  plaintiff's  land  for  taxation  in  district 
No.  10,  and  by  issuing  his  warrant  and  directinj?  the  levy  upon,  and 
sale  of,  the  plaintiff's  personal  proi)erty,  to  pay  such  tax,  was  guilty 
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of  a  trespass,  for  which  a  recoyerj  was  properly  had  in  the  jofitice's 
court 

The  only  other  question  in  the  ease,  which  seems  to  require  con- 
sideration, arises  upon  the  denial  by  the  county  court  of  the  de- 
fendant's motion  to  strike  out  the  allowance  of  costs  in  the  judg- 
ment appealed  from.  We  are  asked  to  review  this  order,  appar- 
ently, upon  the  assumption  that  the  record  shows  a  certificate 
made  by  the  justice  of  the  peace  to  the  effect  that  it  appeared 
upon  the  trial  before  him  that  the  defendant  acted  in  good  faith 
in  the  matters  out  of  which  the  cause  of  action  arose.  Code  Civil 
Proc.  §  3244.  But  this  assumption  is  a  mistaken  one.  The  rec- 
ord contains  no  such  certificate,  nor  any  evidence  that  such  a  cer- 
tificate was  ever  presented  to  the  county  court  On  the  contrary 
it  does  appear  that  counsel  for  the  appellant,  on  the  hearing  of 
the  append  in  the  county  court,  moved  for  and  obtained  an  order 
requiring  the  justice  to  make  a  special  return,  certifying  whether 
or  not  it  appeared,  on  the  trial  before  him,  that  the  defendant,  in  the 
acts  complained  of,  acted  in  good  faith,  and  that  the  justice  made 
such  return,  certifying  that  such  fact  did  not  appear.  It  is  true 
the  justice  went  further  in  his  return,  and  narrated  a  transaction 
between  himself  and  the  defendant,  in  which  his  signature  was  ob- 
tained to  a  paper  which  the  justice  afterwards  understood  was  a 
certificate  of  good  faith,  but  which  he  did  not  understand  to  be 
such  when  it  was  signed,  and  which,  if  it  were  such,  was  untrue.  It 
is  apparent  why  this  return  could  not  have  been  regarded  by  the 
county  court  as  equivalent  to  the  certificate  required  by  the  stat- 
ute (section  3244,  supra)  as  a  condition  of  exempting  the  defend- 
ant from  liability  for  costs.  Judgment  and  order  of  the  county 
court  of  Monroe  county,  appealed  from,  affirmed,  with  costs.  All 
concur. 


TOMPKINS  et  al,  v.  HUNTER  et  aL 
,        (Supreme  Court,  Special  Term,   Yates  Ck>unty.    April,  1893.) 

1.  ASSIOmiEKT  FOB  BENEFIT  OF  CHBDITORS— PREFERENCES. 

A  transfer  by  an  insolvent  of  all  his  property  to  one  of  several  of  hLs 
creditors,  to  be  applied  to  the  payment  of  a  bona  fide  debt,  is  valid;  not 
being  a  general  assignment  for  the  benefit  of  creditors,  within  the  mean- 
ing of  Laws  3887,  c.  503,  providing  that,  in  all  general  assignments  of 
the  estates  of  debtors  for  the  benefit  of  creditors,  no  preference  shall 
be  valid,  except  to  the  amount  of  one-third  of  the  value  of  the  assigned 
estate,  etc. 

2.  Res  Ad  judicata— Conclusiveness  of  Judgment  on  Appeal. 

A  Judgment  of  the  general  term,  reversing  a  judgment  for  defendant 
in  an  action  by  creditors  to  set  aside  such  transfer,  is  not  conclusive 
on  a  new  trial,  where  such  reversal  was  based  on  the  assumption  that 
there  was  an  agreement  between  the  debtor  and  creditor  that  the  debtor 
should  not  make  an  assignment  for  the  benefit  of  creditors,  and  it  ap- 
pears on  the  second  trial  that  there  was  no  such  agreement. 

Action  by  Charles  M.  Tompkins  and  others  against  Charles  Hun- 
ter, the  First  National  Bank  of  Penn  Yan,  and  another,  to  have  a 
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conyeyance  by  the  first  to  the  second  named  defendant  8%t  aside, 
us  in  fraud  of  plaintiffs,  and  for  other  relief.     Complaint  dismissed. 
For  former  reports,  see  18  N.  Y.  Supp.  234,  reversed  by  20  N.  Y. 
Supp.  355. 

William  T.  Morris,  (William  P.  Cogswell,  of  counsel,)  for  plaintiffs. 
John  T.  Knox,  for  defendant  Hunter, 

Briggs  &  Bunderlin,  (Edward  Harris,  of  counsel,)  for  defendant 
First  Nat  Bank  of  Penn  Yan. 

BRADLEY,  J.  There  is  no  substantial  dispute  about  the  facts. 
The  defendant  Hunter,  for  some  time  prior  and  up  to  April  21, 1890^ 
had  been  engaged  in  the  business  of  grocer  and  produce  dealer  at 
Penn  Yan,  N.  Y,  He  was  then  indebted  to  the  defendant  bank  in 
about  the  sum  of  |29,000.  He  had  other  creditors,  and  his  entire 
indebtedness  amounted  to  about  {36,000.  On  that  diy  he  conveyed 
all  his  real  estate  to  the  First  National  Bank  of  Penn  Yan,  and 
transferred  to  it  all  his  personal  property,  except  such  as  was 
exempt  from  levy  and  sale  on  execution.  This  conveyance  and 
transfer  were  made  by  Hunter  to  the  bank,  and  taken  by  it,  in  pay- 
ment of  the  sum  of  |21,790.70  of  his  indebtedness  to  it  That  sum 
was  then  so  applied,  and  it  was  the  fair  value  of  the  property. 
The  plaintiffs  were  then  creditors  of  Hunter,  and  afterwards  they 
recovered  judgments  upon  their  claims  against  him.  After  the 
executions  issued  upon  the  judgments  were  returned  unsatisfied, 
they  brought  this  action.  The  first  trial  resulted  in  a  judgment  for 
the  defendants,  (18  N.  Y.  Supp.  234,)  which  was  reversed,  and  a 
new  trial  granted,  (65  Hun,  441,  20  N.  Y.  Supp.  35S.)  It  is  now 
urged  that  the  disposition  of  the  present  trial  is  controlled  by  that 
determination  of  the  general  term  on  the  review  of  the  first  trial. 
The  question  there  presented  and  determined  must  be  regarded 
as  effectually  disposed  of,  for  the  purpose  of  this  trial,  and  the  views 
of  the  court,  there  given,  followed  here.  It  was  there  assumed  that 
at  the  time  of  the  transaction  between  Hunter  and  the  bank,  which 
resulted  in  the  conveyance  and  transfer  made  to  the  latter,  there 
was  an  agreement  or  understanding  between  them  that  Hunter 
should  make  no  general  assignment  for  the  benefit  of  his  creditors. 
In  the  opinion  of  the  court,  delivered  by  Mr.  Justice  Macomber,  it 
was  said: 

"The  eTldence  before  us  shows,  and  the  findings  of  the  learned  [trial]  jus- 
tice are  to  the  effect,  that  in  this  instance  the  creditor,  having  taken  alarm 
at  the  recent  discussions  of  the  legal  questions  arising  upon  transactions 
where  on©  creditor  had  absorbed  all  the  property  of  the  debtor  to  the  In- 
Jury  of  other  creditors,  was  careful  to  provide,  in  the  arrangement  which  he 
made  with  his  willing  debtor,  that  no  assignment  under  the  general  assign- 
ment act  should  be  made.  •  ♦  •  Is  an  agreement  by  which  the  dobtor 
should  make  an  assignment  after  dispossessing  himself  of  his  property  of 
any  greater  moment  than  an  agreement  that  he  should  not  make  an  assign- 
roent  of  his  property?  In  both  instances  the  creditor  undertakes  to,  and  does, 
so  far  as  an  agreement  can  do  it,  control  the  action  of  his  debtor.  *  •  * 
Why  should  the  creditor  named  in  this  action  have  concerned  itself  with  any 
future  matters  pertaining  to  the  debtor's  estate,  if  it  were  acting  entirely 
above  board,  and  only  as  an  honest  and  diligent  (»*editor  may  act?    And 
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who,  wllen  bo  acting,  may,  from  an  insolvent  debtor,  receive  property  fu 
payment  of  his  debt,  in  whole  or  in  part?  *  *  *  In  fine,  it  is  the  attending 
agreement,  either  to  mai^e  an  assignment,  as  was  done  in  the  Manning  and 
Beck  Case,  or  not  to  make  it,  as  was  done  in  this  case,  in  both  of  which  the 
-creditor  undertook  to  control  the  future  conduct  of  the  debtor,  which  shows 
a  fraudulent  intent  of  the  parties,  and  renders  void  the  transfer  of  property, 
though  made  in  payment  of  a  bona  fide  debt." 

It  is  evident  that  the  conclusion  of  the  general  term  was  founded 
upon  the  construction  there  given  to  the  evidence  and  findings, — 
that  they  established  the  fact  that  an  agreement  was  made  be- 
tween the  parties  to  the  transaction  that  the  debtor  should  not 
make  a  general  assignment  for  the  benefit  of  his  creditors.  This 
is  further  manifested  in  the  opinion  of  the  court,  which,  after  re- 
ferring to  Woodworth  v.  Hodgson,  [Sup.;  12  N.  Y,  Supp.  424,]  pro- 
ceeded : 

"In  that  case*  there  was  no  agreement  whatever,  relating  to  the  subject 
of  making  or  not  making  an  assignment  There  the  plaintiff  had  furnished 
substantially  all  the  capital  to  his  son,  in  order  to  set  him  up  in  the  gro- 
cery business  in  the  city  of  Rochester,  and  such  business  had  proved  to  be 
a  losing  venture;  and  the  son  had  become  discouraged,  and  wished  to  turn 
over  the  property  to  his  father  for  his  indebtedness,  and  accordingly  did 
so,  whereupon  the  father  took  possession  of  the  property.  That  was  exactly 
the  transaction  so  repeatedly  upheld  by  the  courts,— that  a  creditor  may  take 
from  a  debtor  any  or  aU  of  his  prop(n*ty  in  payment  of  his  debt,  provided  the 
transaction  does  not  involve  other  matters  rendering  it  void  by  reason  of  col- 
lision with  some  equitable  principle,  or  with  some  statute  of  this  state.*' 

The  evidence  on  the  second  trial  can  bear  no  such  construction 
as  that  given  the  evidence  of  the  first  trial,  but  on  the  contrary 
it  now  appears  that  nothing  whatever  was  said  on  the  subject  of 
.a  general  assignment,  or  of  any  assignment,  for  the  benefit  of  the 
creditors  of  the  defendant  Hunter.  The  reasons,  therefore,  given 
ior  the  result  on  the  review  of  that  trial  are  not  applicable  to  the 
case,  as  presented  upon  the  present  trial;  and  the  question  is 
whether,  upon  the  facts  as  they  now  appear,  the  plaintiffs  are  en- 
titled to  recover.  At  the  time  he  turned  over  his  property  to  the 
bank  to  pay  his  debt,  Hunter  was  insolvent  It  was  taken  by  the 
bank,  at  a  fair  price,  for  that  purpose,  and  the  debt  upon  which 
the  value  of  the  property  was  applied  was  valid.  It  must  be  as- 
sumed, upon  the  evidence,  that  the  transfer  of  the  property  was 
made  and  taken  for  that  purpose  without  any  intent,  in  fact,  to 
defraud  the  creditors  of  Hunter;  and  although  the  officers  of  the 
bank,  who  transacted  the  business,  were  then  advised  of  the  other 
liabilities  of  the  debtor,  they  were  at  liberty  to  seek  and  obtain 
payment  of  the  debt  due  to  it,  so  far  as  the  property  of  such  debtor 
would  go  in  that  direction,  unless  the  doing  so  was  in  contravention 
of  the  statute  which  provides  that: 

**In  all  general  assignments  of  the  estates  of  debtors  for  the  benefit  of  cred- 
itors, hereafter  made,  any  preference  created  therein  •  ♦  ♦  shaU  not  be 
valid,  except  to  the  amount  of  one-thli-d  of  the  value  of  the  assigned  es- 
tate, left  after  deducting  such  wages  or  salaries,  and  the  costs  and  expenses 
of  executing  such  trusts;  and  should  said  one-tliird  of  the  assets  of  the  as- 
signor or  assignors  be  Insufficient  to  pay  in  full  the  preferred  claims,  to  which, 
under  the  provisi<ms  of  this  action,  the  same  are  applicable,  then  said  assets 
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flhall  be  applied  to  the  payment  of  the  game  pro  rata  to  the  amount  of  each 
said  preferred  chiim."    Laws  1887,  a  503. 

This  is  an  additional  section  (30)  to  chapter  466,  Laws  1877,  en- 
titled "An  act  in  relation  to  assignments  of  estates  of  debtors  for 
the  benefit  of  creditors."  The  assignments  there  referred  to  are 
those  made  to  some  person  or  persons,  as  assignee  or  assignees,  in 
trust  for  the  benefit  of  creditors  of  the  assignors,  and  such  is  the  im- 
port of  the  term,  "general  assignment  for  their  benefit"  The  trans- 
fer to  the  bank  does  not,  therefore,  by  its  terms,  come  within  the 
statute  forbidding  preferences  in  amount  exceeding  one-third  in 
value  of  the  property  assigned.  Nor  can  it  be  construed  to  be  a 
general  assignment,  unless  the  policy  of  the  law,  as  declared  by 
that  statute,  is  to  prevent  the  transfer  by  an  insolvent  debtor  (hav- 
ing other  creditors)  of  all  his  property  in  payment  of  a  debt  due 
one  of  his  creditors.  This  question  arose  in  White  v.  Cotzhausen, 
129  U.  S.  329,  9  Sup.  Ot.  Rep.  309,  in  the  application  of  the  statute 
of  Illinois  to  a  transfer  by  a  debtor  of  all  his  property  to  some,  only, 
of  his  creditors.  The  Illinois  statute  did  not  permit  any  pref- 
erences in  voluntary  assignments  for  the  benefit  of  creditors.  In 
the  opinion  of  the  court  there  delivered  by  Mr.  Justice  Harlan,  it 
was  said  that: 

"When  an  insolvent  debtor  recognizes  the  fact  that  he  can  no  longer  go 
on  in  business,  and  detennines  to  yield  the  dominion  of  his  entire  estate, 
and  in  execution  of  that  pun)ose,  or  i^'ith  an  intent  to  evade  the  statute,  trans- 
fers all,  or  substantially  aU.  his  property  to  a  part  of  his  creditors,  in  order 
to  provide  for  tlxera  in  preference  to  other  creditors,  the  instrument  or  in- 
struments by  which  such  transfers  are  made,  and  that  result  is  reached, 
whatever  their  form,  wiU  be  hold  to  operate  as  an  assignment,  the  benetlts 
of  which  may  be  claimed  by  any  creditor  not  so  preferred,  who  wUl  tako 
appropriate  steps,  in  a  court  of  equity,  to  enforce  the  equality  contemplated 
by  the  statute." 

The  court  assumed  that  such  was  the  doctrine  of  the  decisions 
of  the  highest  court  of  that  state,  and  cited  Preston  v.  Spaulding, 
120  HI.  208,  10  N.  E.  Rep.  903,  which  presented  a  case  where  a 
voluntary'  assignment  was  made  by  an  insolvent  firm,  and  in  con- 
templation of  it  the  debtors  had  sought  to  prefer  certain  creditors, 
which  purpose  was  held  ineffectual.  The  supreme  court  of  Illinois 
does  not  accept  the  views  of  the  court  in  White  v.  Cotzhausen  as 
expressive  of  the  doctrine  of  its  decisions,  nor  does  it  recognize 
or  adopt  them  as  such.  Farwell  v.  Nillscn,  133  HI.  45,  24  N.  E. 
Bep.  74.  The  reasoning  of  the  court  in  the  White  Case  was  to 
the  effect  that  the  transfer  by  an  insolvent  debtor  of  all  his  prop- 
erty to  one  or  more  of  his  creditors,  in  exclusion  of  ethers,  thouo^h 
in  payment  of  valid  debt  or  debts,  is  an  attempted  evasion  of  the 
statute  restricting  or  prohibiting  preferences  in  a  general  assign- 
ment; and  it  is  accordingly  here  urged  on  the  part  of  the  plain- 
tiffs that  as  the  debtor,  Hunter,  intended  to  discontinue  business, 
and  surrender  all  his  property  to  the  bank  in  payment  ui)on  the 
debt  due  to  it,  the  transfer  must  be  deemed  as  a  preference  in  con- 
travention of  the  statute  before  mentioned,  and  that  such  creditor 
<^an  take  the  benefit  of  such  transfer  to  the  extent,  only,  of  one- 
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third  of  the  amoimt  In  valae  op  proceeds  of  the  property  so  trans- 
ferred. As  this  objection  conld  not  have  been  available  at  com- 
mon law  the  question  arises  whether  it  is  made  effectual  by  the 
statute.  It  seems  clear  that  the  conveyance  and  transfer  made 
by  Hunter  to  the  bank  did  not  constitute  a  general  assignment, 
within  the  meaning  of  the  statute.  As  before  suggested,  tkat 
term,  as  there  used,  has  a  well-understood  meaning.  As  a  general 
rule,  statutes  changing  the  effect  of  the  common  law  will  not  be 
construed  to  abrogate  it,  further  than  the  clear  import  of  the 
language  of  the  statute  requires.  Fitzgerald  v.  Quann,  109  N.  Y. 
441,  17  N.  E.  Rep.  354;  Dean  v.  Railway  Co.,  119  K  Y.  541,  23  N. 
E.  Rep.  1054.  And  it  was  said  by  Judge  Andrews  in  XCistrst  v. 
Gane,  136  N.  Y.  321,  32  N.  E.  Rep.  1073: 

* 'Courts  arc  lees  disposed  than  formerly  to  depart  from,  or  quality  i  the  plniD 
words  of  a  statute,  in  favor  of  what  is  termed  *an  equitable  construction,' 
in  order  to  take  particular  cases  out  of  Its  operation  upon  some  supposed 
view  of  poUcy  not  Indicated  in  the  act  itself." 

In  the  present  case  there  was  no  purpose  to  make  a  general  as- 
signment for  the  benefit  of  creditors,  and  none  was  made,  by 
Hunter;  and  therefore  the  facts  do  not  bring  it  within  the  doc- 
trine of  the  adjudications  in  this  state, — ^that  the  transfer  made  by 
him  of  the  property  was  part  of  a  scheme  to  create  forbidden 
preferences.  In  those  cases  such  general  assignments  were  con- 
templated and  made.  Berger  v.  Varrelmann,  127  N.  Y.  281,  27 
N.  E.  Rep.  1065;  Bank  v.  Bard,  59  Hun,  529,  13  N.  Y.  Supp.  688; 
and  some  other  cases.  In  such  cases  no  distinction  is  observed 
between  a  transfer  (preliminary  to  a  general  assignment)  embrac- 
ing substantially  all  the  property  of  the  insolvent  debtor,  or  a 
portion  of  it  only.  The  ground  upon  which  this  rests  is  that  the 
sale  to  the  creditor,  and  the  general  assignment,  constitute  a 
scheme  to  create  a  preference,  and  that,  for  the  purpose  of  their 
interpretation  and  effect,  the  means  or  instruments  employed  and 
made  to  accomplish  it  may  be  treated  as  one,  and  therefore  within 
the  application  of  the  statute.  But  it  is  urged  on  the  part  of  the 
plaintiifs  that  no  purpose  to  make  a  general  assignment,  or  its 
accomplishment,  is  essential  to  bring  the  case  within  the  operation 
of  the  statute  when  the  insolvent  debtor  has,  by  a  single  trans- 
action, disposed  of  all  his  property  to  one,  or  a  portion  only,  of  his 
creditors,  in  payment  of  his  debt  or  debts  owing  to  him  or  them 
to  whom  the  sale  and  transfer  are  so  made.  The  support  of  that 
proi)osition  would  require  the  conclusion  that  such  a  transfer 
of  his  property  for  that  purpose  is,  in  legal  effect,  a  general  as- 
signment for  the  benefit  of  creditors,  within  the  statute.  There  is 
apparently  no  warrant  for  such  construction  of  the  statute  in  the 
language  employed  to  express  the  legislative  intent.  Nor  is  it 
seen  how  its  purpose,  so  manifested,  can  be  extended  to  defeat 
the  right  of  such  debtor  to  make,  and  one  or  some,  only,  of  his 
creditors  to  take,  a  transfer  of  his  entire  property,  on  payment  of 
valid  debt  or  debts  owing  by  him  to  such  creditor  or  creditors  to 
whom  it  is  made,  and  to  hold  it  for  that  purpose,  as  against  the 
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other  creditors  of  the  debtor.  Woodworth  y.  Hodgson,  (Sop.)  12  If. 
Y.  Supp.  424,  affirmed  129  N.  Y.  669,  30  N.  K  Rep.  65.  This 
proposition,  as  has  been  seen,  was  recognized  by  the  court  in  the 
opinion  delivered  npon  the  review  of  the  first  trial  of  this  action. 
In  Manning  v.  Beck,  129  N.  Y.  1,  29  N.  E.  Rep.  90,  the  question 
arose  whether  a  transfer  by  an  insolvent  debtor  of  a  portion  greater 
than  one-third  of  his  estate  to  a  single  creditor,  in  payment  of  a 
debt,  was  effectual  as  against  other  creditors,  assuming  that  the 
debtor,  at  the  time  of  such  transfer,  intended  to  make  a  general 
assignment,  which  he  shortly  after  made,  and  that  at  the  time  the 
creditor  took  such  transfer  he  was  ignorant  of  such  intent  of  the 
debtor;  and  it  was  held  that  on  such  a  state  of  facts  the  creditor 
would  be  entitled  to  the  full  benefit  of  the  transfer  so  made  to 
him  for  such  purpose.  The  reasoning  of  the  court  in  the  Manning 
Case,  in  the  opinion  there  delivered  by  Judge  Peckham,  so  far  as 
it  has  any  bearing  upon  the  present  case,  goes  in  support  of  the 
proposition  that  the  conveyance  and  transfer  in  question  of  the 
property  cannot  be  brought  within  the  operation  of  the  statute 
hereinbefore  mentioned.  The  case  of  White  v.  CJotzhausen  was 
there  cited,  and  after  making  some  reference  to  its  nature,  pur- 
pose, and  effect  tl\e  court  added:  ^'Our  statute  does  not  in  terms 
cover  such  a  case.''  The  conveyance  and  transfer  in  question  can- 
not, by  construction  of  the  statute,  be  treated  as  a  general  assign- 
ment for  the  benefit  of  creditors  of  Hunter.  The  conclusion  is  re- 
quired by  the  evidence  that  the  sole  purpose  for  which  they  were 
made  by  him,  and  taken  by  the  bank,  was  in  payment  upon  the 
debt  due  to  the  latter  from  him.  On  the  first  trial  there  was  evi- 
dence tending  to  prove  that  the  question  whether  the  bank  could 
legally  purchase  the  property  was  considered  by  the  bank  officers 
and  its  attorneys.  It  now  appears  that  this  question  of  legality, 
so  considered,  had  relation  only  to  the  federal  statutes  pertaining 
to  national  banks.  In  the  view  taken,  there  seems  to  be  no  sup- 
port for  the  action.    The  complaint  diould  be  dismissed. 


(01)  Ilun,  54G.) 
PULLER  et  al.  v.  ARTISf  AN. 

(Supreme  Court,  General  Term,  Fifth  Department.    June  23.  1893.) 

Parol  Evidence— CoNsroERATioH— Sealed  iNSTRnMBNT. 

Where  an  executory  contract  under  seal  recites  a  "consideration  of  one 
dollar  and  other  valuable  considemtions,  the  receipt  whereof  is  hereby 
acknowledged,"  such  recital  cannot  be  contradicted  by  parol  evidenco, 
though  the  contract  binds  only  the  party  acknowledging  receipt  of  the  al- 
leged consideration,  and  therefore  lacks  mutuality. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Edward  K.  Fuller  and  others  against  Arthur  M,  Art- 
man  for  specific  performance.  From  a  judgment  entered  in 
Genesee  county  in  favor  of  plaintiffs,  defendant  appeals.    Aflarmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEB,  and 
HAIGHT,  JJ. 
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M.  H.  McMath,  for  appellant. 
C.  F.  BiBsell,  for  respondents. 

DWIQHT,  P.  J.  The  plaintiffs  are  the  assignees  of  the  persons 
named  as  parties  of  the  second  part  in  the  contract  hereinafter 
set  forth,  and  they  bring  this  action  to  enforce  its  specific  perform- 
ance by  the  defendant,  the  party  of  the  first  part,  named  therein. 
The  contract  was  in  the  following  terms: 

*'Thls  memorandum  of  agreement,  made  and  executed  this  2dd  day  of  Sep- 
tember, 1890,  between  Arthur  M.  Artraan,  of  the  town  of  Le  Roy,  comity  of 
Genesee,  and  state  of  New  York,  of  the  first  part,  and  David  J.  BisseU  and 
Emory  Elmore,  of  the  town  of  Le  Roy,  county  of  Genesee,  and  state  of  New 
York,  associates  or  assigns,  of  the  second  part,  witnesseth  that  the  party  of 
the  first  part,  in  consideration  of  one  dollar  and  other  valuable  considerations, 
the  receipt  whereof  is  hereby  acknowledged,  hereby  covenants  and  agrees 
to  and  with  the  said  second  party,  his  heirs,  associates,  or  assigns,  at  <any 
time  which  the  said  second  party  may  designate  within  five  months  from 
the  date  hereof,  that  he  wiU  execute  and  convey  to  the  said  second  party, 
heirs  or  assigns,  a  fuU  covenant  deed  of  the  foUowing  described  premises, 
situate  in  the  town  of  Le  Roy,  aforesaid,  consisting  of  about  one  hundred  and 
twenty  acres  of  land,  and  more  particularly  described  as  foUows,  to  wit, 
being  the  premises  now  occupied  by  him  as  a  homestead,  reserving  to  party 
of  the  first  part  aU  growing  crops  at  time  tender  is  made.  In  case  the  party 
of  the  first  part  having  chance  to  sell  above  premises  to  a  bona  fide  pmr- 
chaser  prior  to  time  above  mentioned,  then  party  of  the  second  part  shall 
have  first  chance  to  purchase  at  same  price  apon  receiving  thirty  days'  no- 
tice in  writing,  or  forfeit  this  option,  at  and  for  the  agreed  price  of  $135.00 
per  acre;  and  that,  whenever  the  said  second  party  shaU  notify  him  that  he 
WiU  piurchase  said  premises  above,  that  he,  the  said  first  party,  wUl  forthwith 
procure  an  abstract  of  title  of  the  said  premises,  and  wiU,  whenever  a  ten- 
der shall  be  made  of  such  price  of  said  premises,  forthwith  execute  and  de- 
liver to  said  second  party  such  deed  of  said  premises  as  is  above  specified. 
Should  there  be  any  liens  or  incumbrances  upon  said  premises,  tlie  amount  of 
such  liens  or  incumbrances  shaU  be  deducted  from  the  amount  of  the  pur- 
chase price;  and  the  second  party  wUl  take  said  premises  subject  to  such 
liens  or  incumbrances:  provided,  however,  that  at  the  option  and  election  of 
said  party  of  the  second  part,  and  upon  such  tender  of  the  sum  of  $15.00  per 
acre,  and  notice,  as  aforesaid,  within  the  time  for  that  purpose  above  limited. 
Instead  of  executing  such  absolute  conveyance  for  such  land,  the  party  of  the 
first  part  shaU  and  wiU  execute  a  proper  conveyance  to  the  party  of  the  sec- 
oDtl  part  or  to  their  assignees  of  the  right  and  privilege  of  mining  for  salt 
or  other  minerals  under  the  eame,  but  without  the  right  of  entry  upon  or 
injury  to  the  surface  of  the  same  in  any  respect  whatsoever,  unless  second 
party  shaU  give  notice  of  or  make  tender  of  purchase  price  before  the  ex- 
piration of  the  time  above  mentioned;  then  this  instrument  shaU  be  null  and 
void.  In  witness  whereof  the  said  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  above  written. 

[Signed]  "Arthur  M.  Artman.    [L,  S.] 

"D.  J.  BisseU.  [L.  S.] 

"Emory  Elmore.  [L.  S.]" 

On  the  18th  day  of  October,  1890,  the  parties  of  the  second  part 
assigned  all  their  interest  in  and  rights  under  the  contract  to  the 
plaintiffs,  but  the  defendant  was  not  informed  of  such  assignment 
until  the  21st  day  of  February,  1891,  mentioned  below.  On  the 
3d  day  of  January,  1891,  the  defendant  personally  served  on  each 
of  the  parties  of  the  second  part  a  notice  in  writing  as  follows: 

"To  David  J.  BisseU  nnd  to  Emory  Elmore:  I,  Arthur  Artman,  hereby  with- 
draw any  nnd  all  offers  heretofore  made  by  me  to  you  or  to  either  of  you 


Digitized  by 


Google 


Sup.  Ct]  FULIJSB  V.  ABTMAN.  15^ 

for  the  sale  of  my  farm,  and  for  sale  of  the  rights  and  privileges  of  min- 
ing on  said  farm  for  salt  or  minerals,  and  particularly  the  offer  in  writing 
dated  September  23rd,  1890. 
"Dated  January  Srd,  1891. 

[Signed]  "Arthur  Artman." 

On  the  21flt  day  of  February,  1891,  the  plaiBtiflfl  notified  th#v 
defendant  of  the  assignment  of  the  agreement  to  them,  and  that 
they  had  elected  to  take  a  conveyance  of  the  mining  rights  speci- 
fied therein,  and  to  pay  him  the  |15  an  acre  therefor,  and  tendered 
to  him  the  full  price  thereof,  viz.  the  sum  of  $1,815,  in  money;  and 
at  the  same  time  presented  to  him  an  instrument  purporting  to  be  a. 
deed  prepared  for  execution  by  himself  and  wife,  in  due  form,  to  con- 
vey such  mining  rights  in  accordance  with  the  alternative  pro  visions- 
of  the  agreement  aforesaid.  The  defendant  declined  to  accept 
the  money  or  to  execute  the  deed.  He  made  no  objection  to  the 
sufiiciency  of  the  tender  made,  nor  to  the  form  of  the  deed  pre- 
sented for  execution,  but  declared  that  he  had  changed  his  mind,, 
and  had  decided  not  to  make  any  conveyance  under  the  agreement. 
The  plaintiffs  thereupon  notified  him  that  they  should  deposit  the- 
sum  in  a  bank,  named^  to  be  paid  to  him  whenever  he  should  execute 
the  deed  presented,  and  they  did  so. 

On  the  trial  of  the  action  the  defendant  offered  evidence  to  show 
that  no  consideration  was,  in  fact,  paid  to  the  defendant  under 
the  agreement  for  the  option  given  by  him  thereby  to  the  plaintiffs' 
assignors.  The  evidence  was  objected  to  by  the  plaintiffs,  and  was 
excluded.  We  think  the  exception  to  this  ruling  raises  the  only 
substantial  question  in  this  case.  It  is  apparent  on  the  face  of 
the  agreement  in  question  that  as  an  executory  contract  it  was 
wholly  without  mutuality.  It  contains  no  covenant  or  promise 
of  the  parties  of  the  second  part  They  agree, to  do  nothing.  The 
defendant  proposes  to  let  them  have  his  farm,  or  certain  mining 
privileges  tiierein,  at  prices  specified,  and  gives  them  five  months  in 
which  to  decide  whether  they  will  take  either  or  neither.  What 
they  take  under  this  contract,  if  it  is  a  valid  one,  is  simply  a  refusal 
of  the  choice.  Of  course,  if  there  has  been  no  consideration  for 
the  agreement,  it  is  nudum  p^^ctum,  is  not  valid,  and  cannot  be 
enforced;  and  the  evidence  now  in  question  was  offered  for  the 
purpose  of  showing  that  no  consideration  was  in  fact  paid  by  the 
plaintiffs'  assignors  for  the  option  and  the  refusal  which  the  con- 
tract purports  to  assure  to  them.  The  evidence  was  no  doubt 
properly  excluded.  If  admitted  it  would  have  done  violence  to 
some  elementary  principles  of  the  law  of  evidence  bearing  upon  the 
credit  and  validity  belonging  to  instruments  in  writing  and  under 
seaL  The  principles  referred  to  may  perhaps  be  embodied  in  a 
rule  to  the  effect  that,  while  the  mere  presumption  of  a  considera- 
tion which  arises  from  the  use  of  seals  in  the  execution  of  the  in- 
strument is  subject  to  rebuttal,  (Ck)de  Civil  Proc.  §  840,)  the  expres- 
sion of  a  consideration  in  such  an  instrument  is  not  subject  to 
contradiction  for  the  purpose  or  with  the  effect  of  invalidating 
the  instrument.  Murdock  v.  Gilchrist,  52  N.  Y.  246;  Rockwell 
V.  Brown,  54  N.  Y.  213.     The  recital  of  a  consideration  in  a  deed 
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is  concInslTe  as  to  the  fact  that  there  was  a  consideration  to  the 
deed.  Grout  v.  Townsend,  2  Denio,  336;  Murdock  v.  Gilchrist, 
snpra.  The  consideration  actually  paid  or  promised  may  be  shown 
to  have  been  other  than  that  recited  in  the  instrument,  or  the 
fact  of  payment  of  the  consideration  agreed  upon  may  be  contra- 
dieted  in  an  action  for  its  recovery;  but  the  existence  of  a  suffi- 
cient consideration,  when  expressed  in  an  instrument  under  seal, 
is  not  subject  to  dispute.  The  contract  in  question,  although 
without  mutuality  in  its  covenants,  was  not  void  for  want  of  con- 
sideration, and  the  defendant  was  not  at  liberty  to  rescind  it  dur- 
ing the  time  given  for  the  exercise  of  the  option  by  the  parties 
of  the  second  part  or  their  assigns.  Hie  tender  by  the  plaintiffs 
was  sufficient  in  amount,  as  was  admitted  by  the  defendant,  and 
the  evidence  shows  that  it  was  kept  good  in  the  manner  proposed 
by  the  plaintiffs,  and  not  objected  to  by  the  defendant  either  at 
the  time  it  was  made  or  by  his  answer  in  this  action  or  on  the 
trial.  Halpin  v.  Insurance  Co.,  118  N.  Y.  165,  178,  23  N.  E.  Rep. 
482.  The  conditions  annexed  to  the  tender  seem  to  have  been  only 
those  upon  which  the  plaintiffs  had  a  right  to  insist,  and  no  objec- 
tion was  made  to  them  at  any  time.  See  case  last  above,  and 
cases  cited  at  page  176,  118  N.  Y.,  and  page  485,  23  N.  E.  Rep. 

The  objection  to  equitable  relief  is  plainly  not  tenable  in  this 
action.  In  the  nature  of  the  case  there  could  be  no  assessment  of 
damages  for  the  failure  to  perform  the  covenant  to  convey  the 
mining  privileges,  the  value  of  which  could  only  be  ascertained 
by  their  actual  exercise.  We  find  no  error  in  the  disposition  of  the 
case  by  the  learned  referee,  and  the  judgment  entered  upon  his  re- 
port should  be  affirmed.  Judgment  appealed  from  affirmed,  with 
costs. 


(70  Hud,  597;   mem.  report  without  opinion.) 
McGARllY  V.  CtTY  OF  BUFFALO. 

(Supreme  Court,  General  Term,   Fifth  DepArtraont.    Jime  23,  1893.) 

New  TaiAii— MiflCONDucT  op  Jubor— Relationship  to  Party. 

On  a  motion  for  a  new  trial  by  plaintiff  in  a  case  against  a  dty,  it 
appeared  that  plaintiff*^  attorney,  at  the  time  ol  impaneling  the  jury, 
asised  if  any  of  them  had,  or  had  had,  business  relations  with  any  one 
connected  with  the  dty  attorney's  ofhce,  and  that  no  Juror  made  an^* 
reply,  whereupon  tho  attorney  said  he  would  take  it  for  granted  that 
no  such  relation  existed.  It  further  appeared  that  one  juror  kept  a  livery 
stable,  and  regularly  furtiished  tho  law  department  with  carriages,  under 
the  direction  and  patroncgye  of  the  corporation  counsel,  and  from  affidavits 
made  by  such  juror  and  a  detective  employed  by  the  city  it  appeared  that 
they  understood  the  purpose  of  the  question,  and  made  no  disclosure 
merely  because  the  attorney''  mentioned  in  terms  the  city  attorney,  and 
not  the  corporation  coui.sel.  «c?</,  that  the  question  called  for  a  frank  dis- 
closure of  the  juror's  relationV  towards  the  law  department,  and  a  new 
trial  should  be  granted.  \ 

\ 
Appeal  from  special  term,  E^de  county. 

Action  by  Peter  McGarry  agiiinst  the  city  of  Buffalo.  From  an 
order  grnnting  a  new  trial  for \  improper  conduct  of  a  juror,  after 
verdict  for  defendant,  defendant  appeals.    Affirmed. 
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The  opinion  of  Mr.  Justice  CHILDS,  rendered  at  special  term,  ia 
as  follows: 

Upon  the  trial  of  this  action  the  jury  rendered  a  verdict  in  favor  of  the 
defeudaut,  and  the  plaintiff  now  moves  upon  the  minutes  of  the  court,  also 
upon  an  affidavit  and  notice  to  the  defendant,  for  a  new  trial— First,  for  the 
alleged  miscohduct  of  a  Juror;  and,  second,  upou  the  ground  that  the  ver« 
diet  is  against  the  evidence.  ^ 

In  support  of  the  first  ground  the  nffldavit  of  the  plahitiff's  attorney  had 
been  read,  from  which  it  appears  tliat  at  the  time  the  Juiy  was  impaneled 
to  try  this  case  said  attorney  '*asked  the  Jurors  if  any  of  them  iiad  now,  or 
tnrer  had,  any  business  relations  with  any  one  connected  witli  the  city  at* 
tomey's  office,  either  as  client  or  otherwise.  That  no  Juror  made  any  I'eply 
to  such  inguiiy.  That  deponent  then  said:  'If  any  Juror  lias  had  any  such 
business  rations  of  any  kind,  will  you  please  let  me  know?'  That  no  juror 
made  any  reply  to  such  inquiry,  and  deponent  then  said  to  the  Jury  he  would 
take  it  for  grant(!d  that  none  of  them  had  any  such  relations  witb  any  one 
connected  with  the  city  attorney's  office  or  corporation  counsel  unless  they 
let  him  know  to  the  contrary,  and  no  Jiuror  made  any  reply  to  such  state* 
loeut."  The  affidavit  of  Charles  S.  Hatch,  read  by  the  plaintiff,  shows  that 
Michael  Dimberg<^r,  one  of  the  Jurors  upon  the  trial  of  this  action,  keeps 
a  lively  stable  in  the  dty  of  Buffalo,  and  furnishes  the  law  department  with 
horses  :uid  carriages  and  general  livery,  under  tlie  patronage  and  di» 
rectlon  of  the  corporation  coimsel.  That  such  patronage  is  valuable,  and 
amounts  to  several  himdreds  of  dollars  per  year.  That  from  an  examina* 
Hon  of  the  proceedings  of  the  common  couucil  it  appears  that  the  biUs 
paid  to  said  Dimberger  were  from  $35  to  48.50  each^  and  that  on  the  15th 
day  of  February,  1892,— four  days  after  the  verdict  was  rendered  in  this  ac- 
tion,—a  bill  of  $42.50  was  ordered  paid  to  him.  The  defendant,  in  opposition 
to  this  motion,  read  the  affidavits  of  said  Juror,  Michael  Dimberger,  of 
Frederick  Rusa,  a  detective  in  the  office  of  the  corporation  counsel,  and  of 
others,  to  which  it  will  not  be  necessary  to  refer  at  length  in  disposing  of 
this  motion.  The  Juror  l>h'nberger,  in  his  affidavit,  states  "that  he  remem- 
bers what  occurred  when  the  Jurors  were  drawn;  tliat  he  remembers  the 
examination  of  the  Jurors  by  the  plaintiff's  attorney;  tliat  no  questions  were 
asked  of  individual  Jurors  by  said  attorney;  that  what  was  asked  was  ad- 
dressed generaUy  to  all  the  Jiu-ors;  that  in  s-uch  examination  by  said  at- 
torney no  reference  was  made  to  Corporation  Counsel  Browne  or  to  the  of- 
fice; that  said  attorney  asked  the  Jurors  if  they  were  acquainted  with  the 
dty  attorney,  Mr.  I^ing,  and  If  they  had  any  business  relations  with  him; 
fhut  all  of  the  questions  asked  by' said  attorney  referred  to  said  Laing  ex- 
clusively; that  deponent  has  a  distinct  recollection  of  the  examination 
by  tlie  plaintiff's  attorney,  because  he  expected  that  question  would  be  asked 
by  said  attorney,  which  would  require  him  to  state  that  he  had  had  business 
with  the  corponitiou  counsel's  office;  that  deponent  also  expected  that  ques- 
tions would  be  asked  regaling  his  acquaintanceship  with  the  corporation 
counsel;  that  in  aU  the  other  cases  where  deponent  had  been  called  as  a  juror 
during  that  term  the  attorneys  had  asked  numerous  questions  of  that  kind, 
and  deponent  expected  such  questions  would  be  asked  in  this  case;  that  de- 
ponent was  prepared  to  answer  such  questions  to  the  effect  that  he  was  well 
acquainted  with  said  Browne,  and  that  he  had  done  business  with  the  corpo- 
ration counsel's  office,  but  no  question  was  asked  by  the  plaintiff's  attorney 
which  called  for  any  such  answer."  It  is  further  stated  in  said  affidavit  that 
the  Juror's  acquaintance  with  the  corporation  coimsel,  and  his  business  rela- 
tions with  that  office,  did  not  in  any  way  affect  him  in  the  consideration  of  tlii* 
case.  Russ,  the  detective  employed  in  the  corporation  counsel's  office,  in 
Ilia  affidavit,  states  "that  plaintiff's  counsel  did  not  ask  said  Dimberger  or 
any  of  said  Juroj's  if  he  or  any  of  tliom  had  now,  or  ever  had,  any  busmess 
relations  with  any  one  connected  with  the  city  attorney's  office,  either  as 
clients  or  otherwise;  that  said  couusel  asked  the  Jurors  if  they  were  ac- 
qiuiinted  with  the  city  attorney,  Laing,  and  whether  he  had  done  any  bust* 
ness  for  them  of  any  kind;  that  the  examination  of  the  Jurors  was  general, 
V.24N.Y.8.no.l — 2 
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and  was  yery  brief  on  the  part  of  the  plaintilTs  oouns^  and  deponent  haa 
the  posltiye  recollection  that  there  waa  no  question  asked  by  the  plalntift*8 
•counsel  of  the  Jurors  as  to  whether  they  had  any  business  relations  with  the 
<x>iporation  counsers  office,  or  any  one  in  his  office,  excepting  such  Laing; 
that  one  reason  why  deponent  is  able  to  recall  what  occurred  at  that  time 
is  that  he  knew  that  said  Dimberger  and  one  or  two  other  jurors  were  ao- 
^luainted  with  the  corporation  counsel  Browne,  and  deponent  expected  that 
such  questions  would  be  asked  by  plaintiff's  counsel."  The  remaining  affi- 
davits read  by  tlie  defendant  need  not  t»e  referred  to  in  disposing  of  the  ques^ 
tions  presented  by  the  plaintiff.  The  affidayits  of  the  pUdntifTs  attorney, 
the  Juror,  and  Russ,  as  quoted,  present  the  facts  from  which  it  must  be 
determined  whether  the  plaintiff  has  had  a  trial  of  his  case  by  such  a  Jury 
as  he  was  entitled  to  by  law.  The  plaintiff  was  entitled  to  haye  his  case 
passed  upon  by  a  Jury  no  one  of  whom,  from  any  interest  in  the  subject- 
matter  of  the  litigation,  or  from  any  connection  with  any  adyerse  party  to 
the  action  or  the  attorney  of  such  a  party,  could  justly  be  supposed  to  be  in- 
tiuenced  in  any  degree  by  such  connection  or  interest  against  the  plaintiiTa 
cause.  He  was  entitled  to  examine  the  jurors  called  to  try  his  case  for  the 
purpose  of  ascertaining  whether  or  not  any  juror  so  drawn  was  fairly  dis- 
qualified under  the  rule  as  stated;  and  he  was  further,  in  case  such  examinar 
tion  did  not  distdose  a  bias  calling  upon  the  court  to  i^xcuse  the  Juror,  entitled 
to  his  peremptory  challenge,  in  case  he  belieyed,  from  such  examination,  that 
the  relation  of  the  juror  might  be  unconsciously  influenced  to  his  prejudice. 

The  affidayits  quoted  show  that  the  plaintiff,  by  his  attorney,  sought  to 
'exorcise  tills  right,  and  tend  to  show  that  he  was  deprived  of  its  complete 
exercise  by  the  failure  of  a  juror  to  respond  to  a  fair  question  calling  for  a 
disclosure  of  his  relations  wltii  those  engaged  in  promoting  the  interest 
of  the  defendant.  The  plain  purpose  of  the  plaintiff  was  to  ascertain  if 
any  Juror  sustained  such  relations  to  the  law  department  or  officers 
of  the  defendant  as  would,  in  the  opinion  of  counsel,  make  it  improper  for 
such  Juror  to  sit;  and  hence  the  Inquiry,  as  stated  by  him  in  this  affidavit, 
already  quoted,  whether  any  of  the  jurors  then  had,  or  ever  had,  any  business 
relations  with  any  one  connected  with  the  city  attomc-y's  office,  either  as 
elicits  or  otherwise.  This  question  elicited  no  reply,  and  was  followed  by 
tlie  statement  of  plaintiff's  attorney  that  he  would  take  it  for  granted  that 
none  of  them  had  any  such  relations,  unless  they  let  him  Imow  to  the  con- 
trary. To  this  statement  no  juror  made  reply.  There  is  a  slif^t  controversy 
in  the  affidavits  as  to  the  form  of  question  employed  by  the  plaintiff's  at- 
torney. Russ  says  the  quesiion  was  whether  any  juror  was  acquainted  with 
the  dty  attorney,  Laing,  and  whether  he  had  done  any  business  for  them 
of  any  kind,  and  in  this  statement  Dimberger  concurs.  Whether  this  was  in 
fact  tiie  question  is  .a  matter  of  little  importance,  as  the  question  in  either 
form  called  for  a  fair  and  frank  disclosure  on  the  part  of  every  juror  of 
any  relation  existing  between  such  juror  and  the  law  department  of  the  de- 
fendant, and  there  is  no  rule  which  will  deprive  the  plaintiff  of  his  right  to 
such  a  disclosure  because  he  used  the  words  "city  attorney"  instead  of  "cor- 
poration counsel."  That  the  purpose  of  the  inquiry  was  fully  understood  by 
the  juror  Dimberger  is  made  very  plain  by  the  statement  in  his  affidavit 
that  **he  expected  that  question  would  be  asked  by  said  attorney,  which 
"would  require  him  to  stato  that  he  bad  had  business  with  the  corporation 
counsePs  office;"  that  he  "expected  that  question  would  be  asked  regarding 
liLs  acquaintanceship  with  the  corporation  comisel,"  "but  no  question  was 
asked  by  the  plaintiff's  attorney  which  called  for  any  such  answer."  And 
Russ  fiays  that  the  reason  why  he  can  recall  "what  occurred  at  that  time  is 
that  he  knew  that  said  Dimberger  and  one  or  two  other  jurors  were  ac- 
quainted with  the  corporation  counsel,  Browne,  and  deponent  expected  that 
such  questions  would  be  asked  by  plaintiff's  counsel."  In  view  of  tliese  state- 
ments, iis  before  stated,  it  is  a  matter  of  but  little  importance  which  ques- 
tion was  asked  by  the  plaintiff's  attorney.  The  juror  knew  the  pui-pose  of 
the  inquiry  and  the  information  which  was  desired,  and  it  was  his  duty  to 
make  the  disclosure,  which  would  probably  have  led  to  his  being  excused 
^m  the  jury.    Moreover,  it  is  the  plain  inference  from  the  affidavit  of  Russ 
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ttiat  he  knew  that  this  Juror  was  In  the  employ,  to  some  eoctent,  of  the  def aid- 
ant, through  its  **ooci>oration  counsel/'  and  with  this  in  mind  gaye  particu- 
lar attention  to  the  examination  of  the  jury,  for  the  purpose  of  ascertaining 
whether  the  plalntiiTs  attorney  asked  the  precise  question  calling  for  a  di»- 
closure  of  this  relation  between  the  Juror  and  the  corporation  counsel.  By 
this  Joint  act,  or  rather  failure  to  speak,  on  the  part  of  the  Juror  and  the 
agent  of  the  city,  when  fiiir  dealing  required  the  disclosure  to  be  made, 
the  plaintlft  has,  at  least,  been  deprived  of  the  right  to  reject  from  the  Jury 
one  whose  relations  to  the  defendant  were  of  such  a  character  as  to  Justify^ 
if  not  require,  such  action.  The  result  of  this  act  on  the  part  of  the  Juror 
lias  been  to  deprire  the  plaintiff  of  a  legal  right.  The  act  was,  therefore, 
such  legal  misconduct  on  the  part  of  tiie  Jiuror  as  to  entitle  the  plaintiff  to  a 
new  trial. 

It  is  not  intended  to  indicate  that  the  conduct  of  the  Juror  Dimberger  was 
corrupt,  and  it  may  not  be  stated  with  any  certainty  that  his  presence  upon 
the  Jury  Improperly  influenced  the  verdict,  but  it  is  desirable  that  in  the  for- 
mation of  a  Jury  every  legal  right  shall  be  preserved  to  a  party  to  the  end 
that  the  verdict  when  recorded  shall  be  undeistood  to  be  the  result  of  the 
unbiased  Judgment  of  the  paneL  There  may  be  a  suspicion  that  such  a  ver- 
•diet  has  not  been  reached  in  this  case,  and,  that  remaJuing,  it  is  the  duty  of 
the  court  to  i»ermit  another  trial  of  this  auction.  In  Knight  v.  Freeport,  13 
Mass.  217,  a  motion  for  a  new  trial  was  granted  because  the  son-in-law  of 
the  plaintiff,  and  a  witness  In  the  case,  made  a  remark  to  one  of  the  Jurors. 
The  court,  in  disposing  of  the  motion,  says:  "It  is  not  necessary  to  show 
that  the  mind  of  the  Juror,  thus  tampered  with,  was  influenced  by  this  at- 
tempt Perhaps  it  is  not  in  his  power  to  say  whether  it  was  influenced  or  not 
If  he  was,  there  is  suflldent  cause  to  set  aside  the  verdict;  and«  if  he  was 
not,  and  the  party  who  has  gained  the  verdict  has  a  good  cause,  he  wHI  still 
be  entitled  to  a  verdict  upon  another  triaL  We  cannot  be  too  strict  in  guard- 
ing trials  by  Jury  from  improper  influence.  Tliis  strictness  is  necessary  to 
give  due  confidence  to  parties  in  the  result  of  their  causes;  and  every  one 
ought  to  know  that,  for  even  the  least  intermeddling  with  Jurors,  a  verdict 
will  always  be  set  aside."  The  remarics  of  this  learned  Judge  have  their  plain 
application  to  the  case  in  hand,  and  to  any  case,  where  the  complaining  party 
is,  by  the  act  of  the  Juror,  or  the  silence  of  those  who  ought  in  good  con- 
science to  speak,  led  to  accept  a  Juror  who  may  be,  by  his  interest,  even  imcon- 
sciou^  influenced  against  such  a  party.  We  have  seen  that  this  describes 
the  position  of  the  plaintiff  here,  and  it  is  much  better  that  the  expense  of 
a  new  trial  be  incumd  than  that  a  verdict  reached  in  a  manner  open  to  the 
least  suspicion  should  be  permitted  to  stand.  This  conclusion  renders  it  un- 
necessary to  examine  the  second  ground  upon  which  this  motion  is  made.  A 
new  trial  being  had,  It  perhaps  should  not  be  influenced  by  any  unnecessary 
expression  of  opinion  upon  the  merits.  An  order  may  be  entered  setting 
aside  the  verdict  of  the  Jury,  and  permitting  a  new  trial  of  this  action. 

Argned  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  JJ. 

Mr.  Laing,  City  Atty^  for  appellant 
Wnu  W.  Hammond,  for  respondent. 

PEB  CX7EIAM.     AfQrmed  on  the  opinion  of  the  special  tenn. 


(70  Hun,  a) 
BKCKBB  V.  TOWN  OP  CHERRY  CREEK. 

(Supreme  'Court,  Oeneral  Term,  Fifth  Department    June  23,  1893.) 

Local  Actions— Recovery  on  Town  Bonds. 

An  action  to  recover  the  amount  due  on  town  bonds  tlie  validity  of 
which  is  denied  is  not  brought  to  establisli  a  "lien  or  other  interest  in  real 
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'  property,"  wiUiln  Ck)de  CiyU  Pcoc.  (  082,  defining  local  actions,  but  id^ 
merely  an  action  at  Uiw  to  recover  money  alleged  to  be  due  on  a  contracts 
though  the  trial  may  involve  the  question  whether  the  bonds  were  duly 
issued,  and  though  a  ju'lgment  for  plointtll!  would  be  chargeable  on  tiie 
real  property  in  tlie  town* 

Appeal  from  special  term,  Erie  county. 

Action  by  Philip  Becker  against  the  town  of  CJherry  CJreek.  Prom 
order  denying  a  motion  to  change  the  place  of  trial  from  Erie 
county  to  the  county  of  Chautauqua,  defendant  appeals.     Affirmed^ 

Argued  before  DWIGHT,  P.  J.,  and  BKADLEY,  J. 

C.  R.  Lockwood,  for  appellant 
Adelbert  Moot,  for  respondent 

BRADLEY,  J.  The  action  was  brought  to  recover  the  amount 
due  upon  131  town  bonds  of  the  defendant,  alleged  to  have  been 
duly  issued  pursuant  to  the  statute  in  aid  of  the  Buffalo  &  James- 
town Railroad  Company  in  the  year  1874.  The  defendant,  by 
its  answer,  puts  in  issue  the  allegations  of  the  complaint  in  sup- 
port of  the  validity  of  the  bonds  and  of  the  right  of  the  plaintLOT 
to  recover  upon  them.  The  motion  to  change  the  place  of  trial 
from  Erie  to  Chautauqua  county  was  founded  upon  the  contention 
on  the  part  of  the  defendant  that  it  was  a  local  action,  within  the 
provisions  of  section  982  of  the  Code  of  Civil  Procedure,  which 
provides  that  certain  actions  must  be  tried  in  the  county  in  which 
the  subject  of  the  action,  or  some  part  thereof,  is  situated,  and, 
after  mentioning  some  actions,  it  includes  ^^every  other  action  to 
recover  or  procure  a  judgment  establishing,  determining,  defining, 
forfeiting,  annulling,  or  otherwise  affecting  an  estate,  right,  title, 
lien,  or  other  interest  in  real  property  or  a  chattel  real.^'  It  is 
urged  that  this  action  comes  within  that  provision  of  the  section, 
because  by  the  statutory  adjudication,  if  effectual  and  duly  exe- 
cuted, by  the  issue  of  town  bonds,  they  became  a  charge  upon  the 
real  property  in  the  town.  If  they  are  such,  they  became  so  when 
they  were  issued.  The  purpose  of  the  action  is  to  enforce  the  lia- 
bility to  pay  which  it  is  alleged  the  town  assumed  by  the  issue 
of  the  bonds  pursuant  to  such  adjudication.  They,  with  a  view  to 
that  purpose,  are  the  subject  of  the  action.  It  is  an  action  at 
law  to  recover  a  sum  of  money  upon  a  contract  which  the  plaintiff 
alleges  was  duly  entered  into,  and  by  which  the  town  undertook  to 
pay  the  amount  mentioned  in  the  instruments  known  as  its  bonds. 
It  is  true  that  the  trial  may  involve  the  consideration  and  determi- 
nation of  the  question  of  the  validity  of  the  statutory  adjudication 
pursuant  to  which  the  bonds  were  issued,  and  that,  if  a  recovery 
be  had,  the  amount  of  it,  for  the  purposes  of  collection,  will  be 
chargeable  upon  the  property,  real  and  personal,  in  the  town,  sub- 
ject to  taxation.  But  the  subject  of  the  action  is  not  the  estab- 
lishment of  a  lien  upon  real  property,  although  the  effect  of  a 
recovery  by  the  plaintiff  would  be  founded  upon  the  fact  that  the 
bonds  were  such  by  force  of  the  adjudication  of  1872,  and  the  judg- 
ment representing  such  recovery  would  be  the  means  through  which 
the  performance  of  the  undertaking  to  pay  may  be  enforced.    The 
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■object  of  the  statutory  adjudication  was  consummated  when  the 
bonds  were  issued  for  the  purpose  in  view;  and  in  the  present 
action  it,  and  the  proceedings  upon  which  it  was  founded,  are  facts 
bearing  upon  the  question  of  authority  to  issue  them,  which  au- 
thority sought  to  be  conferred  or  created  for  that  purpose  was 
effectual,  or  not  so,  to  give  validity  to  the  bonds,  which  are  thr 
subject  of  the  action  in  the  sense  applicable  to  that  term.  Insur- 
ance Co.  V.  Clark,  22  Hun,  506;  Hogg  v.  Mack,  53  Hun,  463,  6  N.  Y. 
Supp.  301.  The  only  question  to  be  tried  and  determined  upfbn  the 
issues  made  by  the  pleadings  is  whether  or  not  the  bonds  were, 
pursuant  to  the  statute,  duly  issued  as  such,  and  are  valid  obliga- 
tions of  the  defendant;  and  the  fact  that  the  authority  to  issue  them 
was  dependent  upon  the  preliminary  proceedings,  including  the 
statutory  adjudication,  and  may  within  the  issues  be  contested  is  not 
important  for  the  purposes  of  the  question  presented  apon  the 
motion.     The  order  should  be  affirmed. 

Order  appealed  from  affirmed,  with  |10  costs  and  disbursements. 


(69  Hun,  57a) 
STEPHENS  V.  PERRINB  et  aL 

(Supreme  Court,  Genernl  Term,  Fifth  Department    June  23,  1893.) 

Chattel  Mortgage— Failure  to  File— Rights  of  Creditors. 

Wliei-e  a  mortgagee  in  a  bona  fide  chattel  mortgage,  which  is  void  as 
to  creditors  of  the  Diortgagors  because  not  filed  within  a  reasonable  time, 
takes  possession  of  and  sells  the  property  in  satisfaction  of  her  debt  be- 
fore such  creditors  obtain  any  lien  thereon  by  levy  of  execution  or  other- 
wise, she  is  not  liable  to  the  latter,  or  the  receiver  of  the  mortgagors, 
for  the  value  of  the  goods  sold. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jobn  B.  M.  Stephens,  as  receiver  of  the  property  of 
Frank  Aldrich  and  Charles  W.  Perrine,  against  Mary  J.  Perrine, 
Frank  Aldrich,  and  Charles  W.  Perrine,  to  adjudge  fraudulent  and 
void  a  certain  chattel  mortgage  given  by  the  two  last-named  de- 
fendants to  Mary  J.  Perrine,  and  to  require  the  latter  to  account 
for  the  value  of  the  property  sold  by  her  under  the  mortgage.  From 
a  judgment  entered  in  Monroe  county  in  favor  of  plaintiff,  defend- 
ants  anneal      Ke versed 

Argued  before  DWIGHT,  R  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  JJ. 

William  B.  Hale,  for  appellants. 
Albert  H.  Harris,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to  adjudge  a  chattel 
mortgage  fraudulent  and  void  as  against  the  claims  which  the  re- 
ceiver represents,  and  directing  the  defendant  Mary  J.  Perrine  to 
account  for  the  value  of  the  property  sold  by  her  by  virtue  of  the 
mortgage.  The  defendants  Frank  Aldrich  and  Charles  W.  Perrine 
were  copartners  engaged  in  business  at  the  city  of  Rochester.  On 
the  24th  day  of  February,  1892,  they  borrowed  from  the  defendant 
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Mary  J,  Perrine  |2,250,  and  on  the  next  day,  to  secure  such  loan,, 
executed  and  delivered  to  her  a  chattel  mortgage  upon  certain  per- 
sonal property  belonging  to  them.  On  the  30th  day  of  March,  1892, 
she  caused  the  mortgage  to  be  filed  in  the  office  of  the  clerk  of 
Monroe  county,  and  on  the  same  day  took  possession  of  the  property, 
advertised  and  subsequently  sold  it  On  the  4th  day  of  April,  1892, 
Bradley  Redfield  and  another  recovered  a  judgment  against  the  de- 
fendants Aldrich  &  Perrine,  &nd  on  the  19th  day  of  April  there- 
after #an  order  was  made  by  the  county  judge  of  that  county,  in 
proceedings  supplementary  to  execution  had  upon  the  judgment, 
appointing  the  plaintiff  receiver  of  the  property  of  the  defendants 
Aldrich  &  Perrine.  The  referee  has  found,  as  facts,  that  "the 
chattel  mortgage  was  made  by  the  defendants  Frank  Aldrich  and 
Charles  W.  Perrine  without  any  intent  on  their  part  to  hinder,  de- 
lay, or  defraud  any  of  the  creditors  of  the  said  firm;  that  said  chat- 
tel mortgage  was  received  by  said  defendant  Mary  J.  Perrine  to 
secure  a  valid  indebtedness,  and  without  intent  on  her  part  to 
hinder,  delay,  or  defraud  any  of  the  creditors  of  said  firm,'* — and^ 
as  conclusions  of  law,  that  the  chattel  mortgage  is  void  as  against 
the  plaintiff,  and  judgment  creditors  whom  he  represents,  and  that 
the  plaintiff  is  entitled  to  judgment  against  the  defendant  Mary 
J.  Perrine  for  the  sum  of  Jl,017.43,  with  interest,  costs,  etc.  Ex- 
ceptions were  taken  to  these  conclusions  of  law,  which  present  the- 
questions  brought  up  for  our  review. 

It  is  contended  on  behalf  of  the  respondent  that  the  judgment 
can  be  sustained  upon  the  authority  of  Thompson  v.  Van  Vechten, 
27  N.  Y.  568;  Vreeland  v.  Pratt,  (Sup.)  17  N.  Y.  Supp.  307;  Karst  v. 
Gane,  61  Hun,  533,  16  N.  Y.  Supp.  385;  while  on  behalf  of  the  ap- 
pellants it  is  claimed  that  the  receiver  in  supplementary  proceed- 
ings cannot  maintain  the  action.  Does  a  cause  of  action  exist, 
under  the  facts  as  found?  The  cases  upon  which  the  respondent 
relies  do  not  sustain  his  right  to  recover.  They  merely  hold  that 
a  chattel  mortgage  not  filed,  of  a  chattel  not  delivered,  is  void  as 
to  a  creditor  at  large,  and  that  the  term  **creditor,"  used  in  the 
statute,  includes  any  person  whose  debt  accrued  either  before  or 
after  the  chattel  mortgage  was  given,  but  before  it  was  filed.  One 
case,  that  of  Karst  v.  Gane,  has  recently  been  affirmed  in  the  court 
of  appeals,  (32  N.  E.  Rep.  1073,)  and  we  must  consequently  consider 
that  question  settled.  But  a  very  different  question  is  here  pre- 
sented. In  this  case  the  mortgage  was  given  in  good  faith,  and 
was  free  from  the  taint  of  fraud.  The  mortgagee  filed  the  mort- 
gage, reduced  the  property  to  possession,  and  sold  it  by  public 
sale,  before  the  recovery  of  the  judgment  upon  which  the  plaintiff 
was  appointed  receiver.  Under  the  statute  the  mortgage  was  void 
as  to  creditors,  for  the  reason  that  it  was  not  filed  within  a  reason- 
able time  after  it  was  given.  Their  position  In  reference  to  the 
property  was  the  same  as  if  no  mortgage  had  been  given.  It  was 
subject  to  the  levy  of  an  execution,  or  other  legal  process.  But, 
while  the  mortgage  was  void  as  to  creditors,  it  was  valid  as  to- 
the  mortgagors.     Before  the  lien  of  the  creditors  attached  the> 
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liad  the  right  to  sell  the  property,  subject,  of  course,  to  the  lien 
of  the  mortgagee,  or  to  dispose  of  the  property,  in  payment  of  the 
mortgage  debt  They  could  even  sell  it  to  the  mortgagee,  for  a 
fair  price^  in  payment  of  her  claim,  thus  dispossessing  themselves 
of  any  interest  in  Ihe  property,  or  right  of  redemption.  It  would 
be  but  the  preferring  of  the  claim  of  one  of  their  creditors,  and  the 
others  would  have  no  cause  of  complaint.  It  would  be  the  same 
as  if  there  had  been  no  mortgage,  and  the  defendants  Aldrich  & 
Perrine  had  seen  fit  to  sell  the  property  to  the  defendant  Mary  in 
payment  of  her  claim.  This  they  unquestionably  had  the  right  to 
do.  Hence  it  follows  that  creditors,  in  order  to  take  advantage 
of  a  void  mortgage,  by  reason  of  its  not  having  been  filed,  must  first 
acquire  a  lien  upon  the  property  by  virtue  of  a  levy,  or  other  legal 
process;  and  that  must  be  done  before  the  mortgagor  has  disposed 
of  his  interest  therein,  or  before  the  mortgagee  has  reduced  the 
property  to  possession,  and  sold  it  to  satisfy  his  claim.  In  the 
case  of  Thompson  v.  Van  Vechten,  supra,  Denio,  C.  J.,  in  delivering 
the  opinion  of  the  court,  says: 

'*It  is  true  the  mortgage  cannot  be  legally  questioned  until  the  creditor 
clothes  himself  with  a  judgment  and  execution,  or  with  some  legal  process 
against  his  property,  for  creditors  cannot  interfere  with  the  property  of  their 
debtor  without  process," 

In  the  case  of  Jones  v.  Graham,  77  N.  Y.  628,  it  was  held  that  one 
not  having  a  judgment  and  execution  is  not  such  a  creditor  as  can 
take  advantage  of  an  omission  to  file  a  chattel  mortgage.  To  the 
same  effect  are  Button  v.  Rathbone,  Sard  &  Co.,  126  N.  Y.  187,  27 
N.  E.  Rep.  266;  Bullard  v.  Kenyon,  (Sup.)  21  N.  Y.  Supp.  32;  Field 
v.  Baker,  12  Blatchf.  438,  443;   Lane  v.  Lutz,  3  Abb.  Dec  19-26. 

Jones  on  Chattel  Mortgages,  at  section  243,  says: 

^'PosseBsion  taken  under  a  mortgage,  or  a  record  of  it  made  shortly  before 
the  insolvency  or  banli:ruptcy  of  the  mortgagor,  is  sufficient  to  protect  a  mort- 
gagee." 

And  again  he  says: 

'*The  mortgage  is  valid  between  the  parties  without  either  record  or  pos- 
session, if  it  be  made  at  a  time  when  the  law  imposes  no  restriction  upon  the 
dealings  of  the  parties  with  reference  to  creating  a  preference,  although  the 
mortgagee  delays  to  record  it,  or  to  take  possession  under  it,  until  a  short 
time  before  the  mortgagor's  insolvency,  when  the  law  would  prohibit  the  mak- 
ing of  the  mortgage,  as  a  preference.  Yet  the  mortgage  may  then  be  made 
effectual  by  the  mortgagee's  recording  it,  or  taking  possession  under  it,  be- 
cause he  only  asserts  and  makes  secure  a  right  which  he  had  previously  ac- 
quired." 

And  again,  at  section  245,  he  says: 

"As  against  general  creditors,  having  no  lien  by  attachment,  an  unrecorded 
mortgage  is  valid  and  conclusive,  unless  it  can  be  impeached  as  fraudulent^ 
or  as  giving  a  preference  under  a  bankrupt  or  insolvent  law.  But  in  New 
Tork  it  is  held  that  a  mortgage  not  duly  tiled  is  void  as  against  a  general 
creditor  whose  claim  has  accrued  during  the  continuation  of  the  default 
in  filing  the  mortgage,  although  the  creditor  is  not  in  a  position  to  raise  the 
question  until  he  has  obtained  a  judgment  or  process  against  the  property. 
The  object  of  the  act  is  to  prevent  tlie  setting  up  of  secret  mortgages  against 
persons  who  may  deal  with  the  mortgagor  on  the  faith  that  his  property 
i9  not  thus  incumbered." 
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In  the  case  of  Hale  v.  Sweet,  40  N.  Y.  97-103,  it  is  said  by  James, 
J.,  in  his  dissenting  opinion,  that: 

**As  between  mortgagor  and  mortgagee  the  instrument  was  a  valid  and 
binding  security,  notwithstanding  the  omission  to  file.  A  breach  of  its  con- 
ditions entitled  the  mortgagee  to  take  possession  of  the  property  mortgaged, 
and,  if  he  did  so  before  any  lien  of  a  creditor  of  the  mortgagor  attached,  such 
possession  would  hold  the  property." 

That  case  was  disposed  of  upon  other  grounds,  but  the  prevail- 
ing opinion  does  not  question  the  soundoess  of  the  proposition 
quoted.  In  Powell  v.  Preston,  1  Hun,  513,  it  was  held  that  on  a 
conditional  sale  of  goods,  under  which  the  title  was  to  remain  in 
the  vendor  until  certain  moneys  should  be  paid  by  the  vendee,  the 
sheriff  will  not  be  protected  in  levying  upon  the  goods  under  an 
execution  against  the  vendee,  when  before  such  levy  the  vendor  had 
taken  possession  of  the  goods,  and  in  an  action  brought  by  the 
vendor  against  the  sheriff,  for  taking  and  selling  the  goods,  it 
was  held  that  in  the  absence  of  fraud  he  was  entitled  to  recover 
their  fair  value.  In  the  case  of  Tremaine  v.  Mortimer,  128  N.  Y. 
1,  27  !N.  E.  Eep.  1060,  Sewell  had  executed  a  chattel  mortgage  to 
one  Chase.  The  mortgage  was  filed,  but  it  was  not  refiled  until 
about  six  months  after  the  expiration  of  the  year,  and  subsequently 
the  mortgagee  took  possession  of  the  property,  default  having  been 
made  in  the  conditions  thereof.  The  day  following,  Sewell  made  a 
general  assignment  for  the  benefit  of  creditors.  Subsequently  the 
property  was  levied  upon  and  sold  by  virtue  of  executions  issued 
upon  judgments  that  had  been  recovered  against  Sewell.  In  an 
action  by  the  purchaser  under  such  sale  for  a  conversion  of  the 
property,  it  was  held  that  he  acquired  no  title  to  the  property 
under  the  sale  on  the  executions,  and  the  complaint  was  dismissed. 
Earl,  J.,  in  delivering  the  opinion  of  the  court,  says: 

"While  the  mortgage,  In  the  cases  mentioned  In  the  act,  is  valid  as  between 
the  parties  thereto,  it  is  void  as  to  the  creditors  of  the  moitgagor.  But  the 
act  confers  no  title  to  the  property  upon  the  creditors,  and  by  virtue  of  the 
act  they  talie  no  interest  In  it.  The  mortgage  Is  not  to  be  treated  as  made 
for  their  benefit,  and  the  mortgagee  does  not  hold  the  property  in  trust  for 
them.  The  effect  of  the  statute  is  simply  that  in  the  cases  mentioned,  as 
between  the  creditors  and  the  mortgagor,  the  mortgage  has  no  force  or  oper- 
iition  whatever,  and  the  case  Is  to  be  treated  as  if  the  mortgage  had  never 
existed.  While  the  mortgage  is  void  as  to  creditors,  they  cannot  touch  the 
property  until  they  come  with  an  execution.  As  between  the  mortgagor 
and  creditors,  if  the  latter  can  claim  that  the  mortgage  had  no  existence, 
so.  also,  can  the  former  mal^e  the  same  claim.  They  cannot  at  the  sjime  time 
asserts  its  invalidity  and  validity.  They  cannot  seize  the  property  as  belong- 
ing to  the  mortgagor,  and  at  the  same  time  deny  that  he  has  any  title  to 
the  property.  They  must  consequently  stand  upon  the  position  that  tlie  mort- 
gage is  a  nullity.  As  between  them  and  the  mortgagor,  both  parties  have 
the  right  to  act  as  if  the  mortgage  had  never  existed,  and  before  the  creii- 
itors  obtained  a  lien  on  the  property  by  virtue  of  their  executions  tlie  mort- 
gagor may  deal  with  the  same  in  any  honest  way.  He  may  sell  it  and  con- 
vey absolute  title,  subject  to  any  rights  the  mortgagee  has,  or  he  can  deliver 
the  property  to  the  mortgagee  in  payment  of  the  debt  secured  by  the  moit- 
«age." 

In  Wheeler  v.  Lawson,  103  K  Y.  40,  8  N,  E.  Rep.  360,  Shoemaker 
executed  a  chattel  mortgage  to  the  plaintifPs  assignor.    The  mort- 
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gage  was  not  filed.  He  subsequently  made  a  general  assignment 
for  the  benefit  of  creditors.  The  assignee,  with  the  consent  of 
Shoemaker,  surrendered  the  property  to  the  plaintiff  as  assignee 
of  the  mortgage,  from  whom  it  was  taken  by  the  sheriff  upon  an 
execution  issued  upon  a  judgment  against  Shoemaker,  rendered  after 
the  property  came  into  the  possession  of  the  plaintiff.  It  was  held 
that  the  invalidity  of  the  mortgage,  by  reason  of  its  not  having 
been  filed,  did  not  justify  the  taking  of  the  property  upon  the 
execution.  In  Kitchen  v.  Lowry,  127  N.  Y.  53,  27  N.  E.  Rep.  357, 
it  was  held  that  a  creditor  can  only  avail  himself  of  the  omission 
•to  file  a  chattel  mortgage  when  he  has  a  judgment,  and  proceeds 
under  it  to  obtain  a  lien  upon  the  mortgaged  property,  by  levy  or 
otherwise,  and  that  this  must  be  done  before  the  mortgagee  has 
reduced  the  property  to  possession,  and  sold  it  In  Karst  v.  Gane, 
32  N.  E.  Rep.  1073,  Andrews,  C.  J.,  in  delivering  the  opinion  of  the 
court,  after  speaking  of  the  failure  to  file  the  mortgage  for  six 
weeks,  says: 

**Tlio  simple  contract  creditor  runs  the  risk  of  having  his  remedy  to  assail 
the  mortgnge  defeated  by  a  bona  flde  transfer  of  the  property  by  the  mort- 
gniror  to  the  mortgagee,  in  payment  of  the  mortgage,  before  he  has  obtained 
judgment  and  execution  or  any  Uen  on  the  property.'* 

The  question  thus  appears  to  be  settled  beyond  controversy.  As 
we  have  seen,  the  mortgagee  had  reduced  the  mortgaged  property 
to  possession,  sold  it,  and  applied  the  proceeds  upon  her  claim, 
before  any  judgment  was  obtained,  or  lien  perfected,  against  the 
property;  and.  under  the  cases  to  which  we  have  referred,  she  can- 
not now  be  made  to  account  for  the  proceeds  of  the  sale.  Whether 
a  receiver  appointed  in  supplementary  proceedings  could  main- 
tain an  action  of  this  character,  under  a  different  state  of  facts, 
it  is  not  necessary  to  now  determine.  It  the  mortgaged  property 
was  still  in  the  possession  of  the  mortgagor,  where  it  could  be 
reached  upon  execution,  no  action  would  be  necessary.  Upon 
the  appointment  and  qualification  of  a  receiver,  he  becomes  vested 
with  the  property  of  the  judgment  debtor.  If,  before  such  ap- 
pointment, the  mortgagee  has  seized  the  property  upon  his  mort- 
gage, and  sold  it,  he,  by  that  act,  divested  the  mortgagor  of  all 
interest  in  the  property,  or  right  of  redemption,  leaving  nothing 
to  pass  to  the  receiver  upon  his  appointment  In  this  case  the 
title  of  none  of  the  mortgaged  property  vested  in  the  receiver. 
Under  the  statute  he  is  authorized  to  disaffirm,  treat  as  void,  and 
resist,  all  acts  done,  transfers  and  agreements  made,  in  fraud  of 
the  rights  of  creditors.  But,  the  referee  having  found  as  a  fact 
that  tie  transaction  in  question  was  not  fraudulent,  we  fail  to  see 
how  the  plaintiff  can  maintain  this  action.  The  judgment  should 
be  reversed,  and  a  new  trial  ordered;  costs  to  abide  a  final  award 
of  costs.    AH  concur. 
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(69  Hun.  eOS.) 
STOKES  ▼.  WESTON  et  nL 

(Supreme  Ck)urt,  General  Term,  Fifth  Department    June  23,  1893.) 

WiiiLS—OoHSTRuoTiON— Death  of  Deyisbb. 

Tiistator  dovJsed  property  to  his  wife  for  her  life,  and  afterwards  to 
his  three  children  equally,  "but,  in  case  of  the  death  of  my  sons,  A.  and 
C,  or  either  of  them,  without  issue  living  at  the  time  of  his  decease,  thea 
the  share  of  the  one  so  dying  without  issue  shall  be  divided  equally  be- 
tween my  grandchildren,  H.  and  P."  Held,  that  such  provision  did  not 
mean  the  death  of  A.  and  G.  during  testator's  lifetime,  so  as  to  givt^ 
them  a  vested  estate  if  they  survived  testator. 

Appeal  from  special  term,  Oaytiga  county. 

Action  by  CJharles  E.  Stokes  against  Henry  Weston  and  others 
for  partition.  From  an  interlocutory  judgment  enta*ed  on  a  de- 
cision of  the  court,  defendants  Henry  Weston  and  Porter  Weston 
appeal     Beversed.  

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAOOMBER,  and 
HAIGHT,  JJ. 

Gobum  &  Hunt^,  for  appellants. 
Teller  &  Hunt,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to  partition  real  estate* 
The  only  question  presented  upon  this  appeal  is  as  to  the  proper 
construction  of  the  will  of  Samuel  Stokes.  Samuel  Stokes  died  on 
the  24th  day  of  October,  1889,  possessed  of  real  and  personal 
estate.  He  left  him  surviving  his  widow,  Eliza  Stokes,  the  plain- 
tiff, Alfred  Stokes,  and  Clara  McGee,  his  children,  and  Henry 
Weston  and  Porter  Weston,  his  grandchildren,  and  the  children  of 
Clara  McGee.*  He  left  a  last  will  and  testament,  which  has  been 
duly  proved  and  admitted  to  probate,  in  which  he  first  devised 
and  bequeathed  to  his  wife,  Eliza,  the  use  of  all  of  his  property 
for  and  during  the  term  of  her  natural  life. 

"Second.  I  give,  bequeath,  and  devise  to  my  children,  Alfred  Stolces,  Charles 
B.  Stokes,  and  Clara  McGee,  the  rest,  residue,  and  remainder  of  my  prop- 
erty in  equal  proportions;  but,  in  case  of  the  death  of  my  sons,  Alfred 
and  Charles  E.,  or  either  of  them,  without  issue  living  at  the  time  of  his 
decease,  then  the  share  of  the  one  so  dying  without  issue  shall  be  divided 
equally  between  my  grandchildren,  Henry  Weston  and  Porter  Weston." 

The  trial  court  has  construed  this  provision  of  the  wUl  to  the 
effect  that  the  death  of  the  sons  without  issue  meant  their  death 
during  the  life  of  the  testator,  and  that,  inasmuch  as  they  had  both 
survived  him,  they  each  became  vested  with  one-third  of  the  estate^ 
subject  only  to  the  life  estate  of  their  mother.  The  court,  in  its 
opinion,  states  that: 

''There  is  nothing  ambiguous  about  this  clause.  Its  meaning  and  the  inten- 
tion of  the  testator  are  clearly  expressed,  and  such  intention,  to  my  mind^ 
was  that  his  two  sons  should  take  an  equal  one-third  share  of  his  estate  ab- 
solutely, provided  they  did  leave  issue,  but,  in  the  contingency  that  either 
should  die  without  issue  living  at  the  time  of  his  death,  whether  that  con- 
tingency arose  before  or  after  the  death  of  the  testator,  then  his  share  should 
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go  to  the  grandchildren;  and  the  embarrassment  which  I  labor  nnder  arises 
from  the  fact  that  I  am  unable  to  give  effect  to  the  language  of  the  will  ac- 
cording to  its  natural  import  without  doing  violence  to  well-settled  rules  of 
construction.'* 

We  fully  agree  with  the  views  expressed  by  the  learned  trial 
judge  as  to  the  meaning  and  intention  of  the  testator,  but  we  differ 
with  him  in  what  he  considers  to  be  ''weU-settled  rules  of  construc- 
tion." 

"But  In  case  of  the  death  of  my  sons,  Alfred  and  Charles  B.,  or  either  of 
them,  without  issue  living  at  the  time  of  his  decease,  then  the  share  of  the 
one  s)o  dying  without  issue  shaU  be  divided  equally  between  my  grand- 
children." etc. 

The  pronoun  "his,'*  preceding  the  word  "decease/'  must  refer  to 
the  noun  or  nouns  that  precede  it.  In  other  words,  '*his''  refers 
to  the  nouns  **Alfred"  and  "Charles,'*  and  the  meaning  is  tiie  same 
as  if  the  words  "Alfred**  and  "Charles'*  were  substituted  in  the 
place  of  the  pronoun.  This  is  the  fair  grammatical  construction  of 
the  sentence.  It  is  contended,  however,  that  under  the  authorities 
the  pronoun  "his**  refers  to  the  testator,  and  that  the  time  men- 
tioned is  that  of  the  testator's  death,  instead  of  that  of  the  sons', 
or  either  of  them.  Our  reading  of  the  cases  does  not  sustain  this 
construction.  It  is  unquestionably  a  weU-settled  rule  of  construc- 
tion that,  where  there  is  a  devise  to  one  person  absolutely,  and, 
in  case  of  his  death,  to  another,  the  words  of  contingency  refer  to 
a  death  in  the  lifetime  of  the  testator.  Clayton  v.  Lowe,  5  Bam. 
&  Aid.  636;  Doe  v.  Sparrow,  13  East,  359;  Woodboume  v.  Wood- 
bourne,  23  Law.  J.  Ch.  336;  Gee  v.  Mayor,  etc.,  17  Adol.  &  E.  (N.  S.) 
737;  Livingston  v.  Greene,  52  N.  Y.  118;  Embury  v.  Sheldon,  68 
N.  Y.  227;  Quackenboss  v.  Kingsland,  102  N.  Y.  128,  6  N.  E.  Eep. 
12L  But  this  rule  has  no  application  wheri  the  first  devisee  takes 
a  life  estate;  and  it  is  equally  well  settled  tiiat,  where  there  are 
words  in  the  context  indicating  an  intention  on  the  part  of  tlie 
testator  that  the  death  of  the  devisee  refers  to  some  other  time 
than  that  of  the  testator's  death,  effect  must  be  given  to  such  inten- 
tion. Buel  V.  Southwick,  70  N.  Y.  581;  Nellis  v.  Nellis,  99  N.  Y. 
605,  3  N.  E.  Eep.  59;  Vanderzee  v.  Slingerland,  103  N.  Y.  47,  8 
N.  E.  Eep.  247;  In  re  New  York,  L.  &  W.  By.  Co.,  105  N.  Y.  89, 
11  N.  E.  Bep.  492;  Fowler  v.  Ingersoll,  127  N.  Y.  472,  28  N.  E.  Bep. 
471;  Mead  v.  Maben,  (Sup.)  14  N.  Y.  Supp.  732;  (see  dissenting  opin- 
ion of  Learned,  P.  J.,  pa«e  737,  reversed,  131  N.  Y.  255,  30  N.  E. 
Bep.  98,  in  which  the  dissenting  opinion  in  the  court  below  was 
approved.  Nelson  v.  Bussell,  135  N.  Y.  137,  31  N.  E.  Bep.  1008;) 
In  re  Denton,  (N.  Y.  App.)  33  N.  E.  Bep.  482;  Washbon  v.  Cope, 
(Sup.)  22  N.  Y.  Supp.  241;  Mullarky  v.  Sullivan,  (N.  Y.  App.)  32 
N.  E.  Bep.  762. 

In  Mullarky  v.  Sullivan,  supra,  O'Brien,  J.,  in  speaking  of  the 
death  within  the  lifetime  of  the  testator,  says: 

*1t  is  only  in  the  case  of  an  absolute  devise  or  bequest  to  one,  and  in  case 
of  Ills  death  to  another,  that  the  words  are  given  such  a  meaning;  and  the 
rule  has  no  application  to  a  case  where  the  ilrst  devisee  or  legatee  takes  a 
life  estate.'* 
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In  Fowler  v.  IngersoU,  supra,  Brown,  J.,  says: 

*'The  words  of  contingency  are  substitutionary  merely,  and  are  Intended 
to  prevent  a  lapse  in  case  tlie  first  devisee  is  not  living  at  the  deatli  of  the 
testator,  and  do  not  create  nn  executory  devise  or  remainder  over  upon  the 
death  at  any  time  of  the  first  taker.  But  this  i-ule  has  no  application  when 
the  first  devisee  or  legatee  tikes  a  life  estate,  and  is  appli^Hl  only  wlien  the 
prior  gift  is  absolute  and  unrestricted.  The  reason  aasigned  for  the  rule 
is  tliat,  as  death  is  a  certain  event,  and  time  only  is  contingent,  the  words  olf 
contingency  can  only  be  Siitisfled  by  referring  them  to  a  death  before  some  par- 
ticular period,  and,  none  being  mentioned,  the  time  referred  to  must  be  pre- 
sumed to  be  the  testator's  own  death.  But  this  reason  fails  in  the  case  of  a  life 
estate,  as  in  such  a  case  tbe  presumption  would  be  that  the  words  of  contin- 
gency refer  to  the  event  which  would  determine  the  life  estate." 

As  we  have  seen,  the  will  devised  and  bequeathed  to  the  wife, 
Eliza,  the  use  of  all  of  the  testator's  property  for  and  daring  the 
term  of  her  natural  life.  A  life  estate  was  thus  created.  It  was  the^ 
remainder  only  that  was  devised  to  the  children;  thus  bringing  the 
case  within  the  rule  stated  in  the  case  above  referred  to. 

Again,  the  will  nnder  consideration  contains  the  phrase,  ''at  the 
time  of  his  decease,"  which,  used  in  the  connection  in  which  it  ap- 
pears, indicates  that  the  time  referred  to  and  intended  by  the  tes- 
iiator  was  that  of  the  death  of  his  sons,  Alfred  and  Charles,  or 
either  of  them.  A  careful  examination  of  the  authorities  fails  to 
sliow  a  case  in  which  the  testator  has  so  clearly  expressed  his  in- 
tention where  it  has  not  been  recognized  and  carried  out  The 
de^eision  of  this  court  in  the  Case  of  Tallmage,  partially  reported 
in  20  Wkly.  Dig.  69,  is  not  in  conflict  with  the  views  herein  ex- 
prtdsed.  In  that  case  the  testator  had  given  an  estate  to  his 
daughters  Elsie  and  Jane.  He  then  provided  that,  ''in  case  of  the 
decease  of  both  of  my  said  daughters  Elsie  and  Jane,  and  without 
any  children  them  surviving,  then,  and  in  such  case,  I  give  and 
bequeath  said  shares  of  said  property  aforesaid  to  my  sister,  Jane 
M.  Tallmage;  but  in  case  of  the  death  of  either  of  my  said  daugh- 
ters without  children,  then,  and  in  such  case,  the  survivor  of  either 
of  them  shall  have  and  hold  and  be  the  owner  of  the  whole  of  my 
said  property.'^  Here  was  a  provision  that  in  the  case  of  the  death 
of  either  daughter  the  survivor  should  take  absolutely  the  whole 
estate.  The  sister,  Jane  M.  Tallmage,  could  not  take  unless  the 
death  of  the  daughters  should  occur  simultaneously,  or  unless  the 
death  of  the  daughters  referred  to  a  time  preceding  that  of  the 
testator.  It  was  under  these  circumstances  that  we  held  that  the 
death  of  the  daughters  mentioned  in  the  will  referred  to  a  time 
precedmg  the  death  of  the  testator. 

Upon  the  trial  the  plaintiff  stated  in  open  court  that  he  did  not 
desire  a  partition  of  the  property  unless  he  obtained  a  construction 
of  the  tpsta  tor's  will  in  conformity  with  the  allegations  and  prayer 
of  his  complaint.  Our  views  are  adverse  to  his  contention.  The 
judgment  should  therefore  be  reversed,  and  the  plaintiif  s  complaint 
disuiis^eil,  with  costs.     All  concur. 
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(70  Hun,  267.) 
MAITLAJ^ro  T.  BALDWIN. 

(Supreme  Court,  Geuoral  Term,   First  Department    June  80,   1893.) 

1.   TeSTAMSNTABT  POWEBS— CONSTBUCnOH. 

A  provision  in  a  will  giving  at  the  death  of  testator's  wife  a  certain 
sum  ''in  such  manner  and  form,  and  to  such  person  or  persons,  as  sho. 
by  last  will  and  testament,  may  direct,  limit,  and  appoint,"  does  not 
require  the  wife  to  make  a  direct,  absolute  gift,  but  allows  her  to  dis- 
pose of  the  money  in  trust  or  otherwise. 
8.  Trusts— Creation— Lbgal  Titlb. 

1  Key.  St.  p.  728,  §  55,  declares  that  express  trusts  may  be  createit 
for  the  foUpwing  purposes:  **{S)  To  receive  the  rents  and  profits  of  land, 
and  apply* them  to  the  use  of  any  person,  during"  life,  or  for  a  shon 
term.  Page  778,  §  2,  makes  the  provisions  in  regard  to  real  estate  ap- 
plicable to  personal  property.  Held,  that  a  devise  to  trustees,  of  certain 
money,  to  invest  same,  and  pay  over  the  Income  ns  provided,  creates  an 
express  trust,  clothing  the  trustees  with  the  legal  title. 

3.  Wills— Partial  Invalidity. 

The  fact  that  a  bequest  for  life,  with  limitation  over,  may  not  be  good 
as  to  the  limitation,  does  not  affect  the  life  estate.  H&yneB  y.  Sherman, 
22  N.  E.  Rep.  938,  117  N.  Y.  433.  distinguished. 

4.  Testamentary  Powers— Suspension  of  Alienation. 

1  Rev.  St  p.  737,  §  128,  declaring  that  the  period  during  which  the  ab- 
solute right  of  alienation  may  be  suspended  by  any  instrument  in  execu- 
tion of  a  power  shall  bo  computed,  not  from  the  diite  of  such  Instrument, 
but  from  the  time  of  the  creation  of  the  power,  expressly  recognizes  the 
right  to  suspond,  by  such  Instrument,  the  power  of  alienation. 

5.  Parties— Waiver  op  Objection. 

An  objection  to  parties,  unless  taken  by  answer  or  demurrer,  is  waived, 
in  an  action  at  law. 

Motion  for  judgment  on  yerdict  subject  to  opinion  of  the  court 
Action  by  Thomas  A.  Maitland,  executor  of  Sarah  Parish  Dillon, 
deceased,  against  Townsend  B.  Baldwin,  executor  of  Kobert  James 
Dillon,  deceased.  Plaintiff  moyes  for  judgment  on  a  verdict  direct- 
ed in  his  favor,  subject  to  opinion  of  general  term.  Motion  granted. 
Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BAKER, 
JJ. 

J.  R  Ackley,  Henry  Ot.  Ward,  and  Eugene  P.  MuUin,  for  the 
motion. 
John  McL.  Nash  and  S.  P.  Nash,  opposed. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  a  leg- 
acy. The  facts  of  the  case  are  as  follows:  One  Robert  J.  Dillon 
died  in  November,  1872,  leaving  a  last  will  and  testament  which 
contained  the  following  provision: 

"At  the  death  of  my  wife,  I  give  $50,000,  in  such  manner  and  form,  and  to 
such  person  or  persons,  as  she,  by  her  last  wlU  and  testament,  may  direct, 
limit,  and  appoint." 

He  named  as  one  of  his  executors  Townsend  B.  Baldwin,  who  is 
now  the  sole  surviving  executor  and  trustee  of  said  wilL  His  wife, 
Sarah  Parish  DiUon,  died  on  the  31st  of  October,  1891,  leaving  a 
last  will  and  testament  in  which  she  named  the  plaintiff  as  one 
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of  her  executors,  who  alone  qualifled.     Mrs.  Dillon,  by  her  said  will, 
after  giving  some  specific  legacies,  provided  as  follows: 

"Item:  As  to  the  sum  of  fifty  thousand  dollars,  ($50,000,)  over  which  X 
have  a  power  of  disposition  given  me  by  my  late  husband,  Robert  James  Dif- 
loh,  in  and  by  his  last  will  and  testament,  lu  the  words  following,  to  wit: 
'Fourthly.  At  tho  death  of  my  wife,  I  give  fifty  thousand  dollars,  in  such 
manner  and  form,  and  to  such  person  or  persons,  as  cdie,  by  her  last  will  and 
testament,  may  direct,  limit,  and  appohit,'— I  direct,  limit,  and  appoint  as 
follows:  I  direct  and  appoint  my  executors  hereinafter  named  to  receive 
the  said  sum  of  fifty  thousand  dollars,  and  to  invest  the  same  in  any  securi- 
ties in  which  trustees  are  authorized  to  invest  trust  funds  by  law,  and  to  pay 
one-fifth  of  the  income  thereof  to  Helen  McLean,  daughter  of  Creorge  McLean, 
of  New  York  city,  for  and  during  tlic  term  of  her  natural  life,  and  another 
one-fifth  of  said  income  to  Frances  Guddon,  known  as  Sister  Mary  Stanislaus, 
of  St  Edward's  Convent,  of  London,  for  and  during  the  term  of  her  natural 
life.  And  I  direct  and  appoint  Mrs.  Susan  O'SuUivan,  wife  of  John  0*Sul- 
livan,  of  New  York  city,  to  receive  the  Income  of  one-fifth  of  said  principal 
sum  of  flft:^'  thou;!!and  dollars  for  aud  during  the  term  of  her  natural  life. 
And  I  direct  and  appoint  Mrs.  Charles  Beattie,  wife  of  Rev.  Charles  Beattlc, 
of  Middletown,  New  York,  to  receive  one-fifth  of  said  income  for  and  during  the 
term  of  her  natiu*al  life;  aud  upon  her  death  I  appoint  her  husband  to  receive 
said  income  during  his  life;  and  upon  his  death,  or  upon  the  death  of  Mrs. 
Charles  Beattie,  whichever  shall  last  occur,  I  appoint  her  children  to  receive 
one-fifth  of  the  principal  sum  of  fifty  thousand  dollars,  to  be  divided  equally 
between  them  as  they  severally  attain  the  age  of  tw^enty-one  years,  the 
eldest  child  of  any  deceased  child  dying  in  the  lifetime  of  Mrs.  Charles  Beattie 
to  take  such  part  of  aiid  sum  as  its  parent  would  have  taken,  if  living. 
And  I  direct  and  appoint  Miss  Rachel  Cecilia  Clark,  of  New  York  city,  to  re- 
ceive the  Income  of  one-fifth  part  for  and  during  the  term  of  her  natural 
life;  and  upon  her  death  I  appoint  her  mother,  Margaret  Cecilia  Clark,  to 
receive  said  income  for  and  during  her  natural  Ufe,  should  she  survive  her 
said  daughter." 

The  defendant  having  refused  to  pay  over  to  the  plaintiff  the 
said  150,000,  this  action  was  brought  to  recover  the  same.  Upon 
the  trial  a  verdict  was  directed  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court. 

Various  grounds  are  urged  against  the  right  of  the  plaintiff  to 
recover.  It  is  claimed  that  the  appointment  made  by  Mrs.  Dillon's 
will  is  not  authorized  by  the  power;  it  being  contended  that  the 
language  of  Mr.  Dillon's  will  implies  a  gift  directly  to  some  person 
or  persons,  and  not  a  trust  for  the  benefit  of  indefinite  beneficiaries. 
The  familiar  rule  in  reference  to  the  validity  of  appointments  un- 
der powers  contained  in  wills  seems  to  be  that  the  appointment  is 
to  be  read  as  though  it  had  been  incorporated  in  the  original  will, 
and,  applying  this  rule  of  construction  to  the  will  and  the  appoint- 
ment in  the  case  at  bar,  it  would  seem  that  the  language  is  not 
susceptible  of  the  construction  claimed  upon  the  part  of  the  defend- 
ant. The  gift  is  not  to  such  person  or  persons  as  she  may  appoint, 
simply,  but  it  is  a  gift  "in  such  manner  and  form,  and  to  such  per- 
son or  persons,  as  she,  by  her  last  will  and  testament,  may  direct, 
limit,  and  appoint;"  thus  giving  the  appointee,  within  the  limits 
of  the  law,  the  right  to  designate  the  manner  and  form  in  which 
the  appointment  shaU  be  made,  and  necessarily  the  manner  and 
form  of  the  enjoyment  under  the  appointment.  It  would  seem, 
therefore,  that  under  such  a  general  power  conferred  by  the  will  it 
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oaimot  be  eaid  that  the  x>ower  of  appointment  is  lunited  to  a  direct 
and  absolute  gift,  but  t^e  person  exercising  the  power  may  place 
limitations  upon  the  absoluteness  of  the  enjoyment,  within  the  re- 
strictions prescribed  by  the  law. 

It  is  further  urged  that  the  provisions  of  Mrs.  Dillon's  will  did 
not  vest  her  executors  with  the  legal  title  to  the  |50,000,  but  simply 
authorized  the  executors  to  receive  the  sum  of  |50,000,  and  invest 
the  same,  paying  over  the  income  as  in  the  will  provided,  and  that 
this  was  a  power  in  trust,  and  did  not  confer  the  legal  title  to  the 
fund  upon  the  executors.  Upon  a  reference  to  section  55,  p.  728, 
vol.  1,  of  the  Kevised  Statutes,  we  find  ''express  trusts''  d^ned. 
The  language  of  the  statute  is: 

'^Express  trusts  may  be  created  for  any  or  either  of  the  foUowing  pur* 
poses:  •  ♦  •  (3)  To  receive  the  reDts  and  profits  of  land,  and  apply  them 
to  the  use  of  any  person,  during  tlie  life  of  such  person,  or  for  any  shorter 
terra,  subject  to  the  rules  presciibed  in  the  first  article  of  this  title." 

And  by  section  2,  p.  773,  vol.  1,  of  the  Bevised  Statutes,  the 
provisions  in  regard  to  real  estate  are  made  applicable  to  i)ersonal 
property.  It  would  therefore  api)ear  that  a  devise  to  trustees 
of  this  150,000,  to  invest  the  same,  and  pay  over  the  income  as  in 
the  will  provided,  created  an  express  trust,  and  the  trustee  was 
clothed  with  the  legal  title. 

It  is  further  urged  that  the  appointment  is  invalid  as  it  suspends 
the  power  of  alienation  for  more  than  two  lives,  as  to  a  part  of  the 
^50,000.  As  to  this  point  it  seems  to  us  sufficient  to  say  that  it 
is  not  necessary,  at  present,  to  decide  the  proposition.  The  limita- 
tion to  the  first  takers  under  the  will  is  not  subject  to  this  criti- 
•cism,  because,  even  if  these  limitations  had  been  incorporated  in 
the  will  of  Mr.  Dillon,  they  would  have  been  within  the  protection 
of  the  statute,  and  valid.  But  it  is  urged  that  the  trust  cannot  be 
sustained  upon  the  theory  that  the  provision  for  the  life  of  some 
of  the  appointees  may  be  good,  as  there  is  but  one  trust  for  several 
objects,  and  the  donor's  scheme  would  be  subverted  by  only  par- 
tially enforcing  it;  and  we  are  cited  to  the  case  of  Haynes  v.  Sher- 
man, 117  N.  Y.  433,  22  N.  £.  Bep.  938.  But  upon  an  examination 
of  that  case  it  appears  that  it  is  not  at  all  applicable  to  the  case 
at  bar,  in  view  of  the  fact  that  there  the  infirmity  in  reference  to 
the  trust  x>crvaded  the  whole  trust,  and  it  was  not  an  invsdid  direc- 
tion to  take  effect  upon  the  termination  of  a  valid  provision,  as  in 
the  case  at  bar.  If  the  subsequent  provisions  of  the  appointment 
of  Mrs.  Dillon  are  subject  to  the  criticisms  claimed  upon  the  part 
of  the  defendant,  it  will  undoubtedly  prevent  those  appointees  from 
profiting  by  the  appointment.  But  as  the  first  takers  under  the 
appointment,  for  life,  are  not  subject  to  this  infirmity,  the  trust 
seems  to  be  good  as  far  as  such  appointment  to  them  is  concerned, 
even  if  it  may  be  invalid  as  to  the  others,  which  latter  point,  how- 
ever, we  do  not  pretend  to  decide,  as  it  is  not  necessary  in  the  dis- 
position of  this  case. 

It  is  further  urged  that  it  is  not  allowable  to  suspend  the  power 
of  alienation  in  reference  to  a  trust  estate  by  an  instrument  in  exe- 
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cution  of  a  power;  and  we  are  referred  to  1  Bev.  St  p.  737,  §  128, 
and  to  Dana  v.  Murray,  122  N.  Y.  604,  26  N.  E.  Rep.  21,  as  authorities 
for  this  proposition.  But  an  examination  of  the  statute  and  the 
case  cited  seems  not  to  support  this  contention.  In  fact  the  stat* 
ute  expressly  recognizes  the  right  to  suspenS  the  power  of  aliena- 
tion by  an  Instrument  in  execution  of  a  power.  It  is  to  the  fol- 
lowing effect: 

"T}ie  period  during  which  the  absolute  ri^ht  of  alienation  may  be  sus- 
pended by  any  instrument  in  execution  of  a  power  shaU  be  computed,  not 
from  the  date  of  such  instrument,  but  from  tlie  time  of  the  creation  of  the 
power." 

This  is  entirely  in  harmony  with  the  principle  which  has  already 
been  enunciated,  that  the  question  of  the  validity  of  an  appoint- 
ment is  to  be  determined  by  reading  it  as  though  contained  in  the 
original  instrument  conferring  the  power  of  appointment;  in  the 
case  at  bar,  by  reading  the  appointment  of  Mrs.  Dillon  into  the  will 
of  Mr.  Dillon  and  determining  whether,  had  the  appointment  been 
therein  contained,  it  would  have  been  valid.  To  fiie  same  effect 
is  the  case  cited.  Indeed,  there  seems  to  be  no  doubt  as  to  this 
proposition.  Applying  this  rule  of  construction  to  the  will  of  Mr. 
PUlon,  and  the  appointment  of  Mrs.  Dillon  thereunder,  it  would 
seem,  as  already  suggested, — certainly  as  to  the  first  lives  contained 
in  the  appointment, — ^that  it  was  good,  no  matter  what  may  be 
the  determination  as  to  the  subsequent  estates  attempted  to  be 
created. 

As  to  the  point  that  the  proper  parties  are  not  before  the  court, 
it  seems  to  be  sufficient  to  say  that  this  being  an  action  at  law, 
and  no  such  objection  having  been  taken  either  by  answer  or  de-^ 
murrer,  the  same  was  waived.  We  are  of  opinion,  therefore,  that 
the  motion  for  judgment  upon  the  verdict  should  be  granted,  with 
costs  of  this  application  and  costs  in  the  court  below.     All  concur. 


(70  Him,  387.) 
MITCHELL  T.  BROADWAY  &  S.  A  RY.  00. 

(Supreme  Court,  General  Term,  First  Department    June  30,   1803.) 

Personal  Injuries— -Ezcbssive  Damages. 

in  an  action  by  an  unmarried  woman,  27  years  old,  for  personal  injuries. 
It  appeared  that  she  received  a  fracture  resulting  in  shortening  her  leg 
and  stiffening  her  ankle,  and  that  she  expanded  $1,000  for  surgical  serv- 
ices. It  did  not  appear  that  tho  trial  was  conducted  in  a  manner  likely 
to  arouse  the  sympathy  or  prejudices  of  jurors,  and  they  were  told  to  re- 
turn such  sum  as  would  simply  compensiite  plaintiff  for  her  injuries. 
liild  that,  while  a  verdict  for  .f  15,000  was  Lirge,  and  one  for  a  smaUer 
sum  would  have  been  more  satisfactory,  it  should  not  be  set  aside  on  ap- 
peal as  excessive. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Jeanie  Mitchell  against  the  Broadway  &  Seventh 
Avenue  Railway  Company  for  personal  injuries  caused  by  defend- 
ant's negligence.    Plaintiff,   an  unmarried  woman,  27  years  old, 
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was  knocked  down  by  one  of  the  horaes  attached  to  defendant's 
street  car,  and  run  over.  Her  injuries  consisted  in  a  multiple 
fracture  of  the  lower  third  of  both  bones  of  the  lower  left  leg,  which 
resulted  in  a  shortening  of  the  leg  and  a  stiffening  of  the  ankle* 
IVom  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff  for  |15,- 
000,  and  from  an  order  denying  its  motion  for  a  new  trial,  defend- 
ant appeals.  Affirmed. 
Argued  before  O'BBIEN,  P.  J.,  and  FOLLETT  and  PARKER,  JJ. 

E.  Root,  for  appellant. 

S.  C.  Baldwin,  for  respondent 

PER  CURIAM.  The  defendant  concedes  its  liability  for  the 
injuries  sustained  by  the  plaintiff,  and  argues  no  exception  but  the 
one  taken  to  the  refusal  of  the  trial  court  to  set  aside  the  verdict 
as  excessive.  Tlie  evidence  shows  that  the  plaintiff  was  severely 
and  permanently  injured,  has  suffered  great  pain  in  the  past,  and 
that  she  will  probably  continue  to  suffer  during  life.  The  testi- 
mony of  the  plaintiff,  and  of  her  physicians,  as  to  the  extent  of  her 
injuries  and  suffering,  was  not  contradicted  on  the  trial.  There 
is  no  evidence  in  the  record  which  tends  to  show  that  the  trial 
was  conducted  in  a  manner  likely  to  arouse  the  sjnnpathy,  preju- 
dices, or  passion  of  the  jurors.  The  charge  was  temperate,  and  the 
jury  was  instructed  to  return  such  a  sum  as  would  simply  compen- 
sate the  plaintiff  for  the  injuries  sustained.  It  appears  that  she 
necessarily  expended  about  |1,000  in  the  emplo3rment  of  physicians 
and  surgeons  by  reason  of  her  injuries.  While  we  regard  the  ver- 
dict as  large,  and  should  have  been  better  satisfied  had  a  less  sum 
been  awarded,  we  do  not,  under  the  circumstances,  feel  justified 
in  setting  it  aside.  Had  the  trial  been  so  conducted  as  to  arouse 
prejudice  or  passion  against  the  defendant,  we  would  be  justified 
in  ordering  the  damages  to  be  reassessed,  in  case  a  reduction  should 
not  be  assented  to.  But  upon  the  whole  record  we  think  the  power 
should  not  be  exercised  in  this  case,  and  that  the  judgment  and 
order  should  be  affirmed,  with  costs. 


(70  Hun,  206.) 
QUINN  ot  aL  v.  ALDfaCH, 

(Supreme  Ckrart,  Gencml  Term,  First  Department    June  30^   1803.> 

L  Acceptance  of  Order— Liability  of  Drawee. 

Where  a  person  who  is  to  pay  for  the  erection  of  a  building  in  specified 
payments  accepts  an  order  drawn  by  the  contractor,  and  agrees  to  pay 
it  when  the  latter  becomes  entitled  to  a  certain  payment,  the  acceptor 
is  not  liable  in  an  action  thereon,  in  the  absence  of  any  evidence  that  (he 
drawer  was  entitled  to  such  payment 

Sl  Same— Patmeht  by  Acceptor  to  Drawer. 

The  fact  that  such  acceptor  paid  money  to  the*drawer  on  such  payment 
and  the  subsequent  payment  is  immnt^rinl,  and  does  not  justify  the  in- 
ference of  fraud,  since  the  former  li:ul  a  right  to  give  the  latter  any  money 
he  chose,  and  ou  any  account  he  pleasi^d. 

v.24N.Y.8.no.l — 3 
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Appeal  from  special  term,  New  York  comity. 

Action  by  Patrick  J.  Quinn  and  John  Gault  against  Spencer  Al- 
driclL  Prom  a  judgment  dismissing  the  complaint,  plaintiffs  ap- 
peal   Affirmed. 

Argued  before  VAN  BBUNT,  R  J.,  and  FOLLETT,  J. 

A  C.  Thomas,  for  appellants. 
W.  B.  Dall,  for  resiK>ndent. 

VAN  BRUNT,  P.  J.  The  defendant  had  a  building  loan  contract 
with  one  Vandewater,  which  provided  for  payments,  15  in  number, 
each  in  the  sum  of  |10,000.  Among  the  other  payments  provided  for 
by  said  contract  was  the  ninth  payment,  called  the  ^'brown  mor- 
tar, rough  plumbing,  boilers  in,  payment,"  and  the  tenth  payment, 
called  the  "white  mortar  and  iron  stairs  i)ayment,"  in  the  plead- 
ings. The  contract  also  provided  that  if  the  builder  should  pro- 
ceed to  and  erect  the  buildings  as  in  said  contract  agreed,  and 
should  produce  to  the  defendant  the  certificate  of  W.  J.  Bider  that 
the  work  thereon  had  progressed  to  the  points  in  said  contract 
mentioned,  and  that  the  same  had  been  in  all  respects  constructed 
as  therein  required,  the  defendant  would  advance  to  said  Vande- 
water said  loan,  no  installment  or  part  thereof  being  payable  until 
48  hours  after  the  certificate  of  said  Rider  should  have  been  fur- 
nished to  defendant  It  also  provided  that  if,  at  any  time  that 
said  house  should  have  progressed  so  far  that  an  installment  of 
said  loan  was  payable,  there  should  be  any  lien  thereon  other  than 
the  lien  of  certain  mortgages  therein  mentioned,  the  said  install- 
ment should  not  be  advanced  until  said  lien  was  removed,  and  also 
that  the  defendant  might,  at  his  option,  advance  money  at  other 
and  different  times  than  was  specified,  and  when  so  adyanced  the 
same  should  be  considered  as  an  advance  upon  the  Installment  or 
installments  next  thereafter  to  become  due.  It  appears  that 
Vandewater,  on  the  23d  of  March,  1890,  gave  to  the  plaintiffs  an 
order  upon  the  defendant  to  pay  them  |500  out  of  the  ninth,  or 
brown  mortar,  etc.,  payment,  when  said  payment  became  due  and 
payable.  This  order  was  presented  to  the  defendant,  who  acknowl- 
edged its  receipt,  and  returned  the  same,  having  had  a  copy  made 
for  himself;  the  defendant  stating  that  when  Vandewater  was  en- 
titled to  said  ninth  payment  he  would  reserve  the  said  $500  out 
of  said  ninth  payment,  with  which  to  pay  the  said  order.  The  de- 
fendant paid  to  Vandewater,  after  notice  of  said  order,  on  ac- 
count of  said  ninth  payment,  sums  amounting  to  |6,500,  and.  also 
paid  |500  on  the  tenth  payment,  and  this  action  was  brought  to  re- 
cover the  1500  represented  by  said  order. 

It  is  urged  upon  the  part  of  the  appellants  that  the  order  in  ques- 
tion was  an  assignment  of  the  moneys  thereafter  to  become  due  to 
Vandewater  on  the  ninth,  or  brown  mortar,  payment,  and  con- 
stituted a  first  lien  thereon.  But  it  is  insisted  upon  the  part  of 
the  respondent  that  the  plaintiffs,  as  equitable  assignees  of  Vande- 
water, had  no  greater  or  other  rights  than  their  assignor.  In  con- 
sidering the  rights  of  the  parties  it  may  not  be  amiss  to  examine 
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the  terms  of  the  acceptance  of  the  order  by  the  defendant,  and  also 
the  daims  whidi  audi  order  gave  the  plaintiffs  npon  the  defend- 
ant The  agreement  of  the  defendant  was  to  pay  when  Vande- 
water  was  entitled  to  the  ninth  payment  nnder  the  contract  It 
seems  to  be  clear  that  there  was  no  promise  npon  the  part  of  the 
defendant  to  pay  nntil  the  builder  was  entitled  to  the  ninth  pay- 
ment according  to  the  terms  of  the  contract  There  was  no  evi- 
dence tbat  Vandewater  was  ever  entitled  to  the  ninth  payment, 
he  never  having  completed  the  preliminary  steps  to  entitle  him 
to  such  payment  The  mere  fact  that  the  defendant  chose  to  ad- 
vance to  Vandewater  certain  moneys  on  account  of  that  ninth  pay- 
ment, leaving  sufficient  due  thereon  to  meet  the  order  given  to  the 
plaintiffs,  does  not  justify  the  plaintiffs  in  claiming  that  they  had 
been  defrauded  of  any  of  their  ri^ts-  They  are  only  entitled  to  claim 
against  the  defendant  when  the  builder  is  entitled  to  the  •ninth 
payment,  and  that  has  never  been  shown;  and  it  is  entirely  im- 
material what  arrangements  the  defendant  and  Vandewater  made 
between  themselves  in  reference  to  this  payment  The  defend- 
ant had  a  right  to  give  Vandewater  any  money  that  he  pleased,  or 
as  much  as  he  pleased,  or  on  what  account  he  pleased.  But  when 
Vandewater  or  his  assignee  comes  to  claim,  as  a  matter  of  right, 
money  from  the  defendant,  he  must  show  that  he  has  fulfilled  his 
contract,  and  has  done  those  things  which  the  contract  requires  to 
be  done,  before  he  can  insist  upon  such  payment  This  the  plain- 
tiffs have  not  done.  They  have  not  shown  that  the  work  was  com- 
pleted which  entitled  Vandewater  to  the  ninth  payment  Neither 
have  they  produced  tiie  required  certificate. 

As  to  the  claim  made  by  the  plaintiffs  that  they  are  entitled  to 
the  first  money  paid  upon  the  ninth  payment,  there  seems  to  be 
no  foundation  therefor.  They  were  to  be  paid  when  the  ninth 
payment  was  due,  and  it  is  entirely  immaterial  whether  it  was  the 
first  or  the  last  that  they  got  Until  that  whole  payment  was  due 
they  were  not  entitled  to  anything.  We  think,  therefore,  that  the 
learned  court  below  was  right  in  dismissing  the  complaint,  as  no 
cause  of  action  was  made  out,  and  the  judgment  should  be  affirmed, 
with  costs. 


(70  Him,  381.) 
BERGIN  V.  DEERING. 

(Supreme  Court,  General  Term,   First  Department.    .Tune  30.   1893.) 

Civil  Cowtkmpt— Sufficiency  op  Order. 

Where  an  order  adjudging  defendant  guilty  of  a  civil  contempt  does  nor 
describe  the  acts  which  constitute  the  contempt,  nor  what  defendant  shall 
do  to  purge  himself  from  contempt,  nor  adjurls^es  that  any  particular  acts 
were  done  or  omitted  which  amounted  to  a  contempt,  nor  that  such  acts 
impaired  the  rights  of  any  party  to  the  action,  the  order  will  be  reversed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Edward  J.  Bergin  against  John  J.  Deering.  From 
an  order  adjudging  him  guilty  of  a  civU  contempt  of  court,  defend- 
ant appeals.    Reversed. 
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The  following  is  the  order  appealed  from: 

"A  motion  taavin^r  been  made  by  George  N.  Verltzan,  receiver  of  the  flmt 
of  Deerlng,  Bergin  &  Company,  why  John  J.  Deering  and  James  Hanse  should 
not  be  pimished  and  fined  for  contempt  of  this  court:  Now,  upon  reading 
and  filing  the  order  to  show  cause  dated  March  20,  18d3,  the  affidavit  of 
(George  N.  Yeritzan  and  Edward  J.  Bergin,  both  verified  March  20,  1893« 
and  the  schedule  marked  *A,'  annexed  thereto,  and  the  afOdavlt  of  John  J. 
Deering  and  James  Hanse,  both  verified  March  27,  18dd,  and  tlie  statements^ 
thereto  annexed,  and  after  hearing  Nathaniel  Levy,  attorney  for  said  re- 
ceiver, in  favor  of  said  motion,  and  James  Kearney,  of  counsel  for  said  Deer- 
ing and  said  Hanse  in  opposition  thereto,  and  due  deliberation  having  been 
had,  it  is  ordered,  that  the  motion  to  punish  James  Hanse. for  contempt  of 
court  be,  and  the  same  hereby  is,  denied,  without  costs;  and  it  is  further 
ordered,  that  the  motion  to  punish  John  J.  Deering  for  contempt  of  this  court 
be  granted,  with  ten  dollars  costs,  unless  within  five  days  after  the  entry 
and  service  of  a  copy  of  this  order  upon  his  attorney  he  pay  over  to  the  re- 
ceiver or  his  attorney  the  sums  of  money  collected  by  him  since  February 
9,  1893,  and  belonging  to  the  firm  of  Deering,  Bergin  &  Company;  and  it  is- 
furtheir  ordered  that,  should  said  John  J.  Deering  fail  to  comply  with  the 
provisions  of  this  order  within  five  days  after  the  «itry  and  service  of  a  copy 
of  this  order  upon  his  attorney,  then  the  order  for  his  commitment  shall 
be  issued  forthwith,  and  the  sheriif  is'  hereby  directed  to  execute  and  enforce 
the  same." 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAEKER^ 
JJ. 

James  Kearney,  for  appellant 
Nathaniel  Levy,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  an  order  adjudging  the 
defendant  guilty  of  a  civil  contempt  of  court  The  order  does  not 
describe  the  acts  which  were  committed  or  omitted  by  the  defend- 
ant which  constituted  the  contempt,  nor  is  there  any  adjudication 
that  any  particular  acts  were  done  or  omitted  which  amounted 
to  a  contempt  The  order  does  not  show  what  the  defendant 
shall  do,  or  how  much  he  shall  pay,  if  anything,  in  order  to  purge 
himself  from  contempt,  nor  is  it  adjudicated  that  the  acts  done 
or  omitted  impair  the  rights  of  any  party  to  the  action.  These 
three  provisions  are  necessary  parts  of  every  order  adjudging  & 
party  guilty  of  a  civil  contempt. 

The  order  should  be  reversed,  with  |10  costs  and  disbursements. 


(70  Hun,  371).) 
BERGIN  V.  DEERING. 

(Supreme  Court,  General  Term,  First  Department.    June  30,  1893.) 

Action  to  Dibsolvb  Partnership— Rights  of  Judgment  Creditors. 

Wliere  copartners  cannot  agrtje  on  the  management  of  the  business,, 
and  finally  consent  that  an  action  be  brought  to  wind  up  their  affairs 
through  the  aid  of  a  receiver,  but  before  his  appointment  creditors  of  the 
firm  recover  judgments,  and  executions  are  levied  by  the  sheriff,  an  order 
directing  the  sheriff  to  turn  over  to  the  receiver  aU  property  taken  on  ex- 
ecution should  be  revei'wd  when  the  validity  of  the  Judgments  are  noi 
impeached  nor  security  offered  for  their  ultimate  payment. 

Appeal  from  special  term,  New  York  county. 
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Action  by  Edward  J.  Bergin  against  John  J.  Deering  to  dissolve 
the  partnership  of  Deering,  Bergin  &  Ck).  From  an  order  grant- 
ing a  motion,  made  by  George  N.  Veritzan  as  receiver  of  said  firm, 
to  require  the  sheriff  to  deliver  up  certain  property,  which,  pre- 
vious to  the  appointment  of  the  receiver,  the  sheriff  had  seized  on 
executions  issued  on  judgments  obtained  by  appellants  against 
said  firm,  Bartholomew  Peck  and  John  Mulholland,  judgment  cred- 
itors of  the  firm  of  Deering,  Bergin  &  Co.,  appeal.    Eeversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

James  Kearney,  for  appellants. 
Nathaniel  Levy,  for  respondent 

PER  CURIAM.  The  litigants  were  partners,  but  in  what  busi- 
ness they  were  engaged,  its  extent,  the  amount  of  capital  em- 
I^oyed,  or  their  liabilities,  are  not  shown.  It  does  not  appear  that 
the  firm  or  the  individual  members  thereof  are  insolvent  In- 
deed, nothing  is  affirmatively  shown,  except  that  the  parties  were 
engaged  in  some  kind  of  business  as  partners,  and  disagreed  about 
its  management,  but  in  what  respect  is  not  made  known.  How- 
ever, they  finally  agreed  that  this  action  should  be  brought  to 
wind  up  their  affairs  through  the  aid  of  a  receiver,  pursuant  to 
which  a  receiver  was  appointed.  Before  the  appointment  was 
made,  two  creditors  of  the  firm  recovered  judgments,  upon  which 
executions  were  issued,  and  levied  by  the  sheriff.  Ujwn  motion 
of  the  receiver,  the  sheriff  was  directed  to  turn  over  to  the  re- 
ceiver all  property  taken  on  the  execution.  The  validity  of  the 
Judgments  is  in  no  wise  impeached,  nor  was  any  security  offered  for 
their  ultimate  payment  We  are  unable  to  see  any  reason  for  de- 
priving these  judgment  creditors  of  their  legal  liens  for  the  sole 
purpose,  so  far  as  is  disclosed  by  the  papers,  of  permitting  this  re- 
ceiver agreed  on  by  the  litigants  to  prosecute  the  business  which 
they  would  not  agree  to  manage.  The  order  should  be  reversed, 
with  $10  costs  and  printing  disbursements,  and  motion  denied,  with 
flO  costs. 

(70  Hun,  351.) 
In  re  OPENING  BEACH  AVE. 

(Supreme  CJourt,  General  Term,  First  Department    Jime  30,  1893.) 

Dbdication  op  City  Strkbt— Evidbncb— !?ufpiciency. 

In  proceedings  by  a  city  to  acquire  the  fee  to  a  certain  street  claimed 
to  have  been  dedicated  to  the  public  by  the  executors  of  the  deceased 
owner,  the  dty  introduced  two  conveyances  by  the  executors,  in  which  the 
street  in  question  was  made  a  boundary  of  the  lots  conveyed,  and  in 
which  reference  was  made  to  a  map  on  which  the  street  was  laid  out. 
At  the  time  of  the  conveyances  the  street,  with  other  lands,  was  Inclosed 
by  a  fence,  and  leased  as  a  pasture,  and  remained  Inclosed  until  the  com- 
mencement of  these  proceedings.  It  appeared  from  the  deeds  that  no 
part  of  the  street  was  Intended  to  be  conveyed,  and  the  executors  and  at« 
tomey  who  drew  the  deed  all  testified  that  the  purpose  of  so  describ- 
ing the  land  conveyed  was  to  prevent  any  contention  that  there  was  an  in- 
tention to  dedicate  the  street.    The  map  was  not  a  public  map,  and  rep- 
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resented  the  fences  as  they  actually  existed  when  the  conyeyances  were 
made.  HM,  that  the  evidence  was  insuffldoit  to  show  a  dedication  of  the 
street 

Appeal  from  special  term,  New  York  oonnty. 

Proceeding  by  the  city  of  New  York  to  acquire  the  fee  to  Beach 
avenue.  From  an  order  setting  aside  the  report  of  the  commis- 
sioners of  estimate  and  assessment  the  city  appeals.     Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  FOLLETT  and  PABE3:B»  JJ. 

T.  Connoly,  for  appellant   . 
G.  P.  HaweSy  for  resjwndent. 

PARKEB,  J.  The  city  of  New  York  by  this  proceeding  seeks  to 
acquire  the  fee  of  a  certain  piece  of  land  commonly  called  '^each 
Street."  .Commissioners  of  estimate  and  assessment  were  by  the 
special  term  appointed,  who,  after  taking  evidence  and  hearing 
counsel,  decided  not  to  award  to  the  owner  of  the  fee  of  such  land 
its  value,  but  to  allow  nominal  damages  only.  Such  determina- 
tion was  based  on  the  conclusion  reach^  by  the  commissioners  that 
the  respondents  here,  who  are  the  executors  and  trustees  under 
the  last  will  and  testament  of  John  McConville,  who  died  seised  of 
the  premises,  dedicated  the  same  to  the  public,  to  be  used  as  a  ^ 
street  A  motion  was  thereupon  made  at  a  special  term  of  this 
court  to  confirm  the  report  and  award  of  the  commissioners,  result- 
ing in  an  order  setting  aside  the  report,  and  referring  the  matter  back 
to  the  conmiissioners  for  revision  and  correction,  with  a  direction 
that  the  commissioners  award  to  the  owners  of  Beach  avenue  the 
value  of  the  property.  This  decision,  we  think,  was  required  by  the 
evidence,  but,  in  the  view  which  we  have  taken,  it  is  unnecessary 
to  consider  one  of  the  propositions  discussed  by  the  learned  judge 
at  special  term,  relating  to  the  jwwer  of  the  executors  and  trustees 
under  the  will  to  dedicate  to  the  public  for  street  purposes  any  por- 
tion of  the  land  devised,  for  the  evidence  fully  justifies  the  conclu- 
sion that  the  executors  and  trustees  did  not  attempt  nor  intend  to 
dedicate  Beach  avenue  to  the  public.  The  land  in  controversy 
called  ^TBeach  Avenue,"  extended  from  149th  street  to  Kelly  street 
The  evidence  presented  by  the  city  for  the  purpose  of  showing  a 
dedication  consisted  maiidy  of  two  conveyances  by  the  executors, 
in  which  Beach  avenue  was  made  one  of  the  boundaries  of  the  lots 
conveyed,  and  in  which  reference  was  made  to  a  map  on  which 
Beach  avenue  was  laid  out  It  may  be  observed  that  none  of  the 
parties  assessed  have  filed  objections  or  appeared  on  this  appeal; 
therefore  no  question  of  estoppel  is  presented  as  between  grantor 
or  grantee,  and  we  have  only  to  consider  the  bearing  which  this 
evidence  has  on  the  question  of  dedication  for  public  use.  The  con- 
veyances were  made  in  January  and  February,  1890.  At  that 
time  Beach  avenue,  with  other  lands  devised  by  the  will,  was  inclosed 
by  a  fence,  and  leased  to  a  tenant  for  pasturage  purposes;  the  lease 
containing  a  condition  that  the  fences  should  be  maintained  as  then 
existing,  and  they  have  been  so  continued  substantially  down  to 
the  time  when  these  proceedings  were  instituted.     One  of  the  lots 
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conveyed  fronted  on  Kelly  gtreet,  Its  westerly  boundary  being  the 
easterly  side  of  Beach  avenue.  The  other  conveyance  was  of  a  lot 
fronting  on  149th  street,  the  easterly  side  of  Beach  avenue  being 
its  westerly  boundary.  Thus  it  appears  from  the  deeds  that  no 
part  of  Beach  avenue  was  intended  to  be  conveyed;  and  the  gran- 
tors, as  well  as  the  attorney  who  drafted  the  deeds,  testified  that 
the  purpose  in  so  describing  the  lands  was  to  prevent  any  possible 
contention  that  there  was  an  intention  to  dedicate  the  lands  to  the 
public.  No  conveyance  was  made  of  any  lot  on  Beach  avenue  be- 
tween the  lots  already  referred  to,  which  fronted,  as  we  have  ob- 
served, one  on  149th  street,  and  the  other  on  Kelly  street.  The 
map  referred  to  in  the  deeds  was  not  a  public  map,  and  on  it  was 
represented  the  stone  walls  and  fences  as  they  actually  existed  at 
the  time  of  the  execution  of  the  deeds.  The  deeds  and  map,  con- 
sidered in  connection  with  the  manner  in  which  the  property  was 
fenced  and  used,  and  the  conduct  of  the  grantors  in  respect  thereto, 
compel  the  conclusion  that  the  executors  did  not  intend  to  offer 
to  dedicate  the  land  to  the  public;  nor  were  their  acts  of  such  a 
nature  as  to  warrant  a  finding  of  constructive  dedication.  But  if 
it  could  be  found  either  that  the  executors  intended  to  dedicate 
the  land,  or  that  their  acts  were  of  such  a  character  as  to  estop 
them  from  insisting  that  they  did  not  so  intend,  there  would  yet  be 
lacking  an  element  essential  to  a  complete  dedication, — the  ele- 
ment of  acceptance.  Until  the  offer  of  the  owner  to  dedicate  his 
land  for  a  public  use  be  accepted,  the  dedication  is  not  complete. 
At  any  time  prior  to  such  acceptance  he  may  revoke  his  offer.  The 
acceptance  may  be  actual  or  implied.  It  is  actual  when  the  public 
authorities  having  charge  of  the  subject  by  some  formal  act  or  in 
terms  accept  it  It  is  not  pretended  here  that  such  action  was 
taken  by  the  ofBcers  of  the  city.  Acceptance  is  implied  when  the 
public  use  it  so  generally,  and  for  such  a  length  of  time,  that  an 
interruption  of  such  use  would  result  in  great  inconvenience.  In 
this  case  it  cannot  be  said  that  there  was  such  use  by  the  public. 
Until  1890,  at  least,  it  was  fenced.  It  has  never  been  thrown  open 
for  use,  nor  generally,  if  at  all,  used.  The  leading  witness  for  the 
city  was  not  quite  sure  that  there  was  even  a  wagon  track  there. 
Indeed,  there  is  no  evidence  that  even  one  team  was  ever  driven  from 
Kelly  street  to  149th  street,  through  Beach  avenue.  The  order 
shoidd  be  afitened,  with  the  costs  and  printing  disbursements.  All 
concur. 


(70  Hun.  283.) 
OAB^^LAN  et  at  V.  FARMERS'  LOAN  &  TRUST  CO. 

(Supreme  Court,  General  Term,  First  Department    June  30,  1803.) 

L  Action  to  Recover  Monbt — Su^FrciENCT  of  Complatnt. 

A  complant  aUeged  that  plaintiffs  assignor  deposited  certain  N.  bonds 
with  defendant  under  a  written  agreement  with  defendant  and  others, 
and  received  a  certificate  which  entitled  him  to  stocli  in  a  new  company, 
when  formed,  which  certificate  was  duly  assigned  to  plaintiffs;  that  the 
company  was  never  formed,  and  in  a  suit  to  terminate  the  trust  a  decree 
was  entered  that  defendant  sell  the  bonds  deposited  by  the  holders  of 
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certain  certificates,  including  the  N.  bonds,  "to  create  a  fund  for  tho 
costs  and  expenses  of  the  actlcu,  and  tho  surphis,  after  paying  such 
costs,  was  thereby  directed  to  be  distributed  among  the  actual  holders 
of  the  trust  certificates;"  that  the  proceeds  of  bonds  other  than  the  N. 
*  bonds  were  used  to  pay  the  costs  and  expenses;  and  plaintiffs  demanded 
the  amount  received  from  the  sale  of  the  N.  bonds.  Hel€^  that  the  com- 
plaint failed  to  state  a  cause  of  action,  since  there  was  no  allegation  of 
the  amount  of  the  costs  and  expenses,  nor  what  share  of  the  expenses 
should  be  paid  out  of  the  proceeds  of  the  sale  of  the  N.  bonds. 
a  Same— Parties. 

Unless  the  persons  holding  the  other  certificates  be  made  parties  to  the 
litigation,  no  complete  adjudication  can  be  had. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  S.  Carman  and  another  against  the  Farmers' 
Loan  &  Trust  Company  to  recover  money.  From  an  interlocutory 
judgment  overruling  a  demurrer  to  the  complaint,  defendant  ap- 
peals,   Eeversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Turner,  McClure  &  Rolston,  (H.  B.  Turner,  of  counsel,)  for  ap- 
I)ellant 

Isaac  N.  Miller,  for  respondents. 

VAN  BRUNT,  P.  J.  In  coming  to  a  conclusion  as  to  the  cor- 
rectness of  the  judgment  rendered  upon  the  demurrer,  it  will  be 
necessary  to  bear  In  mind  the  peculiar  allegations  of  the  complaint, 
which  may  be  briefly  stated  as  follows:  That  prior  to  and  on 
the  2d  day  of  July,  1880,  one  Edward  Crane  was  the  holder  of  certain 
stock  of  the  New  York,  Boston,  Albany  &  Schenectady  Railroad 
Company,  and  of  the  New  York  &  New  England  Railroad  Com- 
pany, and  of  certain  first  mortgage  bonds  of  the  Connecticut  West- 
em  Railroad  Company,  and  of  the  Lebanon  Springs  RaUroad  Com- 
pany, and  was  the  owner  and  holder  of  235  shares  of  the  capital 
stock  of  the  New  York  &  New  England  Railroad  Company,  and 
that,  at  the  time  aforesaid,  said  Crane,  with  one  Carpenter  and 
others,  owners  and  holders  of  bonds  and  stocks  of  said  railroad 
companies,  united  upon  a  plan  to  consolidate  said  railroads,  and 
to  that  end  and  purpose  a  trust  deed  was  executed,  appointing  the 
defendant  as  trustee,  in  and  by  which  it  was  recited  that  the  par- 
ties of  the  first  part,  viz.  Carpenter,  for  himself  and  his  associates, 
are  the  owners  of  certain  securities,  viz.  the  first  mortgage  bonds 
of  the  Boston,  Hartford  &  Erie  Railroad  Company;  the  stock  of 
the  New  York  &  New  England  Railroad  Company;  the  first  mort- 
gage bonds  of  the  Connecticut  Western  Railroad  Company;  the 
fitock  of  the  New  York,  Boston,  Albany  &  Schenectady  Railroad 
Company;  and  the  first  mortgage  bonds  of  the  Lebanon  Springs 
Bailroad  Company, — and  that,  for  the  purposes  of  consolidation, 
said  party  of  the  first  part  agreed  to  assign  and  transfer  to  the 
party  of  the  second  part  (the  defendant)  the  various  securities 
owned  by  them  in  said  companies,  to  be  held,  voted  upon,  and 
vised  as  in  said  agreement  thereafter  provided,  and  the  defendant 


Digitized  by 


Google 


Sup.  Ct.]  CARMAN   V.  farmers'    LOAN    &    TRUST   00.  41 

agreed  to  issue  to  the  owners  of  said  securities  certificates  in  lien 
thereof,  in  the  form  prescribed  by  said  agreement  The  agree- 
ment then  provides  for  the  taking  of  the  steps  necessary  for  the 
consolidation,  and  that  when  the  consolidation  shall  have  been 
effected  the  defendant  shall  exchange  the  various  bonds  and  stocks 
for  stock  of  the  proposed  consolidated  railroad  company,  and  tliat 
in  case  said  consolidation  shall  not  have  been  effected  within 
three  years  from  the  date  of  the  agreement  the  trust  should  cease 
and  ^degenerate/'  and  the  stocks  and  bonds  aforesaid  be  divided 
pro  rata  among  the  shareholders  in  the  trust  upon  the  presenta- 
tion of  the  trust  certificates.  The  complaint  further  alleges  tha^ 
the  defendant  entered  upon  said  trust,  and  received  from  the  par- 
ties of  the  first  part  to  said  agreement  the  bonds  and  stocks  be- 
fore mentioned  for  the  uses  and  upon  the  trusts  therein  specified, 
and  that  among  the  bonds  and  stocks  so  delivered  to  said  defend- 
ant were  the  said  235  shares  of  the  capital  stock  of  the  New  York 
&  New  England  Railroad  Company,  the  same  being  the  property  of 
said  Crane;  that  thereafter  the  defendant  issued  certificates  for 
said  bonds  and  stocks  thus  received,  in  the  form  and  in  accordance 
with  the  provisions  of  said  deed  of  trust,  and  included  therein 
were  certificates  issued  to  Crane  for  said  235  shares  of  New  York 
&  New  England  stock;  and  that  said  Crane  duly  assigned  and 
transferred  said  certificates  to  the  New  Jersey  Construction  Com- 
pany. The  complaint  further  alleged  that,  such  project  of  consoli- 
dation having  failed,  an  action  was  commenced  in  this  court  in 
December,  1^9,  by  tie  New  Jersey  Construction  Company  against 
the  Farmers'  Loan  &  Trust  Company  and  others,  to  terminate  the 
trust,  and  such  proceedings  were  thereupon  had  that  a  judgment 
was  recovered  and  entered,  "terminating  the  said  trust,  and  direct- 
ing the  defendant,  the  Farmers'  Loan  &  Trust  Company,  to  de- 
liver certain  bonds  and  stocks,  in  said  judgment  specified,  to  the 
parties  therein  named,  and  among  other  things  to  sell  at  public 
sale  the  first  mortgage  bonds  of  the  Connecticut  Railroad  Company, 
and  the  said  shares  of  the  New  York  &  New  England  Railroad  Com- 
pany, delivered  to  the  said  defendants  in  trust  as  aforesaid,  to 
create  a  fund  for  the  costs  and  expenses  of  the  action,  and  the 
surplus,  after  paying  such  costs,  was  thereby  directed  to  be  dis- 
tributed among  the  actual  holders  of  the  trust  certificates  issued 
therefor  as  aforesaid,"  and  that  a  sale  was  had  under  said  decree, 
and  sufficient  was  realized  from  the  sale  of  the  said  Connecticut: 
Western  Railroad  first  mortgage  bonds,  and  of  the  stock  of  said 
New  York  &  New  England  Railroad  Company,  to  pay  in  full  the 
costs  and  expenses  of  the  action,  and  that  all  said  costs  and  ex- 
I)en8es  were  thereby  fuDy  paid,  and  that  the  market  value  of  the 
stock  of  said  New  York  &  New  England  Railroad  Company  was  at 
the  time  of  said  sale  45|  per  cent.,  for  which  sum  per  share  said 
235  shares  of  stock  of  said  railroad  company  were  on  said  day  sold 
at  said  sale.  The  complaint  further  alleged  that  the  plaintiffs  were 
the  holders  of  the  trust  certificates  above  set  forth,  issued  in  ex- 
change for  said  235  shares  of  said  capital  stock,  and  that  they 
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were  the  owners  of  all  the  rights,  interests,  claims,  and  demands 
of  said  €rane  and  the  New  Jersey  Construction  CJompany,  and  that 
by  reason  of  the  premises  the  defendant  is  indebted  to  the  plain- 
tiffs for  their  interest  in  the  value  of  said  235  shares  of  stock  of 
said  New  York  &  New  England  Railroad  Company,  as  originally 
intrusted  to  it,  namely,  the  sum  of  f  10,780.63,  and  that  the  plain- 
tiffs demanded  of  the  defendant  payment  of  said  sum,  and  duly 
tendered  said  certificates,  and  the  defendant  refused  and  still  re- 
fuses to  pay  the  same,  wherefore  the  plaintiffs  demanded  judgment 
for  the  sum  of  f  14,000,  with  interest  and  costs. 

The  theory  upon  which  this  complaint  is  based  seems  to  be  that 
the  plaintiffs  in  this  action  were  adjudged  entitled  to  receive  the 
proceeds  of  the  sale  of  said  235  shares  of  stock,  which  it  is  alleged 
that  Crane  deposited  under  this  trust  agreement  Upon  an  ex- 
amination of  the  complaint,  however,  it  w3l  be  seen  that  the  alle- 
gations do  not  bear  out  any  such  construction.  Whatever  were 
the  rights  of  the  parties  who  deposited  these  stocks  and  bonds, 
they  were  fixed  by  the  adjudication,  in  respect  to  all  the  parties 
thereto,  in  the  action  brought  by  the  New  Jersey  Construction 
Company,  which  wa«  then  the  holder  of  l^e  certificates,  against 
the  defendant,  the  Farmers'  Loan  &  Trust  Company,  for  the  termi- 
nation of  the  trust.  As  already  seen,  by  that  judgment  certain 
stocks  and  bonds  were  to  be  returned  to  certain  parties  specified 
in  said  judgment,  and  certain  first  mortgage  bonds  of  the  Con- 
necticut Western  Bailroad  Company  (deposited  by  whom  the  com- 
plaint does  not  allege)  and  the  said  shares  of  the  New  York  &  New 
England  Railroad  Company,  viz.  those  deposited  by  Crane,  were 
to  be  sold  to  create  a  fund  for  the  costs  and  expenses  of  the  ac- 
tion, and  the  surplus  after  paying  such  costs  was  to  be  divided 
among  the  actual  holders  of  the  trust  certificates  issued  therefor 
as  aforesaid.  Now,  it  nowhere  appears  in  this  complaint  as  to  who 
deposited  the  first  mortgage  bonds  of  the  Connecticut  Western 
Bailroad  Company,  or  to  whom  certificates  for  such  deposit  were 
issued.  The  complaint  alleges  that  a  sale  took  place  of  the  bonds 
of  the  Connecticut  Western  Bailroad  Company  and  the  stock  of  the 
New  York  &  New  England  Bailroad  Company,  and  that  from  such 
sale  sufficient  was  realized  to  pay  in  fuU  all  costs  and  expenses,, 
and  that  aU  said  costs  and  expenses  were  thereby,  and  are,  fully 
paid.  It  therefore  appears  that  the  proceeds  of  the  sale  of  the  first 
mortgage  bonds  of  the  Connecticut  Western  Bailroad  Company  and 
of  the  shares  of  the  New  York  &  New  England  Bailroad  Company 
were  to  form  the  fund  from  which  these  expenses  were  to  be  paid^ 
and  that  after  these  expenses  were  paid  the  surplus  was  to  be  di- 
vided among  the  holders  of  the  trust  certificates  issued  therefor. 
Now,  the  plaintiffs  in  this  action  have  nowhere  shown  what  part 
of  these  expenses  were  properly  chargeable  against  the  235  shares 
of  the  New  York  &  New  England  stock.  It  certainly  is  not  the 
purport  of  that  decree  that  the  bonds  of  the  Connecticut  Western 
Bailroad  Company  shall  bear  all  of  such  expenses.  But  the  costs 
and  expenses  were  to  be  deducted  out  of  the  proceeds  of  both 
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classes  of  secnrities,  and  the  snrplns  to  be  distributed  pro  rata 
among  the  holders  of  the  certificates  issued  upon  the  surrender  of 
those  particular  securities.  It  is  apparent  that  the  plaintiffs  are 
only  the  holders  of  the  certificates  issued  for  the  235  shares  of  New 
York  &  New  England  stock,  and  that  there  are  other  persons  in- 
terested in  this  litigation,  namely,  the  holders  of  the  certificates 
issued  for  the  bonds  of  the  Connecticut  Western  Railroad  CJompany, 
who  are  necessary  to  a  complete  determination  of  the  amount  which 
the  trust  company,  as  trustee,  is  bound  to  pay.  And,  furthermore, 
there  is  no  allegation  showing  the  amount  of  these  costs  and  ex- 
penses, and  what  amount  was  chargeable  to  the  proceeds  of  the 
bonds  of  the  Connecticut  Western  Railroad  Company,  and  what 
amount  to  the  stock  of  the  New  York  &  New  England  Railroad 
Company.  Without  these  facts  before  the  court  no  judgment  could 
possibly  be  given,  and  without  the  parties  representing  the  cer- 
tificates issued  upon  the  surrender  of  the  bonds  of  the  Connecticut 
Western  Railroad  Company  no  complete  adjudication  can  be  made. 
There  seems  to  be  some  question  whether  the  action  can  be  main- 
tained at  aJl,  and  whether  application  should  not  have  been  made 
at  the  foot  of  the  decree  entered  in  the  action  in  pursuance  of 
which  the  securities  were  sold.  But  this  question  it  is  not  neces- 
sary now  to  determine.  The  interlocutory  judgment  should  be  i^ 
versed,  with  costs,  and  the  demurrer  sustained,  with  leave  to 
amend  upon  payment  of  the  costs  of  the  api>eal  and  in  the  court 
below.    All  concur. 


(70  Hun,  181.) 
FOX  V.  MAYOR,  B1K3.,  OF  CITY  OP  NEW  YORK  et  aL 

(Sapreme  Oourt,  General  Term,  First  Department   June  30,  1893.) 

1.  Cabribbs  of  Pabsbnobbs— Nbgligbbob— Sfacb  bbtwbbn  Cab  Ain>  Station 
Platform. 

In  an  action  for  Injuries  received  by  falling  through  an  open  space^ 
yariously  stated  to  be  from  11%  to  20  Inches,  between  the  station  plat- 
form on  Brooklyn  bridge  and  defendants'  car,  on  which  plaintiff  was  n 
passenger,  it  appeared  that  the  platform  was  bnUt  on  a  carve,  so  that 
necessarily  the  ends  of  the  car  were  further  therefrom  than  the  center^ 
and  that  thousands  of  p&ssengers  had  gotten  on  and  off  the  cars  at  that 
place  during  several  years  preceding  without  any  such  accident  occurring. 
Edd,  that  defendants  wore  not  guilty  of  negligence  on  account  of  the  space 
between  the  car  and  platform. 

8.  Sakb— Instruction. 

Where,  in  such  action,  plaintiff  claims  that  the  platform  was  not  prop- 
erly lighted,  It  is  error  to  refuse  to  charge  that,  if  the  platform  was  lighted 
with  electric  lights  at  the  time,  as  testified  by  defendants'  witnesses,, 
the  verdict  must  be  for  defendants. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Maggie  Fox  against  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York,  and. the  city  of  Brooklyn,  for  personal 
injuries  received  while  alighting  from  a  car  on  which  plaintiff  was 
a  passenger  across  the  Brooklyn  bridge,  and  caused  by  defendants' 
negligence.     From  a  judgment  entered  on  the  verdict  of  a  jury  in 
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favor  of  plaintiff,  and  from  an  order  denying  their  motion  for  a  new 
trial,  defendants  appeal.     Reversed. 

Argued  before  VAJ^  BRUNT,  P.  J.,  and  FOLLETT  and  BAR- 
RETT, JJ. 

T.  Connoly,  for  appellants. 

J.  D,  Bell,  for  respondent.         • 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  dam- 
ages for  injuries  alleged  to  be  sustained  by  the  plaintiff  upon  alight- 
ing from  one  of  the  cars  running  over  the  Brooklyn  bridge.  It  ap- 
pears from  the  evidence  that  the  plaintiff  was  a  passaiger  upon  the 
cars  of  the  bridge  upon  the  24th  of  January,  1890,  having  boarded 
the  cars  about  half  past  6  in  the  afternoon;  and,  as  she  was  about 
to  step  off  the  car  on  its  arrival  and  stoppage  at  Brooklyn,  she  re- 
ceived a  shove,  and  fell  into  the  open  space  between  the  car  and 
platform,  and  was  thereby  injured.  Evidence  tending  to  show 
that  the  platform  was  improperly  lighted  was  givai  upon  the  part 
of  the  plaintiff,  and  it  was  also  claimed  that  the  opening  between 
the  platform  of  the  car  and  the  bridge  was  of  an  improper  and  dan- 
gerous width.  It  was  shown  that  the  bridge  opposite  to  the  plat- 
form of  the  car  where  the  car  stopped  was  on  a  curve,  and  that  nec- 
essarily the  center  of  the  car  was  much  nearer  to  the  platform  than 
the  two  ends.  It  further  appears  that  for  a  considerable  period 
of  time  the  plaintiff  had  been  accustomed  to  cross  the  bridge  daily; 
but  it  was  claimed  by  the  plaintiff  that  upon  previous  occasions 
fihe  had  gotten  off  the  middle  of  the  car  which  was  necessarily 
nearer  the  platform  than  the  end  from  which  she  alighted  at  the 
time  of  the  happening  of  the  accident  in  question.  Evidence  in 
reference  to  the  distance  from  the  ends  of  the  car  to  the  T)latform 
was  conflicting,  and  also  as  to  the  condition  of  the  lights,  the  tes- 
timony upon  the  part  of  the  plaintiff  being  that  the  ends  of  the  car 
were  from  18  to  20  inches  from  the  platform,  and  the  middle  from  4 
to  seven  inches,  whereas  upon  the  part  of  the  defendants  the  evi- 
dence was  to  the  effect  that  the  ends  were  within  llj  inches  of  the 
platform  and  the  center  within  1  inch  thereof.  With  respect  to  the 
lighting,  also,  the  evidence  of  the  plaintiff  was  that  it  was  dark, 
80  that  you  could  not  see  on  getting  off  the  cars,  and  upon  the  part 
of  the  defendants  that  the  platform  was  brilliantly  illuminated  by 
electric  lights.  The  defendants  showed  that  a  large  number  of 
persons  had  both  boarded  and  alighted  from  the  cars,  and  that, 
under  the  conditions  existing  at  the  time  of  the  happening  of  the 
accident,  no  one  had  ever  been  injured  from  a  similar  cause.  The 
court  thereupon  submitted  the  question  of  the  liability  of  the  de- 
fendants to  the  jury,  who  found  a  verdict  in  favor  of  the  plaintiff, 
and  denied  a  motion  for  a  new  trial,  and  from  the  order  and  judg- 
ment thereupon  entered  this  appeal  is  taken. 

It  has  not  been  considered  necessary  in  the  foregoing  statement 
of  facts  to  enter  into  an  examination  of  the  details  of  the  testi- 
mony, but  simply  to  present  the  salient  features  which  bring  up 
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fhe  qaestkm  which  it  is  considered  necessary  to  review,  which  is 
whether  there  was  any  evidence  upon  which  negligence  could  be  pred- 
icated against  the  defendants  because  of  the  distance  between  the 
cars  and  the  platform  upon  which  the  passengers  alighted.  This 
question  has  been  considered  upon  various  occasions  by  the  courts^ 
and  the  rule  which  has  been  adduced  therefrom  is  that  a  machine 
or  structure  not  obviously  dangerous,  which  has  been  in  daily  use 
for  years,  and  has  uniformly  proved  adequate,  safe,  and  conven- 
ient, may  be  continued  in  use  without  the  imputation  of  negligence* 
Applying  this  rule  to  the  case  at  bar,  it  would  seem  that,  in  view 
of  the  large  number  of  persons  passing  over  the  Brooklyn  bridge 
upon  the  cars  running  thereon,  who  had  alighted  from  those  cars 
without  accident,  the  mere  existence  of  an  opening  of  the  width 
described  by  the  witnesses  was  not  of  itself  negligence.  That  some 
opening  had  to  exist  is  manifest,  because  the  car  and  the  platform 
could  not  possibly  make  a  perfectly  dose  connection.  The  force  of 
this  rule  was  sought  to  be  overcome  by  showing  that  upon  the  ele- 
vated railways  in  this  city  certain  means  had  been  resorted  to  by 
which  this  space  was  bridged  under  certain  circumstances.  But 
there  was  no  evidence  that  any  such  appliance  was  in  general  use; 
and,  there  being  nothing  to  call  the  attention  of  the  defendants  to  the 
fact  that  the  structure  as  it  stood  was  insecure  or  unsafe,  there 
was  no  duty  calling  upon  the  defendants  to  adopt  this  peculiar  de- 
vice, which,  so  far  as  appears,  is  only  used  by  one  corporation.  The 
principles  laid  down  in  the  case  of  Ryan  v.  Railway  CJo.,  121  N.  Y. 
126,  23  N.  E.  Rep.  1131,  se«n  precisely  to  cover  the  questions  in- 
volved in  the  case  at  bar.  In  that  case  the  ground  upon  which 
a  recovery  was  claimed  was  that  the  defendant  had  left  an  improper 
and  dangerous  opening  in  the  pathway  of  its  passengers  without 
any  necessity  therefor;  the  court  stating  that  the  question  present- 
ed was  whether  the  opening  into  which  the  plaintiff  stepped  was  or 
was  not  wider  than  necessary,  so  much  so  as  to  produce  danger  to 
the  passengers.  After  alluding  to  the  peculiar  conditions  attend- 
ing &e  case  then  under  discussion,  the  court  said: 

'^Thousands  upon  thousands,  often  lu  a  hurr}%  and  thi'onging  in  crowds,  have 
stopped  ot^*  tMd  opening,  without  harm  or  danger." 

And  the  court  asked  the  question: 

-flow  is  It  possible  to  say  that  an  opening  thus  tested  by  years  of  use 
was  negligent  in  its  origin  or  maintenance?  Indeed,  the  plaintiff  adds  to  the 
force  of  this  fact  She  had  taken  the  cars  at  that  point  a  hundred  times  or 
more,  and  gives  unconscious  testimony  to  its  safety  by  seeldng  to  show  that 
on  tills  one  occasion  a  change  had  occurred,  and  the  opening  was  wider  than 
usual.  Her  whole  case  depends  upon  that  allegation,  and  its  burden  rested 
upon  her.  She  meets  it  by  a  guess.  In  her  testimony  she  estimated  by  the 
eye  that  the  width  of  the  opening  was  14  to  15  inches.  She  did  not  notice 
the  opening  at  aU  until  just  as  she  was  lifted  out  of  it;  and  was  looking 
straight  at  the  car,  and  not  at  the  opening,  when  she  stepped  in.  This  was 
contrary  to  her  habit,  and  without  any  apparent  rea«ion.  No  one  else  stepped 
Into  the  opening.  The  oth(T  passengers  seem  to  have  found  no  difficulty 
and  encountered  no  risk.  She  alone,  paying  no  attention  to  her  steps,  went 
blindly  into  the  opening.  If  she  had  exercised  even  ordinary  care,  there  is 
DO  reason  to  suppose  that  her  safety  would  have  been  endangered.'* 
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It  is  sought  by  the  evidence  in  the  case  at  bar  to  vary  it  from 
that  of  the  case  cited,  by  the  claim  that  the  plaintiff  was  jostled 
as  she  was  leaving  the  car,  and  thus  fell  into  the  opening;  but  this 
in  no  way  makes  the  act  of  the  defendants  negligence  in  maintain- 
ing the  cars  and  platform  in  the  condition  wMch  for  a  large  num- 
ber of  years  had  been  found  to  be  a  sufficient  provision  for  the 
safety  of  passengers.  Thousands  had  passed  over  this  opening 
without  the  slightest  inconvenience;  and  as  every  passenger,  upon 
alighting  from  the  car,  is  bound  to  know  that  some  space  must  exist 
between  the  platform  and  the  car,  it  is  their  duty  to  take  some  pre- 
cautions in  order  that  they  may  not  step  therein.  It  would  seem, 
therefore,  that  the  construction  of  the  platform  and  cars  formed 
no  ground  for  a  recovery,  and  the  only  evidence  upon  which  a  recov- 
ery could  be  had  was  that  the  platform  was  not  properly  lighted, 
bringing  the  case  within  that  of  Boyce  v.  Railway  Co.,  118  N.  Y. 
314,  23  K.  E.  Kep.  304.  The  defendants  requested  the  court  to 
charge  that,  if  the  jury  believed  that  the  platform  was  lighted  on 
the  night  of  the  accident  with  electric  lights,  testified  to  by  defend- 
ants' witnesses,  the  verdict  must  be  for  the  defendants.  The  de- 
fendants also  requested  the  court  to  charge  that  there  was  no  evi- 
dence that  the  space  between  the  platform  of  the  car  and  the  sta- 
tion was  unnecessarily  wide,  and  that  the  only  question  which  the 
jury  might  consider  was  whether  it  was  properly  lighted.  It  was 
error  for  the  court  to  refuse  these  two  requests,  as  it  enabled  the 
jury  to  sx)eculate  upon  the  duties  of  the  defendants  in  regard  to 
the  running  of  their  cars,  and  the  construction  of  their  platforms, 
which  question  should  not  have  been  left  to  it.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  event     All  concur. 


FOSITSR  V.  MAYKR. 

fgupreine  Court,  General  Term,  First  Department.    Jtrae  30,  1893.) 

Action  to  Cancel  Mortgaob— Tender  op  Debt— Payment  into  Court. 

Where  the  owner  ol  mortgaged  property  tenders  the  amount  due  to  the 
holder  of  the  mortgage,  who  refuses  to  a^ept  the  amount  tendered,  an 
action  to  cancel  the  mortgage,  at  the  instance  of  the  property  owner, 
cannot  be  )naintalned,  unless,  at  the  commencement  of  the  action,  he 
pays  the  amount  of  his  tender  into  coui't. 

ACCKPTANCE  OF  TENDER— WhAT  CONSTITUTES— CANCELLATION  OP  MORTOAGB. 

Tlie  owner  of  mortgaged  property  tendered  the  amount  due  on  the  mort- 
gages, which  was  rejected.  He  th^i  sued  to  cancel  the  mortgages,  but 
did  not  bring  the  amount  of  the  tender  into  court  Subsequently,  the 
amount  was  brought  in,  by  order  of  court,  and  defendant  thereupon  in- 
sisted on  talcing  the  same,  and  was  nUowod  to  do  so  by  the  court  EeUl 
that,  by  such  action,  defendant  accepted  the  tender,  and  thereby  waived 
the  objection  that  the  money  was  not  paid  into  court  at  the  commence- 
ment of  the  action. 

Appeal  from  special  term,  New  York  county. 

Digitized  by  VjOOQIC 


Sup.  Ct.]  rOBTBB  V.  MAYBE.  47 

Action  by  James  P.  Foster  against  Morris  Mayer  to  cancel  two 
mortgages.  From  a  judgment  dismissing  tke  complaint  after 
trial  at  special  term,  plaintiff  appeals.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PABKEB^ 
JJ. 

£.  Bchenck,  for  appellant 

Wolf,  Kohn  &  UUman,  (Sol  Eohn,  of  counsel,)  for  respondent 

VAN  BRUNT,  P.  J.  This  action,  undoubtedly,  was  brougiit 
ui)on  an  erroneous  theory;  it  being  supposed  that  under  the  rules 
laid  down  in  Kortright  v.  Cady,  21  N.  Y.  343,  and  subsequent  cases 
in  the  same  line,  where  a  tender  had  been  made  of  the  amount  due 
upon  a  bond  and  mortgage,  which  tender  had  not  been  accepted, — 
the  lien  of  the  mortgage  being  lost, — ^the  mortgagor  had  a  right  to 
come  into  a  court  of  equity,  and  have  the  lien  discharged  of  record. 
This  position  upon  the  part  of  the  plaintiff,  unless,  at  the  time  of 
commencing  the  action,  he  brought  the  money  into  court,  was  en- 
tirely untenable,  as  a  court  of  equity  will  not,  by  its  decree, 
grant  equitable  relief,  unless  the  plaintiff  does  equity.  But  it 
appears  that  subsequently,  in  order  to  obtain  equitable  relief  in  this 
action,  the  plaintiff  brought  the  money  into  court,  being  the  amount 
of  principal  and  interest  upon  the  bond  and  mortgage,  and  the 
defendant  insisted  upon  taking  it,  and,  under  the  decision  of  this 
general  term,  was  permitted  to  receive  it  20  N.  Y.  Supp.  487. 
By  such  action  the  defendant  accepted  the  tender,  and  conse- 
quently the  plaintiff  was  entitled  to  have  the  bond  and  mortgage 
canceled.  If  the  defendant  had  desired  to  insist  upon  the  invalidity 
of  the  tender,  and  that  the  money  was  not  brought  into  court  in 
time,  and  that,  therefore,  he  should  be  permitted  to  go  on  with  liie 
foreclosure  of  the  mortgage,  he  certainly  should  not  have  insisted 
upon  the  receipt  of  the  money  deposited  in  this  action  pursuant 
to  the  order  of  the  court  As  has  already  been  stated,  the  accept- 
ance of  such  money  after  it  had  been  paid  into  court  was  an  ac^ 
ceptance  of  the  tender,  and  then  the  only  question  which  remained 
was  upon  what  terms  the  plaintiff  was  entitled  to  the  relief  of 
having  the  bond  and  mortgage  canceled.  If  any  other  rule  ob- 
tained the  result  of  these  proceedings  would  be  that  the  defendant 
would  have  the  money  represented  by  the  bond  and  mortgage  in 
his  pockot,  and  still  hold  the  lien  represented  by  the  mortgage 
against  the  property  of  the  plaintiff,  which  is  certainly  not  equitable 
or  proper.  The  court,  therefore,  erred  in  dismissing  the  complaint, 
although  at  the  time  of  the  commencement  of  the  action  the  plain- 
tiff, probably,  was  not  entitled  to  any  relief.  The  subsequent  pro- 
ceedings, however,  acquiesced  in  by  the  defendant,  gave  him  the 
right  to  have  this  bond  and  niorterage  canceled  upon  terms  to  be 
fixed.  We  think,  therefore,  that  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant,  to  abide  the  final 
event     All  concur. 
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(70  nan,  334.) 
XIQUES  V.  BRADSTREET  CO. 

(Supreme  Court,  Gen(iral  Term,  First  Department    June  30,  18G3.) 

1.  Mercantilb  Agencies— False  Reports— Negligence— Liability. 

Plaintiff  and  defendant  entered  into  a  contract  whereby  defendant 
agreed  to  furnish  plaintiff  the  business  standing  of  a  certain  number  of 
men  for  one  year.  l*he  contract  provided  that  defendant  should  not 
be  liable  for  any  loss  caused  by  the  neglect  or  other  act  of  any  officer 
or  agent  of  the  company  in  procuring  and  communicating  the  information. 
Plaintiff  inquired  as  to  one  B.,  "grocer,  63  Grand  River  Ave.,  Detroit^ 
Midi/'  Defendant  reported  as  to  one  B.,  *'grocer  and  saloon,  573  Russell^ 
cor.  Ohio,  Detroit,  Mich."  The  report  contained  a  provision  that  the 
correctness  of  the  same  was  not  guarantied.  Plaintiff,  without  further 
inquiry,  filled  an  order  for  goods  to  63  Grand  River  avenue.  The  goods 
were  never  paid  for,  and  plaintiff  sued  defendant  for  their  value,  alleging 
that  defendant  did  not  make  proper  Inquiries  of  its  correspondents  at 
Detroit;  but  no  evidence  was  introduced  in  support  of  such  allegation. 
Held,  that  the  evidence  did  not  show  defendant  guilty  of  such  gross  neg- 
ligence as  would  render  lilm  liable  for  the  goods. 

2.  Same— CoNTRiBUTORT  Negligence. 

Plaintiff  was  guilty  of  contributory  negligence  in  shipping  his  goods  to 
63  Grand  River  avenue  without  further  inquiry. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  John  F.  J.  Xiques  against  the  Bradstreet  Oompftny. 
From  a  judgment  dismissing  the  complaint,  entered  on  a  verdict 
directed  for  defendant,  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  on  the  minutes,  plaintiff  appeals.    Afftrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAKKEB^ 
JJ. 

Benjamin  G.  Hitchings,  for  appellant 
John  H.  Bird,  for  respondent. 

FOLLETT,  J.  This  action  was  brought  to  recover  damages  oc- 
casioned by  the  alleged  negligent  performance  of  a  contract  entered 
into  between  the  parties.  Since  1884  the  plaintiff  has  been  a 
manufacturer  and  dealer  in  cigars  in  the  city  of  New  YoiHk.  In 
1876  the  defendant  was  incorporated  under  the  laws  of  the  state 
of  Ck)nnecticut  for  the  purpose  of  conducting  a  mercantile  agency 
and  collecting  and  disseminating  information  in  respect  to  the 
standing  and  condition  of  persons  engaged  in  business  within  the 
United  States  and  dominion  of  Gana£u  In  the  course  of  its  busi- 
ness, the  defendant  for  many  years  has  published  printed  volumes 
containing  the  names  of  persons,  firms,  and  corporations  engaged  in 
business,  the  kind  of  business  in  which  engaged,  and  their  place  of 
business,  and  also  showing  their  supposed  financial  standhig  and 
business  reputation.  The  defendant,  in  the  course  of  its  business, 
delivers  a  copy  of  this  book  to  every  one  of  its  subscribers.  On  the 
12th  of  January,  1885,  the  litigants  entered  into  a  written  contract^ 
of  which  the  following  is  a  copy: 

"(129)    Original.    For  the  Bradstreet  Company. 

"The  undersigned  hereby  employs  tJie  Bradstreet  Company,  from  January 
12th.  1885,  to  January  12tli,  188G,  to  procure,  to  the  best  of  its  ability.  in- 
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fonnatlon  concerning  the  re8iK>nsibiHty  and  character  of  mercantile  persons 
Inquired  for  within  the  states  represented  In  the  yoliimes  loaned,  said  in* 
qoixies  not  to  exceed  50,  except  as  hereinafter  agreed.    And  in  considerationi 

of  snch  service,  including  the  loan  of  the  January,  1885,  ,  18S-,  July, 

1885,  and ,  188-,  Yoluroes  of  its  XJ.  S.  and  Canada  Reports,  the  under- 

sijmed  hereljy  agrees  to  pay  the  Bradstreet  Company  one  hundred  dollars. 
Pay  $50  now  and  $60  1st  July,  '85,  at  the  commencement  of  the  said  sub- 
scription term;  and  for  each  inquiry  exceeding  the  50  before  mentioned^ 
thirty-three  and  one-third  cents,  on  demand.  And  it  ia  further  expressly  agreed 
by  the  undersigned  that  all  information,  whether  printed,  writt^i,  or  verbaU 
fumislied  by  the  Bradstreet  Company  to  the  undersigned,  shall  be  held  In 
strict  confidence,  and  shall  never  be  revealed  to  the  persons  reported;  ^  that 
the  undersigned  will  neither  ask  for  information  for  the  use  of  other  parties,, 
nor  permit  it  to  be  done;  that  the  said  company  shall  not  be  liable  for  any 
loss  or  injury  caused  by  the  neglect  or  other  act  of  any  officer  or  agent  of 
the  company  in  procuring,  collecting,  and  communicating  said  information; 
that  the  said  company  does  not  guaranty  the  correctness  of  the  aforesaid  in- 
formation; and  that  the  said  volumes  to  be  loaned,  as  aforesaid,  shall  be  re- 
turned to  the  company,  without  notice  from  it,  upon  the  receipt  by  the  under- 
signed  of  any  subsequent  edition  of  its  books,  or  at  the  ^cpiration  of  the 
subscription  term;  it  being  understood  and  agreed  that  the  company  reserves 
the  right  to  reject,  or,  upon  the  return  of  a  pro  rata  sum  of  the  amount  paid, 
to  cancel,  this  subscription,  and  recall  the  volumes.  The  conditions  of  thl» 
subscription,  as  set  forth  al)ove,  embody  and  merge  all  the  agreements  and 
understandings  heretofore  made  or  had  with  said  company,  or  its  agent  or 
agents  acting  in  its  behalf,  either  verbal  or  written. 

"J.  P.  J.  XiQuea. 
'^Street  address:  876  Canal  St. 

"Dated  at  Jany.  12th.  New  York,  188-.    P.  O.  Box . 

"Enter  here  place  at  and  date  when  signed." 

The  volume  delivered  to  the  plaintiff  contains  the  following: 
"Herman  Brinker,  Grocer,  Detroit,  Michigan    W.  D." 

The  letters  'W.  D.^  indicate  that  Brinker  was  estimated  to  be 
worth  two  or  three  thousand  dollars,  and  that  his  credit  was  fair. 
A  copy  of  the  above  contract  wa&  inclosed  to  the  defendant  in  a 
letter,  of  which  the  following  is  a  copy: 

"Executive  Offices,  New  York,  Dec.  31,  1886.  Established  1849.  Charles  P. 
Clark,  Pres.  Edward  F.  Randolph,  Treas.  Capital  &  Surplus  exceed 
$1,500,000.  The  Bradstreet  Company.  Executive  Offices,  279,  281,  283 
Broadway. 

"New  York,  Dec.  31,  1888. 
"Mr,  J.  F.  J.  Xiques,  New  York,  N.  Y.:  We  are  to-day  in  receipt  of  your 
■abscription,  and,  having  entered  its  details  on  our  ledger,  beg  to  hand  you 
herewith  a  verbatim  copy  of  same,  that  there  may  be  no  misunderstanding 
on  your  part  as  to  its  terms  and  conditions.  We  shall  spare  no  efforts  to 
furnish  you  information  promptly  in  reply  to  your  inquiries,  and  shall,  in 
retom,  require  at  your  hands  a  full  recognition  of  our  rights  as  set  forth 
in  the  contract 

•TTours,  very  truly,  Charles  F.  Clark,  President" 

In  September,  1885,  the  plaintiff  received  two  letters,  of  which 
the  following  are  copies: 

'•Office  of  Herman  Brinker,  263  Grand  River  Ave. 

•^Detroit,  Michigan,  Sept  19th,  1885. 
"Mr.  Jose  F.  J.  Xiques,  New  York—Dear  Sir:    Please  send  me  by  express 
samples  of  your  manufacture  ranging  in  prices  from  $25  to  $35,  and  from  $45 
v.24N.Y.s.no.l — 4 
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Indorsed  on  back: 

"New  Tork, ,  18-. 

••To :   The  correctness  of  this  report  is  not  guarantied,  but,  havlnj^ 

been  obtained  by  us  in  good  f aitli,  from  authorities  deemed  reliable,  it  is  trans- 
mitted to  you  in  strict  confidence,  for  your  exclusive  use  and  benefit,  and 
in  accordance  with  the  terms  of  the  contract  existing  between  us. 

^'Respectfully,  The  Bradstreet  Ck>mpan7." 

On  the  18th  of  December,  the  plaintiff  inquired  of  the  defendant: 
"Have  you  any  further  reports  of  Herman  Brinker,  63  Grand  River 
Avenue,  Detroit,  Michigan?"  To  this  inquiry  the  defendant  made 
the  following  reply: 

"7. 

"Brinker,  H.    dgara.    lOchigan,  Detroit    163  Grand  River  Ave. 

"Upon  a  dose  investigation  of  this  case  it  is  found  that  such  a  party,  who- 
is  described  as  a  Ught-complexioned  man,  aged  about  35  or  seven  years,  rented 
a  smaU  space  in  front  room  at  above  location  during  the  latter  part  of  Sept 
last  of  Geo.  R.  McDonald,  who  occupies  the  place  as  a  plumbing  shop  and 
dwellijig,  at  a  rental  of  $2  per  month.  He  paid  his  rent  as  agreed  upon,  but 
said  very  Uttle  about  himself,  except  that  he  admitted  that  he  was  a  married 
man,  and  claimed  to  be  making  |10  or  more  a  day.  No  information  was,  how- 
ever, volunteered  as  to  his  previous  abiding  place  or  businesa  Was  in  and  out 
every  day  or  so,  looking  for  mall  or  other  matter,  and  replenishing  his  satchel 
from  the  occasional  packages  of  goods  which  came  to  the  store  for  him,  the 
last  one  of  which  he  emptied  about  six  weeks  ago,  since  which  time  nothing 
has  been  seen  or  heard  of  him.  He  left  no  directions  as  to  his  maU  matter 
either  with  McD.  or  with  P.  O.  authorities.  The  Cartage  Co.  who  deUvered 
the  goods  looked  for  him  first  at  No.  63  Grand  River,  the  mdse.  having  been 
biUed  out  to  that  number,  but,  not  finding  him,  were  referred  to  the  one 
above.  The  different  packages  were  receipted  for  and  charges  paid  by  Mrs. 
McDonald  at  B.'s  request,  he  having  exhibited  bills  of  lading  to  the  C^tage 
Co.,  who  eventually  got  his  acknowledgment  on  aU  of  the  receipts  except  the 
last  one,  in  which  instance  tkey  deemed  to  have  neglected  the  matter.  The 
last  delivered  to  the  above  address  was  one  case  of  cigars  via.  Blue  line, 
way  biU  3351,  Canada  Southern  Line.  Car  No.  15,099.  Left  N.  Y.  Oct  16th, 
arrived  here  Oct  20th,  and  was  delivered  same  day.  A  comparison  of  signa- 
ture on  copy  of  letter  hiclosed  with  that  of  Herman  Brinker,  573  Russel  St, 
shows  no  similarity.  Over  200  of  these  were  carefuUy  examined  at  his  bank, 
where  a  savings  account  has  been  kept  ever  since  1876.  Aside  from  this,  he 
is  not  a  man  who  would  become  a  party  to  any  such  transaction  as  above 
named. 

•*Dec.  24,  1885. 

"60,  12-24-1885.   27-8.    Pass.'* 

Indorsed: 

"N.  Y.  Dec  28,  1885. 

"To  J.  F.  J.  Xlques:  The  correctness  of  this  report  is  not  guarantied,  but, 
having  been  obtained  by  us  In  good  faith,  from  authorities  deemed  reliable. 
It  is  transmitted  to  you  in  strict  confidence,  for  your  exclusive  use  and  bene- 
fit and  in  accordance  with  the  terms  of  the  contract  existing  between  us. 

"Respectfully,  The  Bradstreet  Company." 

This  action  was  brought  to  recover  the  value  of  the  samples  first 
shipped,  and  of  the  cigars  shipped  pursuant  to  the  order  of  Octobar 
5,  1885.  On  the  trial  the  plaintiff  failed  to  show  that  it  made  any 
inquiry  of  the  defendant  before  the  shipment  of  the  samples,  and 
he  abandoned  all  claim  to  recover  on  account  of  them.  The  grava- 
men of  the  complaint  is  that  "the  defendant,  without  any  investi- 
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gallon  or  inquiry,  and  without  having  any  knowledge  or  infonna- 
tion  concerning  any  man  of  the  name  inquired  after,  carelessly  and 
negligently  reported  that  Herman  Brinker  of  Russell  street  was 
worthy  of  credit"  It  is  to  be  observed  that  by  the  terms  of  the 
contract  entered  into  between  the  litigants  it  was  expressly  stipu- 
lated "that  said  company  shall  not  be  liable  for  any  loss  or  injury 
caused  by  the  neglect  or  other  act  of  any  officer  or  agent  of  the 
<:ompany  in  procuring,  collecting,  and  communicating  said  informa- 
tion." Under  this  stipulation  the  defendant  cannot  be  held  liable 
for  the  consequences  of  misinformation,  unless  it  is  so  grossly  neg- 
ligent in  acquiring  or  communicating  it  that  its  conduct  in  effect 
amounts  to  a  fraud. 

The  first  question  presented  for  consideration  is,  j^ras  the  evi- 
dence sufficient  to  raise  an  issue  of  fact  for  the  jury  as  to  whether 
the  defendant  was  grossly  negligent  in  answering  the  plaintiff's 
Inquiry?  The  plaintiff,  by  his  letter  of  October  7th  asked  for  a 
report  in  respect  to  Herman  Brinker,  grocer,  63  Grand  River  ave- 
nue, Detroit  The  defendant's  reply  of  October  12th  related  to  Her- 
man Brinker,  grocer  and  saloon,  573  RusseU,  comer  Ohio,  Detroit, 
Michigan.  The  letters  written  to  the  plaintiff  by  Bcinker  do  not 
purport  to  come  from  a  person  engaged  in  business  as  a  grocer, 
nor,  indeed,  do  they  show  that  the  writer  was  engaged  in  ajiy  busi- 
ness other  than  as  a  dealer  in  cigars.  The  communication  of  the 
defendant  did  not  purport  to  relate  to  Herman  Brinker  of  63  Grand 
River  avenue,  but  distinctly  referred  to  Herman  Brinker,  a  grocer, 
engaged  in  business  at  573  Russell  street  The  plaintiff  offered 
no  evidence  tending  to  show  that  the  defendant  did  not  make  prop- 
er inquiries  of  its  correspondents  at  Detroit,  and  the  allegation  in 
the  complaint  that  it  did  not  was  entirely  unsupported  by  the  evi- 
dence. It  is  very  plain  upon  the  face  of  the  defendant's  communi- 
cations that  it  did  not  assume  to  give  any  information  in  regard 
to  the  financial  standing  of  Herman  Brinker  of  63  Grand  River 
avenue;  and,  the  plaintiff  having  failed  to  show  that  the  defend- 
ant did  not  make  inquiries,  we  are  unable  to  see  how  it  can  be  suc- 
cessfully maintained  that  he  established  that  the  defendant  was 
negligent  either  in  the  inquiry  which  it  made  or  in  communicating 
the  information.  The  nature  of  the  business  in  which  the  defend- 
ant is  engaged  is  such  that  reliable  information  as  to  the  wealth 
and  integrity  of  persons  engaged  in  business  cannot  be  guarantied. 
Dealers  are  often  honestly  mistaken  as  to  their  own  financial  situa- 
tions, and  the  means  of  others  for  learning  their  exact  condition 
are  limited,  and  often  uncertain.  If  the  truth  could  in  aU  cases 
be  learned  and  reported,  those  giving  credit  would  seldom,  if  ever, 
sustain  a  loss.  All  that  can  be  demanded  of  such  a  corporation  is 
that  it  shall  make  due  and  diligent  inquiries,  and  furnish  the  re- 
sults to  its  customers.  It  seems  to  us  that  the  evidence  in  this  case 
flhows  that  the  defendant  made  such  inquiry  in  respect  to  the  busi- 
ness standing  of  the  person  inquired  after,  and,  failing  to  find  the 
person  described  engaged  in  business  at  the  place  designated  by 
the  plaintiff's  letter,  made  a  report  about  anotiier  person,  engaged 
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in  a  similar  business  at  another  place  in  the  same  city.  The  de- 
fendant did  not  guaranty  that  the  person  reported  was  the  person 
inquired  after,  which  appears  upon  the  face  of  the  communications 
which  it  sent  to  the  plaintiff. 

Did  the  plaintiff,  by  his  negligence,  contribute  to  the  loss  of  his 
goods?  After  having  received  the  def aidant's  communication, 
which  related  solely  to  a  person  doing  business  at  Ko.  673  Bussell 
street,  without  making  further  inquiries,  he  shipped  his  goods  to 
a  person  of  the  same  name,  purporting  to  be  engaged  in  business 
at  No.  63  Grand  River  avenue.  The  evidence  shows  that  a  man 
by  the  name  of  Herman  Brinker  was  at  the  time  engaged  in  busi- 
ness at  No.  573  Russell  street;  that  he  was  in  good  credit,  worth 
from  three  to  Hve  thousand  dollars,  and  that  the  information  fur- 
nished in  respect  to  this  person  was  correct  Whatever  of  negli- 
gence there  was  in  the  case  was  the  plaintiffs  in  shipping  goods  to 
a  person  at  a  street  and  number  about  whom  no  information  had 
been  given  by  the  defendant  The  plaintiff  having  received  re- 
liable information  in  respect  to  the  standing  of  Herman  Brinker  of 
Russell  street,  negligently  shipped  his  goods  to  a  Herman  Brinker 
of  163  Grand  River  avenue,  at  which  place  no  person  by  that  name 
was  engaged  in  business.  They  were  delivered  by  the  carrier  to 
some  person  who  called  himself  Herman  Brinker,  at  No.  163  Grand 
River  avenue.  This  negligence  was  the  cause  of  the  plaintiff's  loss. 
We  think  that  the  trial  court  correctiy  ruled  that  there  was  no 
question  of  fact  for  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.  I  concur.  There  was  no  attempt  to  fur- 
nish any  information  as  to  a  man  located  on  Grand  River  avenue. 
It  was  a  man  doing  business  at  573  Russell  street,  comer  Ohio,  that 
was  reported  upon,  and  no  goods  were  sent  to  him. 

PARKER.  J.,  concurs. 

(70  Hun.  131.) 
GRAFTON  V.  BRIGHAM  et  aL 

(Supreme  Ck>iui;  GencRil  Term,  First  Departm^it    Jime  30,  1893.) 

1.  Gbnbral  Affeabancb— Waiver  of  Defects  m  Service  of  Precept. 

In  summary  proceeding  before  a  Justice  to  dispossess  tenants  for  non- 
payment of  rent,  an  irregularity  in  the  service  of  process  is  cured  by 
defendants'  general  appearance  on  the  return  day. 

2,  Res  Judicata— Summary  Procebdinos— Liabilitv  of  Tenant  for  Rent. 

A  judgment  in  a  summary  proceeding  by  a  landlord,  dispossessing  ten- 
ants for  nonpayment  of  rent,  is  conclusive  of  their  liability  for  rent  in 
a  subsequent  action  against  them  to  collect  it 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Elizabeth  Grafton  against  William  T.  Brigham  and 
others  for  rent  From  a  judgment  entered  on  a  verdict  directed  in 
favor  of  defendants,  plaintiff  appeals.     Keversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  BAR 
RETT,  JJ. 
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Byrain  L.  Winters,  (James  A«  O'Gorman,  of  counsel,)  for  appellant. 
Heniy  L.  Spragne,  for  respondents. 

BAEBETT,  J.  This  action  was  for  rent,  against  the  assignees 
of  the  original  tenant  The  complaint  sets  out  the  lease,  and  the 
assignment  thereof  to  the  defendants  '^subject  to  the  covenantB 
therein  contained.''    It  is  then  averred  as  follows: 

'lliat  thereupon  and  thereunder  the  defendants  entered  Into  occupation 
and  poRsesslon  of  the  preaUses  imder  the  terms  and  condltious  of  said  agree- 
ment, and  did  attorn  to  pay  rent,  under  and  as  provided  by  said  agreement,. 
for  the  premises  aforesaid,  to  this  plidntiflP,  us  their  landlord." 

The  defendants  admitted  the  facts  thus  averred,  and  their  sole 
defense  was  that  before  the  rent  here  claimed  became  due  they, 
in  their  turn,  assigned  the  lease  to  one  Ghapin,  and  vacated  the  prem- 
ises; Ohapin  thereupon  entering  into  possession,  and  attorning 
to  the  plaintiff.  Upon  the  trial  the  defendants  gave  evidence  tend- 
iafc  to  establish  the  facts  thus  affirmatively  pleaded,  and  the  plain- 
tiff, in  rebuttal,  put  in  evidence  the  judgment  of  a  district  court, 
disi)ossessing  these  defendants  for  the  nonpayment  of  the  rent, 
for  the  recovery  of  which  the  present  action  was  brought.  The 
defendants  objected  to  this  judgment,  claiming — ^First,  that  it 
was  void  for  want  of  jurisdiction;  and,  second,  that  it  was  not  res 
adjudicata  as  to  the  relation  of  landlord  and  tenant,  or  as  to  their 
liability  as  assignees. 

The  first  objection  was  based  upon  an  irregularity  in  the  service 
of  the  precept  in  the  .summary  proceeding.  It  must  be  conceded 
that  the  precept  was  not  served  according  to  law,  but  the  irregu- 
larity in  that  respect  was  cured.  The  record  shows  that  the  ten- 
ants appeared  generally  upon  the  return  day,  and  that  the  justice 
thereupon  wrote  upon  the  back  of  the  precept:  "Answer  to  be  filed 
by  11  A«  M.  If  not  filed,  judgment  to  be  signed.  If  filed,  to  be 
adjourned  to  13th."  The  city  marshal,  who  had  charge  of  the  pro- 
ceedings, also  testified  that  there  was  an  attorney  who  appeared 
for  the  tenants.  There  was  thus  a  waiver  of  any  defect  in  the 
service  of  process,  and  jurisdiction  to  proceed  was  conferred  upon 
the  justice.  A  magistrate,  in  these  proceedings,  can  acquire  juris- 
diction of  the  person  by  consent,  though  not,  of  course,  of  the  sub- 
ject-matter. McCarthy  v.  Noble,  5  N.  Y.  Leg.  Obs.  380;  Campbell 
V.  Mallory,  22  How.  Pr.  189.  And  see  Sims  v.  Humphrey,  4  Denio^ 
185;  Nemetty  v.  Naylor,  100  N.  Y.  569,  3  N.  E.  Rep.  497.  No  at- 
tempt was  here  made  to  dispute  this  appearance,  or  to  show  that 
tt  was  unauthorized.  The  judgment  was  therefore  jurisdictionally 
valid. 

The  other  point  is  equally  untenable.  It  was  distinctly  held 
in  Brown  v.  Mayor,  etc.,  66  N.  Y.  385,  that  a  judgment  taken  hj 
default  in  these  summary  proceedings,  until  reversed,  set  aside^ 
or  vacated,  is  conclusive  (in  an  action  by  the  landlord  against  the 
tenant  to  recover  the  rent)  of  the  facts  alleged  in  the  affidavit^ 
and  which  are  required  by  the  statute  to  be  alleged  as  the  basis 
of  the  proceedings.     In  the  proceedings  under  consideration  the 
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essential  facts  alleged  in  the  landlord's  i)etition  and  affidavit  were 
the  original  lease,  the  assignment  thereof  to  the  defendants,  their 
entry  and  attornment  thereunder,  the  amount  of  rent  due,  and  the 
holding  over  without  permission  after  default  As  to  all  these 
facts,  except  the  amount  of  rent  due,  the  judgment  was  conclusive. 
Even  as  to  the  amount  due,  Brown  v.  Mayor,  etc.,  would  seem  to 
be  in  point.  It  was  held,  however,  in  Jarvis  v.  Driggs,  69  N.  Y. 
147,  that  this  particular  question  was  not  decided  in  Brown  v. 
Mayor,  etc,  and  that  the  tenant  was  not  concluded  by  the  landlord's 
affidavit  as  to  the  amount  of  rent.  It  is  said  in  the  latter  case  that 
the  amount  of  rent  is  nonessential,  as  the  landlord  is  entitled  to  a 
warrant  if  any  rent  whatever  is  due,  and  the  tenant  holds  over 
without  permission  after  demand.  The  reason  of  the  distinction 
is  not  apparent,  as  the  landlord  must  fail  unless  he  establishes  a 
demand  for  the  amount  due  as  averred.  This  is  as  essential  to  ob- 
tain judgment  of  dispossession  as  the  existence  of  the  tenancy, 
or  other  jurisdictional  facts.  Be  that  as  It  may,  however,  the 
judgment  is  clearly  binding  upon  the  question  of  the  defendants' 
liability  as  assignees  in  possession;  in  other  words,  upon  every  fact 
alleged  in  the  landlord's  affidavit,  except  as  to  the  amount  of  rent. 
The  general  doctrine  enunciated  in  Brown  v.  Mayor,  etc.,  is  not 
questioned  in  Jarvis  v.  Driggs,  and  it  has  since  been  reaffirmed 
in  many  cases.  Leavitt  v.  Wolcott,  95  N.  Y.  212;  Blair  v.  Bartlett, 
75  N.  Y.  153;  .Nemetty  v.  Naylor,  100  N.  Y.  570,  3  N.  E.  Rep.  497. 
The  judgment  under  consideration  certainly  depended  upon  the 
original  lease,  the  assignment  thereof  to  the  defendants,  and  the 
fact  that  they  held  over,  and  continued  in  possession  of  the  demised 
premises,  without  the  permission  of  the  landlord.  As  to  these 
facts  they  are  estopped  from  questioning  the  judgment,  and  such 
facts  are  conclusive  in  favor  of  the  plaintiff's  right  to  recover  the 
rent  reserved  in  the  lease  prior  to  the  dispossession.  The  defend- 
ants had  an  opportunity  of  showing  before  the  justice  that  they 
were  not  assignees  in  possession;  that  in  fact  they  had  assigned 
the  lease,  and  vacated  the  premises;  and  that  their  assignees  were 
in  possession.  But  they  did  not  choose  to  avail  themselves  of  this 
defense.  As  was  said  in  Brown  v.  Mayor,  etc,  they  were  **informed 
of  the  claim  made"  against  them,  and  they  were  ^'called  upon  to 
oontest  it."  They  could  have  absented  themselves,  if  they  desired 
to  question  the  service  of  the  precept,  or  they  could  have  appeared, 
and  objected  to  such  service.  But  they  did  neither.  They  simply 
appeared,  without  making  any  objection  or  interposing  any  defense 
upon  the  merits.  Under  such  circumstances  the  judgment  is  con- 
olusive  upon  their  liability  as  assignees  in  possession.  Being  so 
concluded,  they  are  liable  on  all  covenants  that  run  with  the  land. 
TThus,  they  are  liable  for  the  taxes,  as  well  as  for  the  rent  proper, 
for  such  was  the  obligation  of  the  original  lessee.  Tayl.  LandL  & 
Ten.  §  437. 

It  was  not  necessary  to  put  the  original  lease  in  evidence,  as  it 
was  admitted  by  the  pleadings.  The  assignment  to,  and  attorn- 
ment by,   the  defendants,  were   also  admitted.     That  being  so. 
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the  unpaid  rent  and  taxes  were  prima  facie  due  and  payable  by* 
the  defendants,  and  the  plaintiff  was  not  called  upon  to  furnish 
any  other  proof  upon  that  head.  To  absolve  themselves  from  the 
liability  arising  upon  this  state  of  facts,  the  defendants  were  bound 
to  show  that  at  the  time  when  the  rent  and  taxes  became  due, 
under  the  terms  of  the  lease,  there  was  no  longer  any  privity  of 
estate  between  themselves  and  the  plaintiff;  in  other  words,  that 
they  had  then  assigned  the  lease,  and  vacated  the  demised  prem- 
ises. This,  however,  it  was  impossible  for  them  to  show,  because 
the  very  reverse  was  conclusively  established  by  the  judgment  in 
the  summary  proceeding.  It  follows  that  the  verdict  should  have 
been  for  the  plaintiff,  and  not  for  the  defendant.  The  judgment 
should  therefore  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant,  to  abide  the  event     All  concur. 


(70  Hun,  394.) 
McOREADY  v.  FARMERS*  LOAN  ft  TRUST  CO.  et  al. 

(Supreme  Comt,  General  Term,  Pint  Department   Jane  90,  1893.) 

Trustee— Accounting — Paktieb— Executor  of  Cotrustee. 

Where  a  trustee  resigns,  and  afterwards  brings  an  action  for  an  ae- 
countlag  of  her  actions  ns  trustee,  against  her  successor,  who  is  also  ex- 
ecutor of  the  win  of  her  cotrustee,  and  thereafter  defendant  resigns  as 
executor  of  the  wUl  of  such  cotrustee,  tlio  administrator  with  the  will 
annexed  is  a  proper  party  to  the  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  Caroline  Amanda  McCready  ai^ainst  the  Farmers' 
Loan  &  Trust  Company,  as  trustee  and  guardian  of  the  estate  of 
Francis  Marion  Whaley,  and  Francis  Marion  Whaley,  for  an  ac- 
counting. From  an  order  denying  a  motion  of  William  Whaley, 
admlnisti-ator  with  the  wiU  annexed  of  the  estate  of  Louisine  W. 
Whaley,  deceased,  to  be  made  a  party  defendant,  said  William 
Whaley  appeals.     Reversed. 

Argued  before  VAN  BEUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Charles  A.  Jackson,  for  appellant. 

fc$eward,  Guthrie  &  Morawetz,  (Charles  Steele,  of  counsel,)  for 
respondent. 

PER  CURIAM.  October  8,  1887,  Nathaniel  L.  McCready  died, 
leaTlng  a  widow,  the  plaintiff  in  this  action,  and  three  children, 
one  of  whom  was  Louisine  W.  Whaley,  the  wife  of  William  Whaley. 
McCready  devised  and  bequeathed  a  certain  portion  of  his  prop- 
erty to  trustees  for  the  benefit  of  his  daughter  Louisine,  the  income 
arising, from  the  use  of  which  was  to  be  paid  to  her  during  life; 
and  the  principal,  upon  her  death,  was  to  be  paid  to  such  of  her 
lineal  descendants  as  she  might,  by  her  last  will,  appoint,  or,  in  case 
of  failure  to  appoint,  to  her  issue.  On  the  2l8t  of  June,  1888,  all 
of  the  trustees,  except  the  plaintiff  in  this  action  and  Louisine 
W.  Whaley,  resigned,  and  were  discharged,  by  an  order  of  the 
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court,  from  the  trasteeship,  and  tiiereafter  the  trust  estate  wa» 
held  by  the  plaintiff  and  said  Louisine  for  the  benefit  of  the  latter. 
They  continued  to  act  in  this  capacity  until  September  27,  1889, 
when  the  plaintiff  resigned;  and  on  the  same  day  an  order  was 
entered,  discharging  her  from  her  position  as  such  trustee,  and 
thereupon  the  Farmers'  Loan  &  Trust  Company  was  substituted  as 
a  trustee  in  the  place  and  stead  of  this  plaintiff.  October  10,  1889, 
Louisine  W.  Whaley  died,  leaving  an  infant  son,  Francis  Marion 
Whaley,  who  is  a  defendant  in  this  action,  and  William  Whaley, 
her  husband.  She  left  a  last  will  and  testament,  by  which  she 
appointed  her  said  son  to  receive  the  principal  of  the  trust  estate 
devised  and  bequeathed  pursuant  to  the  provisions  of  her  father's 
will.  By  her  will  she  nominated  her  husband  as  the  sole  executor 
thereof.  January  7,  1890,  her  will  was  probated,  but  letters  testa- 
mentary were  refused  to  Whaley;  and  thereafter  such  letters  wore 
issued  to  the  Farmers'  Loan  &  Trust  Company,  which  was  also 
appointed  the  guardian  of  the  estate  of  the  infant  April  18,  1891, 
this  action  was  begun  for  an  accounting  by  the  plaintiff  of  her 
actions  as  trustee  of  the  trust  estate.  In  November,  1892,  the 
Farmers'  Loan  &  Trust  Company  resigned  its  position  as  admin- 
istrator of  Mrs.  Whaley's  estate,  and  William  Whaley  was  appointed 
administrator,  with  the  will  annexed,  of  the  estate.  In  February, 
1893,  he  moved  for  an  order  making  him  a  party  to  this  action 
for  an  accounting,  which  motion  was  denied. 

We  think  that  the  representative  of  a  deceased  cotrustee  is 
a  proper  party  to  an  action  brought  by  a  trustee  for  an  accounting. 
Should  any  question  arise  whether  there  had  been  an  improper 
administration  of  the  estate  by  the  trustees,  it  might  be  quite 
necessary  to  determine  which  of  the  trustees,  as  between  them- 
selves, was  liable  for  the  waste.  In  no  other  way  could  the  rep- 
resentative of  the  cotrustee  raise  the  question  whether  the  trustee 
seeking  for  an  accounting  had  misapplied  any  of  the  trust  estate, 
or  whether  the,  devastavit,  if  any  was  committed,  was  the  joint 
act  of  both  trustees,  or  the  act  of  one.  In  such  an  action  the 
liability  of  all  the  trustees  should  be  determined.  It  oftentimes 
hapx)en8  that  a  devastavit  has  been  conmiitted  under  circumstances 
which  render  but  one  of  them  liable;  and  should  it  appear  in  this 
action  that  the  deceased  cotrustee,  Louisine  Whaley,  was  liable 
for  devastavit,  a  judgment  should  be  rendered  in  accordance  with 
the  fact,  and  the  amount  of  her  liability  charged  against  any  sum 
which  her  representative  is  entitled  to  receive  from  the  time  of  the 
last  payment  of  income  to  her  until  her  death.  In  no  other  way 
can  a  full  and  complete  determination  of  the  rights  and  liabilities 
of  all  the  parties  be  had.  The  order  should  be  reversed,  with  f  10 
costs  and  printing  disbursements,  and  the  motion  granted,  with 
flO  costs. 
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(70  Hun,  354.) 
SHERMAN  ▼.  GRINNBLL  et  aL 

(Supreme  Ocmrt,  General  Term,  First  Department   June  30,  1S9S.) 

Falsb  Ihfrisonmbnt— Pleadikq  and  Proof— Variance — What  Constitutes. 
.The  complaint,  In  an  action  for  false  imprisonment,  alleged  that  defend- 
ants, under  color  of  authority  of  an  execution  against  plaintiff's  person, 
iUegally  Issued  on  a  Judgment  rendered  ngainst  him  on  a  certain  date 
in  an  action  brought  against  lilni  by  defendants,  '^maliciously,  unlawfully, 
and  wiHiout  legal  authority  assaulted"  plaintiff,  and  arreeted,  detained, 
and  unlawfuUy  deprived  him  of  his  liberty.  Eeld,  that  under  such  alle- 
gations plaintiff  could  introduce  in  evidence  an  execution  which  recited 
that  a  judgment  was  obtained  against  him  on  the  saaie  date,  as  alleged, 
in  an  action  by  "G.  and  B.,  [defendants,]  executors,"  together  with  proof 
of  defendants'  handwriting  on  such  execution,  and  with  evidence  that  it 
was  the  execution  under  which  plaintiff  was  arrestod,  since  the  word 
"executors"  in  such  execution  was  mere  surpluse^re.  FoUett,  J.,  dissent- 
im?. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Boger  M.  Sherman  against  Irving  Orinnell  and  others 
for  false  imprisonment.  From  a  judgment  entered  on  a  verdict 
directed  for  defendants,  plaintiff  appeals.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  BAB- 
BETT,  JJ. 

Joseph  A«  Thompson,  (James  M.  Smith,  of  counsel,)  for  appellant 
Evarts,  Ghoate  &  Beaman,  (W.  V.  Bowe  and  Joseph  H.  Ghoate, 
of  counsel,)  for  respondent^- 

VAN  BBUNT,  P.  J.  This  action  was  brought  to  recover  dam- 
ages for  false  imprisonment,  the  claim  being  that  the  plaintiff  was 
taken  into  custody  under  an  execution  unlawfully  issued  at  the  in> 
stance  of  the  defendants.  The  difficulties  into  which  the  plaintiff 
has  fallen  have  arisen  entirely  from  the  fact  that  he  has  alleged 
much  more  than  was  necessary  for  the  proper  setting  forth  of  his 
cause  of  action,  but  such  surplusage  in  no  way  affected  the  force 
of  the  proof  attempted  to  be  offered,  and  which  was  excluded.  The 
complaint  alleged,  among  other  things,  that  on  the  27th  of  February, 
1889,  the  defendants,  under  the  color  of  authority  of  an  execution 
issued  against  the  person  of  this  plaintiff,  which  they  illegally 
issued  to  the  sheriff  of  the  county  of  New  York  upon  said  judgment 
(judgment  having  been  previously  referred  to)  at  the  city  of  New 
York,  maliciously,  unlawfully,  and  without  legal  authority  assault- 
ed the  plaintiff,  arrested  this  plaintiff,  and  detained  and  unlawfully 
deprived  him  of  his  liberty  for  the  space  of  six  months  thereafter. 
TUs  was  the  gravamen  of  the  complaint;  and,  in  order  to  prove 
this  allegation,  the  plaintiff  offered  in  evidence  an  execution,  where- 
in it  was  recited  that  a  judgment  had  been  obtained  on  the  23d  of 
February,  1886,  in  an  action  in  the  city  court  between  Irving  Grin- 
nell  and  J.  S.  Bowdoin,  executors,  plaintiffs,  and  Boger  M.  Sherman, 
defendant,  in  favor  of  said  Orinnell  and  Bowdoin  against  the  said 
Sherman  for  the  sum  therein  stated,  etc.,  together  with  proof  of 
the  handwriting  of  the  defendant  Harden  upon  such  execution,  and 
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with  testimony  that  it  was  the  execution  under  which  the  plaintiff 
was  arrested.  This  execution  was  objected  to  upon  the  ground  that 
it  appeared  upon  its  face  that  it  was  not  an  execution  such  as  was 
complained  of  in  the  complaint,  but  in  a  wholly  different  action, 
by  different  persons,  not  at  all  identical  with  the  defendants  Ia  this 
suit,  or  any  of  them.  The  court  thereupon  excluded  the  execution. 
We  think  this  objection  was  entirely  untenable.  The  allegation 
in  the  complaint  was  that  on  the  27th  of  February,  1889,  the  plain- 
tiff was  arrested  under  an  execution  issued  upon  a  judgment  ob- 
tained in  favor  of  the  defendants  GrinneU  and  Bowdoin  on  the 
23d  of  November,  1886,  which  is  precisely  the  judgment  described 
in  the  execution  in  question.  The  introduction  of  the  word  "exec- 
utors" in  the  execution,  in  the  manner  in  which  it  is  introduced, 
was  entirely  surplusage,  and  meant  nothing.  The  judgment  is 
not  recited  to  have  been  obtained  by  them  as  executors,  but  they 
are  simply  stated  to  be  executors,— of  what  or  of  whom  there  is 
no  statement  The  plaintiff  had  a  right  to  introduce  this  paper 
in  evidence  for  the  purpose  of  showing  the  connection  of  the  de- 
fendants with  this  arrest,  and  then  it  became  necessary  for  the 
defendants  to  justify  the  issuing  of  the  execution  by  showing  the 
existence  of  a  proper  judgment  as  a  foundation  therefor;  but  in 
the  very  commencement  of  the  proof  the  evidence  of  the  plaintiff  is 
shut  out  by  which  he  sought  to  connect  these  defendants  with  the 
act  of  the  sheriff.  This,  we  think,  was  error  which  calls  for  a  re- 
versal of  the  judgment.  It  is  difficult  to  see  upon  what  theory  the 
defendants  Grinnell  and  Bowdoin  could  be  sued  as  executors  for 
a  wrong,  if  any,  committed  against  the  plaintiff,  even  if  they  did 
the  wrong  in  the  administration  of  the  estate.  It  is  a  well-settled 
principle  that  for  all  acts  of  executors  they  are  liable  individually, 
and  not  in  their  representative  capacity;  and  therefore,  even  if 
the  process  was  issued  in  their  name  as  executors,  and  was  im- 
properly issued,  they  would  be  individually  liable  only  for  the  wrong. 
Certain  other  evidence  was  attempted  to  be  offered  upon  the 
part  of  the  plaintiff  which  was  excluded,  and  the  court  thereupon 
directed  a  verdict  for  the  defendant,  and  granted  the  exorbitant 
allowance  of  f  1,000.  We  cannot  see  upon  what  theory  the  court 
directed  a  verdict  in  favor  of  the  defendants,  because  for  failure 
of  proof  the  most  that  could  have  been  done  under  such  circum- 
stances was  to  dismiss  the  complaint  The  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event 

BABRETT,  J.,  concurs.     FOLLETT,  J.,  dissents. 
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(70  Hun,  26L) 
BROWN  et  aL  y.  GRAY  et  aL 

(Supreme  CJourt,  General  Term,  First  Department   June  SO,  1803.) 

1.  Oelucter  Party— CoNSTRucnoK—YEBSEL  Navigated  at  Owner's  Exfenbx. 

Where,  by  the  terms  of  a  charter  party,  a  yessel  Is  to  be  navigated  at  the 
expense  of  the  owners,  they  will  be  deemed  to  be  In  possession. 

2.  t^ATE  Courts— Jurisdiction— Maritime  Liens— Enforcement. 

Const.  U.  S.  art  3,  $  2,  provides  that  the  Judicial  power  of  the  courta 
of  the  United  States  shall  extend  to  all  cases  of  admiralty  and  maritime 
Jurisdiction.  Rev.  St  U.  S.  $  711,  provides  that  "the  Jurisdicftion  vested 
in  the  courts  of  the  United  States  in  the  cases  and  proceedings  herein- 
after mentioned  shall  be  exclusive  of  the  courts  of  the  several  states: 
^  *  *  (3)  Of  all  dvU  causes  of  admiralty  and  maritime  Jurisdiction,  saving 
to  suitors  in  all  cases  the  right  of  a  common-law  remedy  when  the  com- 
mon law  is  competent  to  give  it"  Held,  that  the  state  courts  have  no  JuriB- 
diction  of  equitable  actions  to  enforce  maritime  liens. 

Appeal  from  special  tenn.  New  York  county. 

Action  by  John  Crosby  Brown  and  others  against  James  Oray^ 
John  Stephens,  and  Henry  Mauson,  impleaded  with  others,  to  en- 
force certain  maritime  liens.  From  orders  directing  defendants 
to  deposit  with  the  Central  Trust  Company  of  New  York  all  moneys 
collected  on  account  of  freight,  less  certain  charges  for  wharfage^ 
lighterage,  and  port  charges,  defendants  appeal     Reversed. 

The  United  States  &  Braasil  Steamship  Company  Is  a  corporation  organized 
under  the  laws  of  this  state,  and  when  the  transactions  occurred  out  of  which 
this  litigation  arises  it  was  a  common  carrier  of  freight  and  passengers  be- 
tween the  port  of  New  Yori^  and  various  ports  in  South  America.  Among 
other  steamers  used  in  their  business  were  the  Kate  and  Joshua  Nicholson, 
both  British  vessels.  The  Kate  was  owned  by  the  defendant  James  Gray, 
and  on  the  15th  of  December,  1892,  was  hired  to  the  corporation  for  two 
round  trips  from  ports  in  the  United  States  north  of  Gape  Hatteras  to  ports 
in  Brazil  or  in  the  Argentine  Republic  The  Joshua  Nicholson  was  owned  by  the 
defendants  Stephens  and  Mauson,  and  on  the  16th  of  December,  1892,  was 
hired  to  the  corporation  for  two  round  trips  from  the  port  of  New  York  to 
I)orts  in  BrazQ  or  in  the  Argentine  Republic  Each  vessel  made  one  round 
trip  from  the  port  of  New  York,  and  about  the  time  of  the  termination  of 
their  trips  the  corporation  became  insolvent,  and  a  receiver  of  it  was  ap> 
pointed.  The  owners  of  the  vessels  agreed  to  furnish  sufftdent  officers,  sea- 
men, and  employes  to  navigate  the  steamers.  The  charterers  agreed  to  pay 
a  sum  specified  for  each  calendar  month  for  the  time  which  the  steamers  wer& 
employed.  Both  charter  parties  contained  a  provision  that  the  owners  should 
have  a  lien  on  aU  cargoes  of  freight  for  the  amount  due  them  on  the  contract. 
In  1892  and  1893  the  plaintiffs  issued  to  the  corporation  certain  letters  of 
credit,  under  which  the  steamship  company  became  indebted  to  the  plaintiff 
in  large  sums  of  money.  When  the  letters  were  issued  it  was  agreed  that  all 
freight  moneys  earned  and  to  be  earned  by  the  corporation  were  "pledged 
and  hypothecated  to  the  plaintiffs  as  coUateral  security  for  the  payment" 
of  all  moneys  advanced  under  the  letters  of  credit  This  action  was  brought 
originaUy  against  the  corporation  as  the  sole  defendant,  for  the  purpose  of 
having  the  sums  advanced  by  the  plaintiffs  under  their  letters  charged  as  a 
Uen  on  the  freight  moneys  earned  and  to  be  earned,  and  to  restrain  the  cor- 
poration from  coUecting  those  moneys.  A  temporary  injunction  was  granted 
restraining  the  corporation  from  coUecting  the  moneys  due  for  freight.  The 
Atlantic  Trust  Company  is  a  trustee  for  holders  of  bonds  secured  by  a  mort- 
gage, executed  by  the  corporation  July  1,  1889,  upon  its  property,  as  security 
for  the  bonds  issued  pursuant  to  the  mortprage.  The  trust  company  claims 
to  have  a  lien  upon  the  freight  moneys,  and  March  15, 1893,  it  was  by  an  order 
of  the  court,  on  its  own  petition,  brouglit  in  as  a  party  defendant  In  the- 
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action.  On  the  same  date  an  order  was  made  tliat  the  steamship  company 
deposit  with  the  Central  Tmst  Company,  to  the  credit  of  this  action,  all  freight 
moneys  then  In  its  possession,  and  all  which  eOiould  thereafter  be  earned. 
March  23, 1893,  upon  the  motion  of  the  plaintiffs^  James  Gray,  the  owner  of  the 
Kate,  and  John  Stephens  and  Henry  Mauson,  the  owners  of  the  Joshua  Nichol- 
son, were  ordered  to  be  brought  In  as  parties  def  aidant  Pursuant  to  this  order 
the  summons  and  complahit  were  amended,  and  these  persons  named  as  de- 
fendants In  the  action.  By  the  amended  complaint  it  Is  alleged  that  Jameii 
Gray  was  the  owner  of  the  Kate,  and  that  Stephens  and  Mauson  were  the 
owners  of  the  Joshua  Nicholson,  and  chartered  them  to  the  steamship  com- 
pany. It  I9  also  alleged  that  said  owners  have  or  claim  to  have  some  interest 
hi  the  freight  moneys  earned  by  those  vessels  "on  the  voyages  of  said  steamers 
last  terminated  or  about  to  be  terminated,  by  reason  of  certain  unpaid 
charter  hire  due  or  owing  to  them  upon  said  steamers,  and  certain  moneys 
advanced  by  them  for  disbursements  of  said  steamers."  It  is  also  alleged  that 
the  owners,  tlirough  their  agents  In  the  city  of  New  York,  are  collecting  the 
freight  moneys,  and  threaten  to  apply  it  to  their  own  use,  and  have  refused 
to  deliver  it  to  the  plaintiffs,  though  requested  so  to  do.  The  sums  which 
the  steamship  company  agreed  to  pay  for  the  use  of  the  vessels  have  not  been 
paid,  and  the  owners  were  compelled  to  pay  certain  sums  for  port  charges. 
The  owners,  through  their  agents  In  the  city  of  New  York,  have  collected  the 
freight  moneys  due  at  the  port  of  New  York,  and  claim  to  hold  them  as 
security  for  the  amount  due  under  the  charters  for  disbursements  in  deliver^ 
Ing  the  cargo,  for  a  claim  made  for  coal,  and  for  damages  for  refusing  to 
load  the  vessels  for  the  second  agreed  voyages.  The  appellants  have  not 
been  served  with  process,  nor  have  they  appeared  in  the  action  except  spe- 
cially for  the  purpose  of  moving  to  vacate  the  injunction,  and  for  the  purpose 
of  this  appeal. 

Argued  before  VAN  BRUNT.  P.  J.,  and  FOLLETT,  J. 

Convers  &  Kirlln,  (J.  Parker  Kirlin,  of  counsel,)  for  appellants. 
Cary  &  Whitridge,  (Willard  Parker  Butler,  of  counsel,)  for  re- 
spondents. 

FOLLETT,  J.  Under  the  charter  parties  the  owners  of  tiie 
vessels  had  liens  on  the  freight  moneys  for  the  sums  due  them  for 
the  use  of  their  ships.  4,885  Bags  of  Linseed,  1  Black,  108;  The 
Bird  of  Paradise,  5  Wall.  545.  By  the  terms  of  the  charter  parties 
the  vessels  were  to  be  navigated  by  officers  and  crews  foniished 
by  the  owners,  and  at  their  expense,  and  at  the  time  when  the 
owners  enforced  their  liens  upon  the  freight  iJiej  had  legal  posses- 
sion of  the  ships.  In  Clarkson  v.  Edes,  4  Cow.  470,  it  was  held, 
that  when  by  tiie  terms  of  a  charter  party  a  vessel  is  to  be  navi- 
gated at  the  expense  .of  the  owners,  they  must  be  deemed  to  be 
the  owners  in  possession.  Whether  the  owners  have  a  lien  on  the 
freight  moneys  for  all  the  items  which  they  claim  is  not  necessary 
to  be  determined,  for  we  are  of  the  opinion  that  this  court  has 
not  jurisdiction  to  adjudicate  upon  the  conflicting  claims  of  these 
litigants.  Section  3  of  article  3  of  the  constitution  of  the  United 
States  provides  tiat  the  judicial  power  of  the  courts  of  the  United 
States  shall  extend  to  all  cases  of  admiralty  and  maritime  juris- 
diction. Pursuant  to  this  provision,  section  711  of  the  Revised 
Statutes  of  the  United  States  was  passed,  which  provides: 

**The  Jurisdiction  vested  In  the  courts  of  the  United  States  In  the  cases 
and  proceedings  hereinafter  mentioned  shall  be  exclusive  of  the  courts  of  the 
several  states:   •    •    •    Third.  Of  aU  civU  causes  of  admiralty  and  maritime 
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Jorlsdictioii,  saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy 
when  the  common  law  is  competent  to  give  it." 

The  same  statutory  provision  is  contained  in  subdivision  8,  § 
563,  Bev.  St  U.  S.  Under  this  statute  it  has  been  repeatedly  held 
that  controversies  arising  out  of  maritime  contracts  must  be  en- 
forced in  the  United  States  courts,  unless  the  remedy  sought  is  one 
which  can  be  obtained  in  a  common-law  court  The  Hine  v.  Trevor, 
4  WalL  555;  The  Belfast,  7  Wall.  625;  Town  of  Pelham  v.  The 
R  P.  Woolsey,  3  Fed.  Rep.  457.  The  learned  counsel  for  the  re- 
8iK>ndent  cites  many  cases,  and  many  more  might  be  added,  holding 
that  actions  for  the  recovery  of  damages-— common-law  actions — 
for  breach  of  maritime  contracts  may  be  maintained  in  the  courts 
of  the  several  states;  but  he  cites  no  authority  holding  that  an 
equitable  action,  brought  to  enforce  a  maritime  lien,  can  be  prose- 
cuted in  such  courts.  Of  such  actions  the  federal  courts  have 
exclusive  jurisdiction.  The  case  at  bar  is  an  equitable  action, 
brought  in  the  first  instance  to  enforce  a  maritime  lien  in  favor 
of  the  plaintiff,  and  by  the  amendment  to  tiie  complaint  it  is  sought 
to  adjudicate  as  to  the  existence  of  the  maritime  liens  claimed  by 
tiie  appellant,  and,  if  found  to  exist,  to  determine  tiieir  amount 
This,  under  the  decisions,  we  think  cannot  be  done.  The  orders 
appealed  from  should  be  reversed,  with  f  10  costs  and  printing  dis- 
bursements, and  the  motion  to  vacate  the  injunctions  granted, 
with  f  10  costs. 


(70  Hnn,  397.) 
PEOPLB  ex  reL  LORRILLARD  v.  BARKER  et  aL,  Tax  Commissioners. 

(Supreme  Oourt,  General  Term,  First  Department   June  80, 1808.) 

Taxation  of  Pbbsonaltt— Rbsidencb  of  Owner. 

Laws  1883,  c  392,  provides  that  aU  debts  and  obligations  for  the  payment 
of  money  due  or  owing  to  persons  residing  in  this  state,  however  or  wher- 
ever secured,  shaU,  for  the  purposes  of  taxation,  be  deemed  personal  es- 
tate within  the  stata  Held,  that  one  whose  main  establishment  Is  in  the 
dty  of  Newport,  R.  L,  where  he  votes  and  is  taxed,  but  who  also  has  a 
winter  residence  in  New  Yoric,  Is  not  a  resident  of  New  Yorlc,  within  the 
statute. 

Appeal  from  special  term,  New  York  county. 

Proceedings  under  Laws  1880,  c.  269,  on  the  relation  of  Louis  L. 
LorriUard,  against  Edward  T.  Barker  and  others,  as  commissioners 
of  taxes,  to  review  defendants'  action  in  taxing  relator's  personal 
property.  From  an  order  setting  aside  the  assessment,  defendants 
appeal     Alfirmed. 

The  relator  was  bom  in  ihe  city  of  New  York,  where  he  resided  mitU  1887. 
He  then  moved  to  Newport,  R.  L,  where  he  has  since  lived  from  April  to 
December  of  each  year,  in  a  house  owned  by  him.  The  balance  of  the  year, 
I.  e.  from  December  to  April,  he  spends  with  his  family  in  New  Yorlc  dty, 
in  a  house  hired  by  him  for  the  purpose,  and  where  he  was  at  the  time  of  the 
assessment  in  question. 
The  foUowing  is  the  optoion  of  Mr.  Justice  INGRAHAM  at  special  term: 
"To  justify  the  reapondents  in  imposing  a  tax  It  must  appear  that  on  the 
Tuesday  after  the  first  Monday  of  Jamiary,  in  the  year  1891,  the  relator  was  a 
resident  of  this  state.    If  he  was  not  such  a  resident  at  that  time  the  action 
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of  the  respondents  in  taxing  his  personal  property  was  nnautliorized.  The 
mere  fact  tliat  the  relator  was  in  the  city  of  New  York  at  the  time  moitioned 
would  not  Justify  the  respondents  In  their  action,  unless  he  was  then  a  resi- 
dent of  the  state.  It  Is  the  policy  of  tlie  law  to  tax  personal  property  at  the 
place  of  the  owner's  residence;  and  by  chapter  392  of  the  Laws  of  1883  it 
is  provided  that  all  debts  and  obligations  for  the  payment  of  money  due 
or  owing  to  persons  residing  in  this  state,  however  secured  or  wherever  se- 
cured, shall  be  deemed,  for  the  purposes  of  taxation,  personal  estate  within 
this  state.  This  provision,  however,  applies  only  to  persons  residing  in  this 
state;  and  by  the  Revised  Statutes  in  relation  to  the  taxation  upon  property 
It  is  provided  'that  every  person  shall  be  assessed  in  the  town  or  ward 
where  he  resides  when  the  assessment  is  made,  for  all  personal  estate  owned 
by  him.*  1  Rev.  St  p.  389,  $  6.  Thd  only  provision  for  the  taxation  of  per- 
sonal property  in  this  state,  owned  by  nonresidents,  is  tliat  taxing  property 
employed  in  business  within  this  state,  and  the  relator  has  no  money  in- 
vested in  business  In  this  state.  The  simple  question  is  whether  this  relator 
is  a  resident  within  this  state,  within  the  meaning  of  the  provisions  of  the 
statiite  before  referred  to.  The  testimony  taken  in  this  proceeding,  I  think, 
clearly  shows  that  the  relator  was  not  a  resident  of  this  state  at  the  time  this 
taxiition  was  imposed.  The  relator  is  taxed  upon  his  personal  estate  in  Rhode 
Island,  and  has  been  so  taxed  for  six  years.  He  votes  in  the  city  of  New- 
port, state  of  Rhode  Island,  and  he  spends  a  part  of  the  winter  In  New 
York,  but  that  cannot  be  said  to  be  his  residence.  To  hold  this  relat(H:  liable 
for  taxation  in  New  York  would  be  to  tax  his  personal  estate  both  in  New 
York  and  Rhode  Island,  which  would  be  double  taxation,  and  is  opposed  to  the 
principle  established  in  the  case  of  People  v.  Coleman,  119  N.  Y.  137,  23  N. 
B.  Rep.  488.  I  do  not  think  the  case  of  People  v.  Tax  Commissioners,  (Sup.) 
17  N.  Y.  Supp.  923,  applies,  for  the  question  there  determined  was  not 
whether  Mr.  Day  was  a  resident  of  this  state,  or  not,  and  it  was  not  there 
decided  that  a  peraon  residing  in  the  state  of  Rhode  Island  can  be  taxed 
upon  personal  property  merely  because  he  spends  a  few  months  of  the  win- 
ter in  New  York;  and  the  appeal  in  that  case  was  by  the  tax  commissioners, 
and  not  by  the  relator,  and  consequently  the  affirmance  of  that  order  does 
not  require  me  to  hold  that  the  taxation  of  personal  property  belonging  to 
a  resident  of  Rhode  Island  can  be  imposed  in  this  state.  I  think,  therefore, 
the  action  of  the  respondents  must  be  reversed,  and  the  tax  oanceied,  wlHi 
costs." 

Argued  before  VAN  BETINT,  P.  J.,  and  POLLETT  and  PAR- 
EEE,  J  J. 

WiUiam  H.  Clark,  (G.  S.  Coleman,  of  counsel,)  for  appellants 
Piatt  &  BowerB,  (J,  M.  Bowers  and  L.  G.  Beed,  of  counsel,)  for 
respondent. 

PER  CURIAM.  The  order  appealed  from  should  be  affirmed, 
with  flO  costs  and  disbursements,  upon  the  opinion  of  the  court 
below. 


(70  Hmi,  230.) 
In  re  WOOD'S  ESTATE. 

(Supreme  Oourt,  General  Term,  First  Department.    June  30,  IfidS.) 

Administrator— Rbmovai/—Suppicienct  op  Evtdbncb. 

Wliere,  in  a  proceeding  for  the  removal  of  an  administratrix  with  tlie 
will  annexed  on  the  ground  of  waste  in  selling  property  for  less  than  its 
value,  the  evidence  is  conflicting  as  to  whether  or  not  the  sum  received 
for  the  property  was  less  than  its  value,  the  finding  of  the  surrogate  will 
not  be  disturbed. 
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Where  the  surrogate  has  frequently  had  the  matter  of  the  will  and  tb» 
appointment  of  such  administratrix  before  him,  and  is  fully  advised  of 
her  acts,  his  order  refusing  to  remove  her,  on  the  ground  that  she  con- 
ceals herself  so  that  process  cannot  be  served  on  her,  will  not  be  reversed^ 
when  such  fact  is  not  clearly  substantiated. 

Appeal  from  surrogate's  court,  New  York  county. 

Petition  for  the  revocation  of  letters  of  administration  with  the 
will  annexed  on  the  estate  of  Samuel  Wood,  deceased,  theretofore 
issued  to  Jeimie  E.  Wood.  From  an  order  denying  the  petition, 
petitioners  appeal.     Affirmed. 

For  other  reports  of  litigation  arising  under  this  will,  see  7  N. 
Y.  Supp.  836;  8  N.  Y.  Supp.  884;  17  N.  Y.  Supp.  354;  8  N.  E.  Rep. 
387;  23  N.  K  Rep.  1151. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  LAW- 
RENCE, JJ. 

Julien  T.  Davies  and  Byron  Traver,  for  appellants. 
B.  E.  Valentine,  for  respondent 

LAWRENCE,  J.  This  is  an  appeal  from  an  order  or  decree  of 
the  surrogate  of  the  city  and  county  of  New  York,  denying  the 
application  of  the  appellants  for  a  revocation  of  the  letters  of  admin- 
istration with  the  will  annexed  upon  the  estate  of  Samuel  Wood, 
deceased,  theretofore  issued  to  the  respondent,  Jennie  E.  Wood. 
The  application  is  made  under  section  2685  of  the  Code  of  Civil  Pro- 
cedure, and  is  based  upon  four  grounds:  (1)  That  she  has  wasted 
the  estate  to  which  the  appellants  would  be  ultimately  entitled;  (2) 
that  she  is  completely  under  the  influence  of  an  attorney  for  -per- 
sons  asserting  large  claims  against  the  estate,  and  who  was  using 
the  administratrix  for  his  own  ends  and  purposes;  (3)  that  she  had 
kept  herself  concealed,  under  the  advice  of  such  attorney,  so  that 
process  could  not  be  served  upon  her;  and  (4)  her  connivance  at 
the  commission  of  a  fraud  on  the  part  of  said  attorney,  in  securing 
an  opinion  on  a  question  of  law  from  this  court  upon  an  agreed 
case. 

The  testator,  Samuel  Wood,  died  in  1878,  leaving  a  will  and  codicil, 
which  were  duly  admitted  to  probate  by  the  surrogate  of  the  county 
of  New  York.  He  devised  his  residuary  estate  to  his  executors, 
in  trust  to  invest  and  provide  for  the  payment  of  certain  life  an- 
nuities and  legacies;  and,  second,  to  create  and  maintain  a  benevo- 
lent hospital.  By  the  codicil  it  was  provided  that,  instead  of  a 
hospital,  the  devise  and  bequest  of  the  residuary  estate  should  be 
applied  to  the  founding  of  a  musical  institution  to  be  known  as  and 
called  **The  Samuel  Wood  Musical  College,"  or  "The  Samuel  Wood 
College  of  Music  of  the  City  of  New  York.''  The  gift  in  trust  for 
charitable  uses  was  finally  declared  to  be  incapable  of  enforcement, 
and  void,  and  therefore  so  much  of  the  residuary  estate  as  was  di- 
rected to  be  applied  to  such  uses  passed  to  Abraham  Hewlett,  the 
nephew  of  the  testator,  and  his  sole  heir  and  next  of  kin.  Two  of 
the  executors  are  dead,  one  was  removed,  and  the  letters  to  the 
v.24N.Y.s.no.l — 5 
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fourth  were  revoked  as  haying  been  improp^ly  granted.  In  Jan- 
uary, 1891,  the  office  of  executor  under  tiie  will  and  codicil  being 
vacant,  letters  of  administration  cum  testamento  annexo  were  issued 
to  the  respondent,  Jennie  E.  Wood. 

The  aUe^ation  of  waste  is  based  upon  the  fact  that  the  adminis- 
tratrix sold  a  piece  of  land  containing  If  acres  to  one  Nesbitt  for 
f 500,  which  it  is  claimed  was  far  below  the  value  of  the  property, 
and  that,  in  consequence  of  its  peculiar  situation  with  reference 
to  other  portions  of  the  property,  it  was  largely  increased  in  value. 
We  deem  it  sufficient  to  say  in  regard  to  this  allegation  that,  on  the 
proceeding  before  the  surrogate,  affidavits  were  produced,  tending 
to  show  that  the  sum  for  which  the  proi)erty  was  sold  by  her  was 
its  fair  and  reasonable  value.  It  is  true  that  the  affidavits  pro- 
duced on  the  part  of  the  appellants  place  the  value  of  the  property 
at  a  much  greater  sum,  but  in  view  of  this  conflict  of  evidence  we 
do  not  think  the  appellants  have  made  out  such  a  case  of  improvi- 
dence against  the  administratrix  as  would  justify  her  removal. 

Neither  do  we  consider  that  the  appellants  have  made  out  that 
the  administratrix  is  so  thoroughly  under  the  control  of  her  attor- 
ney that  she  ought  to  be  removed.  The  submission  of  the  case 
of  Wood  V.  Nesbitt,  (Sup.)  16  N.  Y.  Supp.  918,  to  the  general  term, 
was  undoubtedly  done  under  the  advice  of  the  attorney;  but  we  can- 
not say  that  that  act  was  so  improper  on  the  part  of  the  respondent 
as  to  lead  us  to  deprive  her  of  her  office.  The  general  term,  in  that 
case,  decided  that  the  attorney  was  in  fact  the  counsel  for  both  par- 
ties, and  that  the  controversy  was  not  of  that  character  which  the 
Code  contemplates,  and  therefore  it  recalled  the  decision  which  it 
had  rendered  upon  the  submitted  case,  l^e  conduct  of  the  attor- 
ney may  have  been  improper,  but  it  is  not  established  that  the  re- 
spondent knew,  or  had  reason  to  believe,  that  there  was  any  im- 
propriety in  the  action  which  the  attorney  had  taken. 

As  to  the  point  that  the  letters  issued  to  the  respondent  were  im- 
properly issued,  we  think  that  the  appellants  are  not  entitled  to 
question  the  validity  of  those  letters,  in  view  of  the  decision  of 
the  surrogate,  made  upon  the  application  of  Joseph  S.  Wood,  (17  N. 
Y.  Supp.  354,)  who  claimed  a  prior  right  to  the  administratrix  to 
such  letters. 

In  respect  to  the  allegation  that  the  administratrix  has  concealed 
herself  so  that  process  could  not  be  served  upon  her,  we  do  not 
And  that  fact  sufficiently  substantiated  to  warrant  us  in  reversing 
the  decision  of  the  surrogate.  The  surrogate  has  had  the  matter 
of  this  will  and  the  apiK>intment  of  the  resiK>ndent  frequently  be- 
fore him,  and  has  been  fully  apprised  of  her  acts.  After  a  full  hear- 
ing of  the  allegations  of  the  ];)etitioners  and  the  respondent,  and 
argument  thereon,  he  has  declined  to  grant  the  prayer  of  the  peti- 
tioners, and,  although  we  have  the  right  to  examine  this  matter  as 
res  nova,  we  think  that  upon  the  whole  case  the  decision  of  the 
surrogate  should  be  confirmed. 

Various  technical  exceptions  to  the  procedure  of  the  petitioners, 
and  the  regularity  of  their  practice,  are  discussed  in  the  brief  sub- 
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mitted  on  the  part  of  the  respondent,  which  it  is  unnecessary,  in 
the  view  we  have  taken  of  this  case,  for  us  to  consider.  We  are 
therefore  of  opmion  that  the  decree  or  order  of  the  surrogate  should 
be  aiBnned,  with  costs.     All  concur. 


(70  Hun,  366.) 
ROMAINB  V.  BOWDOIN  et  aL 

(Supreme  Court,  General  Term,  First  Department   June  90,  1893.) 

L  MonoH  TO  Stbdob  Casb  fbom  Calbhdab^Cbangb  ov  Issub. 

A  motion  to  strike  a  case  from  the  calendar,  made  wben  the  case  is 
regularly  readied,  wiU  be  granted  wh«:«  the  Issue  represented  on  the  cal- 
endar has  been  superseded  by  a  new  issue  under  an  amended  complaint 
and  answer. 

1L  DatB    OF  IbSUB— STIPULATIOZr— CONSTBUOTIOB. 

Where  plaintiff,  after  the  complaint  has  been  served,  inserts  in  a  stip- 
ulation extending  defendant's  time  to  answer,  ''Date  of  issue  to  be  of  this 
date,"  the  issue  referred  to  is  the  issue  to  be  Joined  by  the  service  of 
the  answer,  and  not  that  joined  by  a  demurrer  to  the  complaint 

Appeal  from  special  term,  New  York  county. 

Action  by  Victoria  A.  Bomaine  against  George  S.  Bowdoin  and 
others.  From  an  order  denying  defendants'  motion  to  strike  the 
case  from  the  calendar,  defendants  appeal.     Eeversed. 

Argued  before  POLLETT  and  PARKEE,  JJ. 

Butler,  Stillman  &  Hubbard,  (Arthur  H.  Van  Brunt,  of  counsel,) 
for  appellants. 

Bedfield  &  Bedfleld,  (Bobert  L.  Bedfield,  of  counsd,)  for  respond- 
ent. 

PABEIEB^  J.  This  action  being  regularly  reached  on  a  call  of 
the  calendar  in  circuit  court,  the  defendants  moved  that  it  be 
stricken  therefrom,  on  the  ground  that  the  issue  represented  on  the 
calendar  had  been  superseded  by  a  new  issue,  created  by  the  service 
of  an  amended  complaint  and  answer.  Such  was  the  fact,  and  a 
new  note  of  issue  and  a  new  notice  of  trial  were  necessary  to  bring 
on  for  trial  the  issue  presented  by  the  amended  pleadings.  Ostrand^ 
er  V.  CJonkey,  20  Hun,  421.  But  the  x)oint  was  made  on  the  motion, 
and  is  renewed  here^  that  the  usual  practice  had  been  waived,  by 
stipulating  that  the  date  of  issue  should  be  December  29, 1891.  We 
do  not  so  understand  the  stipulation.  At  the  time  it  was  made 
the  complaint  had  been  served,  and  in  extending  defendants'  time 
to  plead  plaintifPs  attorneys  inserted  therein,  "Date  of  issue  to  be 
of  this  date."  The  issue  referred  to  was,  of  course,  the  issue  to 
be  joined  by  the  service  of  the  pleading  which  the  defendants  were 
obtaining  time  to  prepare.  Subsequently  the  issue  was  joined  by 
the  service  of  a  demurrer.  It  was  afterwards  tried,  and  the  trial 
resulted  in  favor  of  the  defendants.  That  issue,  which  was  the 
one  appearing  on  the  calendar,  was  therefore  at  an  end.  It  was 
with  reference  to  it,  and  not  to  the  issue  subsequently  created,  that 
the  parties  stipulated. 

The  order  should  be  reversed,  with  f  10  costs  and  disbursements. 
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(70  Hun,  363.) 
MANHATTAN  RY.  OO.  T.  STROUB. 

(Supreme  Court,  General  Term,  First  Department   June  80, 1893.) 

Proceeding  undeb  the  Condeicnatiok  Act— Appeal— Stay— -When  Allowed. 
Code  Glyll  Proc.  §  3375,  provides  for  appeals  to  the  general  term  from 
judgments  and  orders  in  proceedings  under  the  "Condemnation  Act,*'  and 
that  such  appeals  shall  be  governed  by  chapter  12,  ttt  4,  regulating 
appeals  to  the  general  term  In  dvil  actions,  but  "the  proceedings  of  plain- 
tUf  shall  not  be  stayed  upon  such  an  appeal,  except  by  order  of  the  court, 
upon  notice  to  him."  Held,  that  such  an  appeal  from  a  judgment  in  favor 
of  one  who  held  the  fee  to  certain  property,  and  against  one  who  held  the 
same  under  a  lease  from  a  former  owner,  and  from  an  order  confirming 
the  award  of  commissioners  assessing  defendant's  damages,  would  not 
be  stayed  where  defendant  tendered  no  bond  for  damages  resulting  from 
such  stay,  and  where  it  did  not  appear  that  plaintiff  was  unable  to  pay  all 
damages  assessed. 

Proceeding  by  the  Manhattan  Railway  CJompany  against  John  F. 
Stroub,  under  the  "CJondemnation  Act,"  (Code  Civil  Proc,  c.  23, 
tit  1.)  Judgment  for  plaintiff.  Defendant  appealed,  and  applied 
for  a  stay  pending  such  appeal.     Application  denied. 

Argued  before  O'BRIEN,  P.  J.,  and  FOLLETT  and  PARKER,  JJ. 

Davies,  Short  &  Townsend,  for  plaintiff. 
Edward  0.  Perkins,  for  defendant 

POLLETT,  J.  In  February,  1891,  the  plaintiff  acquired  the 
fee  of  the  property  affected  by  these  proceedings.  The  defendant 
is  in  possession  under  a  lease  granted  by  a  former  owner  for  a  term 
which  expires  May,  1897.  These  proceedings  were  begun  June  23, 
1892,  and  the  defendant  filed  and  served  his  answer,  as  permitted 
by  section  3365  of  the  Code  of  Civil  Procedure.  The  issue  so 
joined  was  tried  at  a  special  term,  and  an  interlocutory  judgment 
rendered  adjudicating  that  the  plaintiff  had  the  right  to  acquire 
the  land  and  easement  described  in  the  petition.  Subsequently 
commissioners  were  appointed  to  appraise  the  damages  sustained 
by  the  defendant,  and  they  awarded  |2,720.  On  the  5th  of 
June,  1893,  their  award  was  confirmed  by  a  special  term,  and  an 
order  of  confirmation  was  duly  entered.  The  defendant  refused 
to  receive  the  award,  and  it  has  been  deposited,  pursuant  to  the 
order,  with  the  chamberlain  of  the  city.  The  defendant  has  ap- 
I)ealed  to  the  general  term  from  the  interlocutory  judgment,  and 
from  all  the  orders  granted  in  the  proceedings,  and  now  applies  fo" 
a  stay  of  all  proceedings  on  the  part  of  the  plaintiff  until  the  ap- 
peal is  decided. 

The  view  we  take  of  the  rights  of  these  litigants  renders  it  un- 
necessary to  consider  the  question,  much  debated  by  the  counsel 
for  the  respective  parties,  whether,  under  section  3375,  the  court 
has  power  to  stay  the  plaintiff  from  entering  into  possession  of  the 
property  condemned.  The  following  is  a  copy  of  the  section  re- 
ferred to: 

"Appeal  may  be  taken  to  the  jreneral  torni  of  tho  supreme  court  from  tho- 
final  order  within  the  time  provided  for  appeals  from  orders  by  title  4  of 
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chapter  12  of  this  act;  and  all  the  proyUdans  of  such  chapter  relating  to  ap- 
peals to  the  general  term  from  orders  of  the  special  term  shall  apply  to  snch 
appeals.  Sudi  appeal  will  bring  up  for  review  all  the  proceedings  subsequent 
to  the  judgment,  but  the  judgment  and  proceedings  antecedent  thereto  may 
be  reviewed  on  such  appeal,  if  the  appellant  states  in  his  notice  that  the  same 
will  be  brought  up  for  review,  and  exceptions  shall  have  been  filed  to  the 
decision  of  the  court  or  the  refleree,  and  a  case,  or  a  case  and  exceptions, 
shall  have  been  made,  settled,  and  allowed,  as  required  by  the  provisions  of 
this  act,  for  the  review  of  the  trial  of  actions  in  the  supreme  court  without 
a  jury.  The  proceedings  of  the  plaintiff  shall  not  be  stayed  upon  such  an  ap- 
peal, except  by  order  of  the  court,  upon  notice  to  him;  and  the  appeal  shall 
not  affect  his  possessAon  of  the  property  taken,  and  the  appeal  of  a  defendant 
shall  not  be  heard  except  on  his  stipulation  not  to  disturb  such  possession.*' 

It  will  be  observed  that  by  this  section,  and  also  by  section  3376, 
the  proceedings  on  an  appeal  from  a  judgment  are  to  be  governed 
by  the  provisions  of  title  4  of  chapter  12  of  the  Code  of  Civil  Pro- 
cedure, except  in  so  far  as  they  are  modified  by  the  provisions  of 
chapter  23  of  the  condemnation  act  The  section  quoted  provides: 
^The  proceeding  of  the  plaintift  shall  not  be  stayed  upon  snch  an 
appeat  except  by  order  of  the  court,  upon  notice  to  him."  This 
cats  off  the  absolute  right  of  the  appeUant  to  a  stay  of  proceedings 
pending  the  appeal,  under  section  1352,  by  simply  giving  an  under* 
taking.  The  appellant's  right  to  a  stay  pending  appeal  is  not  an 
absolute  one,  but  whether  it  shall  be  granted  or  refused  rests  in  the 
discretion  of  the  court,  and  must  he  determined  by  the  circum- 
stances of  each  case.  In  this  case  the  plaintiff  owns  the  fee  of 
the  land,  tiie  defendant  having  only  a  leasehold  interest  of  short 
duration.  The  right  of  the  plaintiff  to  acquire  the  property  has 
been  determined  by  a  judgment,  and  the  amount  awarded  has  been 
dejKMsited  with  the  chamberlain.  The  record  shows  that  the  plain- 
tiff has  expended  about  f  250,000  on  the  improvement  which  the 
acquisition  of  this  property  is  necessary  to  make  available.  The 
defendant  does  not  tender  a  bond  to  pay  the  damages  which  will 
be  caused  by  a  stay  in  case  his  appeal  shall  be  finally  determined 
against  him,  and  it  may  be  doubtful  whether  an  undertaking  in- 
demnifying against  such  consequences  could  be  procured.  It  is 
not  asserted  that  the  plaintiff  is  not  abundantly  able  to  respond 
in  any  sum  by  which  the  damages  may  be  increased  in  case  a 
rdiearing  is  ordered.  The  Code  provides  that  any  additional  sum 
awarded  shall  be  a  lien  on  the  land  taken,  which,  with  the  sum  de- 
posited,  would  seem  to  be  an  ample  protection  to  defendant.  If 
it  shall  be  finally  determined  that  the  plaintiff  is  not  entitled  to 
acquire  the  prox)erty,  it  is  liable  for  the  damages,  and,  as  before 
stated,  it  is  not  asserted  that  it  is  not  entirely  able  to  make  the  dam- 
ages good.  Without  discussing  or  determining  the  question  of 
power,  we  think  tiie  application  must  be  deni^  with  f  10  costs. 
All  concur. 
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(TO  Him,  899.) 
MANNING  ▼.  OGDBN. 

(Supreme  Ck>iirt,  General  Term,  First  Department   Jane  80, 1898.) 

L  FiZTURBB— BbTWBBH  HOLDERS  OF  RbAL-EsTATB  AKD  CHATTBL  MOBTGAQBa. 

Aa  between  the  holder  of  a  real-estate  mortgage  and  a  chattel  mortgagee^ 
carpets,  curtain  rods,  and  gas  fixtures  and  their  attachments  are  moTa* 
bles. 

8.  Samb— Injukotioh.. 

As  to  whether  ranges,  hot-water  boilers,  sinlu,  and  washtubs  are  moT- 
ables,  as  between  the  same  parties,  depends  on  when  and  how  they  were 
attached  to  the  house,  and  the  chattel  mortgagee,  who  is  about  to  remove 
them,  will  be  temporarily  restrained  until  that  issue  can  be  determined* 

Appeal  from,  special  temiy  New  York  county. 

Action  by  John  B.  Manning,  mortgagee  of  certain  premises,  to 
restrain  Isaac  G.  Ogden,  a  cMttel  mortgagee,  from  removing  cer- 
tain mortgaged  articles  from  the  premises.  From  an  order  deny- 
ing a  motion  for  a  temporary  injunction,  plaintiff  appeals.  Modi- 
fled. 

Argued  before  VAN  BBUNT,  P.  J.,  and  POLLETT  and  PABKEB, 
JJ« 

Babe  &  Kellar,  for  appellant 

Charles  De  Hart  Brower,  for  respondent. 

FEB  CUBIAM.  August  2,  1892,  Eliza  Beaudet  and  Homer  L 
Beaudet  executed  a  bond  to  the  plaintiff  whereby  they  bound 
themselves  to  pay  f  28,000,  and  as  collateral  thereto  they  executed 
on  the  same  day  a  mortgage  to  the  plaintiff  on  two  apartment 
houses,  which  mortgage  was  duly  recorded  on  the  day  of  its  date. 
Afterwards  the  mortgagor  conveyed  the  premises,  subject  to  the 
mortgage,  to  William  D.  Hotchkiss,  by  a  deed  which  was  duly  re- 
corded November  2,  1892.  On  the  1st  day  of  September,  1892, 
Hotchkiss  conveyed  the  premises,  subject  to  said  mortgage,  to 
James  H.  Marr,  by  a  deed  dated  that  day,  which  was  recorded 
November  2,  1892.  January  23,  1893,  James  H.  Marr,  to  secure 
payment  of  ^1,830,  executed  to  Isaac  G.  Ogden,  defendant,  a  chattd 
mortgage  on  the  gas  fixtures,  ranges,  carpets,  hot-water  boilers, 
sinks,  washtubs,  radiators,  and  curtain  poles  contained  in  the 
apartment  houses.  This  action  was  begun  April  1,  1893,  for  the 
collection  of  the  f28,000  secured  by  the  bond,  and  for  the  foreclo- 
sure of  the  collateral  mortgage.  The  grantors  and  grantees  in  the 
conveyances  mentioned  are  parties  to  this  action,  exc^t  James 
H.  Marr,  who  was  made  a  defendant,  but  has  since  died.  The 
question  involved  in  this  appeal  is  whether  the  articles  included  in 
tiie  chattel  mortgage  are  fixtures  or  movables.  Beyond  question 
the  carpets  and  curtain  poles  are  movables,  and  so  are  the  gas 
fixtures,  with  their  attachments.  McKeage  v.  Insurance  Co.,  81 
N.  Y.  38;  Shaw  v.  Lenke,  1  Daly,  487.  The  rule  declared  in  the 
cases  cited  has  not  received  the  sanction  of  courts  in  some  juris- 
dictions. Pratt  V.  Whittier,  58  Cal.  126;  SeweU  v.  Angerstein,  18 
Law  T.  (N.  S.)  300;  Johnson  v.  Wiseman,  4  Mete.  (Ky.)  357;  Hays 
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V.  Doane,  11  N.  J.  Eq.  84.  Whether  the  ranges,  hot-water  boflera^ 
smkSy  and  waahtubB  are  fixtures  or  movables,  as  between  the  holder 
of  the  real-estate  mortgage  and  the  chattel  mortgagee,  depends 
npcax  when  and  how  the  articles  were  attached  to  the  hoases. 
Often  a  partlcnlar  article  may  be  so  attached  to  and  used  in  con- 
nection with  the  realty  as  to  become  a  fixture,  and  pass  with  the 
realty  as  between  vendor  and  vendee,  or  as  between  mortgagor 
and  mortgagee,  but  in  other  cases  they  may  be  so  used  as  not  to 
pass  with  the  realty.  Each  case  'must  depend  on  its  own 
peculiar  facta  We  regard  the  question  involved  an  important 
one,  and  it  should  not  be  determined  upon  affidavits,  but  left  to 
be  disx)osed  of  after  the  trial  of  the  issue.  Should  the  evidence 
justify  the  holding  that  these  articles  are  a  part  of  the  realty, 
the  damage  to  it  by  their  removal  would  be  great,  and  we  think  the 
special  term  erred  in  refusing  to  restrain,  during  the  litigation, 
the  removal  of  these  articles,  and  that  part  of  the  order  should 
be  reveraed,  and  a  temporary  injunction  granted,  restraining  the 
defendant,  Ogden,  from  removing  from  the  premises  the  hot-water 
boilers,  sinks,  washtubs,  and  radiators,  and,  as  modified,  the  order 
should  be  affirmed,  without  costs  to  either  party. 


(70  Hun,  122.) 
In  re  BDSON'S  WILIi. 

(Supreme  Court,  General  Term,  C^rst  Department    June  30, 1803.) 

WnuLft— Undus  Ikflubnob— Lbgact  to  Attornbt. 

A  clause  of  a  wm  directed  that  *1f  for  any  reason  any  legacy  or  legacies 
left  by  this  my  wm  •  •  •  shaU  lapse  or  fail,  I  give  and  bequeath  the 
amount  thereof  absolutely  to  the  persons  named  as  my  executors.  In  the 
use  of  the  same  I  am  satisfied  that  they  will  follow  what  they  believe 
to  be  my  wishes.  I  impose  upon  them,  however,  no  condition,  leaving 
the  same  to  them  personally  and  absolutely,  and  without  any  limitation 
or  restriction."  Held,  that  the  f^icts  that  one  of  the  executors  named  drew 
the  wiU,  that  he  was  testatrix's  personal  friend,  and  advised  her  about 
her  business,  and  attended  to  her  investments,  are  insufficient  to  show  undue 
influence  by  such  executor  and  legatee,  where  it  also  appears  that  testa- 
trix was  a  person  of  strong  mind,  and  frequently  refused  to  follow  the 
advice  given  in  relation  to  her  business. 

Appeal  from  surrogate's  court,  New  York  county. 

Application  for  the  admission  to  probate  of  instruments  purport- 
ing to  be  the  last  will  and  testament,  and  the  codicils  thereto,  of 
Mary  A.  Edson,  deceased.  Marmont  6.  Edson  interposed  a  con- 
test, and  from  a  decree  admitting  the  instruments,  contestant  ap- 
peals.    Aifiirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT  and  BAR- 
BETT,  JJ. 

Evarts,  Choate  &  Beaman,  (W.  P.  Peddrick,  Treadwell  Cleveland, 
and  Joseph  H.  Choate,  of  counsel,)  for  appellant. 
Edward  M.  Shepard  and  David  B.  Ogden,  for  respondent 

BABRETT,  J.  The  appellant  makes  no  claim  with  regard  to 
the  formalities  attending  the  execution  of  the  will  in  question,  nor 
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is  it  contended  that  at  the  time  of  its  execution  the  testatrix  was 
of  unsound  mind.  The  sole  question  presented  by  this  appeal  is 
whether  there  was  undue  influence.  The  apx)ellant  concedes  that 
.  there  was  no  actual  fraud,  but  he  insists  that  the  facts  surrounding 
the  preparation  and  execution  of  the  will  raise  a  presumption  of 
undue  influence.  The  fact  mainly  relied  upon  is  that  Mr.  Parsons, 
the  attorney  who  drew  th6  wiU,  is  himself  a  legatee  thereunder. 
It  is  not  contended  that  this  fact  of  itself  raises  a  presumption  of 
undue  influence,  nor  could  it  be  successfully  contended.  Post  v. 
Mason,  91  N.  Y.  539.  The  claim  is  that,  coupling  all  the  other 
facts  with  this  central  fact,  the  presumption  is  made  out  This 
requires  an  examination  of  all  the  facts. 

A  previous  will  was  made  in  the  year  1884.  It  also  was  drawn 
by  Mr.  Parsons.  By  this  previous  will  Miss  Edson  gave  to  her  sis- 
ter Susan  three  equal  fourth  parts  of  her  estate,  together  vnth  the 
remainder  of  the  other  one-fourth  part,  after  the  payment  therefrom 
of  certain  legacies.  It  also  provided  that  if  she  should  survive  her 
sister,  the  residue  of  her  estate,  after  the  payment  of  a  number  of 
legacies,  should  go  to  her  brother,  Marmont  6.  Edson.  Simulta- 
neously with  the  execution  of  this  wUl,  Miss  Susan  Edson  made  a 
similar  will,  giving  the  testatrix  three-fourths  of  her  estate,  and 
also  the  remaining  one-fourth  after  the  payment  of  certain  legacies. 
Miss  Susan  Edson  died  in  June,  1886.  Her  will  was  duly  admitted 
to  probate,  and  letters  testamentary  thereon  were  issued  to  Mr. 
Parsons  and  the  testatrix.  Mr.  Parsons  thereafter  occasionally 
advised  the  testatrix  about  her  business  affairs,  and  attended  to  her 
investments.  No  change  was  made  in  Miss  Mary  Edson's  will  until 
the  2d  of  May,  1890,  when  the  will  now  contested  was  executed. 
Mr.  Parsons  drew  this  will.  He  was  called  in,  and  had  his  first 
consultation  with  regard  to  it,  on  the  12th  day  of  April,  1890.  Miss 
Edson  was  then  iU,  and  remained  ill  until  the  29th  of  the  following 
month,  when  she  died.  By  this  last  will  Mr.  Parsons,  Mr.  John  A. 
Bartow,  and  Mr.  Charles  S.  Fairchild  were  appointed  executors,  and 
numerous  legacies  were  given.  Miss  Edson  then  gave  one-third 
of  the  residue  of  her  estate  to  these  executors,  in  trust  for  the  use 
and  benefit  of  her  brother,  Marmont,  for  life,  with  power  to  him  to 
appoint  by  will  who  should  take  the  principal  of  such  one-third 
upon  his  death.     The  remainder  of  her  estate  she  gave  as  follows: 

''AU  the  rest,  residue,  and  remainder  of  my  estate  I  give  and  bequeath  to 
luy  executors,  to  be  divided  by  them  among  such  incorporated  religious, 
benevolent,  and  charitable  societies  of  the  dty  of  New  York,  and  in  such 
amounts,  as  shaU  be  appointed  by  them,  with  the  approval  of  my  friend  the 
I  lev.  Dr.  WUliam  R.  Hunthigton,  if  Uvlng.  If  for  any  reason  any  legacy  or 
legacies  left  by  tlds,  my  wiU,  either  pecuniary  or  residuary,  sludl  lapse  or  fail, 
I  give  and  bequeath  the  amount  thereof  absolutely  to  the  persons  named  am 
my  executors.  In  the  use  of  the  same  I  am  satisfied  tliat  they  wOl  follow 
-what  they  believe  to  be  my  wishes.  I  impose  upon  them,  however,  no  condi- 
tion, leaving  the  same  to  them  personaUy  and  absolutely,  and  without  any 
limitation  or  restriction." 

It  is  this  last  provision  which  is  attacked  by  Mr.  Marmont  B.  Ed- 
son, and  which  ha«  led  to  the  present  contest  After  the  execution 
of  this  will  Miss  Edson  executed  three  codicils,  varying  the  legacies. 
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but  otherwise  reaffirming  the  proyisions  of  the  will;  and  in  the  sec- 
ond codicil,  executed  two  days  before  her  death,  she  repeats  and 
reaffirms  the  above-quoted  proyision,  and  this  second  codicil  is 
likewise  attacked. 

We  have  carefully  considered  all  the  evidence  which  was  adduced 
before  the  learned  surrogate,  and  we  fail  to  find  any  circumstance 
bearing  upon  the  central  fact  of  the  legacy  to  the  three  executors 
as  individuals  which  raises  a  presumption  of  undue  influence.  On 
the  contrary,  the  evidence  is  all  the  other  way,  and  tends  to  dissi- 
pate even  a  suspicion  of  undue  influence.  It  is  true  that  Mr.  Par- 
sons was  Miss  Edson's  legal  adviser  and  personal  friend,  but  it  is 
not  true  that  she  implicitly  followed  his  advice.  Miss  Edson  was 
possessed  of  a  strong  will.  She  was  quite  firm  in  following  the 
bent  of  her  own  mind  and  judgment,  and  she  was  not  readily  in- 
fluenced. She  sometimes  rejected  loans  that  Mr.  Parsons  had  ap- 
proved of  and  recommended  to  her.  At  one  time  he  advised  her 
to  sign  an  agreement  for  the  consolidation  of  the  Edison  Electric 
light  Company,  in  which  she  was  interested  as  a  stockholder,  with 
three  manufacturing  companies.  She  did  so,  but  subsequently  in- 
sisted,  against  his  judgment,  upon  the  withdrawal  of  her  name. 
She  insisted  upon  remaining  in  the  city,  and  taking  charge  of  her 
own  affairs  at  times  when  he  thought  she  would  be  better  away, 
leaving  her  troubles  to  him.  Upon  another  occasion  he  expressed 
a  very  decided  opinion  to  both  of  the  Misses  Edson  against  their 
holding  electric  company's  stock,  but  he  was  "given  to  understand 
that  they  would  do  as  they  chose  to."  This  unwillingness  to  accept 
advice  cost  them  considerable  money,  and  the  testatrix  subsequently 
admitted  to  Mr.  Parsons  that  '^if  she  had  acted  in  accordance  with 
the  opinions"  which  he  had  expressed,  she  and  her  sister  "would 
have  been  saved  much  loss." 

Even  when  Miss  Edson  was  upon  her  deathbed  this  strength  of 
will  was  marked.  When  a  change  of  medical  treatment  was  sug- 
gested "she  said  something  to  the  effect  that  she  was  satisfiiid  with 
the  treatment,  and  that  is  all  there  is  about  it."  When,  subse- 
quently, the  matter  was  pressed,  she  declined  to  change  the  treat- 
ment,— ^that  is,  the  school  of  medicine, — ^though  willing  to  change 
the  practitioner.  Her  letter  on  the  subject  indicates  the  correct- 
ness of  a  remark  made  by  Mr.  Parsons  to  Mr.  Marmont  Edson,  wh*en 
the  latter  requested  him  to  speak  to  Miss  Edson  about  a  change  of 
treatment,  to  the  effect  that  "his  sister  would  not  permit  anybo^ly 
to  volunteer  suggestions  or  advice  about  her  affairs,"  and  it  also 
illustrates  the  force  of  Mr.  Edson's  reply  that  'lie  had  not  the  cour- 
ts to  make  «uch  suggestion  to  his  sister."  That  letter  is  under- 
lined in  many  places,  and  it  speaks  emphatically  of  the  patient's 
wilL  *1  shall  be  able,"  sjie  says,  "to  be  rid  of  Dr.  Thompson,  and 
have  a  new  doctor,  but  by  no  means  to  change  the  practice.  •  •  ♦ 
I  will  to-day  study  *the  papers,'  and  try  to  have  them  ready  for  vou 
when  you  are  ready  for  them.  ♦  ♦  •  i  feel  it  is  best  to  choose 
as  I  have  in  my  case.  No  more  Dr.  Thompson,  but  a  new  doctor, 
land,  in  my   case,   no  allopathic   treatment."    Other  illustrationfl 
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might  be  given,  but  they  are  unnecessary.  The  whole  matter  was 
well  summed  up  by  Dr.  Peterson  when  he  testified  that  ^she  had  a 
will  of  her  own,  and  did  just  as  she  wanted  to." 

This  is  not  the  ease,  therefore,  of  a  confidential  adviser  imposing 
his  will  upon  a  mind  naturally  weak,  or  upon  a  strong  mind  en- 
feebled by  age  or  sickness.  Miss  Edson's  mind  was  clear  and  her 
will  was  strong  until  the  end;  and  Mr.  Parsons'  rdations  with  her 
were  never  of  an  especially  close,  constant,  or  confidential  char- 
acter. There  had,  in  fact,  been  no  occasion  for  such  relations.  He 
had  had  little  or  no  law  business  to  transact  for  her.  The  legal 
work  attendant  upon  her  investments  had  been  performed  by  others 
under  his  general  direction.  He  had  given  advice,  which  sometimes 
was  followed  and  sometimes  was  not.  He  undoubtedly  had  her  re- 
spect and  esteem,  her  confidence,  also,  as  a  lawyer  of  integrily  and 
good  judgment;  but  there  was  nothing  whatever  in  their  relations 
to  justify  the  presumption  of  any  special  infiuenoe. 

Ooming  down  to  the  actual  facts  with  regard  to  the  preparation 
of  the  wUl,  we  find  none  of  the  indicia  of  undue  infiuence.  The  tes- 
tatrix was  not  secluded,  nor  was  she  surrounded  by  Mr.  Parsons' 
adherents.  She  was  perfectly  free  to  see  and  advise  with  whom  she 
pleased.  Mr.  Parsons  came  when  he  was  requested  to  come,  and 
even  then  was  not  an  especially  frequent  visitor.  Nor  was  there 
any  haste  or  secrecy  about  the  execution  of  the  instrument  After 
consultation  and  instructions,  a  tyi)ewritten  draft  was  sent  to  Miss 
Edson,  and  she,  in  her  own  handwriting,  altered  the  provision  for 
her  brother,  Marmont,  from  one-half  of  the  residue  to  one-third. 
The  execution  of  the  will  and  codicils  was  ddiberate,  and  attended 
with  all  proper  precautions.  The  testimony  on  this  head  is  dear 
and  conclusive.  When  the  contestant  desired  information  with  re- 
gard to  the  will  it  was  readily  afforded  him.  He  met  Mr.  Parsons 
at  Miss  Edson's  bedside,  two  days  before  she  died,  and  then  and 
there  the  will  was  read  to  him.  This  meeting  was  at  Mr.  Parsons' 
own  suggestion.  Miss  Edson  produced  a  copy  of  the  will  from  a 
bundle  of  papers  that  she  kept  under  her  pillow,  and  then  Mr.  Par- 
sons read  it,  "pausing  [we  quote  from  the  testimony]  at  each  para- 
graph, or  at  each  provision,  in  the  progress  of  the  reading,  there  be- 
ing  conversation  between  the  brother  and  the  sister,  and  as  to  this 
or  that  provision,  she  asking  whether  he  had  anything  to  say,  or 
was  that  right,  or  something  of  that  kind,  and  so  the  reading  was 
completed."  This  interview  lasted  for  an  hour  or  two,  and  it  af- 
fords evidence,  not  only  of  the  openness  of  the  transaction,  but  of 
Miss  Edson's  clearness  of  mind  and  strength  of  purpose  down  to 
within  two  days  of  her  death.  That  this  interview  aroused  no  sus- 
picion of  undue  infiuence  in  Mr.  Edson's  mind  is  apparent  from  what 
followed.  Later  upon  the  same  day  he  told  Mr.  Parsons  that  it 
would  be  very  gratifying  if  his  sister  would  give  more  legacy  to  his 
son,  Jarvis.  "I  told  him,"  said  Mr.  Parsons  in  reply,  "that  I  could 
not  make  to  her  any  suggestion  about  this  testamentary  provision; 
that  I  had  limited  mysefi  to  answering  the  questions  which  she  put 
to  me,  and  that  I  should  continue  to  do  so;  that,  as  he  very  well 
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knew,  she  wa£  not  the  sort  of  p^son  whom  any  <me  would  be  likdy 
to  yenture  to  make  suggestions  to;  and  he  suggested  himself,  I 
think,  at  that  intendew, — if  not  at  that  interview  at  the  only  other 
interview  that  I  ever  had  with  him, — that  they  (referring  to  the 
members  of  his  family)  had  found  fault  with  him  that  he  had  not 
influenced  his  sister,  and  that  he  had  responded  to  them  that  they 
knew  perfectly  well  that  his  sister  was  not  a  person  whom  any  one 
could  influence.*' 

It  fshould  be  observed  that  Mr.  Edson  was  not  examined  as  a  wit- 
ness in  the  surrogate's  court,  and  that  the  testimony  of  Mr.  Parsons 
stands  entirely  uncontradicted.  Mr.  Parsons,  however,  promised 
that  he  would  repeat  to  Miss  Edson  what  he,  Marmont  Edson,  had 
just  said  about  his  son,  Jarvis;  and  the  result  was  that  upon  the 
same  evening  Miss  Edson  executed  the  third  codicil,  in  which  she 
gave  a  legacy  of  $20,000  to  Jarvis  Edson« 

We  think  that,  upon  all  the  evidence,  the  learned  surrogate  was 
fully  justifled  in  the  statement  that  ''the  contestant's  case  abso- 
lutely and  totally  fails.."  There  is  really  nothing  left  of  it  save  the 
mere  fact  that  Mr.  Parsons  was  one  of  the  three  executors  to  whom 
individually  the  residuary  estate  was  bequeathed;  and  that,  under 
well-settled  rules,  was  insufficient  to  create  a  presumption  against 
the  yalidity  of  the  legapy.  In  re  Smith,  95  N.  Y.  522;  Loder  ▼. 
Whelpley,  111  N.  Y.  239, 18  N.  E.  Rep.  874;  Parfltt  v.  Lawless,  L.  R 
2  Prob.  &  DiT.  462.  It  was,  at  most,  a  suspicious  circumstance. 
Such  a  circumstance  ''is,''  as  was  said  by  Baron  Parke  in  Barry  r 
Butlin,  1  Curt  Ecc.  637,  "of  more  or  less  weight,  according  to  the 
facts  of  each  particular  case,  and  in  some  of  no  weight  at  aU«" 

Upon  the  surroundings  of  this  case  it  was  a  circumstance  of  but 
little  weight  If  it  aroused  a  suspicion  at  aU,  that  suspicion  was 
completely  dissipated  when  all  the  facts  were  placed  before  the 
court  The  decree  of  the  surrogate  should  be  affirmed,  with  costs. 
All  concur. 


(70  Hun,  600;  mem.  report  witbout  opInlOQ.) 
OONBOY  V.  CUNNINGHAM  et  aL 

(Supreme  Court,  G^ierol  Term,  Third  Department   July  8,  1883.) 

FIKDI17G8  OF  ReFBREB— SUTFICIBNCT  OF  EviDBNCB. 

Though  the  evidence  to  sustain  the  flndins^s  of  a  referee  in  staiting  an  ac- 
count Is  unsatisfactory,  such  findings  wlU  not  be  disturbed  on  appeal^ 
where  there  is  no  reason  for  beUeying  that  the  appellate  court  could  reach 
a  more  satlsf actoiy  conclusion. 

Api)eal  from  judgment  on  report  of  referee. 

Action  by  Midiael  P.  Ck>nbo7  against  Mary  Cunningham,  Edward 
Cunningham,  (her  husband,)  Bridget  Conboy,  Agnes  (Donboy,  Theresa 
Gonboy,  Egbert  W.  Lansing,  the  Mechanics'  Savings  Bank,  James 
Lester,  Ellen  Oerdect,  Edward  Hanlon,  Thomas  Dowd,  Thomas  HoU- 
han,  Jean  Demers,  David  Baylor,  Thomas  Hanlon,  and  John  Perry, 
for  the  partition  of  certain  land.  From  an  interlocutory  judgment 
ascertaining  the  respective  rights,  shares,  and  interests  of  the  par- 
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ties  to  the  property  in  suit,  and  ordering  a  sale  of  such  property, 
defendant  Mary  Cunningham  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  flERBICK, 
JJ. 

Henry  A.  Strong,  for  appellant. 

Doyle  &  Pitts,  (Charles  F.  Doyle,  of  counsel,)  for  respondent 

HERRICK,  J.  The  alleged  errors  sought  to  be  reviewed  upon 
this  appeal  are  those  claimed  to  have  been  made  by  the  referee  in 
maJdng  and  stating  the  accounts  between  the  parties  for  rents  col- 
lected, and  commissions  charged  for  their  collection,  and  for  moneys 
disbursed.  The  action  is  for  a  partition  of  land  of  which  the  par- 
ties were  tenants  in  conmion.  The  alleged  errors  are  errors  of 
fact  The  evidence  as  to  rents  collected  and  moneys  paid  out  is 
not  entirely  satisfactory,  but  the  referee  had  the  witnesses  before 
him  in  person,  and  heard  their  statements  as  to  the  manner  in  which 
they  made  out  their  accounts.  I  see  no  reason  for  believing  that 
we  could  reach  a  conclusion  any  more  satisfactory  than  the  one  at 
which  he  has  arrived.  Judgment  should  be  affirmed,  with  costs 
of  this  appeal  to  be  deducted  from  the  share  of  the  appellant  in  the 
proceeds  of  sale.     All  concur. 


(70  Hun,  598;  mem.  report  without  opinion.) 
RAMSEY  T.  TIMAYENIS. 

(Supreme  Court,  General  Term,  First  Department   June  90,  1893.) 

AsBEBT  ON  Cini*  Process— Fraud— Vacating  Order. 

An  order  of  arrest  was  granted  on  the  ground  Hiat  certain  money  had 
been  obtained  from  plaintiff  through  deceit,  and  received  by  defendant 
in  a  fiduciary  capacity.  The  affidavit  of  defendant,  on  motion  to  vacate 
the  order,  showed  that  the  plaintiff  had  advanced  the  money  with  intent 
to  go  into  business  with  defendant,  and  under  a  promise  by  plaintiff  to 
advance  a  large  sum  to  purchase  an  interest  therdn.  A  letto:  from  plain- 
tiff, some  months  after  the  discovery  of  the  alleged  fraud,  showed  con- 
tinued confidence  in  the  integrity  of  defendant,  and  in  the  success  of  the 
business.   Bdd,  that  the  order  was  properly  vacated. 

Appeal  from  special  term,  New  York  county. 

Action  by  Peter  N.  Ramsey  against  Telemaqne  T.  Timayenis. 
Prom  an  order  vacating  an  order  of  arrest,  plaintiff  appeals.  Af- 
firmed. 

The  order  of  arrest  was  granted  urK)n  the  ground  •that  the  action  Is  brought 
to  recover  damages  for  tiie  wronspFul  conversion  of  personal  property  and 
money  obtained  by  fraud  and  deceit,  and  received  by  the  defendant,  as  agent 
of  me  plaintiff,  in  a  fidu.:iary  capxiclty."  It  is  admitted  that  the  defendant 
received  from  the  plaintiff  the  sum  of  $4,052,  and  a  note  for  $365  mentioned  in 
the  complaint.  The  facta  which  plaintiff  attempted  to  eetabUsh  were  tiiat  de- 
fendant represented  to  plahitiff  that  he  was  making  55  per  cent  net  profits 
on  the  sales  in  his  busineiM.  and  requested  the  plaintiff  to  take  an  inten^st 
therein.  This  plaintiff  declined  to  do  at  that  time,  but  stated  that  as  soon 
as  he  could  make  certain  financial  arrangements  he  would  consider  the  prop- 
OcAtion,  provided  defendant's  books,  upon  examination,  verified  his  statements 
as  to  profits.  Subsequently,  the  defendant  requested  plaintiff  to  furnish 
money  for  the  purchase  of  certain  book  plates,  and  it  was  thereupon  ar 
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ranged  that  the  defendant,  as  plalntllTB  agent,  should  pnrcfaAse  these  plates 
fcir  the  plaintiff  Tirith  the  plaintiff's  money;  that  If  the  plaintiff  should  eon- 
dude  to  take  an  Interest  In  the  defendant's  business  the  plates  could  1)e 
tnmed  In  as  cash,  at  their  cost  price;  that  If  he  eOiould  determine  not  to  take 
an  Interest  in  the  business  they  should  be  sold,  and  the  plaintiff  reimbursed 
from  their  proceeds.  That  thereafter  plaintiff  furnished  certain  specified 
sums  of  money,  amounting  to  $4,052,  whldi  was  done  In  each  case  upon  the 
statement  and  representation  of  defendant  that  certain  plates  had  been  fur- 
nished, and  were  ready  for  dehvery,  and  that  the  money  was  needed  to  pay 
for  them.  That  not  only  were  the  statements  as  to  the  profits  of  the  defend- 
ant's business  false,  and  made  with  a  fraudul^it  Intent,  but  the  money  which 
the  plaintiff  gave  to  the  defendant  for  the  specific  purpose  of  paying  for  the 
plates  was  none  of  it  used  for  that  purpose,  and  although  he  had  represented 
to  the  plaintiff  that  the  money  was  to  be  used,  and  had  been  used,  for  the 
purchase  of  16  specific  sets  of  plates,  upon  examination  only  7  sets  of  plates 
were  found  to  have  been  purchased  during  the  time,  and  those  were  paid  for, 
not  with  the  money  of  the  plaintiff,  but  with  the  notes  of  the  Minerva  Pub- 
lishing Company,  aud  those  7  sets  of  plates  belonged  to  the  Minerva  Pub- 
lishing Company.  The  money  which  the  plaintiff  paid  was  converted  by  the 
defendant  to  his  cwn  use.  Defendant's  afildavit  showed  that  he  had  known 
plaintiff  tlir^^o  years.  That  In  June,  1891,  plaintiff  called  at  defendant's  place 
of  buslaess  (which  was  the  office  of  the  Minerva  Publishing  Company,  a  corpo- 
ration, of  which  defendant  wns  general  manager,  and  most  of  the  stock  of 
which  defendant  owued)  to  Inquire  concerning  the  Judd  Publishing  Company. 
In  which  last  company  plaintiff  stated  that  he  had  been  invited  to  Invest 
$100,000.  Plaintiff  claimed  to  be  worth  from  $300,000  to  $400,000.  Defendant 
said  he  knew  nothiug  about  the  Judd  Publishing  Company,  and  stated  to 
plaintiff  that  If  he  had  $100,000  to  invest  he  could  not  do  better  than  to  put 
it  in  his  company,  (the  Minerva  Publishing  Company.)  Defendant  then  stated 
V)  plaintiff  that  he  was  cramped  for  money  in  his  business,  and  at  the  end 
of  the  interview  borrowed  $250  of  plaintiff,  which,  with  $5  bonus,  he  returned 
on  June  IHth.  Thereafter  several  interviews  were  had  between  the  parties, 
(luHng  which  defendant  Informed  pLaintlff  fully  of  the  condition  of  the  com- 
pany's business;  that  Its  capital  of  $10,000  was  Insufficient  for  its  needs, 
and  that  he  had  had  to  borrow  $20,000  from  one  D.  Jannopoulo,  of  St  Louis, 
for  which  the  company's  notes  had  been  given,  secured  by  a  pledge  of  de- 
f4>ndant's  stock;  and  that  he  felt  confident  that  if  he  could  obtain  $75,000 
additional  <»pital  he  could  greatly  extend  the  business,  and  make  it  pay  20 
to  25  per  cent,  profit,  where  It  was  only  paying  15  per  cent,  as  it  then  stood. 
That  thereupon  a  verbal  agreement  was  made  between  them,  under  which 
plaintiff  began  to  pay  money  to  the  defendant.'  That  on  July  17,  1891,  and 
after  plaintiff  had  made  two  payments  to  defendant,  (one  on  July  14,  1^1, 
of  $233,  ond  one  on  July  16,  1891,  of  $664,)  defendant  wrote  plaintiff  a  letter,. 
which  is  as  foUows: 

-New  York,  July  17th,  1891. 
"My  Dear  Ramsey:  Have  the  kindness,  at  your  earliest  convenience,  to  send 
me  a  letter  stating  terms  and  conditions  upon  which  you  will  join  me  In  bu^- 
ness.  While  I  fully  understand  the  terms  and  conditions  which  we  have  dis- 
cussed together  many  times,  I  desire  to  have  everything  in  writing,  as  your 
letter  may  facilitate  the  settlement  that  I  will  have  to  make  with  Mr.  Jan- 
nopoulo. 

"Very  truly  yours,  T.  T.  Timayenls." 

Then  defendant  wrote  in  reply  a  letter  dated  July  20,  1891,  which  Is  as 
foUows: 

"New  York,  July  20th,  1801. 

"My  Dear  Timayenls:  Your  letter  of  July  17ih  at  hand,  and  contents  noted, 
and  in  reply  will  say:  I  will  give  you  twenty-nine  thousand  dollars  for  forty-nine 
per  cent,  of  the  Minerva  rublishlng  Company,  and  you  to  retain  fifty-one  per 
cent,  yourself,  and  the  officers  of  the  company  to  be  divided  between  you  and 
I  as  we  may  decide  at  the  proper  time:  providing  you  will  se<rure  for  yourself 
Mr.  JaDnopo\Tlo'3  Inton^st  in  the  company,  and  become  Individually  responsi- 
ble for  the  same,  we  to  become  responsible  for  all  debts  of  the  company. 
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and  release  Mr.  Jaonoponlo  from  all  liabilities.  When  yon  haye  done  this,  then 
I  will  come  In,  and  take  the  management  of  the  finances  and  sapply  the 
same,  to  yonr  entire  satisfaction.  Yon  to  have  charge  of  whatever  branch  of 
the  business  yon  wish,  and  if  the  company  should  grow  ns  fast  as  I  think 
it  will,  with  your  and  my  best  efforts,  I  will  loan  the  company  what  money 
It  may  want  up  to  fifty  tliousand  dollars  at  6  per  cent,  until  such  time  as  yon 
want  to  pay  mc  back.  Trusting  this  will  give  you  all  the  assurance  you  need 
of  my  good  faith,  and  encourage  you  in  the  good  work  you  are  now  doing, 
X  am,  Resp'y  yours,  P.  N.  Ramsey. 

"32  West  30th  St" 

Upon  a  copy  of  this  letter,  defendant  wrote:  "Accepted.  T.  T.  Timayenis," 
--and  the  contract  was  complete.  Tliereafter,  plaintiff  continued  his  pay- 
ments under  this  contract,  and  every  dollar  of  the  money  was  used  in  the 
business.  The  plaintiff  continued  his  payments  imtil  S^^mber  4, 1891.  Dur^ 
ing  all  this  time  he  was  at  the  company's  office  at  least  four  times  a  week 
He  knew  that  the  plates  purchased  were  being  used  to  print  from.  He  askiMl 
for  and  received  copies  of  the  books  printed  from  them.  Defendant  specific- 
ally denied  making  any  of  the  statements,  representations,  or  promises 
claimed  by  plaintiff,  either  in  regard  to  the  plates,  the  books,  or  ^e  budness. 
As  to  the  note  for  $365,  the  proceeds  of  which  plaintiff  claims  defendant  has 
converted,  and  which  phiintiff  says  "has  been  paid  in  full"  by  him, 
defendant  alleged  that  pLaintlff  gave  the  note  because  he  was  short 
of  cash;  that  defendant  discounted  it  with  H.  H  Brockway;  that  when 
It  fell  due,  on  November  21,  1891,  plaintiff  could  not  pay  it,  and  requested 
defendant  to  take  it  up.  As  defendant  was  liable  on  it  as  indorser,  defend- 
ant on  December  6,  1891,  gave  plaintiff  $300  to  pay  on  the  note;  plaintiff 
agreeing  to  add  $65,  and  take  it  up.  On  December  7,  1891,  plaintiff  paid 
Brockway  the  $300,  which  defendant  had  given  him,  and  on  July  12,  1892, 
plaintiff  paid  $25  more  on  the  note,  ar.d  the  balance  of  it  is  still  unpaid. 
After  September  4,  1891,  (the  time  when  defendant  claims  to  have  discovered 
the  alleged  frauds  and  misrepresentations  of  defendant,)  defendant  went  to 
St  Louis,  at  plaintiff's  request,  and  obtained  a  written  agreement  from 
D.  Jannopoulo,  (who  held  the  company's  notes,  and  also  owned  some  stock.) 
which  is  set  forth  in  tlie  record,  and  by  which  Jannopoulo  agreed  to  wait 
imtil  October  20th  before  disposing  of  his  stock;  and  on  defendant's  return 
to  New  York,  and  on  September  21,  1892,  he  wrote  ;i  letter  to  plaintiff,  in 
which  he  stated  the  success  he  had  with  Jannopoulo,  and  asked  plaintiff  to  not 
disappoint  him  in  regard  to  the  $10,000  which  plaintiff  had  promised  to  pay 
him  before  he  went.  On  February  3,  1892,  being  five  months  after  the  dis- 
covery of  the  alleged  fraud,  plaintiff  wrote  a  letter  to  defendant,  which  is 
as  follo^^s. 

"New  York,  February  3,  1892. 

"My  Dear  Timayenls:  It  is  with  regret  I  am  compelled  to  write  this  request 
to  you  to  help  me  out  of  my  difficulty  at  this  time,  for  I  suppose  your  business 
is  growing  as  fast  as  ever,  and  ready  cash  is  In  great  demand  with  you,  lis 
well  as  with  myself.  But  you  have  the  advantage  of  me,  because  you  can  get 
around  to  attend  to  matters  yourself.  But,  with  me  being  idck  as  long  as  T 
have,  as  you  well  knew,  and  having  to  depend  upon  some  one  else  to  do 
everything,  there  is  a  groat  shrinloigo  and  loss;  and  as  I  have  not  sold  any  of 
my  houses  yet,  and  not  being  able  to  get  the  large  one  done,  on  account  of  my 
sickness,  I  am  in  a  big  hole,  and  come  to  you,  as  a  brother  Mason,  to  get  you 
to  help  me  out,  and  I  am  sure  you  will  do  so  with  all  your  heart  I  am  sorry 
I  could  not  raise  more  money  last  season  to  put  In  to  help  you  moke  your  busl- 
ness  a  great  success,  for  I  have  the  faith  In  your  ability,  as  a  scholar,  to  make 
the  Minerva  Publishing  Company  one  of  the  greatest  publishing  houses  in 
tills  countiy.  And  now,  Tlmayenls,  as  a  Mason,  I  come  to  you,  as  a  brother 
Mason,  for  help,  and  you  must  stand  by  me.  Now,  if  you  cannot  give  me  any 
cash,  give  me  the  notes  of  the  Minerva  Publishing  Company  for  six  thousand 
dollars,  one-half  for  three  months,  and  one-half  for  four  months;  and  I  can 
get  them  discounted  at  my  bank,  and  give  you  part  of  the  money  back  for 
the  use  of  the  company.  Make  out  the  notes  to  ]Mr.  .Tannoponlo  or  to  your 
order,  and  he  or  you  Indorse  them.    If  they  were  made  out  to  Jannopoulo, 
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and  he  Indonses  them,  there  would  be  no  trouble  to  get  them  renewed  here 
when  they  become  due  if  you  wanted  to.  Now,  T.,  for  God  sakes,  help  me  this 
time,  and  some  day  I  will  come  to  your  help,  like  a  brother. 

"I  am,  Resp'y  yours,  P.  N.  Ramsey.'* 

Argued  before  VAN  BEUNT,  P.  J.,  and  POLLETT  and  PARKER, 
JJ. 

Dflly  Chandler  &  Beymour,  (P.  Seymoury  of  counsel,)  for  appel- 
lant. 
W.  R.  Bronk,  for  respondent 

VAN  BRUNT,  P.  J.  We  see  no  reason  for  interfering  with  the 
order  appealed  from,  or  for  differing  with  the  conclusions  arrived 
at  by  the  learned  judge  who  heard  the  motion  resulting  in  tlie  order, 
and  which  are  embraced  in  his  memorandum  contained  in  the  rec- 
ord. There  seems  to  be  no  question  whatever  but  that  the  con- 
tentions upon  the  part  of  the  plaintiff  are  absolutely  inconsistent 
with  the  statements  in  writing  made  by  him.  The  letter  of  the 
20th  of  July,  1891,  in  answer  to  the  defendant's  letter  of  the  17th 
of  July,  1891,  is  in  manifest  contradiction  to  the  claims  now  ad- 
vanced upon  the  part  of  the  plaintiff;  and  it  seems  to  be  almost  in- 
credible that  the  plaintiff,  after  he  had  learned  that  he  had  been 
swindled  in  the  manner  claimed  by  him  upon  this  application,  should 
have  written  the  letter  of  the  3d  of  February,  1892,  months  after 
the  advances  which  formed  the  subject-matter  of  this  action  were 
made.  The  order  should  be  affirmed,  with  $10  costs  and  disburse- 
ments.    All  concur. 

(70  Hun.  348.) 
SMITH  V.  UNION  MILK  CO. 

(Supreme  Court,  General  Tenn,  First  Department   June  80,  1893.) 

1.   AOTION  A6AIN8T  FORBION  COBPORATIONS— JURISDICTION— HoW  OBTAINED. 

Code  Cirll  Proc  §  1780,  provides  that  a  resident  may  maintain  any  action 
against  a  foreign  corporation,  but  a  nonresident  can  only  maintain  such 
action  "(1)  when  the  action  is  brought  to  recover  damages  for  the  breach 
of  a  contract  made  within  the  state,  or  relating  to  property  situated 
within  the  state  at  the  time  of  the  making  thereof.*'  HeUdf  that,  unless  the 
foreign  corporation  appeared  in  such  action,  and  acquiesced  expressly  or 
tacitly  to  the  jurisdiction  of  the  court,  no  Jurisdiction  could  be  acquired 
without  proof  that  plaintiff  was  a  resident  of,  or  that  the  contract  was 
made  or  the  cause  of  action  arose  within,  the  state. 
2l  Same— Attachmbnt— Priority. 

An  affidavit  for  an  attachment  In  an  action  for  breach  of  contract 
against  a  foreign  corporation  aUeged  that  defendant  was  a  foreign  corpo- 
ration, with  an  office  in  this  state.  The  complaint  on  which,  together 
with  the  affidavit  and  the  summons,  the  attachment  was  granted,  aUeged 
that  plaintiff  sold  defendant  certain  goods,  for  which  defendant  agreed 
to  pay,  but  had  failed  to  do  so.  It  was  not  alleged  when  the  sale  was 
made,  or  at  what  place  payment  was  to  be  made,  nor  that  defendant  was 
exclusively  engaged  in  business  within  this  state.  The  papers  did  not 
show  that  the  contract  was  made,  or  that  the  cause  of  action  accrued, 
within  the  state.  Plaintiff's  residence  was  not  aUeged.  Held,  that  it 
could  not  be  Infon-od  that  the  conti-act  was  made  or  broken  In  this 
state,  as  against  a  subsequent  attachlnpr  creditor,  wliose  writ  was  regular, 
and  founded  on  sufficient  facts  affirmatively  alleged  and  averred. 
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Appeal  from  special  term,  New  York  comity. 

Action  by  Jolm  A  Smith  against  the  Union  Milk  CJompany  for 
breach  of  contract.  Plaintiff  obtained  an  attachment,  but  on  mo- 
tion of  Jesse  Durland,  a  subsequent  attaching  creditor  of  defend- 
ant, an  order  was  made  vacating  the  same.  From  such  order, 
plaintiff  appeals.     Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  FOLLETT  and  PABKEB,  JJ. 

Stapler,  Smith  &  Tomlinson,  (Henry  W.  Smith,  of  counsel,)  for 
appellant 
Maclay  &  Forrest,  for  respondent. 

FOLLETT,  J.  The  actions  brought  by  the  parties  to  this  ap- 
peal are  for  the  recovery  of  damages  for  the  breach  of  contracts. 
Such  an  action  may  be  maintained  by  a  resident  of  this  state 
against  a  foreign  corporation,  though  the  contract  was  not  made  in 
this  state,  and  though  the  cause  of  action  did  not  arise  therein; 
but  a  nonresident  cannot  maintain  such  an  action,  unless  the  con- 
tract was  made  within  the  state,  or  unless  the  cause  of  action 
arose  therein.  Code  Civil  Proc.  §  1780.  Unless  a  foreign  corpora- 
tion appears  in  such  an  action,  and  either  expressly  or  tacitly 
acqmesces  in  the  jurisdiction  of  the  court,  none  is  acquired  without 
it  is  established  either  that  the  plaintiflf  is  a  resident  of,  or  that 
the  contract  was  made  or  the  cause  of  action  arose  within,  the 
state.  It  is  conceded  that  the  defendant  in  these  actions  is  a 
foreign  corporation.  Both  attachments  were  granted  exclusively 
on  that  ground,  and  were  levied  on  the  same  property.  It  is  not 
shown  that  the  defendant  has  been  served  with  process  in  this 
state,  or  that  it  has  appeared  in  either  action.  Therefore  it  does 
not  appear  that  jurisdiction  of  the  defendant  has  been  acquired 
in  either  action.  So  far  as  it  appears,  the  only  effect  of  a  judgment 
in  either  action  wiU  be  to  bind  and  authorize  a  sale  of  such  prop- 
erty as  has  been  or  may  be  attached  before  judgment  entered. 
Code,  §  707. 

The  sole  question  in  this  case  is,  did  the  appellant,  whose  at- 
tachment was  first  issued  and  levied,  acquire  a  legal  lien  as  against 
the  subsequent  attachment  of  the  respondent?  The  sufficiency 
of  the  respondent's  papers  to  support  his  attachment  is  not  ques- 
tioned. He  alleges  in  his  verified  complaint,  and  avers  in  his  affi- 
davit, ux)on  which,  together  with  the  summons  and  complaint,  his 
writ  was  granted,  that  the  plaintiff  is  a  resident  of  ttds  state,  and 
also  that  the  promissory  note  which  is  set  up  as  a  first  cause  of 
action  was  made  and  dishonored  in  this  state.  The  appellant 
avers  in  his  affidavit,  upon  which,  together  with  the  summons  and 
complaint,  his  attachment  was  granted,  that  the  defendant  is  a 
foreign  corporation,  with  an  office  in  this  city,  and  has  horses, 
wagons,  milk  cans,  bottles,  and  accounts  within  this  state;  and 
he  alleges  in  his  verified  complaint  that  the  defendant  is  a  foreign 
cor|>oration,  organized  under  the  laws  of  New  Jersey,  and  is  doing 
business  in  the  state  of  New  York,  with  an  office  at  No.  57  Sixth 
avenue,  in  the  city  of  New  York.    It  is  also  alleged  in  the  com- 
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plaint  that  in  June  ajid  July,  1892,  the  plaintiff  sold  and  delivered 
to  the  defendant  milk  and  cream  of  the  value  of  $1)168,  which  sonx 
the  defendant  agreed  to  pay  therefor,  but  has  wholly  failed  bo  to  do. 
It  is  not  alleged  where  the  sale  or  delivery  was  made,  or  at  what 
place  payment  was  to  be  made;  nor  is  it  alleged  or  averred  that 
the  defendant  was  exclusively  engaged  in  business  in  this  state. 
The  pax)er8  do  not  affirmatively  show  that  the  contract  was  made, 
or  that  the  cause  of  action  arose,  within  this  state;  and  we  do 
not  think  from  the  facts  alleged  and  averred  that  we  can  infer 
that  the  contract  was  made  or  broken  in  this  state  as  against  a 
subsequent  attaching  creditor  whose  writ  is  in  all  respects  regular, 
and  founded  upon  sufficient  facts  affirmatively  alleged  and  averred. 
The  milk  and  cream  may  have  been  sold  and  delivered  in  New 
Jersey,  to  be  there  paid  for.  The  residence  of  the  appellant  is 
neither  alleged  in  the  complaint  nor  stated  in  his  said  affidavit, 
nor  is  any  fact  stated  from  which  his  place  of  residence  can  be 
inferred.  So,  whether  the  appellant  be  a  resident  or  nonresident, 
he  failed  to  allege  in  his  complaint,  or  to  aver  in  his  affidavit, 
sufficient  facts  to  authorize  him  to  maintain  an  action  against  a 
foreign  corporation. 

The  appellant  urges  that  a  decision  denying  him  a  lien  will  be 
harsh,  and  founded  on  a  technicality;  that  he  may  amend  his  com- 
plaint, and  allege  or  prove  the  necessary  facts  on  the  trial.  So  he 
may,  if  the  defendant  is  personally  served  in  this  state,  or  appears 
generally,  and  does  not  raise  the  question  of  jurisdiction.  He  com- 
plains that  the  respondent  moved  to  vacate  the  attachment  solely 
on  the  papers  on  which  it  was  granted,  and  this  deprived  him  of  the 
right  to  show  that  he  is  a  resident  of  this  state,  and  that  the  contract 
was  made  and  broken  therein.  This  is  a  risk  which,  under  the  stat- 
ute, SI  creditor  must  take.  If  he  fails  to  disclose  a  cause  of  action, 
or  a  legal  ground  for  an  attachment,  though  he  may  have  both^ 
a  creditor  having  seized  the  same  property  by  virtue  of  a  valid  at- 
tachment may  have  the  prior  one  set  aside,  and  thus  gain  priority. 
The  order  should  be  affirmed,  with  $10  costs  and  dkbursements. 
All  concur. 


KLABBR  et  aL  V.  TAYLOR  et  al. 
(Supreme  Ck)i]rt,  General  Term,  First  Department    June  30,  1893.) 

EqXJITABLB  AflSIONMBirT  OF  FUND— WhAT  DOBS  NOT  CONSTITUTE. 

By  agi-eement  on  a  settlement  between  defendants,  as  executors  of  a 
mortgagee,  and  the  mortgagor,  defendants  held  $25,000  as  security  against 
certain  claims  on  the  mortgaged  premises  for-  materials  famished  to  the 
mortgagor,  which  were  in  dispute,  and  if  the  defense  to  the  claims  was 
successful  the  money  thus  held  was  to  be  paid  to  O.,  wife  of  the  mort- 
gagor. Afterwards,  O.  authorized  defendants,  in  writing,  "to  compromise, 
settle  with,  and  pay  to"  plaintiffs,  in  full  settlement  of  their  claim,  not  to 
exceed  a  certain  sum.  This  paper  was  given  to  defendants,  but  was  never 
used,  nor  was  a  compromise  with  plaintiffs  ever  made  or  undertalcen. 
Held  not  to  constitute  an  assignment  of  a  part  of  the  sum  held  as  security, 
so  as  to  render  defendants  liable  to  plaintiffs  for  the  amount  they  were 
authorized  to  pay  as  a  compromise. 
v.24N.y.8.no.l — 6 
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Appeal  from  circuit  tain,  New  York  county. 

Action  by  Simon  Klaber  and  James  Klaber,  trading  as  Klaber  & 
Son,  against  William  Taylor,  James  Armstrong,  and  Carlton  S. 
Oilson,  executors  of  John  Taylor,  deceased.  Prom  a  judgment  for 
plaintiffs,  rendered  on  a  verdict  directed  by  the  court,  defendants 
appeal.    Reversed. 

Argued  befoi^  VAN  BRUNf,  R  J.,  and  POLLETT  and  BAR 
EETT,  JJ. 

Gardner  &  Brown,  (Hamilton  Odell,  of  counsel,)  for  appellants. 
Wise  &  lichtenstein,  (Morris  S.  Wise,  of  counsel,)  for  respond- 
ents. 

BARRETT,  J.  The  defendants  are  the  executors  of  John  Tay- 
lor, deceased,  Mr.  Taylor,  in  his  lifetime,  held  mortgagee  to  a  large 
amount  upon  an  apartment  house  named  'T?he  Osborne,"  which  was 
built  by  one  Thomas  Osborne.  The  plaintiffs  furnished  certain 
marble  work  to  be  used  in  this  building,  for  which  there  is  still  due 
them  f  1,000.  Upon  Taylor's  death  an  agreement  was  entered  into 
between  his  executors  (these  defendants)  and  Mr.  and  Mrs,  Osborne 
for  a  settlement  of  all  questions  with  regard  to  Taylor's  mortgages. 
The  material  part  of  this  agreement,  as  bearing  upon  the  present 
action,  is  that  between  the  defendants  and  Mrs.  Osborne.  It  re- 
cites that  Mrs.  Osborne  claims  to  have  advanced  to  her  husband, 
out  of  her  separate  estate,  the  sum  of  |30,000,  "towards  the  erection 
of  said  Osborne  apartment  house.''  For  considerations  not  neces- 
sary to  be  detailed,  the  defendants  agree  to  pay  Mrs.  Osborne  f 5,000 
upon  the  signing  of  the  agreement,  and  to  hold  $25,000  for  her  bene- 
fit, subject  to  certain  terms  and  conditions.  'Riese  terms  and  con- 
ditions are  substantially  as  follows:  Claims  having  been  made 
against  Taylor's  estate,  growing  out  of  the  building  in  question, 
which  were  to  be  defended,  the  executors  were  to  hold  this  |25,000 
as  their  security  against  such  claims.  In  case  of  defeat  the  exec- 
utors were  to  pay  themselves  out  of  the  sum  so  withheld,  but  in 
case  of  success  they  were  to  pay  Mrs.  Osborne  the  proportionate 
part  of  the  sum  thus  released.  The  agreement  then  provides  as  fol- 
lows: 

"This  mode  of  procedure  is  to  be  continued  by  the  executors  untfl  the 
whole  amount  of  such  claims  shaU  have  been  paid,  or  are  flnaUy  disposed 
of,  or  untU  the  whole  of  said  balance  shall  have  been  exhausted,  either  by 
payment  of  claims,  or  payment  to  said  Susannah  Osborne.  When  exhausted 
in  either  way  the  executors  are  to  be,  and  are  hereby,  released  from  any 
further  liability  or  payment  on  account  hereof." 

It  appears  that  the  plaintiffs'  claim,  already  referred  to,  was  in- 
cluded in  the  list  specified  in  the  agreement,  and  was  consequently 
one  of  those  as  security  for  which  the  defendants  were  to  hold  the 
^25,000.  The  plaintiffs  never  proceeded  against  the  defendants 
upon  this  claim.  They  charged  the  marble  work  to  Mr.  Osborne 
upon  their  books,  and  subsequently  brought  an  action  against  him 
for  the  amount  so  due  them,  in  which  they  recovered  judgment  on 
the  5th  of  March,  1890.    Nor  is  the  present  action  brought  to  re- 
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cover  upon  the  claim  referred  to  in  the  agreement,  but  to  recover  a 
«pecific  part  of  the  |26,000  held  by  the  defendants  as  security  for 
that  claim.  The  facts  upon  which  the  latter  contention  is  based  arfe 
briefly  these:  A  little  ov^  a  year  after  the  agreement  was  made, 
Mrs.  Osborne  signed  a  i)aper  in  which  she  authorized  and  directed 
the  defendants,  out  of  the  moneys  remaining  in  their  hands  under 
the  agreement,  ''to  compromise,  settle  with,  and  pay  to  Klaber  & 
Son,  in  full  settlement  of  their  claim,  not  to  exceed  the  sum  of 
^939.*'  This  paper  was  received  by  the  defendants,  and  retained  By 
them,  but  they  never  acted  upon  it,  further  than  that  the  defend- 
ant Gilson,  as  executor,  drew  a  check  for  the  amount,  payable  to 
the  order  of  the  defendant  Armstrong,  and  sent  it  to  Armstrong, 
who  never  used  it  The  defendants,  in  fact,  never  tried  to  "com- 
promise or  settle'*  with  Ellaber  &  Son,  and  the  latter  knew  nothing 
of  what  Mrs.  Osborne  had  done,  and  never  heard  of  the  order, 
check,  or  transaction  until  long  afterwards.  We  can  scarcely  treat 
as  serious  the  contention  that,  upon  these  facts,  there  was  an 
equitable  assignmait  of  i)art  of  the  sum  reserved  by  the  defendants. 
The  moneys  were  not  held  by  the  defendants  for  the  payment  of 
the  plaintiffs'  claim,  or  for  the  payment  of  any  claim,  but  as  se- 
curity for  the  payment  by  them  of  such  claims  as  should  be  estab- 
lished against  them  under  the  agreement  Mrs.  Osborne  had  no 
more  right  to  require  the  defendants  to  compromise  and  settle  the 
plaintiffs'  claim  than  she  had  to  compel  the  plaintiffs  to  accept 
less  than  thieir  due.  The  plaintiffs  had  no  x>ossible  claim  against 
her,  and  consequently  there  was  no  basis  for  an  appropriation  to 
pay  a  debt  of  hers.  But,  even  if  she  chose  to  appropriate  her  own 
money  to  the  payment  of  her  husband's  debts,  she  could  only  do  so 
when  she  became  entitled  to  the  fund,  by  virtue  of  its  release  from 
the  claims  against  the  defendants,  as  specified  in  the  agreement 
She  could  not  secure  such  release  by  forcing  the  defendants  to  pay 
f939  ui)on  a  claim  which,  as  against  them,  they  believed  to  be 
wholly  unjust  Mrs.  Osborne,  therefore,  had  no  fund  in  the  defend- 
ants' hands  which  she  could  presenl^y  appropriate,  and  conse- 
quently the  order  effected  no  such  appropriation.  It  simply 
amounted  to  an  expression  of  her  wish  that^  the  defendants  should 
concede  their  liability  to  the  extent  suggested,  and  induce  the 
plaintiffs  to  look  at  it  in  the  same  way;  And,  further,  there  was 
no  delivery  of  the  instrument  to  the  proposed  assignee,  no  agree- 
ment or  understanding  on  the  subject,  and  no  knowledge,  even, 
on  the  part  of  such  assignee^  that  the  instrument  had  been  exe- 
cuted. 

A  suggestion  is  made  that  the  defendants  may  be  liable  upon  the 
doctrine  enunciated  in  Lawrence  v.  Fox,  20  N.  Y.  268.  This  cele- 
brated case  has  been  invoked  in  support  of  many  vagaries,  but 
none  quite  so  farfetched  as  this.  Mrs.  Osborne  assumes  to  direct 
the  defendants  to  settle  a  claim  against  themselves  made  by  a 
third  person  (which  claim  they  dispute)  for  an  amount  which  she 
arbitrarily  fixes,  and  to  pay  the  sum,  in  case  the  third  person  Im 
willing  to  accept  it,  out  of  moneys  which  they  hold  fi)r  thinr  own 
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security.  There  is  surely  no  possible  analogy  between  fhis  and  a 
promise  made  by  the  defendants  to  Mrs.  Osborne,  upon  a  valuable 
consideration,  for  the  benefit  of  the  plaintiffs. 

There  is  one  other  fact  which  should  be  mentioned:  It  appears 
that  on  an  examination  in  supplementary  proceedings,  in  another 
case,  Mr.  Armstrong  submitted  an  account,  in  which  Mrs.  Os- 
borne was  charged  with  the  amount  of  the  check  for  f  939,  as 
paid  to  Klaber  &  Son  in  settlement  of  the  daim.  This  charge 
was  a  plain  mistake.  The  fact  was  that  the  check  was  not  de- 
livered or  used,  and  the  amount  was  not  paid,  in  settlement  or 
otherwise.  This  entry  was  simply  an  inaccurate  statement  made, 
by  an  oversight,  to  a  stranger  to  the  present  suit, — a  statement 
which  misled  no  one,  and  of  which  neither  Mrs.  Osborne  nor 
Klaber  was  aware.  Such  a  statement  certainly  created  no  estoppel^ 
nor  did  it  in  any  wise  affect  the  real  facts  of  the  case. 

The  conclusion  is  inevitable,  from  all  the  facts,  that  this  action  i» 
without  merit,  and  that  the  complaint  should  have  been  dismissed. 
The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered^ 
with  costs  to  the  appellants,  to  abide  the  event    All  concur. 


(70  Htm,  384.) 
JUDGE  V.  O'CONNOR. 

(Supreme  Court,  General  Term,  First  Department.    June  30,  18d3.) 

Wills— CoNBTBUCTiON— Bequest  in  Trust. 

Under  a  bequest  in  trust,  the  income  to  be  paid  to  testator's  children  for 
life,  and  on  their  death  the  principal  to  be  paid  their  children,  the  trustees 
cannot  vest  one  of  testator's  children  with  the  legal  or  equitable  title  to 
any  part  of  the  principal  of  the  trust  fund. 

Appeal  from  judgment  on  reiwrt  of  referee. 

Action  by  John  H.  Judge,  as  testamentary  tmstee  nnder  the  will 
of  Garrit  Funnan,  against  Francis  B.  O'Connor,  indiyidually  and 
as  executor  of  Emiline  O'Connor,  deceased,  to  foreclose  a  mortgage. 
From  a  judgment  of  foreclosure,  entered  on  report  of  referee,  de- 
fendant appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAR- 
KER, JJ. 

Bangs,  Stetson,  Tracy  &  MacVeagh,  (Flamon  B.  Candler,  of  coun- 
sel,) for  appellant 

William  N.  Armstrong,  (Edward  C.  Perkins  and  Samuel  V.  Speyer, 
of  counsel,)  for  respondent. 

PER  CURIAM.  June  6,  1848,  Garrit  Funnan  died,  leaving  a 
will  and  testament,  which  was  probated  July  6,  1848.  By  this  will 
he  appointed  four  persona  as  executors  and  trustees,  to  whom  letters 
testamentary  were  issued.  By  the  eleventh  subdivision  of  the  will 
the  testator  devised  and  bequeathed  the  remainder  of  his  estate 
to  his  executors  and  trustees,  in  trust  to  pay  out  of  the  income 
arising  therefrom  fSOO  annually  to  his  widow,  and  one-fourth  of 
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the  remainder  of  the  income  to  each  of  his  four  daughters,  payable 
in  half-yearly  installments  during  each  of  their  natural  lives.  It 
was  further  provided  that  in  case  a  daughter  should  die  the  exec- 
ntors  and  trustees  should  pay  over  to  the  issue  of  the  daughter  so 
dying  the  one-fourth  part  of  the  trust  fund,  but,  in  case  any  daughter 
should  die  without  issue,  that  the  whole  trust  estate  should  be  held 
for  the  benefit  of  the  surviving  daughters,  and  at  their  death  should 
go  to  their  issue.  The  remainder  of  the  testator's  estate  was  set 
apart  and  held  by  the  trustees  as  directed.  The  widow  died  Jan- 
uary 14,  1867,  when  the  four  daughters  became  entitled  to  the 
whole  of  the  income.  Emiline,  one  of  the  daughters,  was  the  wife 
of  Francis  B.  O'Connor.  On  the  Ist  day  of  April,  1857,  she  pur- 
chased No.  25  Monroe  street,  in  this  city,  and,  for  the  purpose  of  se- 
<5uring  the  payment  of  f  5,000  of  the  purchase  price,  mortgaged  the 
premises  to  the  trustees  under  her  father's  will,  as  collateral  to  a 
bond  executed  by  her  husband  to  said  trustees,  by  which  he  bound 
himself  to  pay  said  sum  of  f  5,000  on  the  1st  day  of  April,  1860,  with 
semiannual  interest  at  the  rate  of  7  per  cent  Thereafter,  and  untU 
September  1,  1873,  the  interest  was  paid  by  offsetting  it  against 
the  fourth  part  of  the  income  from  the  trust  estate  payable  to 
Emiline  O'Connor.  During  these  years  the  interest  was  adjusted 
in  this  way,  and  was  indorsed  on  the  bond  as  paid,  with  the  assent 
of  herself  and  of  her  husband.  In  August,  1867,  the  survivor  of 
said  trustees  held  in  his  hands  |31,350  belonging  to  the  trust  es- 
tate; but  between  that  date  and  October  23,  1885,  he  wasted  a 
large  part  of  the  estate,  and  on  the  date  laat  mentioned  he  was  re- 
moved, and  the  plaintiff  in  this  action  was  appointed  as  testamen- 
tary trustee  in  his  stead.  At  that  time  the  estate  had  been  re- 
duced to  |9,500,  secured  by  three  mortgages,  one  of  which  being 
the  mortgage  in  suit  On  the  6th  of  March,  1886,  this  action  was 
begun  against  Francis  B.  and  Emiline  O'Connor,  who  interposed 
two  defenses:  (1)  The  statute  of  limitations;  (2)  that  the  bond 
imd  mortgage  had  been  set  apart  as  a  portion  of  the  trust  estate 
belonging  to  Emiline  O'Connor.  The  referee  found  as  a  fact,  on 
the  evidence  of  the  two  defendants,— which  was  not  disputed, — 
that  the  interest  had  been  paid  by  both  of  them,  in  the  way  herein- 
before described,  up  to  September  1,  1873,  which  was  less  than  14 
jears  before  this  action  was  begun. 

It  is  plain  that  the  statute  of  limitations  has  not  applied  as  a 
bar  to  this  action.  Under  the  trust,  the  validity  of  which  never 
has  been,  and  is  not  now,  questioned,  Emiline  O'Connor  was  not 
to  become  entitled  to  one-fourth  of  the  principal,  but  was  entitled 
only  to  one-fourth  of  the  income  derived  from  Uie  whole  trust  estate 
during  life,  and  at  her  death  one-fourth  of  the  principal  was  to  go 
to  her  issue,  if  she  left  any.  If  not,  it  remained  a  part  of  the  trust 
-estate,  as  hereinafter  stated.  Under  such  circumstances  the  trus- 
tees could  not,  by  any  act  of  theirs,  even  with  the  consent  of  Mrs. 
O'Connor,  vest  her  with  the  legal  or  equitable  title  to  any  part 
of  the  trust  estate.  Besides,  there  is  no  evidence  in  the  record 
that  they,  or  any  of  them,  ever  attempted  to  set  apart  the  bond  and 
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mortgage  as  part  of  her  one-fourth  interest  in  said  trast  estate. 
Since  the  judgment  was  entered  in  this  action,  Mrs.  0'Ck>nnor  has 
died,  leaving  several  children.  It  is  clear,  we  think,  that  these 
facts  constitute  no  defense  to  this  action,  and  that  the  plaintiff  is 
entitled  to  collect  this  mortgage  as  part  of  the  assets  of  the  trust 
estate,  for  the  purposes  of  administration,  and  for  distribution  of 
the  principal  among  the  issue  of  such  of  the  daughters,  as  have 
died,  or  shall  die,  leaving  issue. 
The  judgment  should  be  aiOrmed,  with  costs. 


(70  Hun,  509;  mem.  report  without  opinion.) 
HALL  V.  THOMPSON. 

(Supreme  Oourt,  General  Term,  Third  Department   July  8,  1883.) 

1.  MoBTOAGE—FoBBCLOsuBB— Payment— Evidence. 

In  an  action  commenced  in  1891,  by  an  administratrix,  to  foreclose 
a  mortgage  for  $330,  executed  in  1876,  to  ran  15  years  without  any  pay- 
ment of  either  principal  or  interest,  decedent's  brother  testified  that  the 
mortgage  was  given  to  secure  a  debt  of  $230  to  him  and  $100  to  decedent, 
that  he  had  been  fully  paid,  and  that  decedent  had  admitted  to  liim  that 
he  had  been  paid.  Four  other  witnesses  testified  to  similar  statements  by 
deceased.  Edd^  that  a  Judgment  for  plaintiff  was  not  supported  by  the 
evidence. 

2l  Same. 

A  clause  of  such  mortgage  which  states  that  it  was  given  for  the  pur- 
chase money  of  the  mortgaged  property  does  not  contradict  the  testimony 
of  such  witnesses,  in  the  absence  of  proof  that  decedent's  brother  had  no 
interest  in  such  property,  or  the  purchase  price  thereof,  when  it  was  con- 
veyed to  the  mortgagor. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Kate  Hall,  administratrix  of  Lyman  Hall,  deceased^ 
against  Franklin  Thompson,  to  foreclose  a  mortgage.  From  a 
judgment  entered  on  the  report  of  a  referee  in  favor  of  plaintiff,, 
defendant  appeals.    Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEEBIGE; 
JJ. 

Delcour  S.  Potter,  for  appellant 
Charles  P.  Coyle,  for  respondent 

PUTNAM,  J.  This  action  wus  brought  to  foreclose  a  mortgage 
executed  by  defendant  to  plaintiff's  intestate,  Lyman  Hall,  on  or 
about  March  15,  1876,  for  {330.  The  defendant  asserted  in  his 
answer  that  the  bond  and  mortgage  set  out  in  the  complaint  were 
given  to  secure  the  payment  of  f  100  to  said  deceased,  and  the  sum 
of  |230  to  his  brother,  John  Hall,  and  further  alleged  payment  in 
full  of  said  sums  to  said  deceased  and  John  Hall.  The  issues  were 
referred,  and  the  referee  found  in  favor  of  the  plaintiff  for  the 
fuU  amount  of  the  mortgage  and  interest. 

We  are  of  the  opinion  that  the  conclusions  reached  by  the  referee 
are  not  sustained  by  the  testimony  given  upon  the  trial,  and  that 
the  judgment  should  be  reversed  on  the  evidence.   Defendant's  wit- 
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ness  John  Hall,  the  brother  of  deceased,  who  appears  to  be  a  banker 
and  a  reputable  witness,  testified  that  he  drew  the  mortgage  in 
suit,  and  the  accompanying  bond.  Said  papers  were  given  to  se- 
cure a  debt  of  SlOO  to  deceased,  and  the  sum^of  $230  to  th^  wit- 
ness. That  deceased  afterwards  admitted  to  him  the  payment 
of  the  said  flOO,  and  that  the  witness  had  been  fully  paid  the 
amount  of  the  mortgage  debt  coming  to  him.  Four  other  wit- 
nesses testified  to  statements  by,  or  conversations  with,  deceased^ 
corroborating  the  testimony  of  said  John  Hall.  Such  evidence, 
tending  to  show  the  payment  of  the  mortgage,  was  strengthened  by 
the  lapse  of  time  since  the  execution  of  the  instrument  It  was 
executed  March  15,  1876,  and  the  action  was  commenced  in  1891* 
According  to  the  theory  of  the  plaintiff,  which  was  adopted  by  the 
referee,  tiie  mortgage  ran  a  period  of  15  years  without  any  pay- 
ment of  either  principal  or  interest.  Although  the  action  was 
not  barred  by  the  statute  of  limitation,  yet  it  is  well  settled  that 
the  lapse  of  time  may  be  properly  considered,  in  connection  with 
other  evidence,  on  a  question  of  payment  Macaulay  v.  Palmer, 
125  N.  Y.  744,  26  N.  E.  Rep.  912.  The  evidence  above  mentioned, 
showing  payment  of  the  said  bond  and  mortgage,  seems  entirely 
uncontradicted.  The  fact  that  the  mortgage  contained  a  clause 
stating  that  it  was  given  for  the  purchase  money  of  said  property 
does  not  contradict  the  testimony  given  by  John  Hall  or  the 
other  witnesses,  in  the  absence  of  proof  that  John  Hall  did  not 
own,  or  was  not  interested  in,  the  real  estate  conveyed  to  defend- 
ant, and  on  which  he  executed  the  mortgage,  or  in  the  purchase 
price  thereof.  We  conclude  that  the  judgment  should  be  reversed, 
on  the  evidence,  and  a  new  trial  granted;  costs  to  abide  the  event 
All  concur. 


(70  Hun,  599;  meuL  report  without  opinion.) 

JACOBIE  T.  MIGKLB  et  al. 

(Supreme  Court,  Geueral  Term,  Third  Department    July  8,  1893.) 

Bn  JUDICATA—FOBBCLOSXTRE  OF  SbCOKD  MORTOAGE. 

Where  the  holder  of  a  first  mortgage  is  made  party  to  an  action  by  a 
second  mortgagee  to  foreclose  his  mortgage,  and  neither  answers  nor  de- 
murs, and  a  decree  is  entered  for  the  sale  of  the  property  and  for  pay- 
ment of  the  second  mortgage,  he  is  bound  thereby. 

Action  by  Clara  M.  Jacobie  against  Henry  Mickle,  Bamuel  T. 
Ouilf ord,  and  others  to  foreclose  a  mortgage.  Complaint  dismissed. 
Plaintiff  appeals.     Affirmed. 

The  defendant  Samuel  T.  GuUford  was  the  only  defendant  who  answered. 
By  the  supplemental  answer  of  Guilford  the  defense  is  interposed  that  the 
defendant  Guilford  had,  before  the  commencement  of  this  action,  commenced 
an  actI5n  for  the  foreclosure  of  a  second  mortgage  upon  the  premises  de- 
scribed in  the  complaint,  making  as  one  of  the  defendants  therein  the  plalntifft 
Clara  M.  Jacobie,  the  holder  of  the  prior  mortgage,  and  aUeglng  that  It  was 
past  due,  and  asking  that  the  amount  of  the  plaintiff's  bond  and  mortgage 
be  ascertained,  and  paid  out  of  the  proceeds  of  the  sale,  and  also  alleging  that 
said  prior  action  had  been  prosecuted  to  Judgment,  and  that  the  final  Judg- 
ment of  foreclosure  and  sale  had  been  rendered  therein,  providing  for  the 
payment  of  the  plaintiffs  bond  and  mortgage. 
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Argaed  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

King  &  Ashley,  (H.  Prior  King,  of  counsel,)  for  appellant. 
J.  H.  Bain,  for  resi)ondents. 

PER  CURIAM.  We  think  the  court  below  reached  a  correct 
conclusion.  In  the  foreclosure  action  brought  by  Samuel  T.  Guil- 
ford against  the  plaintiff  and  others  on  the  second  bond  and  mort- 
gage, plaintiff  was  made  a  party  defendant,  and  did  not  answer  or 
demur;  and  judgment  in  the  action  was  regularly  and  properly 
entered  for  the  sale  of  the  mortgaged  premises,  and  for  the  payment 
of  plaintiff's  bond  and  mortgage  out  of  the  first  proceeds.  We  think, 
under  the  circumstances,  plaintiff,  being  a  party  to  that  action, 
and  not  having  answered  or  demurred,  is  bound  by  the  judgment. 
See  Guilford  v.  Jacobie,  (Sup.)  23  N.  Y.  Supp.  462.  It  would  seem 
almost  absurd  to  allow  the  plaintiff  to  obtain  another  judgment  for 
the  sale  of  the  mortgaged  premises.  It  is  suggested  that  the  Guil- 
ford judgment  has  been  reversed.  But  we  are  compelled  to  de- 
cide the  question  submitted  to  us  on  this  appeal  on  the  facts  appear- 
ing in  the  printed  case.  The  fact  of  the  reversal  of  said  judg- 
ment does  not  appear  in  the  case,  and  did  not  appear  on  the  trial 
in  the  court  below.  The  proper  remedy  for  the  plaintiff,  under 
the  circumstances,  is  probably  by  motion  in  the  court  below.  Pai^- 
hurst  V.  BerdeU,  110  N.  Y.  392,  18  N.  E.  Rep.  123. 

The  judgment  should  be  affirmed,  with  costs. 


(70  Hun,  142.) 

Mckenzie  et  ai.  v.  hatton. 

(Supreme  Court,  General  Term,  First  Department   June  90,  1893.) 

1.  Landlord  and  Tenant—Entry  op  Adjoining  Ownbb  to  Prbsebyb  Wall. 

A  landlord  is  not  Uable  to  the  tenant  for  damages  to  the  leasehold  by 
a  contractor  who  entered  the  premises  to  prisserre  the  walls  while  excavat- 
ing on  the  adjoining  lot,  merely  because  the  landlord  gave  the  contractor 
Ucense  to  so  enter,  as  he  was  required  to  do  by  Laws  1882,  c.  410,  §  474, 
which  requires  the  adjoining  lot  owner  to  preserve  the  party  or  other  waU 
when  he  desires  to  excavate  to  the  depth  of  10  feet  below  the  curb. 

2.  Same—Eviction. 

Where  the  tenant  remains  in  possession  of  the  entire  premises  there  Is 
no  eviction,  so  as  to  abate  the  payment  of  rent,  though  a  portion  of  the 
building  was  rendered  inaccessible  by  the  means  adopted  for  preserving 
the  walls  during  excavation  on  the  adjoining  lot 
S.  Samk—Action  for  Rent— Counterclaim. 

In  an  action  on  a  lease  for  rent,  where  the  tenant  remains  in  possession, 
the  fact  that,  because  of  its  condition,  a  portion  of  the  premises  could 
not  be  used  by  the  tenant,  does  not  constitute  a  oountendaim. 

Exceptions  from  circuit  court,  New  York  county. 

Action  by  Jane  McKenzie  and  Alice  J.  Jones,  executrices  of,  and 
trufitees  under,  the  will  of  Alexander  McKenzie^  deceased,  against 
Lof tus  D.  Hatton,  to  recover  rent.  A  verdict  for  plaintiffs  was  di- 
rected by  the  court,  and  a  motion  by  defendant  for  a  new  trial  on 
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exceptions  was  ordered  to  be  heard  at  general  term  in  the  first  in- 
stance.   Exceptions  overruled. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BABr 
RETT,  J  J. 

D.  J.  Newland  and  Johnston  &  Johnston,  (Edward  W.  S.  Johnston, 
of  counsel,)  for  plaiu  tiffs. 
Foley  &  Powell,  for  defendant 

BARRETT,  J.  This  action  was  for  rent  The  lease  was  admit- 
ted: also,  the  nonpayment  of  the  rent  The  sole  defense  was  a  par- 
tial eviction.  This  was  pleaded  first  as  a  defense,  and  then  as  a 
counterclaim.  Upon  the  trial  the  plaintiffs  proved  the  lease,  and 
rested.  The  defendant  then  gave  evidence  tending  to  show  that  in 
the  month  of  July,  1892,  certain  contractors  began  to  excavate  for 
the  purpose  of  building  upon  the  lot  adjoining  the  demised  prem- 
ises, and,  desiring  to  go  10  feet  below  the  curb,  they  obtained  from 
the  plaintiffs  the  ordinary  license  to  enter,  as  called  for  by  the  con- 
solidation act,  (Laws  1882,  c.  410,  §  474.)  This  license  was  in  the 
following  language: 

"New  Yoric  June  28,  1802. 

''Messrs.  H.  Larkin  &  Son,  Contractors,  &c.— Dear  Sirs:  In  respect  to  the 
excavation  which  yon  are  making  at  18  and  20,  &a,  Washington  place,  and 
adjoining  the  property  No.  35  West  Fourth  street  on  the  rear,  owned  by  our 
clients,  you  wiU  take  notice  that  you  are  hereby  permitted  to  enter  upon  said 
premises.  No.  35  West  Fourth  street,  to  do  aU  things  necessary  for  the  pur- 
pose of  preserving  the  walls  and  buUdlng  of  said  premises  from  injury,  and 
that  you  wiU  be  held  responsible,  under  the  law,  for  any  injury  that  may 
occur. 

"RespectfiiUy  yours,  D.  J.  Newland, 

"Attorney  for  Jane  McKenzie,  Exccutriz  and  Trustee,  &c.,  121  Nassau  St, 
N.  Y. 

''Johnston  &  Johnston, 

"Atty.  for  ABce  J.  Jones,  Bxecutrix  and  Trustee,  &c.,  8  &  10  Centre  St, 
N.  Y.  City." 

Armed  with  this  paper,  the  contractors  called  upon  the  defendant, 
who  told  them  that  he  required  security  against  loss  or  damage, 
that  he  had  not  given  them  authority  to  enter,  and  that  he  would 
hold  them  responsible  for  entrance  until  he  had  consulted  his  coun- 
sel. The  contractors,  however,  insisted  upon  entering,  telling  the 
defendant  that  they  were  bound  to  go  ahead  with  their  business, 
and  that  they  did  not  care  if  they  tore  the  building  down.  "Then,** 
said  the  defendant,  '^I  called  them  in  presence  of  my  engineer,  and 
told  them,  under  their  authority  to  enter  from  the  landlord,  to  make 
arrangements  with  the  engineer  at  what  time  they  desired  to  enter, 
what  they  desired  to  do  and  to  notify  me;  the  engineer  to  notify 
me  as  the  work  went  along,  so  as  to  keep  me  posted  as  to  what  they 
were  doing."  There  was  an  engine  in  the  basement  of  the  premises 
in  question,  which  was  connected  with  the  second  floor  by  means  of 
belting  and  shafting,  and  which  was  used  to  furnish  power  for  the 
purpose  of  the  defendant's  business.  After  the  above  conversation 
the  contractors  entered  the  premises,  and  proceeded  to  insert  beams 
in   the  basement  walls,  and  in  the  passageway   going  upstairs. 
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They  inserted  theae  beams  at  sucli  points  and  in  such  a  manner  that 
the  engine  could  not  be  run.  The  consequence  was  that,  far  want 
of  such  power,  the  defendant  was  unable  to  use  his  second  floor  for 
the  purpose  to  which  he  had  devoted  it.  This  condition  of  things 
lasted  for  several  months,  and  constituted  the  partial  eviction  of 
which  complaint  is  made. 

Upon  this  state  of  facts  a  verdict  for  the  plaintiflPs  was  directed, 
and,  we  think,  properly.  The  plaintiffs  were  in  no  wise  responsible 
for  the  acts  complained  of.  Their  license  was  to  enter,  to  do  what 
was  necessary  for  the  preservation  of  the  demised  premises,  not  to 
do  anything  which  might  injure  them.  The  moment  the  con- 
tractors did  anything  contrary  to  the  terms  of  the  license  they  be- 
came trespassers,  and  the  defendant  had  his  remedy  against  them 
for  the  damages  caused  by  their  unauthorized  acts.  These  con- 
tractors and  their  employes  were  not  the  owner's  servants,  nor  were 
they  brought  within  that  relation  by  the  license.  The  sole  effect  of 
the  license  was  to  throw  upon  the  person  making  the  excavations 
the  duty  of  preserving  the  wall  of  the  demised  premises  from  injury. 
Consolidation  Act,  above  cited.  That  duty  is,  by  the  act,  dependent 
upon  the  granting  of  the  license.  If,  therefore,  such  license  had 
been  here  refused,  and  in  consequence  the  wall  had  been  injured^ 
the  defendant  would  have  had  just  cause  for  complaint  against  the 
plaintiffs.  He  certainly  has  no  such  cause  where  the  license  has 
been  given,  but  abused. 

The  defendant  also  overlooks  the  fact  that  the  entry  here  was 
necessarily  under  his  own  authority.  Either  that,  or  it  was  a  tres- 
pass, notwithstanding  the  plaintiffs'  license.  The  defendant  had 
exclusive  possession  of  the  premises,  under  his  lease,  and  he  could 
not  be  disturbed  in  that  possession  without  his  own  consent  His 
license,  as  well  as  that  of  the  owner,  was  therefore  necessary. 
Johnson  v.  Oppenheim,  55  N.  Y.  280;  Sherwood  v.  Seaman,  2  Bosw. 
130.  And  if  the  contractors  exceeded  the  limits  of  such  license  the 
defendant  had  his  remedy. 

The  defendant  asked  to  go  to  the  jury  on  the  question  of  evic- 
tion, and  also  as  to  the  damages  claimed  in  his  counterclaim.  Hiis 
was  properly  refused,  for  two  reasons:  First,  because  there  was  no 
eviction,  in  that  the  defendant  has  continued  throughout  in  the 
legal  occupation  of  the  entire  premises.  Boreel  v.  Lawton,  90  N.  Y. 
297.  He  never  relinquished  possession  even  of  the  engine  room  or 
second  floor.  Second,  because  a  counterclaim  was  not  available  in 
an  action  on  the  lease  for  rent  due  thereunder.  Eviction  was  nec- 
essary to  constitute  a  breach  of  the  covenant  of  quiet  enjoyment, 
but,  as  we  have  seen,  there  was  no  eviction.  For  the  wrong  done 
to  the  defendant  the  plaintiffs,  as  already  pointed  out,  are  not  re- 
sponsible. But,  even  if  they  were,  the  right  of  action  for  that 
wrong  could  not  be  the  subject  of  a  counterclaim,  for  the  reason,  as 
was  said  in  Boreel  v.  Lawton,  supra,  that  it  does  not  arise  out  of 
the  contract  or  transaction  set  forth  in  the  complaint,  nor  is  it 
connected  with  the  subject  of  the  action,  nor  is  it  a  cause  of  action 
on  contract     See  the  cases  there  cited;  Edgerton  v.  Page,  20  N.  Y. 
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5J81;  Lonnsberry  y.  Snyder,  81  N.  Y.  514;  Insurance  CJo.  v.  Sherman, 
46  N.  Y.  370;  and  Levy  v.  Bend,  1  E.  D.  Smith,  169.  The  exceptions 
should  therefore  be  overruled,  and  judgment  rendered  for  the  plain- 
tifb  on  the  verdict,  with  costs.    All  concur. 


In  le  TURFLER'S  B8TATB. 
(Surrogate's  CJourt,  Rockland  Oounty.    May  16,  1892.) 

L  AooouimNa  by  Executors—Construction  of  Will. 

Testator  gave  his  widow  "the  income"  of  aU  his  property,  **both  real 
uid  personal,  as  long  as  she  lives,  for  her  benefit  and  support,"  but  pro- 
vided that  out  of  the  income  his  wife  should  '*p^  aU  necessary  repairs 
upon  the  buildings,  and  aU  taxes,  besides  insurance."  The  executors 
were  empowcrt^  to  pay  debts  and  funeral  expenses,  and  after  the  wife's 
death  to  seU  aU  the  property,  real  and  personal,  and  pay  legacies;  and  It 
was  provided  that  testator's  sons  should  "not  come  into  possession  of  their 
property"  until  after  the  death  of  the  widow,  unless  she  should  consent 
in  writing.  Held,  that  the  wife  was  given  a  life  estate  in  the  property, 
and  was  entitled  to  possession  and  control  thereof  for  life,  and  that  the 
executors,  having,  under  a  i>ower  of  the  wife,  collected  rents  and  in- 
come from  the  property,  the  estate  was  not  chaj^geable  with  the  expenses 
of  collecting  the  same,  repairs,  taxes,  and  insurance. 

Sl  BamS'-Coicfbnsation  of  Exsoutobs— Aorbbmbnt  with  Bbhbficiartbs. 
After  the  death  of  the  wife,  aU  the  parties  interested  agreed  with  the 
executors  that  they  should  be  exempted  from  further  duty  or  obligation, 
and  that  for  the  purpose  of  fixing  their  compensation  the  property  should 
be  considered  as  of  a  stated  value,  and  as  if  such  sum  were  cash,  and  they 
should  be  paid  a  named  amount  in  full  for  aU  oommiasicms.  HM  that, 
though  the  executors  had  not  converted  the  property  into  cash,  the 
beneficiaries  wero  produded  from  denying  the  right  of  the  executors  to 
compensation,  and  the  latter  were  estopped  to  demand  a  laigw  amount 
than  that  agreed  on. 

8L  Samb-'Sbbvigbs  of  Booekebpbr. 

The  services  of  a  bookkeeper,  which  wero  rondered  for  the  benefit  of 
the  income  estate  of  the  widow  as  weU  as  the  estate  held  by  the  executors, 
should  be  apportioned  between  the  two  estates. 

Final  judicial  settl^nent  of  the  accounts  of  Jacob  C.  Tnrfler  and 
Geoi^  F.  Turfler,  as  executors  under  the  last  will  and  testament  of 
Oeoi^  O.  Turfler,  deceased. 

Scott  &  XJpson,  for  executors. 

T.  C.  Cronin  and  L  Newton  Williams,  for  contestant 

WEIAJNT,  S.  The  testator,  George  C.  Turfler,  died,  leaving  a 
last  will  and  testament  which  was  admitted  to  probate  in  this 
court,  and  letters  testamentary  granted  thereon  to  Jacob  C.  Turfler 
and  George  F.  Turfler,  the  accounting  parties  herein,  on  or  about 
May  17,  1875.  This  last  will  and  testament  contained  the  follow- 
ing provisions: 

"First  My  will  is  that  my  executors  hereinafter  named  shaU  pay  all  my 
Just  and  lawful  debts,  including  funeral  expenses  and  physicians'  bills,  as 
soon  after  my  death  as  is  practicable.  Second.  I  give  unto  my  beloved  wife, 
Elizabeth,  the  income  of  all  my  property,  both  real  and  personal,  as  long  as 
she  lives,  for  her  benefit  and  support;  but  out  of  the  above  income  my  wife^ 
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Bliisabetfa,  must  pay  all  necessary  repairs  upon  the  buildings,  and  all  taxes, 
such  as  Croton,  ffoyemment,  state,  county,  and  city,  besides  insurance,  etc.; 
and  after  the  death  of  my  said  wife,  Elizabeth,  my  will  is  that  all  the  prop- 
erty of  which  I  die  possessed  or  seised  (except  as  hereinafter  stated)  sliall 
be  divided  amongst  my  children  and  legatees  as  follows,  viz.:  •  •  •  Third. 
My  will  further  is  that  my  executora  hereinafter  named  e^all  iMiy  unto  the 
following  named  persons  the  legacies  I  herein  bequeath  within  one  year  after 
the  death  of  my  beloved  wife,  Elizabeth,  unto,"  eJtc 

Here  follow  the  names  of  several  legatees  to  whom  specific  sums 
are  bequeathed,  and  then  the  testator  further  disposes  of  his  es* 
tate  in  these  words: 

"My  win  further  is  that  my  executors  hereinafter  named  shall  seU  all  my 
property,  both  real  and  personal,  (except  such  property  as  I  hereinafter  bd- 
queath  unto  my  two  sons  Francis  A.  Turfler  and  Jacob  G.  Turfler,)  and  upon 
tiie  sale  of  any  of  my  real  estate  I  do  hereby  authorize  my  executors  to  ^ve 
good  and  sufficient  deed  or  deeds  to  the  purchaser  or  purchasers  thereof  for 
the  conveyance  thereof.  *  •  •  The  sale  of  the  above  property  shaU  not 
take  place  until  after  the  death  of  my  wife,  Elizabeth,  and  within  two 
years  thereafter." 

Then  follow  certain  devises  and  provisions  in  rdation  to  the  tes- 
tator's three  eons,  and  the  testator  then  adds: 

"My  will  is,  and  I  wish  to  be  understood,  that  my  sons  Francis  iu  Turfler 
and  Jacob  G.  Turfler  shaU  not  come  into  possession  of  their  property  until 
after  the  death  of  my  wife,  Elizabeth,  unless  she  consents  thereto  in  writing." 

"Eighth.  After  paying  the  legacies  above  described,  my  wiU  further  is  that 
my  executors  pay  aU  my  Just  debts,  and  after  that  to  dispose  of  the  balance 
as  follows." 

Provisions  making  absolute  disposition  of  such  balance  of  the 
testator's  estate,  and  appointing  the  accounting  parties  herein  exec- 
utors of  hiB  will,  then  follow. 

These  executors  caused  an  inventory  of  the  personal  estate  of 
the  testator  to  be  made  and  filed  August  2, 1875,  showing  an  aggre- 
gate of  personal  assets  of  f  42,006.16.  From  the  accounts  filed  here- 
in, and  the  summary  statement  thereof,  it  appears  that  the  exec- 
utors have  diarged  themselves  as  having  received  the  aggregate 
sum  or  amount  of  |166,669.20,  and  credited  themselves  as  having 
paid  out  the  sum  of  |161,181.83,  leaving  a  balance  in  their  hands 
of  12,115.40.  Of  the  moneys  or  properties  so  charged  to  themselves 
as  receipts,  between  f  111,000  and  |112,000  appear  to  have  been 
rentals  of  the  real  estate  devised  by  the  testator,  and  some  f  5,000 
to  |8,000  as  income  from  other  properties  and  sources.  Of  the  sum 
of  1161,181.83  the  amount  of  |l,962.20  appears  to  have  been  paid 
for  burial  expenses  and  a  monument  for  the  testator's  grave,  the 
sum  of  J407.79  for  his  debts,  while  about  |72,000  was  paid  to  the 
widow  as  income,  about  f 9,000  for  repairs  of  buildings,  about  f 25,- 
500  for  taxes,  about  f  1,300  for  insurance,  for  commissions  to  agents 
for  caring  for  and  renting  of  houses  about  $900,  and  for  services 
of  a  bookkeeper  f  950.  The  contestant  objects  to  the  allowance  of 
the  |950  for  compensation  to  the  bookkeeper,  and  the  further  sum 
of  $100  for  the  same  purpose;  to  the  item  of  $1,250  for  services  of 
attorney  and  counsel  not  heretofore  paid;  and  to  the  items  aggre- 
gating $1,455,  retained  as  commissions  by  the  executors;  and  in- 
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Bists  that  the  accoimts  of  the  executors,  so  far  as  the  same  relate 
to  or  include  the  receipt  and  disbursement  of  moneys  received  by 
them  for  the  rents  of  the  real  estate  and  for  the  payments  made  in 
respect  thereto,  that  the  same  should  form  no  part  of  their  account 
as  executors;  that  no  commissions  are  therefore  legally  allowable 
thereon;  and  that  no  part  of  the  expenses  of  managing  the  es- 
tate during  the  widow's  lifetime  is  allowable  on  this  accounting. 

Thus  the  main  question  submitted  for  determination  is  whether 
ot*  not  the  will  devolved  upon  these  executors  the  administration 
of  the  testator's  estate  during  the  lifetime  of  the  testator's  widow. 
After  careful  consideration,  I  have  reached  the  conclusion  that 
it  was  the  intention  of  the  testator  to  give  his  widow  a  life 
interest  or  estate  in  his  property,  and  to  vest  her  with  the  pos- 
session and  control  thereof,  and  during  her  lifetime  to  give  no 
title  thereto  or  control  thereof  to  his  executors,  except  for  the 
pa.Mnent  of  his  debts  and  burial  expenses.  The  intention  of  the 
testator  is  controlling  where  he  contravenes  no  rule  of  law,  and 
to  give  effect  to  such  intention  is  the  primary  rule  of  construction 
applied  by  courts  in  construing  wills.  Redf.  Law  &  Pr.  Sur.  Cts» 
251.  The  testator,  as  we  have  seen,  gives  to  his  widow  "the  in- 
come" of  all  his  property,  "both  real  and  personal,  as  long  as  she 
lives,  for  her  benefit  and  support."  As  he  gives  to  no  one  else 
any  authority  or  control  over  his  estate,  not  even  his  executors^ 
by  any  provision  of  the  will,  I  think  the  necessary  implication 
n rises  that  his  widow,  who  was  to  receive  the  benefits  accruing 
therefrom  for  her  lifetime,  must  have  been  regarded  by  him  as 
the  one  who  should  have  the  custody  and  control  of  such  property, 
in  order  that  such  income  could  be  realized  and  received.  But 
there  are  other  provisions  of  the  will  that  indicate  that  the  widow, 
and  not  the  executors,  was  to  be  the  manager  and  possessor  of 
the  testator's  property  during  her  lifetime.  He  adds  to  the  be- 
quest nnd  devise  of  "the  income"  to  her  these  words:  "But  out 
of  the  income  my  wife,  Elizabeth,  must  pay  all  necessary  repairs 
upon  the  buildings,  and  all  taxes,  besides  insurance."  The  obli- 
gation to  make  these  payments  put  upon  her  necessarily  implies 
that  upon  her  is  devolved  the  duty  of  also  caring  for  and  mana- 
ging the  properties.  And  clearly  these  specific  provisions  as  to 
his  widow's  right  to  receive  the  income,  and  the  duty  to  maintain 
the  property  in  due  condition,  and  save  it  from  the  ordinary  bur- 
dens which  a  life  tenant  usually  discharges,  in  the  absence  of 
any  authority,  power,  or  trust  in  words  conferred  upon  the  execu- 
tors, indicate  that  the  executors,  as  such,  were  in  no  wise  to  act 
in  that  behalf  during  the  widow's  lifetime.  Even  the  power  of 
sale  conferred  upon  the  executors  is  in  specific  language  restricted 
and  prohibited  until  after  the  death  of  the  widow.  It  thus  ap- 
pears that  the  testator  intended  that  even  this  limited  power  given 
his  executors  should  not  be  exercised  dnrins:  his  widow's  lifetinpie, 
confirming  the  view  that  it  was  the  testator's  purpose  to  make  her 
the  virtual  owner,  controller,  and  possessor  of  his  property  during 
her  lifetime,  free  from  the  interference  of  the  executors,  or  any 
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of  those  who  were  made  objects  of  his  bounty,  and  postponing  all 
their  rights  and  the  enjoyment  of  their  estates  until  after  her 
death. 

A  further  circumstance  indicating  ^that  the  testator  intended 
•that  his  widow  alone  should  have  the  benefits  of  his  estate,  and 
manage  and  possess  the  same,  is  furnished  from  the  explicit  lan- 
guage of  his  will,  wherein  he  says: 

"My  wUl  Is,  and  I  wish  to  be  imdarstood,  that  my  sods  Francis  A.  Turfler 
and  Jacob  G.  Turfler  shall  not  come  into  possession  of  their  property  until 
after  the  death  of  my  wife,  £/lizabeth,  unless  i^e  consents  thereto  in  writing.** 

The  word  "income,**  as  used  by  the  testator,  clearly  means  all 
benefit  and  profit  whatsoever  coming  from  the  property,  whether 
from  use  or  otherwise;  and  the  necessary  implication  follows  that 
the  widow  was  given  the  right  to  use  or  occupy  the  same,  or 
otherwise  obtain  income  or  profit  or  benefit  therefrom.  A  gift  to  a 
widow  of  the  rents  and  income  of  real  estate  for  life  creates  an 
estate  in  the  realty  itself,  and,  if  no  duties  are  charged  upon  the 
executors  with  respect  to  their  collection  or  application,  no  estate 
or  trust  is  created  in  them  in  respect  thereto.  Macy  v.  Sawyer, 
66  How.  Pr.  381.  This  is  not  a  case  like  Marx  v,  McQlynn,  4 
Bedf.  Sur.  455,  cited  by  the  counsel  for  the  executors.  There  the 
testator's  will  read:  "It  is  my  will  that  my  executor  pay  A.  B. 
all  the  income  derived  from  my  estate  after  paying  the  necessary 
•expenses  accruing:  thereon."  Nor  is  it  similar  to  Betts  v.  Betts, 
4  Abb.  N.  C.  317,  where  the  testator  directed  that  the  income, 
rents,  etc.,  be  paid  by  his  executors  to  a  beneficiary.  Nor  to 
Tobias  v.  Ketchum,  32  N.  Y.  319,  where  the  executors  were  clothed 
with  fuU  i)ower  to  rent,  lease,  repair,  and  insure.  In  Ee  Blauvelt, 
30  N.  E.  Eep.  194,  the  court  of  appeals  recently  decided  that  where 
the  widow  was  given  a  life  estate  in  the  testator's  property,  and 
with  a  power  of  sale,  the  executrices,  as  such,  were  not  entitled 
to  receive  the  rents  and  income  of  the  property;  that  they  had 
no  power  over  or  right  to  the  possession  of  the  property  in  its 
original  form  or  of  the  proceeds  after  the  sale  thereof,  or  to  com- 
pel an  accounting  therefor;  that  the  executrices,  as  such,  had  no 
interest  in  the  matter,  and  that  they  were  not  accountable  or  re- 
sponsible for  the  income  or  the  principal  estate  during  the  widow's 
lifetime.  To  entitle  an  executor  to  receive  and  hold  property  under 
the  will  of  his  testator  and  receive  compensation  for.  nianaging 
or  administering  the  same  it  must  appear  affirmatively  from  the 
instrument  and  the  rules  of  law  applicable  to  the  construction  of 
the  same  that  such  right  or  power  is  conferred  upon  him.  The 
only  provision  in  this  will  that  is  to  be  given  effect  by  the  execu- 
tors during  the  lifetime  of  the  widow  is  the  one  directing  the  pay- 
ment of  the  funeral  expenses  and  debts.  Nothing  appears  that 
requires  or  empowers  them  to  receive  the  rents  and  profits,  or 
during  such  times  imposes  upon  them  any  trust.  "A  devise  of 
lands  to  executors  or  other  trustees,  to  be  sold  or  mortgaged, 
where  the  trustees  are  not  also  empowered  to  receive  the  rents 
and  profits,  shall  vest  no  estate  in  the  trustees,  but  the  trust  shall 


Digitized  by 


Google 


Surr.  Ct.]  IN  Rs  turfi^b's  estate.  95 

be  Talid  as  a  power,  and  the  lands  shall  descend  to  the  heirs,  or 
pass  to  the  devisees  of  the  testator  subject  to  the  execution  of 
the  power.'*  1  Rev.  St.  p.  729,  §  56.  Thus  it  appears  that  the  lands 
of  this  testator  passed  to  his  widow  for  her  lifetime,  and  the  title 
immediately  became  vest^  and  remained  in  her  until  her  death, 
and  no  one  but  her  was  entitled  to  the  possession  of  the  same,  or 
could  lawfully  receive  the  rents  or  profits  th^^efrom.  Clif t  v.  Moses, 
116  N.  Y.  144-152,  22  N.  E.  Rep.  393.  "There  does  not  appear  to 
be  any  question  but  that  an  heir  at  law  or  a  devisee  under  a 
will,  where  there  is  no  charge  upon  the  real  estate,  or  where  the 
real  estate  is  not  converted  into  personalty,  is  entitled,  as  against 
the  personal  representatives  or  creditors  of  the  deceased,  to  re- 
ceive and  retain  as  his  ovm  the  rents  and  profits  arising  from 
the  realty  until  the  same  is  sold  for  the  payment  of  debts.**  (31if t 
T.  Moses,  supra,  and  cases  there  cited. 

The  counsel  for  the  executors  urge  that  the  evidence  shows  that 
the  parties  interested  in  the  estate  acquiesced  in  the  executors  re- 
ceiving the  rents  and  income  of  the  estate,  and  the  jmyment  there- 
from of  the  necessary  sums  to  discharge  the  current  expenses  im- 
posed upon  the  properties,  and  the  balance  thereof  to  the  widow; 
and  that  thereby  a  practical  construction  was  given  to  the  will  as 
imx>osing  a  trust  upon  the  executors  appertaining  to  the  administra- 
tion of  the  estate.  Evidence  was  adduced  tending  to  sustain  that 
view,  but  it  is  InsufQcient  to  establish  that  proposition;  and,  in 
any  event,  I  am  of  the  opinion  that  on  this  accounting  the  provi- 
sions of  the  will  and  the  rules  of  law  applicable  to  the  construction 
of  the  same  preclude  the  consideration  of  a  practical  construction 
that  is  not  borne  out  from,  and  in  accord  with,  its  provisions.  I  doubt 
very  much  whether  beneficiaries  under  a  will  can  by  their  conduct 
place  a  construction  upon  a  will  and  give  to  the  same  a  different 
meaning  from  what  its  terms  import  and  the  law  supplies,  so  as  to 
make  the  same  obligatory  upon  a  court  called  upon  to  judicially  ad- 
minister the  estate.  Upon  taking  the  testimony  having  relation 
to  this  question  the  court  reserved  the  consideration  of  the  accuracy 
of  its  rulings,  and  now  determines  that  the  same  should  stand  as  the 
same  appear.  The  purpose  of  this  testimony  was  to  establish  an 
arrangement  between  the  executors  and  the  widow,  under  which 
they,  as  executors,  were  to  collect  and  disburse  the  income  of  the 
estate  given  her  by  the  testator's  will,  and  thus  constitute  the  same 
an  estate  transaction,  by  virtue  of  which  they  should  entitle  them- 
selves, as  executors,  to  incur  the  usual  expenditures  in  behalf  of  the 
estate,  and  to  claim  and  receive  the  usual  statutory  commissions 
of  executors.  Practically,  the  rulings  on  these  questions  make 
little  or  no  difference  to  tiiose  interested  in  this  estate,  for,  if  it  be 
admitted  that  this  income  was  received  and  disbursed  by  them  as 
executors,  then  it  follows  that  the  income  fund  to  which  the  widow 
alone  was  entitled  must  bear  all  the  expenses  of  the  administration 
of  the  same,  as  also  the  commissions  of  the  executors,  and  not  the 
principal  estate.  But  the  personal  transactions  and  communica- 
tions between  the  executor  and  the  widow,  sought  to  be  elicited 
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on  his  examination  in  his  own  behalf,  and  claimed  not  to  fall  with- 
in the  restrictive  provisions  of  section  829  of  the  Ck)de,  were  to  be 
put  in  as  evidence  to  establish  a  claim  of  the  executor  for  such  ex- 
penditures and  commissions  against  this  estate  of  the  testator. 
The  questions,  therefore,  called  for  incompetent  testimony  afi  hear- 
say, if  offered  for  the  purpose  of  binding  the  estate  of  the  testator; 
and  as  incompetent,  under  section  829  of  the  Code,  if  it  were  offered 
to  bind  the  estate,  or  those  interested  in  the  same,  of  the  widow, 
Elizabeth  Turfler.  The  executor  was  testifying  in  his  own  behalf 
as  against  the  contestant,  a  person  claiming  and  having  an  interest 
in  both  estates.  Pope  v.  Allen,  90  N.  Y.  298.  The  construction 
that  has  thus  been  given  to  the  will  of  the  testator,  and  which  must 
be  adopted  and  applied  in  the  adjustment  and  settlement  of  the  ac- 
):;ounts  of  the  executors  herein,  precludes  from  consideration  as  a 
part  thereof  all  income  from  the  estate  property  as  a  part  of  the 
estate  with  which  the  executors  are  chargeable,  and  which  they 
were  required  to  administer,  and  also  all  disbursements  credited  in 
the  accounts  as  paid  therefrom ;  and  the  decree  herein  to  be  entered 
should  adjust  the  executors'  accounts  with  all  such  receipts  and 
pa^-ments  excluded. 

In  the  Matter  of  Brown,  5  Dem.  Sur.  223,  it  was  held  that,  where 
one  who  is  executor  of  a  will  sells  the  testator's  real  property  under 
a  power  conferred  upon  him  by  that  instrument,  personally,  and  not 
as  executor,  he  should  not  include  the  proceeds  of  the  sale  in  his 
official  accounts;  nor  are  the  same  chargeable  with  executorial 
commissions.  The  matter  of  the  compensation  for  the  services 
of  the  executors  in  the  management  of  the  properties  during  the 
lifetime  of  the  widow,  the  collections  of  the  income,  and  the  pay- 
ments therefrom,  it  seems  to  me,  constitute  an  individual  transac- 
tion between  the  executor  or  executors  performing  such  service 
and  the  widow,  and  is  a  matter  to  be  adjusted  between  such  exec- 
utor or  executors,  as  individuals,  and  the  personal  representative  of 
the  estate  of  the  widow.  The  power  of  attorney  put  in  evidence 
as  an  exhibit  shows  that  such  management  of  the  testator's  prop- 
erty during  the  lifetime  of  the  widow  was  a  matter  between  her  and 
the  executor,  Jacob  0.  Turfler,  individually,  and  not  as  executor, 
and  is  a  strong  circumstance  indicating  that  this  income  was  not 
received  and  disbursed  by  him  as  executor.  The  true  basis  for  the 
compensation  of  the  commissions  of  the  executors  is  therefore  the 
aggregate  receipts  and  payments,  excluding  all  income  and  disburse- 
ments therefrom,  and  to  be  computed  at  the  statutory  rates.  Phoe- 
nix V.  Livingston,  101  N.  Y.  451-456,  5  N.  R  Bep.  70.  Of  course, 
in  speaking  of  excluding  income  and  disbursements  thereof,  I  have 
reference  only  to  the  income  and  payments  therefrom  from  the  death 
of  the  testator  to  the  death  of  the  widow. 

There  is,  however,  another  question  submitted  for  considera- 
tion touching  the  comi)ensation  or  commissions  of  the  executors. 
They  claim  that  they  are  entitled  to  commissions  on  the  realty  as 
if  the  same  had  been  actually  sold,  and  the  proceeds  distributed 
in  accordance  with  the  provisions  of  the  will.     The  will,  as  we  have 
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seen,  provides  that  after  the  death  of  the  widow  the  executors  shall 
sell  all  the  testator's  property,  **real  and  personal,  except,"  etc^ 
•*and  to  convert  all  stock,  bonds,  and  other  personal  property  into 
money,  the  same  to  be  divided  by  my  executors  as  follows;  the 
sale  of  the  proi)erty  not  to  take  place  until  after  the  death  of  the 
widow,  and  within  two  years  thereafter.''  This  direction  is  specific 
and  mandatory  ui)on  the  executors,  and,  when  consideifed  and  coDf- 
strued  in  connection  with  the  other  items  of  the  will  providing 
for  the  distribution  of  the  testator's  estate  in  accordance  with  his 
intention,  upon  the  death  of  the  widow  the  same  became  i)erson- 
alty  in  contemplation  of  law,  (Smith  v.  Buchanan,  5  Dem.  Sur. 
169,  and  cases  there  cited;)  and  the  executors  would  be  entitled 
to  commissions  thereon  in  the  event  of  a  sale  by  them  and  a  dis- 
tribution of  the  proceeds,  (Id.;)  but  it  seems  not  if  the  lands  re-* 
mained  unsold,  (Phoenix  v.  Livingston,  101  N.  Y.  451,  5  !N.  E.  Eep. 
70.)  The  lands  not  having  been  sold  would,  therefore,  be  decisive 
of  the  matter,  were  it  not  for  the  fact  that  by  a  certain  instrument 
entered  into  on  March  15,  1886,  it  was  agreed  by  and  between  the 
contestant  and  all  parties  interested  in  the  estate,  for  reasons 
therein  set  forth,  that  the  real  estate  should  not  be  sold  in  pur- 
suance of  the  provisions  of  the  testator's  will,  and  that  Gteorge  F. 
Turfler,  Jacob  C.  Turfler,  the  two  executors  herein,  and  Francis 
A.  Turner,  should  thereafter  manage  said  properties  as  trustees, 
and  therein  specifying  the  powers  and  prescribing  their  duties 
as  such.  It  was  provided  by  said  agreement  that  the  executors 
of  the  said  George  C.  Turfler  **may  at  any  time  after  the  said  1st 
day  of  June,  1886,  submit  their  final  accounts  in  the  surrogate's 
court  as  such  executors,  and  it  shaU  be  deemed  a  full  and  sufficient 
accounting  on  their  part  of  and  for  all  the  said  property  herein 
referred  to,  and  all  income,  rents,  and  profits  thereof,  as  of  any 
time  subsequent  to  the  1st  day  of  June,  1886,  if  they  submit  upon 
such  final  accounting  this  instrument."  It  was  further  thereby 
^'agreed  that  the  executors  shall  be,  and  they  hereby  are,  except  foV 
the  purpose  of  such  final  accounting,  released,  discharged,  and  wholly 
exonerated  from  any  further  duty  or  obligation  of  any  kind  respect- 
ing the  said  property  from  and  after  the  said  1st  day  of  June,  1886.'' 
"And  for  the  purpose  of  fixing  the  statutory  compensation  of  the 
said  executors  respecting  the  said  property,  it  is  further  agreed  that 
the  said  property  may  be  valued  upon  such  final  accounting  at  the 
round  sum  of  one  hundred  thousand  dollars,  and  may,  for  the  pur- 
poses of  fixing  such  compensation,  be  taken  in  such  accounting  as 
if  it  were  such  sum  in  cash."  Under  the  same  date,  and  as  a  part 
of  the  above  arrangement,  the  said  executors  executed  an  instru- 
ment whereby  they  agreed,  as  such  executors,  *to  and  with  the 
heirs  at  law  and  devisees  of  said  estate,  to  accept  the  sum  of  |1,000, 
or  f500  to  each,  in  fuU  for  all  commissions  as  executors  or  trustees 
of  said  estate  of  G.  0.  Turfler  which  we  may  be  entitled  to,  or 
coming  to  us  and  each  of  us,  out  of  the  real  estate  owned  by 
George  C.  Turfler  at  the  time  of  his  demise,  and  situated  in  the 
city  and  county  of  New  York;  such  sum,  when  paid,  to  be  a  full 
v.24N.Y.8.no.l — 1 
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release  of  the  heirs  of  said  estate  for  the  said  real  estate  or  the 
commissions  we  might  have  earned  from  the  sale  of  same  under  said 
wilL"  This  arrangement  seems  dear  and  specific.  It  related 
solely  to  the  real  property,  and  left  the  remainder  of  the  estate 
to  be  administered  and  disposed  of  by  the  executors  in  accordance 
with  the  terms  of  the  will  of  the  testator,  and  to  account  for  the 
same,  and  to  receive  their  commissions  thereon  in  accordance  with 
the  usual  practice,  and  at  the  rates  prescribed  by  statute;  and, 
so  far  as  that  portion  of  the  estate  is  adjusted  and  settled  upon 
this  accounting,  the  executors'  commissions  must  be  computed 
and  allowed  accordingly. 

A  further  question  is  presented,  however,  as  to  what,  if  any, 
commissions  or  compensation  shall  be  awarded  the  executors  for 
the  disposition  of  the  real  estate.  Had  the  executors  carried  out 
the  provisions  of  the  wlQ  by  selling  this  real  property  and  distribut- 
ing the  proceeds  thereof,  it  would  have  been  entirely  clear  that  they 
would  have  been  entitled  to  their  commissions  thereon  at  the 
statutory  rates.  This  has  not  been  done.  Pursuant  to  the  above 
agreement,  entered  into,  the  real  estate  was  not  sold,  and  the 
executors  do  not  account  for  the  same,  and  have  not,  therefore, 
from  a  strictly  legal  standpoint,  placed  themselves  in  a  position 
to  claim  their  commissions  thereon  according  to  the  usual  practice 
and  legal  requirements.  The  executors  claim,  however,  even  ad- 
mitting that  to  be  so,  that  the  agreement  entered  into  entitles 
them  to  the  compensation  therein  agreed  upon.  Its  terms  are 
clear  and  explicit  in  favor  of  their  claim,  and  it  would  be  a  gross- 
injustice  to  them  to  permit  the  parties  thereto  and  interested  in 
the  estate  to  now  repudiate  the  same,  and  send  the  parties  out  of 
court  without  compensation.  It  seems  that  a  surrogate's  court 
has  power  to  prevent  this  injustice.  Paxton  v.  Brogan,  10  N.  Y. 
Supp.  303,  12  N.  Y.  Supp.  563.  It  is  binding  upon  the  parties,  and 
can  this  court  give  force  and  effect  to  the  same?  I  shall  so  hold. 
The  writings,  having  been  acted  upon,  constitute  an  estoppeL 
They  should  not  now,  after  the  executors  have  relied  and  acted 
upon  the  same,  and  failed  to  sell  the  realty,  and  thus  put  them- 
s^ves  into  the  regular  way  to  entitle  themselves  to  demand  their 
lawful  commissions,  be  permitted  to  repudiate  this  agreement,  and 
turn  the  executors  away  without  compensation,  upon  a  claim  that 
the  executors  have  not  complied  with  the  provisions  of  the  will, 
and  disposed  of  the  proceeds  of  the  sale  thereof,  so  as,  according  to 
the  usual  practice  and  rules  of  law,  to  entitle  them  to  demand 
their  lawful  commissions.  Ledyard  v.  Bull,  119  N.  Y.  62,  23  N.  E. 
Eep.  444;  Singleton  v.  Smith,  2  N.  Y.  St.  Eep.  173.  Again,  it 
seems  to  me  that  the  agreement  may  be  regarded  as  one  where 
an  interested  party  has  accepted  specific  articles  oi*  pieces  of  prop- 
erty in  lieu  of  cash,  in  which  instances  the  commissions  are  earned 
and  allowable.  McAlpine  v.  Potter,  126  N.  Y.  291,  27  N.  E.  Rep. 
475;  Code  Civil  Proc.  §  2744;  Phoenix  v.  Livingston,  101  N.  Y. 
451-456,  5  N.  E.  Rep.  70.  If  it  be  objected  that,  in  order  that  this 
may  be  done,  it  is  essential  that  the  accounting  party  should  set 
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forth  and  gtate  the  property  in  his  accounts,  and  credit  himself 
with  payment  over  of  the  same,  as  if  the  cash  had  been  actually 
received  and  paid  over/ 1  will  permit  the  executors  to  so  amend  and 
state  their  accounts  accordingly.  That  seems  to  be  the  proper 
rule.     In  re  Selleck,  111  N.  Y.  234,  19  N.  E.  Eep.  66. 

For  the  reasons  above  given  for  holding  that  the  parties  inter- 
ested in  the  estate,  and  who  entered  into  this  a^greement  with  the 
executors,  are  estopped  from  repudiating  the  same,  I  determine  that 
the  executors  have  waived  and  forfeited  any  further  compensation 
than  that  fixed  by  such  agreement,  although  it  may  be  less  than  the 
statutory  allowance  would  have  been.  In  re  Hopkins,  32  Hun, 
618.  The  executors  claim  a  full  rate  of  compensation  to  each, 
on  the  ground  that  the  personal  estate  of  the  testator  exceeded 
f  100,000,  and  contend  that,  for  the  purpose  of  fixing  such  valuation, 
the  real  estate  must  be  regarded  as  personalty.  When  real  estate 
is  devised  to  executors  in  trust  to  use  and  distribute  the  proceeds, 
and  such  sale  and  distribution  have  been  actually  made,  the  pro- 
ceeds thereof  will  be  considered  personal  property;  and  if  they 
bring  up  the  estate  to  more  than  f  100,000,  tiien  each  executor  will 
be  entitled  to  the  full  commissions  provided  by  CJode  Civil  Proc 
§  2736.  Smith  v.  Buchanan,  6  Dem.  8ur.  169.  That  seems  to 
be  a  well-considered  authority,  and  I  am  of  the  opinion  that  the 
mle  there  laid  down  is  correct  That  being  so,  each  executor  is 
entitled  to  fuU  commissions  on  so  much  of  the  assets  as  exceed 
f  100,000,  unless  he  has  lost  such  right  by  failure  to  convert  the 
real  estate  by  an  actual  sale.  The  agreement  as  to  the  commis- 
sions precludes  the  executors  from  more  than  they  have  stipulated 
for  on  the  $100,000  fixed  as  the  value  of  the  real^.  Counsel  may 
be  heard  farther  on  this  question  on  settlement  of  the  decree. 

The  executors  should  restate  their  accounts  so  as  to  exclude 
the  items  therefrom  retained  for  commissions.  Commissions  are 
allowed  only  by  order  of  court,  and  on  the  settlement  of  the  ac- 
count Those  claiming  them  have  no  authority  to  appropriate 
sums  to  their  own  use,  as  commissions,  until  they  are  judicially 
allowed.  Freeman  v.  Freeman,  4  Redf.  Sur.  211;  Whitney  v. 
Phoentx,  Id.  180;  Wheelwright  v.  Wheelwright,  2  Redf.  Sur.  501; 
Wheelwright  v.  Bhoades,  28  Hun,  57;  Carroll  v.  Hughes,  5  Redf. 
Sur.  337;  1^  re  Butler's  Estate,  (Surr.)  9  N.  Y.  Supp.  641;  In  re 
Willard's  Estate,  Id.  555-557. 

As  to  the  amount  of  |950,  claimed  as  a  credit  for  the  employ- 
ment of  a  bookkeeper,  I  think  the  evidence  is  sufficient,  under  the 
•circumstances  disclosed  as  to  this  estate  and  the  administration 
thereof,  to  sustain  the  claim  that  it  was  proper  and  essential  to 
employ  a  bookkeeper.  There  is  no  serious  contention  that  the , 
services  were  not  worth  the  amount  charged  and  paid.  This 
entire  amount,  however,  cannot  be  charged  to  the  principal  estate, 
nor  allowed  the  executors  on  this  accounting.  The  services  of 
the  bookkeeper  were  rendered  for  the  benefit  of  the  income  estate 
of  the  widow  as  well  as  the  estate  held  by  the  executors,  and  a 
portion  thereof  should  be  paid  by  her  or  her  estate.     This  sum 
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should  be  apportioned  according  to  the  extent  and  value  of  the 
services  rendered  for  each  estate,  resi)ectively,  which  may  be  done 
upon  the  settlement  of  the  decree^  at  which  time  counsel  may  be 
heard  thereon.  The  other  item,  of  f  100,  sought  to  be  charged  for 
services  of  this  bookkeeper,  must  be  disposed  of  upon  the  taxation 
and  adjustment  of  the  costs  of  this  proceeding,  as  such  services 
were  rendered  in  preparing  the  accounts  rende^  in  this  proceed- 
ing. 

The  stipulation  entered  into  ui)on  the  hearing  on  April  8,  1892, 
disposes  of  the  |1,250  item  for  counsel  and  attorneys'  charges,  and 
the  same  may  stand  disposed  of  in  accordance  therewith. 

Let  a  decree  be  presented  for  settlement  and  entry  in  accordance 
with  the  conclusions  above  set  forth,  costs  to  each  party  to  be  ad- 
justed and  inserted  in  the  decree,  payable  out  of  the  estate. 


(4  Misc.  Rep.  626;  mem.  report  without  opinion.) 
APPBL  et  al.  v.  BROOKS. 

(City  Court  of  New  York,  General  Term.   June  28,  1803.) 

Jm>aMBKT  BY  Default  against  Infant— Remedy. 

A  Judgment  by  default  will  not  be  vacated  on  the  ground  that  defendant 
was  an  Inftot  at  tbe  time  the  Judgment  was  rendered,  but  the  defense 
of  infancy  can  be  interposed  in  such  case  only  after  procuring  an  order 
opening  tiie  default,  and  allowing  defendant  to  plead. 

Appeal  from  special  term. 

Action  by  Jacob  Appel,  Gerson  J.  Newwitter,  Myron  J.  Furst,  anS 
Daniel  Speyer  against  Solomon  Brooks  and  Aaron  Brooks  to  re- 
cover $798.79,  with  interest,  for  goods  sold  and  delivered  to  defend- 
ants. From  an  order  denying  the  motion  of  defendant  Aaron 
Brooks  to  vacate  and  to  set  aside  the  judgment  entered  herein 
against  him  by  default,  and  to  declare  null  and  void  all  the  proceed- 
ings had,  said  Aaron  Brooks  appeals.    Affirmed. 

Mr.  Justice  McCABTHY  filed  the  following  opinion  at  special 
term: 

This  Is  not  a  motion  to  open  a  default,  and  aUow  the  defendant  to  come 
in  and  defend,  but  It  is  to  vacate  and  set  aside  a  Judgment  and  execution 
taken  by  default  on  the  ground  that  the  defendant  was  not  twenty-one  years 
of  age  at  the  time  of  said  Judgment  and  execution,  and  that,  therefore,  they 
are  nuU  and  void.  There  is  nothing  in  this  contention.  The  question  of  in- 
fancy can  only  be  raised  after  the  default  is  opened,  and  the  def^idant  al- 
lowed to  plead.  There  may  be  reason  why  the  default  should  be  opened  so 
as  to  aUow  it  to  be  pleaded,  but  the  defendant  does  not  ask  for  this  relief. 
Motion  is  denied,  with  ten  ($10)  dollars  costs. 

,    Argued  before  VAN  WYOK  and  FITZSIMONS,  JJ. 

Otto  L  Wise,  for  appellant. 

George  W.  Galinger,  for  respondents. 

FITZSIMONS,  J.  Order  affirmed,  upon  the  opinion  of  the  special 
term  justice,  with  costs. 
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(4  Misc.  Bep.  268.) 
EUSBR  V.  UNION  DISTILLERY  00. 

(CSIty  Oourt  ot  New  York,  General  Term.    June  19,  1898.) 

TroTer—Dbhand— Goods  Taken  under  Attachment. 

Failure  to  serve  process  in  an  action  within  30  days  after  an  attachment 
had  been  granted,  as  re<iulred  by  Code  Civil  Proc.  |  638,  renders  the 
attachment  void,  under  section  416,  which  provides  that  jurisdiction  ac- 
quired by  the  granting  of  a  provisional  remedy  is  liable  to  be  divested 
where  it  '*is  made  dependent  *  *  *  upon  some  act  to  be  done  after 
the  granting  of  the  provisional  remedy;"  and  a  demand  by  the  owner  of 
tflie  attached  goods  for  their  return,  after  the  attachment  had  been  vacated 
for  such  failure  to  serve  process,  need  not  be  made  before  suing  to  recover 
the  value  thereof. 

Appeal  from  trial  term. 

Action  bj  Ludwig  Ruser  against  the  XJnion  Distillery  Company. 
Prom  a  judgment  entered  on  a  verdict  on  the  3d  day  of  November, 
1892,  in  favor  of  plaintiff,  for  |1,843.69,  and  from  an  order  denying 
a  motion  for  vl  new  trial,  defendant  appeals.     Afltaned. 

Argued  before  McQOWN  and  VAN  WYOK,  JJ. 

Samuel  E.  Duffy,  (S.  F.  Eneeland,  of  counsel,)  for  appellant. 
James  A.  McCreery,  for  respondent. 

McGOWN,  J.  This  action  was  brought  to  recover  the  value  of 
certain  property,  being  the  stock  and  entire  business  assets  of  a 
wholesale  and  retail  wine  and  liquor  store,  which  was  taken  by  the 
sheriff  under  a  warrant  of  attachment  against  the  property  of  the 
plaintifTs  assignor,  at  the  suit  of  the  defendant  herein.  ^The 
property  in  question  was  owned  by  one  Henry  Ruser,  a  brother  of 
the  plaintiff  herein,  said  Henry  Ruser  having  carried  on  business 
as  a  dealer  in  wines  and  liquors  at  No.  824  Third  avenue  for  a  long 
time  prior  to  the  commencement  of  this  action.  On  or  about  the 
20th  day  of  April,  1891,  an  attachment  was  granted  by  the  su- 
preme court  in  an  action  wherein  the  defendant  herein  was  plaintiff 
against  the  said  Henry  Ruser,  and  the  goods  in  question  were  taken 
by  the  sheriff  under  said  attachment  on  the  26th  day  of  October, 
1891.  The  said  Henry  Ruser,  appearing  specially  for  the  purpose^ 
applied  to  the  court  to  vacate  and  set  aside  the  warrant  of  attach- 
ment for  irregularity,  and  on  the  ground  that  the  court  was  without 
jurisdiction  of  the  action,  in  this:  that  personal  service  of  the  sum- 
mons was  not  made  on  the  said  Henry  Ruser,  or  service  thereof 
by  publication  commenced,  or  service  thereof  made,  without 
the  state  within  3t  days  after  the  granting  of  said  war- 
rant of  attachment  The  said  court  thereafter,  at  a  general 
term  thereof,  by  order  duly  made  and  entered  on  or  about  the  26th' 
day  of  October,  1891,  granted  said  motion,  and  vacated  and  set  aside 
said  warrant  of  attachment  16  N.  Y.  Supp.  50.  None  of  the 
aforesaid  property,  taken  and  carried  away  by  the  defendant,  was 
at  any  time  returned  to  the  said  Henry  Ruser.  Subsequently, 
and  before  the  commencement  of  this  action,  (which  was  com- 
menced on  or  about  the  16th  day  of  January,  1892,)  viz.  on  or  about 
the  8th  day  of  December,  1891,  the  said  Henry  Ruser  assigned  and 
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transferr^  .to  Ludwig  Bnser,  the  plaintiff  herein,  hia  daim  or  de- 
mand and  cause  of  action  against  the  defendant  herein,  for  dam- 
ages for  the  unlawful  taking  awaj  of  the  property  hereinbefore 
mentioned.  On  or  about  the  30th  day  of  June,  1891,  in  another 
action  between  the  same  parties,  another  warrant  of  attachment 
against  the  said  property  of  the  said  Henry  Buser  was  gra&ted,  and 
a  levy  made  thereunder  by  the  same  sheriff,  and  a  sale  of  said  prop- 
erty made  by  the  sheriff  for  $638.30,  which  amount  was  applied  by 
said  sheriff,  upon  an  execution  founded  upon  the  judgment  obtained 
in  the  latter  action. 

It  is  claimed  on  the  part  of  the  defendant  that  the  goods  were 
left  in  the  hands  of  the  sheriff,  and  that  no  demand  was  ever  made 
for  the  return  thereof;  that  the  court  obtained  jurisdiction  under 
the  original  warrant  of  attachment,  which  had  been  vacated  by  the 
court  at  general  term,  by  reason  of  the  failure  to  serve  the  sum- 
mons therein  within  30  days  after  the  issuing  of  the  attachment, 
as  required  by  the  provisions  of  section  638  of  the  Code  of  Civil 
Procedure.     Section  416  of  the  Code  provides  that: 

''A  dvQ  actloii  is  commenced  by  tho  service  of  a  summons.  But.  from  the 
time  of  the  granting  of  a  provisional  remedy,  the  court  acquires  Jurisdiction,, 
and  has  control  of  aU  the  subsequent  proceedings.  Nevertheless,  Jurisdic- 
tion thus  acquired  is  conditional,  and  liable  to  be  divested,  in  a  case  where 
the  Jurisdiction  of  the  court  is  made  dependent,  by  a  special  provision  of 
law,  upon  some  act  to  be  done  after  the  granting  of  the  provisional  remedy." 

The  act  required  to  be  done,  however,  was,  by  section  638  of  the 
Code,  either  the  service  of  the  summons  i)erBonally  or  by  publica- 
tion. This  question,  however,  has  been  finally  adjudicated  upon  in 
Blossom  V.  Estes,  84  N.  Y.  617,  wherein  Danforth,  J.,  says: 

'*Thiis,  an  attachment  can  issue  only  in  an  action.  *  •  *  There  could  be 
no  action  until  after  the  actual  service  of  the  summons.  •  •  •  Here  is  a  plain 
condition,  on  which  the  yitaUty  of  the  attachment  depended,  and  it  has  not 
been  oompUed  with.  It  was  good  when  issued,  but  remained  so  for  thirty  days 
only,  tmless  within  that  time  one  or  the  other  of  the  two  steps  were  takeo. 
The  plaintiffs,  however,  neither  served  the  smnmons  personally  nor  by  pubU- 
cation.  At  the  end  of  that  time  the  statutory  bar  feU,  and  with  it  the  at- 
tachment The  Jurisdiction  which  attached  upon  aUowanoes  of  the  warrant 
ceased,  and,  as  to  that  proceeding,  it  was  as  if  the  statute  had  been  repealed.*' 

In  Fischer  v.  Langbein,  103  N,  Y.,  at  page  84,  8  !N.  E.  Rep.,  at  page 
251,  the  same  principle  was  sustained.  Buger,  C.  J.,  says,  at  page 
90,  103  N.  Y.,  and  page  252,  8  N.  E.  Rep.: 

'*Yoid  process  is  such  as  the  court  has  no  power  to  award,  or  has  not  ac- 
quired jurisdiction  to  issue  in  the  particular  case,  qf  which  does  not  in  some 
material  respect  comply  in  form  with  the  legal  requisites  of  such  process, 
or  which  loses  its  vitality  in  consequence  of  noncompliance  with  a  condi- 
tion subsequent,  obedience  to  whicli  is  roidered  essential.'* 

And  at  page  94, 103  N.  Y^  and  page  254,  8  N.  E.  Sep.: 

"Where  the  jurisdiction  of  the  court  is  made  to  depend  upon  the  existence 
of  some  fact  of  which  there  is  an  entire  absence  of  proof,  it  has  no  authority 
to  act  in  the  premises;  and  If  It,  nevertheless,  proceeds  and  entertains 
Jurisdiction  of  the  proceedings,  aU  of  its  acts  are  void,  and  afford  no  Justifi- 
cation to  the  pariles  instituting  them  as  aginst  parties  injuriously  affected 
thereby.'* 
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See,  also,  Day  v.  Bach,  87  N.  Y.  56,  wherein  it  was  helch  at  page 
60  that: 

"There  is  a  greAt  difference  between  erroneous  process  and  irregular  [thnt 
Is  to  say,  Yoid]  process.  The  first  stands  yalid  and  good,  unless  it  is  reversed. 
The  latter  is  an  absolute  nullity  from  the  beginning.*' 

The  attachment  herein  was  therefore  void,  and  all  acts  taken  by 
the  defendant  thereunder  were  acts  of  trespass  against  the  plain- 
tiffs rights  and  property;  and,  the  defendant  having  wrongfully 
obtained  possession  of  plaintiffs  property,  no  demand  before  suit 
brought,  for  the  return  of  the  property  taken  by  the  sheriff  under 
the  attachment,  was  necessary. 

It  was  claimed  herein,  on  the  part  of  the  defendant,  that  the 
plaintiff  herein,  an  attorney  at  law,  after  the  vacating  of  the  said 
warrant  of  attachment,  for  the  purpose  of  bfinging  an  action,  and 
for  no  other  purpose,  purchased  and  took  an  assignment  from  the 
said  Henry  Buser  of  the  cause  of  action  herein,  and  that  such 
transfer  was  in  violation  of  the  provisions  of  section  78  of  the 
Oode,  and  therefore  absolutely  null  and  void.  The  trial  justice, 
in  his  charge,  submitted  this  question  to  the  jury,  and  instructed 
th^n  that: 

**If,  from  the  evidence  In  this  case,  you  believe  that  he  took  an  assignment 
of  this  daim  for  the  purpose  and  with  the  intention  of  bringing  an  action 
upon  it,  your  verdict  must  be  in  favor  of  the  defendant." 

The  jury,  from  the  verdict  rendered  by  them,  passed  upon  this 
question  of  fact  in  favor  of  the  plaintiff. 

The  question  of  the  value  of  the  property  taken  was  also  sub- 
mitted to  the  jury,  ui)on  the  evidence  produced  upon  the  trial, 
who  passed  upon  the  same,  and  found  their  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  f  1,636  as  the  value  thereof,  after  a  fair 
and  impartial  submission  to  them,  by  the  trial  justice,  of  all  the 
issues  at  fact  raised  herein.  We  do  not  find  any  error  committed 
by  tihie  trial  justice  in  the  rulings  made  by  him,  or  any  merits  in 
the  exceptions  taken  by  defendant,  and  that  the  verdict  was  fully 
Justified  by  the  evidence.  The  judgment  and  order  appealed  from 
must  therefore  be  affirmed,  with  costs  to  the  respondent 


(4  Misc.  Rep.  299.) 
KORNBMAN  v.  FRED  HOWER  BREWING  CO. 

(City  Court  of  Brookljn,  General  Term.    June  26,  188a) 

MoBTOAGBs—CoNsiDBRATiON'— Antecedent  Debt. 

A  mortgage  given  in  good  faith  for  an  existing  debt  is  valid  as  against 
a  mOTtgage  uubsequontly  given  for  value  parted  ^Ith  at  the  time. 

Appeal  from  trial  term. 

Action  by  Anna  Komeman  against  the  Fred  Hower  Brewing 
Company  to  recover  damages  for  conversion  of  personal  prop^ 
erty.  From  a  judgment  In  favor  of  plaintiff,  defendant  appeala 
Affirmed. 

Argued  before  CLEMENT,  C.  J.,  and  VAN  WYCK,  J. 
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Hurd  &  Grim,  for  appellant 
Frank  C.  Marrin,  for  respondent 

VANWYCK,  J.  The  plaintiff  brought  this  action  to  recover  dam- 
ages for  the  conversion  of  certain  personal  property,  consisting  of 
various  articles  constituting  the  entire  fittings  of  a  first-class 
saloon,  including,  among  other  things,  a  bar,  back  bar,  and  pump. 
Plaintiff  had  a  verdict  for  |1,025,  and  from  the  judgment  entered 
thereux)on,  and  from  an  order  denying  a  motion  for  a  new  trial, 
this  appeal  is  taken. 

Plaintiff  claims  upon  evidence  which,  if  believed,  shows  that 
8ome  time  prior  to  and  upon  July  6,  1891,  one  Fowler  was  the 
owner  of  this  saloon  business,  and  iiie  personal  property  therein 
above  referred  to,  whtch  he  on  that  day  sold  to  Carhart  &  Hunold 
for  f 2,500,  f 2,000  of  which  was  paid  by  the  purchasers  on  the  same 
day,  at  the  request  of  the  vendor,  giving  to  the  plaintiff,  with  her 
consent,  without  any  effort  to  defraud  creditors,  a  chattel  mort- 
gage payable  on  demand  for  that  sum  on  the  property  in  question; 
that  tile  consideration  of  this  mortgage  was  an  honest  indebtedness 
of  Fowler  to  her  for  that  sum,  for  which  Fowler  had  previously 
given  her  a  mortgage,  which  she  surrendered  on  receiving  this  one 
from  Carhart  &  Hunold.  The  latter  was  filed  in  the  register's 
oflice  of  this  county  on  July  7,  1891.  On  July  17,  1891,  Fowler 
gave  a  mortgage  on  the  same  property  to  the  defendant  for  J600, 
payable  the  next  day,  and  claimed  by  the  defendant  to  have  been 
to  secure  the  purchase  price  of  a  bar,  back  bar,  and  pump  sold  to 
him  on  that  day.  On  July  18,  1891,  this  mortgage  was  filed  in  the 
register's  office,  and  foreclosed  by  defendant,  who  bought  the  prop- 
erty in,  and  subsequently  removed  it  from  the  saloon,  and  ap- 
propriated it  to  its  own  use.  The  plaintiff  claims  this  property 
by  virtue  of  her  mortgage  and  the  defendant  by  virtue  of  its  mort- 
gage. Defendant  defends  on  three  grounds:  First,  that  plain- 
tiff's mortgage  was  without  consideration,  and  in  fraud  of  the 
creditors  of  Fowler;  second,  that  the  bar,  back  bar,  and  pump  in- 
cluded in  this  mortgage  belonged  to  this  defendant  at  the  time 
it  was  made;  third,  that,  assuming  this  mortgage  to  be  valid  and 
binding  on  all  the  property,  the  plaintiff  cannot  recover  from  this 
defendant,  because  the  plaintiff  never  made  a  specific  demand  of 
the  whole  sum  of  |2,000  from  Carhart  &  Hunold. 

Whether  or  not  the  plaintiff's  mortgage  was  made  with  the  in- 
tent to  defraud  creditors  was  properly  submitted  to  the  jury  on 
conflicting  testimony,  and  we  see  no  reason,  after  a  critical 
examination  of  the  evidence,  to  disturb  the  decision  of  that  ques- 
tion in  favor  of  plaintiff.  Whether  or  not  the  bar,  back  bar,  and 
pump  were  the  property  of  defendant  at  the  time  the  mortgage 
was  made  to  plaintiff  was  likewise  properly  submitted  to  the  jury 
on  conflicting  testimony,  and  for  the  same  reason  should  not  be 
disturbed.  The  circumstance  that  Fowler,  the  only  witness  on 
value,  testified  that  the  whole  property  was  worth  |1,600,  taken 
in  connection  with  the  circumstance  that  it  is  admitted  that  the 
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bar,  back  bar,  and  pump  cost  the  defendant  f 575,  suggests  that 
the  jury  decided  this  question  in  favor  of  the  defendant,  as  their 
verdict  was  f  1,025.  The  testimony  that  there  was  a  specific  de- 
mand for  the  entire  f 2,000  is  not  veiy  convincing,  but  it  is  very 
strong  that  she  demanded  f  10  on  account,  which  Oarhart  &  Hunold 
repeatedly  refused  to  pay.  It  does  seem  to  us  an  idle  ceremony  to 
demand  |2,000  from  a  creditor  who  will  not  pay  even  |10  on  ac- 
count, and  we  are  not  certain  that  a  demand  for  the  whole  can- 
not be  fairly  implied  therefrom,  though  it  is  not  necessary,  in  our 
opinion,  to  decide  that.  The  defendant  has  taken  possession  of 
this  property,  and  converted  it  to  its  own  use,  claiming  to  be  the 
absolute  owner  thereof  against  Oarhart  &  Hunold,  this  plaintiff, 
and  the  whole  world.  Under  such  circumstances  to  demand  of 
€arhart  &  Hunold  the  sum  of  |2,000  as  the  basis  of  making  a 
further  demand  upon  them  for  the  property  that  they  cannot  de- 
liver, without  any  fault  on  their  part,  is  a  useless  form  that  the 
law  does  not  require,  in  our  judgment  Moore  v.  Craig,  (City  Ct 
Brook.)  4  N.  Y.  Supp.  339;  Reading  v.  Lamphier,  (Sup.)  9  N.  Y. 
8upp.  596;  Monloughney  v.  Hegeman,  9  Abb.  N.  C.  403;  Hughes 
V.  Griffith,  12  Wkly.  Dig.  501. 

The  defendant  charged,  and  undertook  to  prove,  that  this  mort- 
gage given  to  plaintiff  was  without  consideration,  and  with  the 
intent  to  defraud  the  creditors  of  Fowler.  This  gave  the  plaintiff 
the  right  to  show  the  real  transaction,  as  well  as  the  good  faith 
thereof,  by  the  conversation  had  at  the  time  it  was  executed  be- 
tween the  parties  thereto,  such  as  that  it  was  given  to  plaintiff 
at  the  request  of  herself  and  Fowler  by  Carhart  &  Hunold,  to  se- 
cure Fowler's  indebtedness  to  her,  etc.  This  disposes  of  the  ex- 
ceptions taken  by  the  defendant  at  folios  57, 58, 98, 99,  and  102.  Nu- 
gent V.  Jacobs,  103  N.  Y.  125,  8  N.  E.  Rep.  367;  Billings  v.  Russell, 
101  N.  Y.  226,  4  N.  E.  Rep.  531;  Starin  v.  Kelly,  88  N.  Y.  418. 

Defendant's  requests  1,  2,  and  3  were  properly  refused,  for  they 
seem  to  have  been  based  ujwn  the  erroneous  theory  that  a  mort- 
gage cannot  be  given  in  good  faith  for  an  existing  indebtedness, 
which  will  be  valid  against  a  mortgage  subsequentiy  given  for 
value  parted  with  at  the  time,  (Cobbey,  Chat.  Mortg.  §  126;)  and 
for  the  further  reason  that  in  them  it  is  assumed  that  plaintiff 
parted  with  no  value  at  the  time  the  mortgage  was  given,  while 
there  is  testimony  that  she  surrendered  a  mortgage  previously 
given  at  the  time  she  received  this  one.  We  do  not  think  we 
would  be  justified,  en  the  evidence,  in  holding  that  the  damages 
were  excessive.  The  only  witness  (Fowler)  who  testified  to  the 
value  of  this  property  was  familiar  with  it,  and  qualified  as  an 
expert.  He  said  it  was  worth  f  1,600;  and  the  defendant  had  pos- 
session of  the  property,  and  introduced  no  evidence  in  rebuttal  on 
the  subject  of  value.  This  disposes  of  all  the  exceptions  requiring 
consideration,  and  for  the  foregoing  reasons  the  judgment  and  or- 
der must  be  affirmed,  with  costs. 
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(4  Misc.  Rep.  302.) 
PABSHLBY  T.   THIRD   METHODIST    BPISGOPAI.   OHURGH  OF 

BROOKLYN. 

(City  Court  of  Brooluyn,   General  Term.   June  26,  1893.) 

Bmfloticent  of  Aobnt— Charactbb  of  Ssbyicbs. 

Where  plaintiff,  a  member  of  defendant  Methodist  churdi,  expended 
money  and  rendered  services  in  procuring  the  suspension  of  the  pastor 
of  the  church  for  imutoral  conduct,  and  the  niles  of  the  church  give 
any  member  power  to  prosecute  charges  against  the  pastor,  no  authority 
to  act  for  defendant  can  be  inferred  from  the  nature  of  the  services  ren- 
dered by  plaintiff. 

Appeal  from  trial  term. 

Action  by  Frank  E.  Parshley  against  the  Third  Methodist  Episco- 
pal Church  of  the  city  of  Brooklyn  to  recover  for  services  rendered 
and  moneys  expended.  Prom  a  judgment  in  favor  of  plaintiff^ 
defendant  appeals.     Reversed. 

Argued  before  CLEMENT,  a  J.,  and  VAN  WTOK  and  OS- 
BORNE, JJ. 

Win.  J.  Groo,  for  appellant 
Charles  M.  Stafford,  for  respondent. 

VAN  WTCK,  J.  The  defendant  belongs  to  the  New  York  East 
Conference  of  the  Methodist  Society.  The  bishop  annually  assigns 
the  ministers  to  the  churches  within  his  jurisdiction.  Any  mem- 
ber of  the  church  has  the  power  and  right  to  request  the  bishop 
not  to  reassign  any  minister  for  another  year,  giving  his  reason 
therefor,  and  also  the  right  to  make  charges  before  the  presiding 
elder  of  the  district  looking  to  the  suspension  of  the  minister,  pend- 
ing the  charges,  until  the  ensuing  annual  conference  shall  consider 
and  determine  the  same.  Charles  W.  Millen  was  dtily  appointed 
the  pastor  of  the  defendant  for  the  year  ending  April,  1887.  The 
plaintiff,  Parshley,  and  some  of  his  fellow  members  in  defendant 
church,  complaining  of  the  unfitness  of  Millen,  memorialized  the 
bishop  to  send  them  another  pastor  for  the  coming  year,  which  was 
disregarded.  On  July  29  and  in  September,  1887,  he  (Parshley)  pre- 
sented charges  of  immorality  to  the  presiding  elder,  which  resulted 
in  Millen's  suspension  until  the  annual  conference  of  April,  1888^ 
by  which  he  was  found  guilty  of  imprudent  and  unministerial  con- 
duct, and  allowed  to  withdraw  from  the  conference,  and  return 
his  parchments.  Parshley  claims  that  in  the  part  he  took  in  all 
these  proceedings  he  expended  |7,500,  and  that  his  services  were 
worth  |1,500.  This  action  was  brought  to  recover  these  amounts 
from  the  defendant  The  learned  referee  decided  that  his  labor 
was  worth  |1,500,  and  that  he  expended  f  7,500  in  the  work,  and 
that  he  received  towards  the  reimbursement  of  himself  from  various 
sources,  |4,385,  and  was  entitled  to  recover  the  balance  of  |4,616, 
with  interest,  from  defendant  From  the  judgment  entered  there- 
upon this  appeal  is  taken. 

We  think  the  evidence  overwhelmingly  establishes  the  finding 
of  the  referee  that  such  labor,  services,  and  expenditures  were  ren- 
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dered  and  made  by  the  plaintiff  without  the  request  or  authority 
of  the  defendant  or  of  its  board  of  trustees,  or  of  any  person  or 
persons  having  authority  or  power  to  bind  the  defendant  No  au- 
thority could,  by  the  most  strained  inference,  be  implied  from  the 
character  or  nature  of  the  services  or  the  labors,  for  any  individual 
member  of  this  church  could  have  made  like  charges,  and  expended 
his  money  in  their  prosecution,  against  the  direct  wish  and  com- 
mand of  the  dctoidant  It  is  manifest  that  he  did  not  contemplate 
that  the  defendant  would  reimburse  him,  for  he  secured  a  contract 
from  some  of  his  personal  associates  to  give  him  financial  support 
in  the  prosecution  of  Millen,  and  made  an  appeal  by  the  circula- 
tion of  a  pamphlet  calling  upon  the  general  Methodist  public  to  sub- 
scribe to  a  fund  for  his  reimbursement  The  referee  decided  that 
after  these  labors  were  performed  and  expenses  were  incurred  in 
the  prosecution  of  Millen  the  defendant  adopted  and  ratified  them 
by  its  full  board  of  trustees,  and  upon  this  finding  this  judgment 
must  stand  or  fall.  Is  it  sustained  by  the  evidence  we  are  called 
upon  now  to  consider?  No  formal  claim  upon  the  defendant  was 
ever  presented  to  the  board  until  January  13,  1892.  The  referee 
rests  his  decision  upon  two  acts  of  the  board,  and,  if  these  are  short 
of  a  ratification,  then  this  judgment  must  be  reversed.  The  first 
of  these  is  a  resolution  of  the  board  on  May  14,  1891,  contracting 
with  its  attorney,  Judge  Groo,  to  conduct  the  proceedings  insti- 
tuted by  the  New  York  and  Brooklyn  Bridge  to  acquire  the  church 
land  on  an  agreement  to  pay  him  f  6,000  for  his  services  if  he  would 
guaranty  that  the  sum  paid  for  the  same  should  be  at  least  f  104,000. 
It  was  f  130,000,  and  the  attorney  received  the  f  6,000,  and  out  of 
it  he  paid  or  contributed  |3,500  to  plaintiff.  I  can  find  no  convinc- 
ing proof  that  the  board  required  or  intended  that  this  sum  should 
be  so  applied  by  the  attorney,  though  there  is  some  evidence  that 
some  members  of  the  board  had  talked  to  the  attorney  to  this  effect 
Hie  mere  fact  that  the  resolution  is  silent  as  to  any  such  purpose 
manifests  an  intention  not  to  adopt  or  ratify  this  claim  for  the 
labors  and  expenditures  of  the  plaintiff.  The  second  act  of  the 
board  upon  which  the  referee  rests  his  decision  is  the  resolution  of 
January  14,  1892,  appointing  two  members  of  the  board,  Salt  and 
Jones,  a  committee  with  power  to  examine  "plaintiff's  claim,"  and 
to  fix  and  agree  upon  the  sum,  "if  any,"  to  be  paid  him,  and  requir- 
ing the  committee  to  confer  with  and  act  under  the  advice  of  the 
board's  attorney,  both  in  the  investigation  and  settl^nent  of  the 
daiuL  The  evidence  is  clear  that  the  committee  intentionally 
failed,  neglected,  and  refused  to  conf^  with  or  to  give  an  oppor- 
tunity to  the  board's  attorney  to  advise  them,  though  he  requested 
it  The  committee  presented  their  report  in  favor  of  the  claim  to 
the  board,  which  rejected  it  for  this  glaring  and  inexcusable  dis- 
regard of  their  instruction,  and  for  the  same  reason  it  does  not 
bind  the  defendant  We  think  the  resolution  itself  plainly  dis- 
closed an  intent  to  refer  to  the  committee  for  investigation  the  ques- 
tion of  liability  as  well  as  that  of  amount  Having  reached  the 
condusion  that  the  finding  of  ratification  on  the  part  of  the  def end- 
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ant  is  not  sustained  by  a  fair  preponderance  of  evidence,  it  is  un- 
necessary to  consider  the  other  questions  and  exceptions  presented 
to  us.  Judgment  must  be  reversed,  with  costs  to  abide  the  event, 
and  order  of  reference  vacated.     All  concur. 


(4  Misc.  Rep.  302.) 
TOOMBY  ▼.  DELAWARE,  L.  &  W.  R.  00. 

(Superior  Court  of  New  York  City,  General  Term.   July  8,  189a) 

L  Maligioub  Prosecution— Instructions— Malice. 

In  an  action  against  a  railroad  company  for  causing  plaintiff's  arrest 
on  the  ground  tliat  he  was  attempting  to  ride  on  defendant's  train  with 
intent  to  avoid  payment  of  his  fare,  defendant  requosted  a  charge  that 
^*if  there  was  probable  cause  for  making  the  complaint  against  the  plain- 
tiff, yet  if;  in  making  it,  the  conductor  did  not  act  with  a  malicious  pur- 
pose, or  with  actual  malice,  towards  the  plaintiff,  the  defendant  is  en- 
titied  to  a  yerdict"  HeUd,  that  It  was  a  substantial  compliance  with  the 
request  to  giye  the  charge  with  the  word  "actual"  stricken  out,  the  jury 
not  having  been  instructed  as  to  the  distinction  between  legal  aiid  actual 
malice. 

8  Same- Damages. 

In  an  action  for  maUdous  prosecution  for  oansing  the  arrest  of  plaintiff, 
an  elderly  man,  on  the  ground  that  he  was  attempting  to  ride  on  defend- 
ant's railroad  train  with  the  intent  of  not  paying  his  fare,  and  putting 
him  on  trial  at  a  place  where  he  could  not  procure  bail,  the  court  properly 
charged  that  if  the  jury  found  for  plaintiff  they  must  award  substantial 
damages. 

Si  Same- Arrest  to  Covpel  Patuent  or  Debt. 

Malice  is  established  where  it  is  shown  that  the  defendant  in  an  action 
for  maUcious  prosecution  made  the  criminal  charge  complained  of  to  en- 
force payment  of  a  debt 

Appeal  from  juiy  term. 

Action  by  Michael  Toomey  a.gainst  the  Delaware,  Lackawanna 
&  Western  Bailroad  Company  for  causing  plaintifPs  arrest  on  the 
ground  that  he  was  attempting  to  ride  on  defendant's  road  without 
paying  his  fare,  and  with  intent  to  avoid  payment  thereof.  From 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  PREEDMAN  and  McADAM,  JJ. 

Hamilton  Odell,  for  appellant 
Wolff  &  Hodge,  for  respondent 

McADAM,  J.  On  September  27,  1890,  the  plaintiff,  In  company 
with  his  son,  Andrew  J.  Toomey,  and  a  friend,  Mr.  Peppard,  made 
a  journey  on  the  defendant's  road  to  Orange.  Upon  their  return 
trip  a  dispute  arose  as  to  whether  the  tickets  offered  to  the  con- 
ductor entitled  them  to  travel  on  his  car.  The  dispute  continued 
until  the  train  reached  Hoboken,  and  there  the  trio  were  arrested 
under  color  of  a  New  Jersey  statute  which  authorizes  the  appre- 
hension of  any  person  who  attempts  to  travel  in  a  carriage  of  any 
railroad  company  without  having  paid  his  fare,  and  with  intent  to 
avoid  payment  thereof.     The  offender  forfeits  to  the  company  a 


Digitized  by  VjOOQiC 


Super.  Ct.J  TOOMEY  v.  delawabe,  l.  a  w.  r.  CO.  109 

smn  not  exceeding  five  dollars,  which,  ^'fine"  may  be  imposed  '1)y  any 
justice  of  the  peace  before  whom  such  person  shall  be  brought  on 
complaint  made  on  oath  or  affirmation,  and  after  a  summary  hear- 
ing of  the  facts  and  circumstances."  The  magistrate  discharged 
the  idaintiff  and  his  companions,  whereux)on  they  brought  separate 
suits  against  the  defendant  to  recover  damages  for  causing  their 
arrest,  and  setting  on  foot  the  criminal  prosecution  aforesaid.  The 
trials  resulted  in  verdicts  for  the  plaintiffs,  but  for  different  amounts. 
Andrew  J.  Toomey,  the  son,  recovered  six  cents,  which  recovery  the 
court  at  general  term  sustained  (21 N.  Y.  Supp.  448)  upon  the  ground 
that  the  question  as  to  the  amount  of  damages,  substantial  or  nom- 
inal, was  without  objection  left  to  the  good  judgment  of  the  jury, 
and  there  was  no  legal  reason  which  required  the  court  to  disturb 
their  finding.  The  present  appeal  is  from  a  judgment  of  f 500  re- 
covered by  the  father,  an  elderly  gentleman,  who  claims  to  have 
keenly  felt  the  indignity  of  his  arrest,  and  suffered  considerably 
from  it  The  fact  liat  the  son  recovered  six  cents  does  not  prove 
that  the  father  should  have  been  similarly  dealt  with,  nor  does  the 
fact  that  the  jury  awarded  the  latter  f 500  prove  that  the  verdict 
in  the  son's  favor  was  too  small.  The  juiy  in  each  case  separately 
fixed  the  amount  The  damages  to  be  awarded  in  cases  of  this 
character  must,  in  the  nature  of  things,  be  left  largely  to  the  ex- 
perience and  sound  judgment  of  a  jury,  and  they  naturally  vary 
with  the  age  and  condition  in  life  of  the  injured  parties,  and  the  im- 
pression created  on  the  minds  of  the  jury.  In  Wood's  Mayne  on 
Damages,  (1st  Amer.  Ed.,  §  47,)  the  author,  speaMng  of  the  measure 
of  such  damages,  says: 

"Where  the  person  or  character  is  injured  it  is  difficult,  if  not  quite  impos- 
sible, to  fix  any  limit,  and  the  verdict  is  generaUy  a  resultant  of  the  oppos- 
ing forces  of  the  counsel  on  either  side,  tempered  by  sudi  moderating  re* 
marks  as  the  judge  may  think  the  occlusion  requires." 

The  verdict  does  not  bear  the  evidence  of  bias  or  prejudice,  and,, 
thouj^  substantial,  is  still  reasonably  moderate  in  amount,  and 
one  we  are  indisposed  either  to  criticise  unfavorably  or  disturb. 
The  court  ought  not  to  interfere  with  the  assessment  of  damagea 
by  a  jury,  further  than  to  see  that  they  have  not  abused  the  trust 
reposed  in  them,  or  violated  some  settled  rule  of  law. 

The  exceptions  taken  relate  wholly  to  the  charge,  and  the  requests 
and  refusal  to  charge: 

1.  The  defendant  requested  the  court  to  charge  that  **if  there 
was  probable  cause  for  making  the  complaint  against  the  plaintiff,, 
yet  if,  in  making  it,  the  conductor  did  not  act  with  a  malicious  pur- 
pose, or  with  actual  malice,  towards  the  plaintiff,  the  defendant  is 
entitled  to  a  verdict"  The  court  charged  the  request,  striking  out 
the  word  "actual"  The  request,  after  all  was  substantially  charged, 
and  the  jury  were  intelligently  told  that,  if  there  was  no  malicioua 
purpose  or  malice  on  the  part  of  the  conductor  towards  the  plain- 
tiff, he  could  not  recover.  The  word  omitted  did  not  detract  from 
the  force  of  the  request  made,  for  the  jury  had  not  been  instructed 
in  the  technical  distinction  between  legal  and  actual  malice,  and 
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as  applied  to  this  case,  in  the  form  submitted,  there  was  none. 
Malice  in  fact  is  found  by  the  jury;  malice  in  law,  by  the  court; 
and  that  submitted  to  them  was  necessarily  of  the  former  character, 
for  the  court  made  no  finding,  and  gave  no  binding  instructions,  as 
to  malice  in  law. 

2.  The  trial  judge  charged,  at  plaintiff's  request,  "that  the  un- 
controverted  evidence  is  that  the  damage  was  substantial,  and 
not  nominal"  The  defendant  urges  with  earnestness  its  excep- 
tion to  this  part  of  the  charge,  in  view  of  the  finding  of  nominal 
damages  in  the  action  by  the  plaintiff's  son,  and  the  affirmance 
of  that  judgment  by  the  general  term.  No  such  request  was  made 
in  the  action  by  the  son,  and  the  entire  question  of  damages, 
nominal  or  substantial,  was,  without  objection,  left  to  the  jury 
for  their  determination;  and  under  such  circumstances  the  generid 
term  was  indisposed  to  interfere  with  a  result  which  might  have 
been  guarded  against,  and  perhaps  obviated,  by  a  specific  request 
to  charge  that  substantial  damages  must  be  awarded  if  they  found 
for  the  plaintiff.  The  question,  however,  was  squarely  presented 
on  the  present  trial,  and  the  judge  presiding  met  it  witli  the  di- 
rection that  if  they  found  for  the  plaintiff  tiiey  must  award  sub- 
stantial damages.  We  find  no  error  in  the  instruction.  Field, 
Dam.  §  687;  3  Suth.  Dam.  703.  Taking  an  elderly  man  into 
custody,  and  marching  him  through  a  crowded  thoroughfare,  in 
charge  of  an  officer,  depriving  him  of  his  liberty,  away  from  friends 
and  facilities  for  bail,  putting  him  on  trial,  causing  fear  and  sus- 
pense, are  acts  sufficient  to  call  for  substantial  rather  than  the 
mere  nominal  damages  sometimes  awarded  for  a  mere  technical 
trespass  or  wrongdoing. 

.3.  The  trial  judge  charged,  at  plaintiff's  request,  *^at  Burritt, 
the  conductor,  was  chargeable  with  Slater's  knowledge  that  the 
plaintiff  had  delivered  unpunched  tickets  to  him."  Slator  was  the 
assistant  conductor,  aiding  Burritt  in  collecting  tickets.  A  de- 
livery to  Slator  was  therefore  tantamount  to  a  delivery  to  Burritt, 
and  the  act  was  so  regarded  and  intended.  Under  the  circum- 
stances the  charge  was  right  It  was  the  duty  of  the  one  to 
keep  the  other  informed  as  to  the  collections  made,  that  demands 
might  not  be  made  twice  of  the  same  passenger,  and  the  implica- 
tion of  knowledge  comes  from  the  duty  imposed  of  communicat- 
ing it. 

4.  The  defendant's  counsel  requested  the  court  to  charge  that 
^*the  plaintiff,  when  applied  to  by  the  conductor,  was  bound  to 
produce  a  proper  and  valid  ticket  as  evidence  of  his  right  to  ride 
upon  the  train,  or  pay  his  fare."  Such  a  regulation  is  certainly 
reasonable,  and  for  noncompliance  therewith  an  offending  pas- 
senger may  be  excluded  from  the  car.  Hibbard  v.  Railroad  Co., 
15  N.  Y.  455;  Townsend  v.  Railroad  Co.,  56  N.  Y.,  at  page  300; 
Homiston  v.  Railroad  Co.,  (Super.  N.  Y.)  22  N.  Y.  Supp.  738.  No 
such  right  was  exercised  here.  On  the  contrary,  the  plaintiff  was 
allowed  to  complete  his  journey,  and  was  then  arrested  for  steal- 
ing a  ride.    The  trial  judge  replied  to  the  request  in  these  words; 
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"If  he  could  do  00,  he  waa.  If  he  had  had  a  ticket,  and  lost  It,  it  waa  a 
subject  of  explanation.  It  was  his  duty  either  to  produce  a  proper  ticket 
or  pay  his  fare,  or  make  some  reasonable  explanation  why  he  didn't  do  it" 

While  the  role  is  that,  as  between  condnctor  and  passenger,  the 
ticket  is  the  only  evidenee  of  the  passenger's  right  to  be  carried, 
(2  Wood,  Ry.  Law,  §  350;  Thomp.  Carr.  p.  337,  §  3,)  and  explanations 
are  not  always  to  be  taken,  yet  exceptions  thereto  will  be  fonnd 
in  several  well-considered  cases,  in  which  it  was  held  that  the 
passenger  has  the  right  to  make  any  explanations  that  will  assist 
in  determining  his  rights,  (Pennsylvania  Co.  v.  Bray,  125  Ind. 
229,  25  N.  E.  Kep.  439;  Eailroad  Ck).  v.  Conley,  [Ind.  App.]  32  N. 
E.  Rep.  96;  Railroad  Co.  v.  Fix,  88  Ind.  381.)  In  Railroad  Co.  v. 
Bray,  supra,  the  passenger  had  purchased  a  round-trip  ticket, 
and  the  conductor  had  retained  the  return  coupon  on  llie  going 
trip  by  mistake,  and  the  passenger  did  not  discover  the  mistake 
until  he  presented  to  the  conductor,  on  his  return  trip,  the  going 
coupon,  that  he  had  retained,  instead  of  the  return  coupon.  The 
court  held  that  under  such  circumstances  the  passenger  had  a 
right  to  be  carried  on  his  return  trip,  on  presenting  the  going 
coupon,  with  proper  explanation.  See,  also.  Railroad  Co.  v.  Hold- 
ridge,  118  Ind.  281,  20  N.  E.  Rep.  837.  The  charge,  in  view  of  the 
facts  and  the  cases  cited,  was  a  proper  answer  to  the  request,  for 
it  left  the  jury  free  to  determine  whether  the  plaintiff  really  had 
the  proper  ticket,  and  how  he  had  disposed  of  it,  and  whether,  in 
view  of  the  explanations  given,  the  conductor  acted  with  or  without 
probable  cause — in  good  faith,  or  from  malicious  motives — ^in 
causing  the  plaintiff's  arrest  after  the  journey  was  completed. 

5.  The  plaintiff's  counsel  requested  the  court  to  charge  '^that 
if  Burritt  [the  conductor]  made  the  charge  of  a  criminal  com- 
plaint for  the  sole  purpose  of  collecting  a  debt,  and  to  prove  him- 
self right,  they  must  find  malice."  This  was  correct  Lynch  v. 
Railroad  Co.,  90  N.  Y.  77,  85.  The  arrest  was  justifiable  only  on 
the  theory  that  the  conductor,  in  putting  the  plaintiff  into  custody, 
was  bringing  him  to  justice  pursuant  to  the  New  Jersey  statute  be- 
fore referred  to,  and  for  the  purpose  of  being  dealt  with  according 
to  its  provisions. 

The  five  exceptions  discussed  are  all  that  were  urged  on  the 
argument  against  the  judgment,  and  for  the  reasons  stated  we 
hold  them  to  be  without  merit  The  defendant  was  clearly  liable 
to  an  action  for  the  acts  of  the  conductor,  (Rounds  v.  Railroad  Co., 
64  N.  Y.  129,  134;  Mott  v.  Ice  Co.,  73  N.  Y.  543,  547;  Lynch  v. 
Railroad  Co.,  90  N.  Y.  77,  86,)  and,  the  damages  not  being  excessive, 
the  judgment  and  order  appealed  from  must  be  affirmed,  with  costs. 

FREEBMAN,  J.  I  concur,  but  desire  to  add  that,  although  the 
jury  were  directed  to  give  substantial  damages  in  case  they  found 
for  the  plaintiff,  they  were,  by  another  part  of  the  charge,  ex- 
pressly confined  to  giving  compensatory  damages  only. 
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(4  Misc.  Rep.  614;  mem.  report  witbout  (pinion.) 

BOOSS  et  oL  v.  MIHAN. 

(Superior  Ck>i]rt  of  New  York  City,  Qeneral  Term.   July  8,  1803.) 

Refbrencb— Action  for  Deceit— Long  Accounts. 

An  action  to  recover  money  alleged  to  have  been  procured  by  the  deceit 
and  false  and  fraudulent  representations  of  defendant  is  not  referablOr 
and  the  character  of  the  answer  cannot  make  it  referable  aa  involving  a 
loniz  account 

Appeal  from  special  term. 

Action  by  Frederick  Booss  and  others  against  Henry  Milian. 
From  an  order  vacating  an  order  theretofore  obtained  by  plain- 
tiffs by  default,  referring  the  issues  to  a  referee  to  hear  and  deter- 
mine the  same,  plaintiffs  appeal     Affirmed. 

Argued  before  FREEDMAN  and  GILDERSLEEVE,  JJ. 

H.  Orosse,  for  appellants. 
S.  0.  Baldwin,  for  respondent 

FREEDMAN,  J.  Upon  their  complaint  the  plaintiffs  seek  to 
recover  from  the  defendant  the  amount  of  certain  overpayments 
made  by  the  plaintiffs  to  the  defendant  on  account  of  labor  and 
services  rendered,  and  obtained  by  the  defendant  by  means  of  de- 
ceit and  false  and  fraudulent  representations.  The  cause  of  action 
thus  set  forth  is  not  referable,  and,  that  being  so,  the  defendant's 
answer  cannot  make  it  referable.  Moreover,  the  reply  shows  that 
the  counterclaim  set  up  in  the  answer  does  not  involve  the  ex- 
amination of  a  long  account 

The  order  should  be  affirmed,  with  f  10  costs  and  disbursements. 


(4  Misc.  Rep.  431.) 
WOOSTER  V.  BATBMAN  et  aL 

(Superior  Court  of  New  York  Gity»  General  Term.   July  8,  1883.) 

1.  Aetbal— What  Kevibwablb— Order  Grantiko  Bill  of  Particulabs. 

An  objection  to  the  regularity  or  sufficiency  of  the  affldayit  on  which 
an  order  was  made  to  show  cause  wtiy  a  motion  for  a  bm  of  particulars 
should  not  be  granted  cannot  be  raised  on  appeal  from  the  final  order 
granting  the  motion,  but  should  be  addressed  to  the  q;>ecial  term. 

8.  Applicatiok  for  Ordbr— Irregular  Affidavit. 

General  Rules  Prac.  25,  provides  thaft,  if  the  affidavit  in  support  of  an 
ex  parte  application  for  an  order  omits  to  state  whether  any  previous 
application  therefor  has  been  made,  any  order  made  on  such  application 
"may"  be  revoked.  Held,  that  such  omission  is  not  an  irregularity  which 
compels  the  court  to  reifuse  the  order,  or  to  vacate  it  after  it  has  been 
granted. 

Appeal  from  special  term. 

Action  by  George  EL  Wooster  against  Horatio  Bateman,  im- 
pleaded, etc.  From  an  order  granting  a  motion  for  bill  of  particu- 
lars, plaintiff  appeals.     Affirmed. 

Argued  before  FREEDMA:N^  and  GILDERSLEEVE,  JJ. 
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W.  T.  B.  Millikin,  (ThoB.  B.  Browning,  of  counsel,)  for  appellant 
Amoux,  Bitch  &  Woodford,  (WnL  BL  Amouz,  of  counsel,)  for  re- 
spondent 

GILDEBSLEEVE,  J.  After  a  careful  examination  of  the  papers 
before  us  we  are  of  opinion  that  the  order  appealed  from  should 
be  affirmed.  While  it  may  be  fairly  said  that  the  defendants  are 
familiar  with  the  transactions  out  of  which  the  plaintiffs  claim 
arises,  they  are  entitled  to  be  informed  of  the  particular  damage 
for  which  a  recovery  is  sought,  or  the  items  that  go  to  make  up 
the  damage  of  17,500,  alleged  in  general  terms  in  the  complaint 
With  such  information,  surprise  will  be  avoided.  The  defendants 
can  prepare  to  meet  the  plaintiffs  claim,  and  the  scope  of  the  in- 
quiry upon  the  trial  will  be  reasonably  restricted.  Such  is  the 
purpose  of  a  bill  of  particulars.  The  provisions  of  the  order  are 
reasonable,  and  in  accordance  with  the  prevailing  decisions  on  the 
subject 

The  learned  counsel  for  the  appellant  contends  that  the  order 
should  be  reversed  because  of  the  irregularity  or  insuflftciency  of 
the  affidavit  upon  which  the  order  to  show  cause  was  granted. 
But  this  appeal  is  not  from  the  order  to  show  cause.  It  is  from 
the  final  order  of  the  special  term  granting  the  motion  for  a  bill 
of  particulars.  Any  objections  to  the  regularity  of  the  papers 
upon  which  the  order  to  show  cause  was  granted  should  have  been 
addressed  to  the  special  term.  In  so  far  as  the  motion  papers  affect 
the  final  order  of  the  special  term,  we  are  of  the  opinion  that  there 
is  not  any  irregularity  of  sufficient  importance  to  warrant  a  reversal 
of  the  order.  The  learned  counsel  for  the  appellant  states  the  al- 
leged irregularities  to  be  (1)  that  "the  affidavit  does  not  state  that 
no  previous  application  has  been  made  for  the  order  to  show  cause, 
as  required  by  rule  25  of  the  general  rules  of  practice;''  and  (2)  that 
''the  said  affidavit  does  not  state  any  facts  showing  that  an  order 
to  show  cause  is  necessary,  and  without  such  statement  the  appel- 
lant cannot  be  deprived  of  the  usual  notice  of  motion."  With  re- 
gard to  the  first  assignment  of  irregularity,  the  appellant's  conten- 
tion is  not  well  taken.  Bule  25  of  the  general  rules  of  practice 
provides  that  ''whenever  application  is  made  ex  parte,  on  affidavit, 
to  a  judge  or  court,  for  an  order,  the  affidavit  shall  state  whether 
any  previous  application  has  been  made  for  such  order,"  etc,  "and 
for  the  omission  to  comply  with  this  rule  any  order  made  on  such 
application  may  be  revoked  or  set  aside."  But  the  failure  to  state 
that  no  previous  application  has  been  made  is  not  an  irregularity 
which  compels  the  court  to  refuse  to  grant  the  order,  or  to  vacate  it 
after  it  has  been  granted.  Bean  v.  Tonelle,  24  Hun,  353.  In  point 
of  fact,  moreover,  the  affidavit  states  that  a  previous  application 
has  been  made  and  denied,  but  that  leave  was  granted  to  renew 
the  same  upon  proper  affidavits.  With  respect  to  the  other  assign- 
ment of  irregularity,  it  will  not  be  denied  that  the  affidavit  is  insuffi- 
cient under  rule  37  of  the  general  rules  of  practice  and  section 
780  of  the  Code;  but,  as  we  have  above  intimated,  this  irregularity 
v.24N.Y.s.no.l — 8 
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only'aflfects  the  order  to  show  cause,  and  the  objection  shoidd  have 
been  taken  at  the  special  term;  and,  as  it  was  not  taken,  it  must 
be  held  to  have  been  waived.  The  order  appealed  from  should  be 
affirmed,  with  f  10  costs  and  disbursements. 


(4  Misc.  Bep.  424.) 
PEOPLE  ex  reL  BAKER  v.  COACHMAN'S  UNION  BEN   ASS'N  OF 

NEW  YORK. 

(Superior  Court  of  New  York  City,  General  Term.   July  3,  18^.) 

Associations— Expulsion  of  Membbrs— Waiver  of  Rights. 

Where  a  member  of  a  benevolent  association,  against  whom  charges 
have  been  made,  voluntarily  attends  the  meeting  by  which  the  charges 
are  triable,  and  defends  himself  on  the  merits,  he  thereby  waives  the  re- 
(liiivenn*nts  of  the  constitution  and  by-laws  that  he  should  have  been 
served  with  a  certain  notice  and  a  copy  of  the  charges,  and  he  cannot 
raTse  tlie  objection  after  an  order  of  expulsion  has  been  entered  against 
him".  People  v.  Musical  Mutual  Protective  Union,  23  N.  E.  Rep.  129,  118 
N.  Y.  101,  distinguished. 

Appeal  from  special  term. 

Application  by  Patrick  Baker  for  mandamus  to  the  Coachman's 
Union  Benevolent  Association  of  the  City  of  New  York  to  compel 
respondent  to  restore  relator  to  membership.  From  an  order  deny- 
ing the  application,  relator  appeals.     Affirmed. 

Argued  before  FKEEDMAN  and  GILDERSLEEVE,  JJ. 

G.  R  Carrington,  for  appellant. 
Kenneson,  Crain  &  Ailing,  for  respondent 

FREEDMAN,  J.  Assuming,  bat  not  deciding,  that  the  learned 
judge  below  erred  in  holding  the  judgment  of  the  city  court  in  the 
action  brought  by  Baker  to  recover  for  sick  benefits  to  be  a  bar  to 
the  present  application,  the  denial  of  the  application  for  a  writ  of 
mandamus  may  still  be  sustained  for  the  following  reasons,  viz.: 

Although  the  relator,  according  to  the  requirements  of  the  con- 
stitution and  by-laws  of  the  association,  should  have  been  served 
with  a  certain  notice,  and  a  copy  of  the  charges  in  vniting,  it  was 
competent  for  him  to  waive  these  requirements,  and  by  attending 
the  meeting  which  tried  him,  and  making  no  objection  on  any  such 
ground,  or  on  the  ground  that  he  was  not  prepared  to  enter  upon 
his  defense,  but  proceeding  to  defend  himself  on  the  merits,  and 
speaking  in  opposition  to  the  resolution  of  expulsion,  he  did  waive 
them.  By  voluntarily  appearing  and  submitting  to  the  jurisdiction 
of  the  meeting,  without  protest,  and  litigating  the  issue  on  its 
merits,  he  precluded  himself  on  the  jwint  he  now  seeks  to  raise.  In 
this  respect  the  case  at  bar  is  entirely  different  from  People  v.  Music- 
al Mutual  Protective  Union,  118  N.  Y.  101,  23  N.  R  Rep.  129.  In 
the  case  last  referred  to  the  relator  appeared,  and  denied  the  juris- 
diction, and  then  withdrew. 

In  the  next  place,  the  by-laws  of  the  association  do  not  require 
a  vote  of  two-thirds  of  all  the  members  to  an  expulsion,  but  only 
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two-thirds  of  the  members. present  at  a  meeting  regularly  consti- 
tuted for  the  transaction  of  business.  Twenty-five  members  pres- 
ent constitute  a  quorum  for  the  transaction  of  business.  In  this 
aspect  the  vote  was  sufficient  But,  if  it  did  not  require  two-thirds 
of  all  the  members  of  the  association  at  the  time  of  the  passage  of 
the  resolution,  the  relator  failed  to  establish  by  competent  proof 
that  42,  the  number  which  voted  for  his  expulsion,  were  insufficient 
to  constitute  such  two-thirds. 
The  order  should  be  affirmed,  with  flO  costs  and  disbursements. 


(4  Misc.  Bep.  429.) 
WILSON  ▼.  OUMMINGa 

(Superior  Ocurt  of  New  York  City,  General  Term.   July  8,  1803.) 

rsovEB  AHD  CoNTBRSiON— Possession  by  Defendant— Evidence. 

In  an  action  for  conyendon  of  mirrors  claimed  by  plaintiff  mider  a 
chattel  mortgage,  it  appeared  that  the  mirrors  were  in  different  apart- 
ments of  a  building  occupied  by  tenants  of  defendant's  predecessor  in 
title,  defendant  haying  purchased  the  building  at  a  sale  under  a  mort- 
gage. Afterwards,  some  of  the  tenants  moved  out,  and  defendant,  with 
notice  of  plaintiUTs  dalm,  relet  the  apartments,  with  the  mirrors  in  them, 
to  other  tenants.  HeiS,  that  it  was  error  to  dismiss  the  complaint  on  the 
ground  that  plaintiff  did  not  show  that  defendant  was  in  actual  posses- 
sion of  the  mirrors. 

Appeal  from  jury  term* 

Action  by  James  O.  Wilson  against  Bichard  Gnmmings.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  and  from  an 
order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.     Beversed. 

Argued  before  FBEEDMAN  and  GILDERSLEEVE,  JJ. 

F.  Forbes,  for  appellant. 

Amonx,  Bitch  &  Woodford,  for  respondent. 

FKEEDMAN,  J.  The  complaint  having  been  dismissed  at  the 
trial  upon  plaintiff's  proof,  and  by  reason  of  the  failure  of  the  plain- 
tiff to  establish  that  the  defendant  was  in  the  actual  possession  of  the 
chattels,  for  the  ccmversion  of  which  this  action  has  been  brought, 
the  dismissal,  if  otherwise  proper,  should  not  have  been  upon  the 
merits.  A  review  of  the  whole  case  has  satisfied  me,  however,  that 
the  complaint  should  not  have  been  dismissed  at  all.  Under  the 
chattel  mortgage,  plaintiff's  title  and  right  to  immediate  iwssession 
of  the  mirrors  were  complete.  The  mirrors  were  simple  chattels, 
and  the  foreclosure  sale  of  the  real  property  to  the  defendant  con^ 
veyed  to  him  no  right  to  or  interest  in  the  said  mirrors.  McKeage 
V.  Insurance  CJo.,  81  N.  Y.  38.  Moreover,  the  plaintiff  gave  pubUc 
notice  of  his  claim  at  the  foreclosure  sale.  Now,  it  may  be  con- 
ceded that  the  defendant  did  not  become  liable  for  a  conversion  of 
the  mirrors  simply  because  he  purchased  the  premises,  and  subse- 
quently refused  to  deliver  up  the  mirrors  on  plaintiff's  demand. 
Plaintiff  was  bound  to  prove,  as  part  of  his  case,  that,  prior  to  the 
demand  made,  the  mirrors,  or  so  many  of  them  as  he  sought  to 
recover  for,  had  come  into  the  possession  of  the  defendant,  or  that 
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the  defendant  had  wrongfnlly  taken  them  prior  to  the  cdmmence- 
ment  of  the  action.  At  the  time  the  defendant  acquired  title  t4> 
the  premises  the  mirrors  were  in  different  apartments  in  the  build- 
iii^y^oocapied  by  tenants  to  whom  the  apartments  had  been  let  by 
defendant's  predecessor  in  title  together  with  the  mirrors,  and  these 
tenants  attorned  to  the  defendant  as  their  landlord.  As  long  a» 
these  tenants  remained  in  possession  during  their  i^spective  unex- 
pired terms,  the  defendant  could  not,  and  in  fact  did  not,  acquire 
possession  of  the  mirrors.  If,  therefore,  the  proof  ended  here,  tiiere 
would  be  no  liability  on  the  part  of  the  defendant.  But  there  was 
evidence  to  the  effect  that  some  of  these  tenants  shortly  thereafter 
removed  from  their  apartments,  and  that  thereupon  the  defendant, 
through  an  agent,  relet  the  said  apartments  to  other  tenants,  to- 
gether with  the  mirrors  in  them.  Further  evidence  which  i)lain- 
tiff  desired  to  give  upon  this  point  was  excluded  by  the  trial  judge, 
against  plaintiff's  exception.  It  must  therefore  be  assumed  that, 
if  he  had  been  permitted,  the  plaintiff  would  have  fuUy  established 
the  point.  The  proof  would  then  have  been  sufficient  to  show  that 
the  defendant  took  possession  of  the  mirrors  of  these  particular 
apartments,  and  assumed  and  exercised  control  and  dominion  over 
them,  to  the  exclusion  of  plaintiff's  rights,  although  he  had  notice 
of  them,  and  to  this  extent  a  conversion  would  have  been  established, 
within  the  authorities,  irrespective  of  the  demand  which  was  made 
upon  the  defendant  The  judgment  and  order  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant,  to  abide  the  event 


(4  Misc.  Hep.  433.) 
DONOVAN  V.  SHERIDAN  et  aL 

(Saperlor  Court  of  New  York  City,  General  Term.    July  S,  1893.) 

1.  Shipping— Chartkb  op  VEssEii—lMPLiED  Warranty. 

Where  a  boat  drawing  seven  feet  of  water  Is  chartered  by  plaintiff  to- 
defendant  to  ran  to  a  certain  point  on  a  river,  and  defendants  state  to 
plaintiff  that  the  channel  of  the  river  is  more  than  ten  feet  deep,  when  in 
fact  it  was  not  more  tiuin  eAx  feet  deep,  the  doctrine  of  Implied  warranty 
of  fitness  does  not  apply. 

2.  Breach  of  Contract— When  Action  may  be  Brought. 

An  action  for  breach  of  a  contract  will  lie  at  once,  on  a  positive  refusal 
to  perform,  though  the  time  specified  for  performance  has  not  arrived. 

Appeal  from  jury  term. 

Action  by  Patrick  Donovan  against  Thomas  Sheridan  and  James- 
Byrne.  From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff^ 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendants  ap- 
peal.   Afllrmed. 

Argued  before  McADAM  and  GILDERSLEEVE,  JJ. 

Arnold,  Greene  &  Patterson,  for  appellants. 
Leavitt  &  Keith,  for  respondent. 

McADAM,  J.  The  action  was  brought  upon  an  agreement  where- 
by the  plaintiff  chartered  to  the  defendants  the  passenger  steam 
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tag  Annie  &  Maggie  for  160  days  at  f 20  a  day.  The  tag  was  de- 
livered to  and  accepted  by  the  defendants.  The  answer  was  a  gen- 
eral denial,  nothing  more;  and,  the  jury  having  found  that  the  con- 
tract was  made  unconditionally  as  alleged,  their  determination 
ought  seemingly  to  end  the  controversy.  But  the  defendants  insist 
upon  several  matters  of  defense  not  specially  pleaded: 

1.  That  when  the  owner  of  a  vessel  charters  her  or  offers  her  for 
freight  he  is  bound  to  see  that  she  is  seaworthy,  and  suitable  for 
the  service  in  which  she  is  to  be  employed.  Work  v.  Leathers,  97 
XJ.  S.  379;  The  Director,  34  Fed.  Rep.  57;  Mc Adams  v.  Leverich,  35 
Fed.  Rep.  305;  Abb.  Shipp.  (Edition  of  1892,)  p.  389.  There  was  no 
evidence  given  or  offered  that  the  boat  was  unseaworthy,  or  unfit 
for  the  purpose  intended.  There  was  proof  that  the  vessel  drew 
seven  feet  of  water,  and  that  the  channel  to  Ellis  island,  where  the 
boat  was  intended  to  ply,  furnished  only  five  or  six  feet;  but  the 
plaintiff  testified  that  tibe  defendants  told  him  that  there  was  over 
ten  feet  of  water  in  the  channel,  and  that  was  "according  to  their 
contract  with  hiuL"  The  plaintiff  also  testified  that  he  told  the  de- 
fendants how  much  water  the  boat  required,  so  that  the  trial  judge 
was  right  when  he  told  the  jury  that  the  doctrine  as  to  implied  war- 
ranty of  fitness  was  true  as  an  abstract  proposition  of  law,  but  did 
not  apply  to  the  case  if  they  found  the  facts  to  be  as  stated  by  the 
plaintiff;  and  the  jury  did  find  the  facts  to  be  as  testified  to  by 
him. 

2.  That  the  action  was  conmienced  before  the  150  days  mentioned 
in  the  charter  expired,  and  was  therefore  not  maintainable.  No 
such  point  was  made  at  the  trial,  and  is  not  enforceable  now.  But, 
apart  from  this,  the  law  is  settled  that  an  action  for  breach  of  con- 
tract will  lie  at  once  upon  a  positive  refusal  to  perform,  although 
the  time  specified  for  performance  has  not  arrived,  (Burtis  v.  Thomp- 
son, 42  N.  Y.  246;  Freer  v.  Denton,  61  N.  Y.,  at  page  496;  Howard 
V.  Daly,  Id.  362;  Gray  v.  Green,  9  Hun,  334;  Wetmore  v.  Jaffray,  Id, 
140,)  and  the  damages  recoverable  may  continue  down  to  the  time 
of  trial,  if  the  contract  extends  beyond  that,  (Bruell  v.  Colell,  1  City 
Ct  R  308;  Gummings  v.  Hansen,  63  How.  Pr.  351.)  The  recovery 
of  damages  resulting  from  one  and  the  same  cause  of  action  must 
be  assessed  and  recovered  once  for  all,  and  should  be  for  the  differ- 
ence between  the  sum  the  plaintiff  should  have  received  under  the 
contract  and  that  which  he  has  or  it  is  shown  might  have  received 
elsewhere.  The  contract  expired  long  before  the  cause  was  tried, 
and  at  a  time  when  the  damages  had  become  fixed  and  unalterable, 
and  the  trial  judge  carefully  limited  them  to  indemnity  for  the 
actual  loss.  No  objection  was  made  to  the  form  of  the  action  or  of 
the  complaint,  and  none  can  be  raised  for  the  first  time  now. 

3.  That  the  boat  belonged  to  the  plaintiff's  daughter,  and  the  ac- 
tion should  have  been  brought  in  her  name.  This  objection  is  an- 
swered by  the  fact  that  the  contract  was  made  by  the  plaintiff,  who 
bad  authority  from  the  daughter  to  make  any  contract  he  pleased 
eonceming  the  boat,  and  she  to  have  none  of  the  earnings.  The 
daughter  testified  to  these  facts,  and  thereby  estopped  herself  from 
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making  any  claim  upon  the  defendants^  so  that  the  plaintiff  was 
more  than  the  trustee  of  an  express  trust.  Code,  §  449.  Indeed,  he 
became  the  only  person  interested  in  the  recovery,  and  qualified  to 
maintain  the  action.  We  have  carefuUy  examined  the  record  fn  all 
its  parts,  and  fail  to  discover  any  force  in  any  of  the  exceptions 
urged  against  the  recovery.  The  verdict  is  satisfactorily  sustained 
by  the  evidence,  and  the  judgment  and  order  appealed  from  must  be 
affirmed,  with  costs. 


(4  Misc.  Rep.  384.) 
SGHULZ  V.  RQHB  et  aL 

(Superior  Court  of  New  York  City,  General  Term.    July  3,  1893.) 

IvJUBiEs  TO  Servant— CoNTBiBUTORY  Nbolioencb. 

In  an  action  for  personal  injuries  to  a  servant,  caused  by  a  defective 
machine,  it  appeared  that  the  machine  was  known  by  all  to  be  defective, 
and  that  the  foreman  ordered  the  engineer  to  fix  it  on  the  following  Sun- 
day. Plaintiff  worked  on  the  machine  all  the  Monday  following,  when 
it  appeared  to  be  in  good  order.  The  accident  happened  on  the  next  day. 
Plaintiff's  regular  occupation  at  the  machine  was  not  a  dangerous  one, 
but  on  the  day  of  the  accident  he  was  ordered  to  take  the  place  of  a  man 
who  was  absent,  and  while  so  engaged  he  *vas  Injured.  Plaintiff  testified 
that  he  thought  the  machine  had  been  repaired.  Held,  that  It  w.is  error 
to  dismiss  the  complaint  on  the  ground  of  contributory  negligence,  as  plain- 
tiff had  a  right  to  assume  that  the  machine  had  been  repaired  on  Sunday. 

Appeal  from  jury  term. 

Action  by  Henry  Schulz  against  Charles  Eohe  and  others.    Prom 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.     Eeversed. 
Argued  before  FREEDMAN  and  GILDERSLEEVE,  JJ. 

Shaw  &  Fisk,  (James  M.  Fisk,  of  counsel,)  for  appellant 
Deyo,  Duer,  &  Bauerdorf,  (Robert  E.  Deyo,  of  counsel,)  for  re- 
spondents. 

GILDERSLEEVE,  J.  This  action  was  brought  to  recover  for 
personal  injuries  received  by  plaintiff  while  working  in  the  employ- 
ment of  defendants  on  a  defective  machine  supplied  by  defendants. 
The  complaint  was  dismissed  at  the  close  of  the  plaintiff's  testimony 
on  the  ground  of  contributory  negligence.  The  machine  in  ques- 
tion was  used  in  stuffing  sausages,  and  was  operated  by  steam 
power.  It  required  the  services  of  four  men;  two,  called  'filers,'* 
to  fill  the  cylinders  with  chopped  meat,  and  two,  called  ^linkers," 
to  assist  in  filling  the  skins  and  removing.  The  defect  in  the  ma- 
chine was  hidden,  and  its  exact  nature  unknown.  By  reason  of 
the  imperfect  working  of  the  steam  valve,  due  to  some  cause  which 
was  not  apparent,  the  machine  would  start  suddenly,  and,  without 
warning,  push  the  piston  head  into  the  meat  cylinder,  where  the 
fillers  were  sometimes  obliged  to  put  their  hands;  .and  the  fillers 
were,  by  reason  of  the  defective  condition  of  the  machine,  exposed 
to  the  danger  of  having  their  fingers  crushed.  The  plaintiffs  regu- 
lar employment  was  that  of  linker, — a  position  of  no  danger,  even 
while  the  defect  in  the  machine  existed.     The  plaintiff  had  orders^ 
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however,  to  take  the  place  of  a  filler,  when  one  of  the  regidar  fillers 
was  absent*  It  was  in  such  an  emergency,  while  the  plaintiff  was 
temporarily  discharging  the  duties  of  a  filler,  that  the  accident  oc^ 
curred.  While  the  plaintiff  was  filling  the  cylinder  with  meat,  with 
his  hand  inside,  arranging  the  meat,  as  he  was  required  to  do,  the 
machine  started,  without  warning,  and  the  piston  head  caught  the 
plaintiff's  hand  in  the  cylinder  before  he  could  withdraw  it,  cutting 
off  the  fingers  of  the  left  hand,  and  pulling  out  the  nerves  and 
muscles  therefrom  up  to  the  elbow.  On  the  Thursday  or  Friday 
nert  before  the  accident,  which  happened  about  5  o'clock  P.  M.  on 
Tuesday,  the  defect  was  known  to  all;  and  the  foreman,  in  the  hear- 
ing of  plaintiff,  told  the  engineer  '^to  fix  the  machine  on  Sunday^ 
because  he  cannot  fix  it  the  working  days, — ^it  is  so  hot;"  and  plain* 
tiff  heard  the  engineer  say  that  he  would  repair  it  on  the  Sunday 
named.  The  plaintiff  worked  on  the  machine  all  the  Monday  fol- 
lowing the  Thursday  or  Friday  on  which  the  instructions  to  repair 
the  machine  were  given,  as  aforesaid,  and  up  to  about  5  o'clock  the 
next  day,  (Tuesday,)  during  which  time  the  machine  seemed  to  work 
aU  right.  During  these  two  days  the  plaintiff  worked  in  his  capac- 
ity of  linker,  but  about  5  o'clock  on  Tuesday  afternoon  one  of  the 
fill^s  went  away,  and  the  plaintiff  was  ordered  to  take  his  place, 
and  he  had  not  filled  the  cylinder  many  times  when  the  accident 
occurred. 

Inasmuch  as  the  complaint  was  dismissed  upon  the  pla!ntiff*s 
case  alone,  all  the  evidence  of  the  plaintiff  and  his  witness  must  be 
considered  as  true,  and  the  inference  most  favorable  to  plaintiff  must 
be  drawn  from  the  testimony.  Flynn  v.  Harlow,  (Super.  N.  Y.)  19 
N.  Y.  Supp.  705.  The  court  below  dismissed  the  complaint  on  the 
ground  that  the  plaintiff  was  guilty  of  contributory  negligence,  for 
the  reason  that  he  worked  on  the  machine  after  he  knew  it  was  out 
of  order.  But  the  plaintiff  swears  that  he  thought  the  machinery 
had  been  fixed,  and  the  inference  to  be  drawn  from  the  testimony 
indicates  that  he  had  reason  so  to  think,  inasmuch  as  he  heard  the 
foreman  direct  the  engineer  to  fix  it  on  the  Sunday  following  the  day 
on  which  the  defect  was  discovered,  and  he  had  afterwards  heard 
the  engineer  say  that  he  would  fix  it  on  the  Sunday  named,  and 
on  the  Monday  following  the  said  Sunday  the  machine  seemed  to 
work  aU  right.  Aside  from  the  plaintiff's  uncontradicted  testi- 
mony, it  is  a  fair  inference  to  be  drawn  from  the  testimony  that 
plaintiff  believed  the  machine  had  been  mended;  and,  as  we 
have  said,  the  inference  most  favorable  to  plaintiff  must  be  accepted: 
Furthermore,  the  plaintiff  had  a  right  to  assume  that  the  defend- 
ants had  done  their  duty.  To  be  sure,  it  may  be  urged  that  there  is 
no  positive  testimony  that  the  machinery  was  not  properly  repaired 
on  the  Sxmday;  but  it  is  hardly  possible  to  draw  an  inference  from 
the  evidence  that  the  machine  was  properly  repaired  on  the  Sunday,. 
and  that,  with  no  fault  of  the  defendants,  it  broke  again  on  Tues- 
day, so  that  it  was  a  risk  incident  to  the  business  which  plaintiff 
assumed  on  entering  into  the  employment.  The  more  reasonable 
inference  is  that,  if  repaired,  it  was  not  properly  repaired,  or  it 
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would  not  have  again  got  out  of  order  on  Tuesday.  We  cannot 
agree  with,  the  contention  that  the  plaintiff  neglected  a  duty  in  not 
ascertaining  whether  the  repairs  had  in  fact  been  made,  either  by 
an  examination  of  the  machine,  or  by  inquiries  from  those  who 
would  know,  when  he  was  required,  on  the  afternoon  of  Tuesday, 
to  assume  tiie  work  of  a  filler.  He  was  suddenly  called  to  this 
part  of  the  work,  and  was  temporarily  discharging  the  duties  of  a 
filler,  in  the  absence  of  the  employe  who  regularly  did  this  work; 
and  plaintiff's  own  regular  employment — ^that  of  linker — ^involved 
him  in  no  danger,  although  the  machine  was  defective,  and  worked 
improperly.  The  plaintiff  had  a  right  to  expect  a  sound  and  prop- 
erly working  machine,  and  it  was  defendants'  duty  to  see  that  the 
machine  was  kept  in  a  sound  and  proper  condition.  Plaintiff  had 
a  right  to  presume  that  the  defendants,  knowing  of  the  defective 
condition  of  the  machine,  would  adopt  those  precautions  required 
of  them,  for  it  is  well  settled  that  reasonable  care  on  the  part  of 
the  servant  in  the  performance  of  his  work  presupposes  the  perform- 
ance by  the  master  of  his  duty  to  do  all  that  reasonably  lies  within 
his  power  to  protect  the  servant  while  so  engaged.  McGk)vem  v. 
Bailroad  Co.,  123  N.  Y.  288,  25  N.  E.  Bep.  373.  We  are  of  opinion, 
therefore,  that  the  question  of  plaintiff's  contributory  negligence 
should  have  been  left  to  the  jury.  It  cannot  be  claimed  that  the 
accident  was  the  result  of  one  of  those  dangers  incident  to  the  busi- 
ness, which  plaintiff  assumed,  for  those  dangers  which  are  known, 
and  can  be  mitigated  or  avoided  by  the  exercise  of  reasonable  care 
and  precaution  on  the  part  of  the  master,  are  not  incident  to  the 
business,  and  it  is  the  duty  of  the  master  to  protect  his  servants 
therefrom  in  all  cases  in  which  it  may  be  done  by  reasonable  care; 
and  when  the  master  directs  the  performance  of  his  work  by  his 
servant,  at  a  place  which  may  become  dangerous,  and  such  danger 
may  be  foreseen  and  guarded  against  by  the  exercise  of  reasonable 
care,  it  is  the  mastePs  duty  to  exercise  such  precautions  as  will 
protect  the  servant  from  avoidable  danger.  This  is  the  master's 
duty;  and  however  he  may- choose  to  exercise  it,  whether  through 
the  supervision  of  a  superintendent,  or  some  one  of  a  lower  grade 
of  employment,  it  still  continues  the  master's  duty,  and  not  until 
he  shows  that  it  has  been  properly  performed  can  he  claim  exemp- 
tion from  liability  for  injuries  occasioned  by  its  nonperformance. 
McGk>vem  v.  Railroad  Co.,  123  N.  Y.  287,  288,  25  N.  E.  Rep.  373. 

It  cannot  be  maintained  that  the  complaint  was  properly  dis- 
missed for  the  reason  that  the  accident  was  caused  by  the  negli- 
gence of  a  fellow  servant,  L  e.  the  foreman  or  engineer,  and  tlutt, 
tiieref ore,  the  defendants  are  not  liable.  The  inference  to  be  drawn 
from  the  testimony  is  that  the  foreman  was  the  representative  of 
defendants,  and  orders  given  by  him  were  equivalent  to  orders  is- 
sued by  defendants  themselves,  and  that  defendants  were  chargeable 
with  knowledge  of  the  defective  condition  of  the  machinery,  inas- 
much as  their  foreman  was  not  only  aware  of  it,  but  issued  orders 
to  have  it  remedied.  McGarry  v.  Railroad  Co.,  (Super.  N.  Y.)  18 
N.  Y.  Supp.  195;  McGtovem  v.  RaUroad  Co.,  123  N.  Y  289,  25  N  E. 
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Eep.  373.  In  fact,  the  plaintiff  swears  that  "ererybody  knew  it,^ 
L  e.  the  defective  state  of  the  machine.  A  master  owes  the  duty 
to  his  servant  of  furnishing  adequate  and  suitable  tools  and  imple- 
ments for  his  use,  a  safe  and  proper  place  in  which  to  prosecnte 
his  work,  and,  when  they  are  needed,  the  employment  of  skillful 
and  competent  workmen  to  direct  his  labor,  and  assist  in  the  ^  per 
formance  of  his  work.  None  of  these  duties  can  be  delegated  by 
the  master  to  a  servant  of  any  grade,  so  as  to  exonerate  the  master 
from  responsibility  to  another  servant,  who  has  been  injured  by  its 
nonperformance.  His  neglect  to  adopt  all  reasonable  means  and 
precautions  to  provide  for  the  safety  of  the  employes  constitutes  an 
omission  of  duty  on  the  part  of  the  master,  rendering  him  liable 
for  an  injury  to  an  employe  resulting  therefrom.  Pantzar  v*  Min- 
ing Co.,  99  N.  Y.  368,  2  N.  E.  Rep.  24.  It  is  not  nntil  the  master 
shows  that  he  has  properly  performed  this  duty  that  he  can  claim 
exemption  from  liability  for  injuries  charged  to  have  been  occa- 
sioned by  its  nonperformance.  However  the  master  may  choose 
to  exercise  this  duty, — whether  through  the  supervision  of  a  super- 
intendent or  foreman,  or  some  one  of  lower  grade  of  employment, — 
it  still  continues  the  master's  duly.  McGhovem  v.  Bailioad  Co., 
supra.  The  defendants  cannot  shift  the  responsibility  onto  the 
shoulders  of  their  foreman  or  engineer. 

We  are  of  opinion  that  the  learned  court  below  erred  in  dismissing 
the  complaint,  and  that  the  question  of  plaintiff's  contributory  neg- 
ligence should  have  been  submitted  to  the  jury.  The  judgment 
appealed  from  is  reversed,  and  a  new  trial  granted,  with  costs  to 
appellanl-  to  abide  the  event 


<2  MlBC.  Rep.  541.) 
NIXON  V.  ZURICALDAY  et  aLi 

(Superior  Ckiurt  of  New  York  City,  Trial  Term.    February,  18d3.) 

1.   ASBIONABLB  CONTRACTB  ^PSKSONAL  PrIVILBOE. 

PlaiuUff  offered  a  larj^e  quantity  of  fruit  for  sale  at  auction,  and  agreed 
to  allow  defendanta  a  rebate  on  pnrcliases  made  by  them  of  not  less  tiian 
a  certiiin  qiiantity.  Held,  that  defendants  were  not  entitled  to  such  allow- 
ance where  they  procured  others  to  buy  the  fruit  for  them,  as  the  contract 
gave  merely  a  personal  privilege,  and  was  not  assignable. 
9L  Same— Ck>NFmBNTiAL  Relations. 

Where  plaintiff  agreed  to  aUow  defendants  sudh  rel>ate  because  they 
were  the  largest  fruit  buyers  in  the  country,  and  large  purchases  by  them 
would  stimulate  others  to  buy,  the  agreement  created  a  personal  trust, 
which  could  be  disdiarged  only  by  defendants'  personal  acts. 

<L   COKTBACT— ACCEPTANCB   OF  OPFEB. 

PlaintifTs  agreement  was  a  proposition  which  defendants  should  have 
met,  either  by  a  binding  acceptance  on  their  part  or  by  open  evidence  of 
acceptance  at'  the  sale,  as  by  buying  the  specified  amount  of  fruit  in 
their  own  names. 

Action  by  (George  F.  Nixon  against  Aqnilino  Zoricalday  and  oth- 
era.  There  was  a  verdict  for  plaintiff,  and  defendants  move  for  a 
new  trial  on  the  jndge's  minutes.    Motion  denied. 

>  Affirmed  on  appeal.    Bee  24  N.  Y.  Supp.  1150. 
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Olcott,  Mestre  &  Gonzalez,  for  the  motion. 
Amouz,  Ritch  &  Woodford,  opposed. 

McADAM,  J.  The  plaintiff  received  a  large  shipment  of  foreign 
fruit,  (including  dates,)  and  offered  it  for  sale  through  Brown  & 
Secomb,  auctioneers.  He  agreed  to  make  an  allowance  of  one- 
eighth  cent  per  pound  on  purchases  made  by  defendants  of  not  less 
than  4,000  boxes,  and  one-fourth  c^it  per  pound  on  purchases  made 
by  them  of  not  less  than  8,000  boxes.  The  defendants  attended  the 
sale,  and  bought  in  3,942  boxes  of  dates  at  (8,476.11,  and  one  Elia» 
bought  in  4,368  boxes  of  dates  at  (9,273.33.  It  turned  out,  after  the 
sale  was  over,  that  Elias  had  made  his  purchases  for  the  defend- 
ants, and  hence  the  defendants  are  sued  for  the  entire  amount  of 
the  purchase,  (17,749.44,  with  interest  Elias  did  not  disclose  the 
defendants'  names  as  purchasers  at  the  sale,  but  gave  his  own  name 
as  each  lot  was  struck  off  to  him.  The  defendants  now  claim  to  de- 
duct from  the  purchase  price  (1,214.28,  being  one-fourth  cent  per 
pound  on  the  aggregate  weight,  and  base  their  right  to  do  so  upon 
the  ground  that  prior  to  the  sale  they  had  interested  Elias  in  their 
contract  with  the  plaintiff;  hence  what  he  did,  they  did.  The  plain- 
tiff claims  that  his  understanding  with  the  defendants  was  personal 
to  them,  and  made  because  they  were  the  largest  date  purchasers 
in  the  United  Btates,  and  the  plaintiff  wanted  to  induce  them  to 
purchase  an  unusually  large  quantity,  to  stimulate  other  bidders 
who  would  be  apt  to  follow  the  lead  of  such  a  well-known  ftrm.  The 
plaintiff  claims  that  the  defendants,  knowing  this,  refrained  from 
doing  as  they  agreed,  and  induced  Elias  to  purchase  the  bulk  of  the 
dates  in  his  own  name,  that  other  bidders  might  not  be  influenced 
to  bid  against  him,  as  they  might  have  been  against  them;  and  that 
in  this  way  the  plaintiffs  lost  the  consideration  which  induced  them 
to  agree  to  make  an  allowance,  and  the  defendants  obtained  a  large 
quantity  of  fine  dates  at  an  unusually  low  figure,  and  now  seek  a 
further  gain  by  the  one-fourth  of  a  cent  a  i)ound  allowance. 

According  to  the  defendants'  interpretation  of  the  contract,  they 
had  the  right  to  bring  Elias  into  it,  or  at  their  pleasure  might  have 
brought  a  syndicate  of  buyers  into  it,  all  unknown  to  the  plaintiff, 
and  in  that  way  almost  have  run  the  sale  to  suit  themselves,  get- 
ting one-fourth  of  a  cent  allowance  on  every  pound  sold,  at  what- 
ever price  the  dates  were  struck  off.  The  question  is  whether 
the  contract  wiU  bear  that  construction.  It  was  not  assignable, 
one  test  of  which  is  the  right  of  survivorship,  (5  Lawson,  Eights, 
Bern.  &  Pr.  §  2650,)  which  would  not  have  applied,  for  the  privilege 
was  one  terminable  at  the  death  of  the  defendants.  It  was  a  propo- 
sition which  should  have  been  met  either  by  some  binding  accept- 
ance on  their  part  prior  to  the  sale,  or  by  some  open  evidence  of 
acceptance  at  the  sale,  such  as  buying  in  their  own  names  to  the 
extent  of  4,000  or  8,000  cases.  The  defendants  did  neither.  The  re- 
lation in  which  the  parties  stood,  and  the  nature  of  the  duties  to  be 
performed,  with  their  probable  effect  upon  others,  would  indicate 
that  there  were  reasons  why  the  plaintiff  selected  the  defendants  as 
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the  redpieirtB  of  the  allowance,  which,  would  not  apply  to  others  not 
simllarlj  known  in  that  particular  line  of  fruit  If  this  be  so,  then 
the  contract  was  founded  on  a  confidence  reposed  in  the  defend- 
ants, and  created  a  personal  tmst,  which  could  be  discharged  only 
by  the  personal  acts  of  the  defendants,  or  by  the  authorized  and  an- 
nounced use  of  their  names  at  the  auction  sale.  In  Smalley  v. 
Greene,  (Iowa,)  3  N.  W.  Bep.  78,  the  question  came  up  as  to  the  right 
oi  a  lawyer,  employed  to  collect  accounts,  to  sell  his  business  and 
the  power  to  make  the  collections.    The  court  said: 

"It  is  presumed  tliat  the  defendant's  dlents  selected  him  for  Hie  conection 
of  their  notes  because  they  reposed  confidence  in  his  capacity  and  Integrity, 
or  for  some  reason  desired  him  in  preference  to  all  persons  else  to  perform 
this  senrlc&  The  defendant  had  no  right  to  substitute  another  for  the  per- 
formance of  duty  which  he  had  agreed  to  discharge  himself,  and  he  could 
not,  without  the  consent  of  his  clients,  bind  them  to  accept  another  to  per- 
form the  service  in  his  place." 

In  Bobson  v.  Drummond,  2  Banu  &  AdoL  803,  it  appeared  that 
one  Sharpe,  a  coachman,  contracted  to  furnish  the  defendant  a  car- 
riage for  the  term  of  five  years,  at  a  given  price  per  year,  payable 
in  advance.  At  the  end  of  three  years  Sharpe  assigned  his  con- 
tract to  his  secret  partner,  Bobson,  the  partnership  being  un- 
known to  the  d^endant.  Held,  that  the  contract  was  personal, 
and  not  assignable.  The  same  principle  was  enforced  in  Lansden 
V.  McCarthy,  45  Mo.  106,  the  case  of  a  butcher  and  hotel  keeper,  and 
applies  to  all  cases  of  personal  services  or  duties.  Spalding  v.  Boso, 
71  N.  Y.  40.  It  is  therefore  a  rule  in  equity  that,  where  the  agree- 
ment is  personal,  depending  ux)on  the  learning,  skill,  or  other  char- 
acteristic of  the  contracting  party,  he  alone  can  enforce  jmrform- 
ance.  Wat.  Spec.  Perf.  §  72.  The  proposition  of  the  plaintiff  was 
not  like  a  proposal  in  case  of  '^rewards"  offered  to  unascertained 
persons,  for  it  was  addressed  to  certain  well-known  and  specifically 
designated  parties,  in  whom,  for  obvious  reasons,  a  confidence  was 
reposed,  and  gratuity  offered  for  the  service.  If  such  a  confidence 
does  not  require  that  the  maxim  ^'uberrima  fides"  be  adhered  to,  it 
at  least  inhibits  the  concealment  of  facts  which  the  party  bestow- 
ing the  confidence  was  entitled  to  know,  and  prevents  the  slightest 
unconscientious  advantage  by  the  other  party,  particularly  such  as 
may  result  from  the  nonobservance  of  strict  business  methods.  The 
leading  rule  of  exposition  is  that  a  contract  shall  be  interpreted  to 
give  effect  to  the  intention  of  the  i»rties,  (Story,  Cent.  §  634;  2 
Pars.  Cent  494;  Bish.  Cent  §  575;  Parshall  v.  Eggert,  54  N.  Y.  18;) 
and  it  does  seem  rational  and  manifestly  just  that  a  party  should 
know  with  whom  he  is  contracting  before  or  at  the  time  of  the  sale, 
and  that  no  stranger  can  be  thrust  upon  him  afterwards,  to  his  possi- 
ble disadvantage;  and  this  is  evidently  just  what  was  contemplated 
and  intended  here.  Contracts  which  contemplate  the  acts  of  ^^partic- 
ular^  persons  are  in  their  nature  personal,  and  not  so  elastic  as  to 
enable  those  whose  duty  it  is  to  perform  them  to  substitute  at  Iheir 
pleasure  others  to  perform  the  trust  The  contract  conferred  no 
vested  right  upon  the  defendants.  It  gave  them  a  personal  privi- 
lege, nothing  more;  one  which  might  have  been  withdrawn  at  any 


Digitized  by  V^OOQlC 


124  NEW  YOEK  SUPPLEMENT,  vol.  24.  [Super.  Ct. 

time  prior  to  the  sale.  It  was  therefore  in  the  nature  of  a  "jus  pre- 
carium,"  and  unassignable.  As  the  defendants  could  not  have  trans- 
ferred the  entire  contract,  they  could  transfer  no  part  of  it,  nor 
could  they  bring  in  a  stranger  to  share  its  benefits.  The  defend- 
ants, in  order  to  obtain  the  deduction,  must  establish  a  ralid  con- 
tract by  the  plaintiff  to  allow  them  on  all  purchases  made  by  them, 
whether  in  their  name  or  in  that  of  Elias,  one-fourth  of  a  cent  a 
pound,  or  they  fail  in  their  demand  for  such  allowance.  In  order 
to  prove  such  a  contract  they  must  show  that  the  parties  agreed 
to  the  same  thing  in  the  same  sense,  for,  unless  the  minds  of  the 
parties  met  as  to  all  these  essentials,  there  was  no  solid  foundation 
on  which  the  deduction  can  be  sustained.  A  proposition  becomes 
a  contract  only  when  met  by  an  acceptance  which  ooirresxK)nd8  with 
it  adequately  and  entirely.  This,  like  the  former  proposition,  is 
elementary  law.  For  these  reasons  the  plaintiff  was  of  right  en- 
titled to  a  verdict  for  (17,945.64,  the  aggregate  amount  of  the  pur- 
chases, with  interest.  The  verdict  was  properly  directed,  and  the 
motion  for  a  new  trial  must  be  denied. 


•    b  ■ 

(4  Miac.  Rep.  415.) 

LEVEY  V.  NEW  YORK  CENT.  &  H.  R.  R.  OO. 

(Superior  Court  of  New  York  City,  General  Term.    July  3,  1893.) 

1.   CORPOBATIOKB — COHTRACTS— AUTHORTFY  OF  PURCHABINO  AOENT. 

The  by-laws  of  defendant  raUroad  company  named  the  purchasing  agent 
among  the  officers  authorized  to  conduct  the  company's  business.  They 
also  provided  (subdivision  IG)  that  the  comptroUer  "shaU  be  furnished 
with  copies  of  aU  written  contracts  for  •  •  •  (4)  supplies,  made  by 
any  officer  or  agent  of  the  company  with  individuiils,"  and  authorized 
the  purchasing  agent  (subdivision  17)  to  "buy  aU  materials  and  supplies  in 
general  use  in  every  department  of  the  service."  Held,  that  the  purchasing 
agent  was  authorized  to  make  yearly  contracts  for  supplying  defendant  with 
stationery. 

SL  Same— Afpareht  Authority— Estoppel  to  Deny. 

Where  the  purchasing  agent  of.  a  raUroad  has  apparent  authority  to 
make  contracts  for  supplying  the  company  with  stationery,  and  a  third 
person  has  dealt  with  him  a  number  of  years  on  the  faith  of  his  having 
such  authority,  the  company  cannot  afterwards  abrogate  a  contract  made 
by  the  purchaising  agent  with  such  third  person  on  the  ground  that  the 
agent  did  not  possess  such  authority  in  fact 

3.  Contracts— Acceptance  of  Proposition. 

Bids  submitted  by  a  manufacturer  for  supplying  a  corporation  with 
stationery  for  the  ensuing  year,  and  written  notification  of  acceptance 
by  a  duly  authorized  agent  of  tiie  corporation,  constitute  a  contract, 
which  requires  the  manufacturer  to  deliver  stationery  when  called  on  dar- 
ing the  period,  and  which  requires  the  company  to  order  all  the  stationery 
required  by  it  during  such  period. 

Appeal  from  jury  term. 

Action  by  Augustus  Levey,  as  assignee  of  Clarence  Levey, 
against  the  New  York  Central  ft  Hudson  River  Ballroad  Com- 
pany, for  breach  of  contract.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  defendant  appeals.     AfQrmed. 

Ai^ed  before  FREEDMAN  and  GILDEBSLEEYE,  JJ. 
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Frank  Loomis,  (John  E.  Borrill,  of  counsel,)  for  appellant. 
Wingate  &  Cullen,  (George  W.  Wlngate,  of  counfiel,)  for  respond- 
ent 

GILDERSLEEVE,  J.  The  assignor  of  the  plaintiff  was  a  sta- 
tioner,  printer,  and  blank-book  manufacturer  in  the  city  of  New 
York,  and  had  been  doing  business  as  such  with  the  defendant  for 
more  than  13  years.  The  action  was  brought  to  recover  damages 
for  the  breach  of  two  contracts,  viz.  one  to  supply  the  defendant 
with  all  blank  books  it  would  require  in  its  business  (called  in  the 
testimony  the  '*half-bound  book  contract'O  from  June  1,  1883,  to 
May  31,  1884,  and  one  to  supply  the  defendant  with  all  the  "printed 
blanks"'  it  would  require  in  its  business  for  the  year  1884.  The 
bureau  of  defendant  which  had  charge  of  purchasing  these  supplies 
was  the  'purchasing  agent's"  office,  and  in  1883  the  purchasing 
agent  was  Richard  C.  Moore.  His  chief  clerk  was  Frank  P.  Ander^ 
son.  Defendant's  by-laws  provide  that  its  business  shall  be  con- 
ducted by  certain  officers,  one  of  whom  is  a  '^purchasing  agent;" 
that  such  purchasing  agent  shall,  under  the  diDBction  of  the  exec- 
utive committee,  or  some  one  authorized  by  them,  buy  all  materials 
and  supplies  in  every  department,  except  such  articles  or  materials 
the  purchase  of  which  may  be  especially  intrusted  to  other  parties; 
that  he  shall  order  for  and  furnish  supplies  to  the  various  depart- 
ments." Goods  of  the  character  called  for  by  the  two  alleged 
contracts  had  been  purchased  for  many  years  upon  annual  con- 
tracts, manufacturers  being  asked,  in  May  of  each  year,  to  sub- 
mit proposals  for  printed  blanks  for  the  year.  The  printed  blanks 
included  about  3,000  different  forms.  The  alleged  contracts  re- 
quired extensive  preparations,  such  as  procurement  of  paper  of  spe- 
cial manufacture,  and  the  construction  of  thousands  of  stereotyped 
plates;  so  that  the  plaintiff's  assignor  accumulated  large  amounts 
of  goods  that  were  of  little  value  except  to  the  defendant.  When 
bids  were  received,  they  were  examined  by  the  purchasing  agent 
and  his  clerk,  and  thereupon  the  purchasing  agent,  or,  in  his  ab- 
sence, his  clerk,  Mr.  Anderson,  notified  the  successful  bidder  that 
he  was  to  have  the  contract  during  the  year.  This  was  done  some- 
times verbally  and  sometimes  in  writing.  The  purchasing  agent 
then  notified  the  storekeeper  "who  had  the  contract,"  and  the 
storekeeper  sent  the  contractor  samples  of  the  goods  that  he  would 
be  required  to  manufacture.  Thereafter,  when  requisitions  were 
received  by  the  purchasing  agent,  he,  or  Anderson,  his  clerk, 
would  order  the  gCHods  from  the  contractor,  who  would  deliver  them 
to  the  storekeeper,  with  a  bill.  The  contractor  sent  in  monthly 
vouchers  containing  the  items  of  all  bills  for  the  month,  which 
were  checked  by  the  storekeeper,  audited  by  the  purchasing  agent, 
and  paid  by  the  company.  CJlarence  Levey,  the  plaintiff's  assignor, 
had  been  furnishing  goods  in  this  way  for  defendant  for  many  years. 
In  June,  1882,  he  had  been  the  lowest  bidder  on  the  contract  for 
half-bound  books  by  the  year,  and  had  received  a  written  memoran- 
dum, admitted  to  have  been  signed  by  Moore  personaUy,  stating 
that  the  contract  was  awarded  to  him.     Under  this  contract  all 
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these  half -bound  books  had  been  purchased  from  Levey  daring  that 
period. 
Following  the  method  of  business,  as  above  set  forth,  in  May, 

1883,  Moore  called  for  bids  to  famish  the  defendant  with  its  sajh 
ply  of  half -bound  books  for  the  year  following  the  expiration  of  the 
contract  which  Levey  then  had.  Levey  thereupon  put  in  the  fol- 
lowing bid: 

"New  York,  May  15th.  1883. 
•*R.  O.  Moore,  Baq.,  Purchasing  Agent,  N.  Y.  C.  &  H.  R.  R.  Ck).— Dear  Sir: 
In  accordance  with  request.  I  herewith  submit  proposal  for  blank  books  for 
one  year  from  June  1st  next.    Books,  white  paper,  at  19%  cents  a  pound. 
Books,  maniUa  paper,  16%  cents  a  pound. 

"Respectfully*  yours,  Clarence  Levey." 

In  a  few  days  after,  Mr.  Moore  directed  his  chief  derk,  Anderson, 
to  make  Levey  out  a  contract  for  the  year  from  June  1,  1883,  to 
June  1,  1884,  which  was  d(me,  being  indorsed  by  Anderson  on  the 
back  of  the  previous  contract  for  these  goods  for  1882-83,  signed 
by  Moore  himself,  which  indorsement  was  in  these  words: 

"G.  a  Depot,  June  Ist,  'SS. 

*'Ck>ntract  renewed  at  16^  cents  for  aU  half-bound  manUla  blank  booka^ 
and  10%  cents  for  white,  to  June  1st,  '84.  R.  O.  Moore,  P.  Agt  A." 

The  second  contract  was  as  follows:  In  December,  1883,  Moore 
called  for  bids  for  "printed  blanks."  Thereupon  Clarence  Levey 
sent  in  the  following  bid,  which  Moore  told  him,  within  a  day  after, 
he  had  received: 

"114  Pulton  St,  Deer.  18th,  1883. 
"Dear  Sir:  For  the  year  1884  I  propose  to  furnish  white  blanks  for  15  7-8, 
and  best  manilla  blanks,  required  quality,  for  13%  cents  per  pound. 

"Respectfully,  yours,  COarence  Levey. 

"R.  O.  Moore,  Esq.,  N.  Y.  C.  &  H.  R.  R.  R.  Co." 

On  the  15th  of  January,  1884,  Clarence  Levey  received  the  follow- 
ing in  reply: 

"Clarence  Levey,  Esq.:  You  being  the  lowest  bidder  upon  the  printing  con- 
tract for  ensuing  year,  the  same  has  been  awarded  to  you  to  December  3l8t, 

1884.  R.  C.  Moore.    A." 

This  was  in,  Anderson's  writing. 

In  April,  1884,  after  the  contract  for  half-bonnd  books  had  run 
for  10^  months,  and  the  contract  for  printed  blanks  had  run  for  3^ 
months,  Moore  notified  Levey  that  he  would  not  buy  any  more  print- 
ing, stationery,  or  blank  books  from  him;  that  that  contract  was 
broken.  After  April  defendant  refused  to  give  Levey  further  orders, 
and  purchased  its  supplies  of  the  kind  of  articles  in  question  from 
others.  This  course  left  on  Levey^s  hands  a  large  quantity  of  paper 
of  special  manufacture,  stereotyped  plates,  and  goods  which  he  had 
provided  to  perform  these  contracts,  which  were  rendered  practically 
useless. 

The  jury,  having  been  instructed  as  to  what  facts  it  was  neces- 
sary for  them  to  determine  favorably  to  plaintiff  in  order  to  entitle 
him  to  recover,  rendered  a  verdict  in  his  favor  for  f4,820.  There 
is  sufficient  evidence  to  support  the  conclusions  reached  by  the 
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jury  on  the  questions  of  fact,  and,  if  the  instructions  of  the  learned 
trial  judge  on  the  questions  of  law,  intended  to  guide  the  jury  in 
coming  to  its  conclusions,  are  free  from  error,  the  judgment  should 
stand.  Did  Levey  agree  to  furnish,  and  did  the  defendant  agree 
to  take,  all  the  blank  books  and  all  the  printing  which  the  defend- 
ant would  require  in  its  business  during  the  period  covered  by  the 
writings  that  are  claimed  by  plaintiff  to  constitute  the  contracts? 
The  acts  done,  if  any,  which,  in  connection  with  the  acts  of  Levey, 
placed  upon  the  defendant  the  obligation  to  take  Levey's  goods, 
were  done  by  Moore.  If  the  acts  of  Moore  and  Levey  constituted 
valid  contracts,  were  the  contracts  binding  upon  the  defendant? 
They  were,  because  the  acts  of  Moore  were  the  acts  of  defendant, 
and  the  contracts,  therefore,  were  defendant's  contracts,  if  Moore 
was  acting  within  the  scope  of  his  duty  and  authority  as  an  officer 
of  the  defendant  corporation.  The  burden  of  proving  that  Moore 
had  authority  to  make  the  contracts  was  upon  the  plaintiff,  and 
the  learned  trial  judge  had  to  pass  upon  that  question  of  authority 
aa  a  matter  of  law.  He  decided  sharply  and  squarely  that  Moore 
was  an  officer  of  the  defendant  corporation,  and  had  autiiority  to 
make  the  contracts.  The  jury  were  told  that  the  contracts  were 
valid  against  the  defendant,  if  made  by  Moore.  All  the  jury  had 
to  do,  on  this  branch  of  the  case,  was  to  determine  whether  Moore 
did  or  did  not  make  the  contracts.  The  learned  counsel  for  defend- 
ant strenuously  urges  that  this  ruling  was  error.  The  authority 
of  the  purchasing  agent  to  make  contracts  for  the  supplies  required 
by  the  defendant  does  not  seem  to  have  been  seriously  contested  at 
the  triaL  During  the  progress  of  the  trial,  defendant's  counsel 
stated  ''the  fact  that  the  purchasing  agent's  department  made  pur- 
chases is,  of  course,  beyond  controversy.  That  is  what  it  was 
there  for."  The  question,  however,  is  fairly  in  the  case,  and  calls 
for  discussion,  l^e  by-laws  of  defendant  name  the  purchasing 
agent  among  the  officers  authorized  to  conduct  the  business  of  the 
company.  This  vested  in  him  general  authority  to  conduct  the 
defendant's  business  that  fell  within  his  department  and  within 
the  line  of  his  duties.  The  ])y-laws  require  (subdivision  16)  that 
the  comptroller  ''shall  be  furnished  with  copies  of  all  written  con- 
tracts for  (1)  construction,  (2)  equipments,  (3)  repairs,  and  (4)  sup- 
plies, made  by  any  officer  or  agent  of  the  company  with  individuals," 
etc  By  this  it  is  seen  that  the  by-laws  clearly  contemplate  the 
making  of  written  contracts  by  its  officers.  The  only  duty  imposed 
upon  Sie  comptroller  by  the  by-laws  in  respect  of  written  contracts 
made  by  officers  on  behalf  of  the  company  is  that  of  keeping  a  rec- 
ord of  such  contracts.  It  does  not  appear  that  the  officers  are  re- 
quired to  furnish  the  comptroller  with  copies  of  the  written  con- 
tracts for  any  other  purpose.  The  authority  of  the  purchasing 
agent  is  defined  in  subdivision  17  as  follows: 

*The  purchasliig  agent  shall,  under  the  direction  of  the  executive  com- 
mittee, or  acme  one  authorized  by  them,  buy  all  materials  and  supplies  In 
general  use  in  every  department  of  the  service,  excepting  such  articles  or  ma- 
terials the  purchase  of  which  may  be  especially  intrusted  to  other  parties. 
He  shaU  order  for  and  furnish  supplies  to  the  various  departments  on  written 
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requisitions  of  the  heads  thereof,  or  of  sach  other  officer  of  the  company  as  may 
be  designated  by  the  president  or  first  yice  president;  such  requisitions  to  be 
examined  and  approved  by  the  auditing  committee,  to  whom  he  shall  certify 
all  bills  for  purchases  made  by  him." 

We  are  of  opinion  that  the  by-laws,  as  a  matter  of  law,  confer 
upon  the  defendant's  purchasing  agent  actual  authority  to  maJ^e 
the  contracts  in  question.  Having  reached  this  conclusion,  it  is 
unnecessary  to  discuss  the  force  and  effect  of  the  evidence  outside 
of  the  by-laws,  as  to  which  there  is  much,  bearing  upon  the  ques- 
tion of  Moore's  apparent  authority  to  execute  the  contracts  in  ques- 
tion. The  contention  of  respondent's  counsel  that  Moore's  apparent 
authority  was  sufficient  to  authorize  a  third  person,  like  Levey,  who 
had  for  years  dealt  with  him  on  the  faith  of  his  having  such  powers 
as  naturally  belong  to  the  position  of  purchasing  agent,  to  make 
the  contracts,  has  strong  support  in  both  reason  and  law.  Under 
the  circumstances  disclosed  in  this  case,  the  defendant  corporation 
should  not  be  allowed,  to  the  detriment  of  a  third  person,  to  as- 
sert that  its  purchasing  agent  had  not  the  authority  in  fact  which 
he  apparently  had,  and  which  he  had  for  many  years  exercised  un- 
challenged. The  bids  of  the  plaintiff's  assignor,  and  the  notifica- 
tions in  writing  of  the  acceptance  thereof  made  by  Moore  as  the 
general  purchasing  agent  of  defendant,  constitute  contracts  which 
required  the  assignor  of  plaintiff  to  deliver  goods  whenever  called 
upon  by  defendant  within  the  period  covered  by  the  contracts,  and 
imposed  upon  defendant  the  duty  of  ordering  from  the  assignor  dur- 
ing the  same  period  all  of  the  goods  covered  by  the  contracts  which 
it  required,  and  to  pay  therefor  when  delivered.  Wells  v,  Alex- 
andre, 130  N.  Y.  642,  29  N.  E.  Rep.  142;  Nixon  v.  Zuricalday,  24  N. 
Y.  Supp.  121;  Jugla  v.  Trouttet,  120  N.  Y.  21,  28,  23  K  E.  Rep.  1066; 
Booth  V.  MiU  Co.,  74  N.  Y.  15;  Mansfield  v.  Railroad  Co.,  102  N.  Y. 
205,  6  K  E.  Rep.  386;  New  England  Iron  Co.  v.  Gilbert  El.  R.  Co., 
91  N.  Y.  165.  This  was  substantially  the  ruling  of  the  learned 
trial  judge,  and  we  believe  it  to  be  free  from  error.  The  breach 
by  defendant  was  not  disputed  on  the  trial,  and  there  is  sufficient 
evidence  to  sustain  the  damages  awarded  to  the  plaintiff  by  the 
jury. 

The  question  whether  the  relations  to  Moore  of  his  chief  clerk^ 
Anderson,  were  such  as  to  make  his  acts  in  legal  effect  Moore's,  was 
left  to  the  jury,  under  proper  instructions,  and  on  this  question  their 
verdict  is  conclusive,  since  it  is  sustained  by  sufficient  evidence. 

We  find  no  error  in  the  admission  or  exclusion  of  evidence,  and 
consider  the  rules  of  law  laid  down  by  the  learned  court  below,  that 
controlled  upon  the  trial,  correct 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 
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(70  Hun,  515.) 
DEXTER  V.  DUSTIN  et  aL 

(Supreme  Gourt,  General  Term,  Third  Department   July  8,  189a> 

JuDOKBNT  RoLi^— What  Constitutes— Original  Answer. 

^liere  an  amended  answer  has  been  substituted  for  the  original  answer, 
neither  the  order  directing  sudi  substitution  nor  the  original  answer 
is  properly  a  part  of  the  judgment  roll,  ind,  U  incorporated  therein,  they 
*  will  be  stricken  out  on  motion. 

Appeal  from  special  term,  Franldiii  county. 

Action  by  Orrando  P.  Dexter  against  WiUiam  Dana  Dustin  and 
others.  From  an  order  granting  defendants*  motion  to  stril^e 
from  the  judgment  roll  the  original  answer,  and  the  order  directing 
an  amended  answer  to  be  received  and  treated  as  the  answer  in 
the  case,  plaintiff  appeals.     Affirmed. 

For  former  report,  see  15  N.  Y.  Supp.  970,  mem. 

The  opinion  of  Mr.  Justice  KELLOOQ^  at  special  term  is  as  fol- 
lows: 

A  motion  is  made  herein  to  strike  from  the  Judgment  roU  as  filed  with  the 
clerk  of  the  county  of  Franklin,  where  this  action  was  tried,  the  original 
answer,  and  the  order  of  the  court  dh*ecting  that  the  amended  answer  be 
received  and  treated  as  the  answer  in  the  case.  The  simple  question  is 
whether,  as  a  matter  of  practice,  the  original  answer,  which  has  been  super- 
seded by  an  amended  answer,  is  properly  a  part  of  the  Judgment  roU,  and 
whether  the  order  directing  the  substitution  is  also  a  proper  part  of  the 
Judgment  roll.  I  think  not  The  original  answer  can  no  longer  affect  the 
merits,  nor  can  the  usual  order  of  substitution  affect  the  merits  of  the 
action.  The  merits  of  the  action  must  be  discovered  from  the  issues 
raised  by  the  complaint  and  the  amended  answer,  where  the  amended 
answer  is  a  substitute  for  the  original  answer.  The  trial  of  the  action  is  a 
determination  of  the  merits  appearing  from  the  issues  formed  by  the  com- 
plaint and  the  amended  answer  only.  This  being  an  equity  action,  the  plain- 
tiff claims  that,  although  the  determination  of  the  merits  was  in  plaintiff's 
favor,  tlie  court  refused  to  grant  plaintiff  costs  of  the  action,  and  that  phiin- 
tiff  has  appealed,  or  is  about  to  appeal,  on  that  ground.  He  also  claims  that 
thf»  order  substituting  the  amended  answer  for  the  original  answer  had  (i 
clause  saving  the  rights  of  plaintiff  to  costs  or  disbursements  which  may  have 
been  occasioned  by  reason  of  the  original  answer,  and  that  this  saving  clause 
in  the  order  should  have  been  taken  into  consideration  by  the  justice  before 
whom  the  action  was  tried  in  determining  the  question  of  costs.  It  is  dif- 
ficult to  see  how  the  existence  of  this  order,  or  this  provision  In  the  order, 
could  be  brought  to  the  knowledge  of  the  trial  Justice  on  any  presumption 
that  he  was  bound  to  know  of  the  existence  of  such  an  order  on  file  in  the 
office  of  the  clerk  of  the  county  of  Franklin;  and  It  would  be  absurd,  it  seems 
to  me,  to  now  claim— without  having  brought  this  order  to  the  knowledge 
of  the  trial  justice— that  counsel  for  plaintiff  should  ask  that  It  be  considered 
l)y  the  general  term  as  weighing  upon  the  question  of  an  abuse  of  discretion 
upon  tlie  part  of  the  Justice  on  the  subject  of  costs.  This  would  be  presenting 
a  different  case  to  the  appellate  court  from  that  which  was  presented  upon 
the  trial  before  the  trial  Justice.  There  was  one  plain  way  In  which  the  nuit- 
ter  might  have  been  brought  to  tlie  knowledge  and  notice  of  the  trial  Justice. 
If  the  plaintiff  desired  any  facts  should  be  presented  to  him,  other  than  the 
facts  developed  upon  the  trial,  it  would  have  been  an  easy  matter  to  have 
nlso  presented  this  order  and  the  original  answer  as  a  part  of  his  evidence, 
claiming  that  it  had  a  bearing  on  the  discretion  of  the  Justice  m  determining 
whether  the  plaintiff  was  entitled  to  costs,  and  how  much,  If  any.  In  what 
way  the  contents  of  the  original  answer,  whlcb  had  been  relegated  out  of  the 
case  by  the  order,  or  in  what  way  the  provisions  of  the  order  itself  could 
be  considered  by  the  trial  Justice  without  being  presented  to  him,  is  not 
v.24N.Y.s.no.2 — 9 
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clear.  Certainly  the  Jnstloe  cannot  be  presumed  to  know  the  contents  of 
such  an  answer,  which  is  not  within  the  case»  or  the  proyisions  of  an  order 
on  file  in  the  county  clerk's  office,  although  such  an  order  may  have  been 
made  in  the  case.  This  order  is  not  an  order  affecting  the  merlta  It  relates 
solely  to  the  costs;  and  costs  can  never  be  considered,  even  in  equity  cases, 
as  coming  under  the  head  of  merits,  as  understood  in  the  practice.  The  con- 
tents of  this  original  answer,  after  it  was  removed  from  the  case,  and  the 
contents  of  this  order  on  file  in  the  county  clerk's  office,  were  facts  which 
could  be  brought  to  the  knowledge  of  the  trial  Justice  only  on  presentation 
and  proof.  This  appears  not  to  have  been  done  in  this  case.  They  are,  con- 
sequently, no  part  of  the  case,  and  are  improperly  attached  to  tiie  judgment 
roll.    For  these  reasons  it  is  ordered  that  they  be  stricken  therefrom. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIGE; 
JJ. 

John  P.  Badgrer,  for  appeUant 

Kellas  &  Munsill,  (John  P.  Kellas,  of  counsel,)  for  respondents. 

PEB  CUBIAM.  We  are  of  opinion  that  tiie  order  in  question 
in  this  case  should  be  affirmed  on  the  opinion  of  the  court  below. 
See  Brown  v.  Bailroad  Co.,  18  N.  Y.  495;  Thornton  v.  BaHroad 
Co.,  6  Daly,  51L 


(70  Hun,  600;  mem.  report  without  opinion.) 
SAGE  et  al.  v.  BURTON. 

(Supreme  Court,  General  Term,  Third  Department.    July  8,  1893.) 

Powers  of  Agents— Collections. 

An  agent  authorized  to  coUect  accountR  has  no  power,  in  the  absence 
of  evidence  to  that  effect,  to  receive  a  check  for  less  than  the  amount 
due  his  principal,  where  there  is  no  evidence  of  mistake  in  the  account. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Henry  W,  Sage,  Dean  Sage,  and  W.  H.  Sage  against  D. 
G.  Burton  on  an  account.  Judgment  dismissing  the  complaint. 
Plaintiffs  appeal.     Beversed. 

The  plalutitt's  are  copartners  under  the  firm  name  of  H.  W.  Sage  &  Co. 
The  plaintiffs  have  had  business  dealings  "nlth  the  defendant  for  a  number  of 
years.  For  upwards  of  20  years  prior  to  the  year  1890,  one  Joseph  B.  Abbott 
was  in  the  employ  of  plaintiffs.  Abbott  was  authorized  to  seU  and  make  col- 
lections for  plaintiffs.  On  or  about  the  6th  or  7th  of  March,  1890,  Abbott 
called  on  the  defendant  at  his  place  of  business,  with  a  statement  for  the 
lumber  sued  for  in  this  action.  A  deduction  of  $100  was  allowed  by  Abbott 
and  credited  on  the  bill,  leaving  a  balance  of  $234.11.  Thereupon  defendant 
made  and  delivered  to  Abbott  his  check  on  the  People's  National  Bank  of 
Mount  Vernon,  N.  Y.,  to  the  order  of  plaintiffs,  in  their  firm  name,  for 
9234.11,  and  thereupon  the  statement  was  receipted  and  marked:  "Settled. 
H.  W.  Sage  &  Co.  A."  In  due  course  of  time  the  check  came  to  the  defend- 
ant's bank  indorsed  "H.  W.  Sage  &  Co.,"  "J.  B.  Abbott,"  and  was  paid  by  the 
bank  out  of  defendant's  account,  and  charged  to  him. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICSK, 
JJ. 

Tracey  &  Cooper,  (James  Fenimore  Cooper,  of  counsel,)  for  ap- 
pellants. 

George  H.  Stevens,  for  respondent 
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PER  CURIAM.  The  defendant  failed  to  show  any  anthorily 
in  Abbott  to  indorse  the  check.  On  the  contrary,  it  appeared 
that  he  had  no  such  power.  Certainly,  without  any  proof  of  error 
or  mistake  in  plaintiffs'  account,  which  is  admitted  hjk  the  answer, 
he  was  not  shown  to  have  possessed  any  power,  as  agent  of  plain- 
tiffs, to  receive  a  check  for  f  100  less  than  plaintiffs'  conceded 
account  in  payment  thereof.  The  check  with  which  defendant 
claims  to  have  paid  the  account  set  out  in  the  comi^aint  wa^  pro- 
duced on  the  trial  by  defendant,  with  a  forged  indorsement,  and 
hence  was  then  in  defendant's  possession,  unpaid.  We  think 
defendant  did  not  show  payment  of  plaintiffs'  conceded  account, 
and  hence  that  it  was  error  to  nonsuit  The  judgment  should  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 


(70  Hun,  517.) 
SMITH  V.  MAOK. 

(Supreme  Court,  General  Term,  Third  Department    July  8,  1803.) 

t.  Chahob  of  Vbhub— CJokvenibnob  of  Witnesses— AFFTOAvrr. 

An  affidavit  for  a  cbange  of  venue  for  convenience  of  witnesses  stated 
that  certain  persons  are  ''material  witnesses  for  this  deponent  on  the 
trial  of  this  cause,  as  he  is  advised  by  said  counsel,  and  verUy  believes, 
and  tliat,  without  the  testimony  of  each  and  every  of  said  witnesses, 
deponent  cannot  safely  proceed  to  the  trial  of  this  cause,  as  he  is  also 
advised  by  said  counsel,  and  verUy  believes."  HOd,  that  the  affidavit  suf- 
ficiently averred  that  the  witnesses  were  necessary,  though  the  word 
'•necessary"  was  not  used. 

tS.  Same— Placb  Whbbb  Tbaksactionb  Occurred. 

Where  aU  the  transactions  set  out  in  a  complaint  occurred  in  the  county 
to  which  defendant  moves  to  change  the  place  of  trial  for  convenience 
of  iKdtnesses,  the  motion  should  be  granted. 

Appeal  from  special  term,  Albany  county. 

Action  by  Peter  J.  Smith  against  John  Mack.  From  an  order  de- 
nying a  motion  to  change  the  place  of  trial  from  Ck)lumbia  county 
to  Albany  county,  defendant  appeals.    Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRTCK, 
JJ. 

Edward  J.  Meegan,  for  appellant. 

Chancellor  Hawver,  (Eugene  Burlingame,  of  counsel,)  for  respon- 
dent. 

PUTNAM,  J.  Anoeal  from  an  order  of  the  Albany  special  term, 
denying  a  motion  made  by  defendant  to  change  the  place  of  trial 
from  the  county  of  Columbia  to  that  of  Albany.  The  plaintiff  in- 
sists that  the  defendant's  moving  affidavit  is  fatally  defective,  in 
omitting  to  state  that  the  witnesses  named  are  not  only  material, 
but  also  "necessary."  The  part  of  the  afMavit  referred  to,  after 
stating  the  names  and  residences  of  each  of  the  witnesses,  is  as  fol- 
lows: 

*'Are  each  and  every  of  them  material  witnesses  for  this  deponent  on  the 
trial  of  this  cause,  as  he  is  advised  by  said  counsel,  and  verily  believes,  and 
that,  without  the  testimony  of  each  and  every  of  said  witnesses,  deponent 
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cannot  safely  proceed  to  the  trial  of  this  cause,  as  he  Is  also  advised  by 
said  counsel,  and  verUy  believes." 

Plaintiff's  contention  is  that  the  affidavit  i^ould  have  contained 
the  words  "iind  neceeeary''  between  '^material"  and  ''witnesses." 

It  will  be  seen  that  the  form  of  the  moving  affidavit  is  the  same  as 
that  set  out  in  the  note  in  Brittan  v.  Peabody,  4  Hill,  66.  In  the  form 
therein  given  the  word  "necessary"  is  not  used.  In  the  note  in  the 
same  case  (Id.  65)  the  following  doctrine  is  laid  down: 

*'It  must  be  shown,  mor(H)ver,  that  they  are,  each  and  every  of  them,  ma- 
terial to  the  defense,  or  for  the  defendant,  (Anon.,  1  Hm,  668,)  as  the  defend- 
ant Is  advised  by  his  counsel,  and  verily  believes,  (Anon.,  3  Wend.  425;  Anon., 
7  Cow.  102.)  They  must  appear  to  be  necessary,  also,  as  well  as  mateial, 
(Satterle^  v.  Groot,  6  Cow.  33.  See  Young  v.  Scott,  3  Hm,  32-35;)  and  for  this 
purpose  the  affidavit  adds  that,  without  the  testimony  of  each  and  every 
of  the  witnesses,  the  defendant  cannot  safely  proceed  to  the  trial  of  the 
cause,  as  he  Is  advised  by  his  counsel,  and  believes,  (Satterlee  v.  Groot,  6 
Ck)W.  33;  Anon.,  7  Cow.  102;  Anon.,  3  Wend.  425.)" 

We  think  it  appears  from  the  above  quotation,  and  the  author- 
ities therein  cited,  that  on  the  motion  to  change  the  place  of  trial 
for  the  convenience  of  witnesses,  while  it  is  necessary  to  show  1h.e 
advice  of  counsel  that  the  witnesses  are  material  and  necessary,  if 
the  affldavit  states  that  each  and  every  of  the  witnesses  mentioned 
are  material,  and  that  without  the  testimony  of  each  and  every  of 
them  the  moving  party  cannot  safely  proceed  to  trial,  as  he  is  ad- 
vised by  his  counsel,  and  believes,  he  does  rfiow  that  the  witnesses 
are  necessary  as  well  as  material. 

The  respondent  also  claims  that  the  moving  affidavit  is  defective 
in  not  alleging  what  information  the  affiant  had,  which  enabled  him 
to  state  that  the  several  persons  named  as  necessary  witnesses 
would  testify  to  the  facts  as  set  forth  in  the  affidavit  As  the  gen- 
eral  term  of  this  district,  in  Myers  v.  Village  of  Lansingbui^h,  54 
Hun,  623,  8  N.  Y.  Supp.  92,  has  held  that  sueh  an  allegation  is  un- 
necessary, this  objection  need  not  be  considered. 

The  action  was  brought  to  recover  f  1,888  from  defendant,  as  a 
stakeholder,  for  wagers  made  with  him  in  the  city  of  Albany  be- 
tween November  1,  1891,  and  February  5,  1892.  There  were  214 
different  bets  set  out  in  the  biU  of  particulars,  and  all  made  in  the 
city  of  Albany.  We  do  not  deem  it  necessary  to  discuss  at  length 
the  affidavits  of  the  parties  read  on  the  motion.  But  all  the  traus- 
.  actions  set  out  in  the  pleadings  occurred  in  the  city  of  Albany,  and 
from  that  fact,  as  well  as  from  said  affidavits,  we  think  it  appears 
that  the  convenience  of  witnesses  will  be  promoted  by  a  change  of 
the  place  of  trial  from  tiie  county  of  Columbia  to  the  county  of  Al- 
bany. The  papers  show  a  greater  number  of  witnesses  in  the  lat- 
ter county.  In  such  a  case  as  this  it  is  well  settled  that  the  place 
where  the  transactions  between  the  parties  occurred  is  an  impor- 
tant element  in  determining  where  the  trial  shall  be  had.  Maynard 
V.  Chase,  (Sup.)  8  N.  Y.  Supp.  746;  Trope  v.  Association,  (Sup.)  12  N. 
Y.  Supp.  518.  The  order  should  be  reversed,  with  |10  costs  and 
disbursements,  and  the  motion  to  change  the  place  of  trial  granted^ 
with  flO  costs,  to  abide  the  event    All  concur. 
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In  re  VBB  VALEN*S  ESTATB. 
(Surrogate's  Ck>urt,  Bockland  County.    April,  1892.) 

1   Executors  akd  Admucistratobs— PRBsoNAii  Claim  to  Pbopehtt. 

On  the  judicial  settlement  of  the  accounts  of  an  administrator  It  ap- 
peared that  the  deceased,  who  was  the  father  of  the  administrator, 
had  bought  the  route  and  property  necessary  for  a  milk  business,  and  that 
the  father  and  son,  by  mutual  family  relations,  and  without  fixing  any 
definite  rights,  provided  a  livelihood  and  home  for  themselves  out  of  the 
same;  that  the  business  was  carried  on  at  the  father's  farm,  and  tiiat 
the  property  of  the  business  was  by  the  son  included  in  the  inventory 
of  the  father's  estate,  and  marked  "disputed;"  that  it  was  sold  at  the 
administrator's  sale,  and  title  expense  of  the  sale  thereof  charged  to  the 
estate;  that  money  of  the  estate  had  been  used  to  pay  a  debt  due  for 
part  of  the  property,  and  that  in  his  account  as  administrator  the  son 
charged  himself  with  the  amount  realized  for  the  property.  Hdd,  that  the 
<;lnim  of  the  son  that  he  was  the  owner  of  the  property  of  the  milk  busi- 
ness could  not  be  allowed,  and  that  in  his  account  as  administrator  he 
was  properly  cbaigeable  with  the  value  of  the  same. 
9l  Samb— Purchasing  Property  of  Estate. 

Wliere,  at  a  sale  of  the  property  of  a  decedent,  the  administrator  be- 
comes a  purchaser  in  his  own  right,  and  afterwards,  at  a  profit,  disposes 
of  the  property  bought,  he  is  accountable  to  the  estate  of  the  deceased 
for  such  profit 

Proceedings  for  the  judicial  settlement  of  the  accounts  of  Isaac 
Ver  Valen,  Jr.,  as  administrator  of  the  estate  of  Isaac  Ver  Valen, 
deceased. 

Abram  A.  Demarest,  for  the  administrator. 
Garret  Z.  Bnider,  Arthur  S.  Tompkins,  and  William  T.  B.  Starms, 
for  contestants. 

WEIANT,  S.  The  estate  of  the  deceased  was  inventoried  at 
^910.50,  and  for  this  sum,  less  allowances  for  unavoidable  losses, 
the  contestants  claim  that  the  administrator  should  be  charged 
on  this  accounting.  The  administrator  contends  that,  in  addition 
to  the  deductions  for  such  losses,  there  should  be  deducted  there- 
from the  value  of  all  chattels  and  properties  included  in  such  in- 
ventory which  constituted  a  part  of  the  milk  business,  and  were 
therein  valued  at  f  372,  on  the  ground  that  the  same  were  his  in- 
dividual property,  and  not  a  part  of  the  estate.  I  think  that  the 
claim  of  the  contestants  must  prevail.  The  evidence  clearly  shows 
these  chattels  and  goods  to  have  been  the  property  of  the  intestate. 
The  administrator  admits  that  his  father,  the  intestate,  bought  the 
horses,  wagons,  and  cans  in  question  and  inventoried,  and  that  he 
paid  Mr.  Maroney  for  the  milk  route  (125  or  $130.  He  testifies 
that  he  only  made  one  payment  on  the  milk  route,  and  that  was 
f20,  to  a  Mrs.  Partridge.  He  says  his  father  made  all  the  rest, 
and  that  most  of  these  notes  against  the  estate  were  given  for 
borrowed  money  to  buy  this  milk  route  or  purchase  the  properties 
nsed  therewith.  He  testified  that  he  supposed  that  the  milk  route 
belonged  to  his  father,  because  he  had  no  papers  showing  it  be- 
longed to  him.     He  inventoried  this  property  as  a  part  of  the 
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estate,  making  the  usual  affidavit  thereto,  but  designated  it  as  dis- 
puted. He  paid  the  claim  of  Louis  Blitz,  of  |38,  against  the  estate, 
and  this  he  testifies  was  a  difference  on  a  wagon  trade,  made  be- 
fore his  father's  death,  of  a  running  gear  of  a  milk  wagon  for 
another,  which  was  the  new  one  sold  at  the  auction.  This  is  one 
of  the  articles  that  he  claims  to  have  been  his  individual  property. 
Further,  the  administrator  in  his  accounts  filed  herein  on  October 
26,  1891,  charges  himself  with  these  articles,  and  swears  to  the 
account  accordingly  without  reservation  or  qualification.  He^ 
some  time  subsequently,  during  the  hearing,  asked  that  his  ac-* 
counts  might  be  amended,  reducing  the  sum  for  which  he  should 
be  charged  to  the  extent  of  the  value  of  these  articles  in  question. 
The  decision  thereof  was  reserved,  and  now,  in  accordance  with 
the  facts,  must  be  denied.     The  expenses  of  the  sale  of  all  this 

Property  were  charged  up  by  him  to  the  estate,  and  paid  out  of 
tie  estate  moneys.  His  verified  accounts  show  this.  It  thus 
appears  that  all  of  this  property  appertaining  to  this  milk  business 
was  acquired  by  the  intestate,  and  that  the  administrator  really 
believed  and  understood  that  he  had  not  acquired  any  title  to  the 
same.  (Conceding,  as  he  does,  that  it  was  all  his  father's  at  one 
time,  to  sustain  his  claim  he  must  have  shown  the  acquisition  of 
the  property  from  his  father  in  some  form.  This  he  has  not  done. 
All  of  the  property,  including  the  farm,  belonged  to  the  father, 
and  it  was  upon  this  farm  and  through  this  milk  business  that  the 
father  and  son,  by  mutual  family  relations,  without  any  definite 
fixing  of  rights,  provided  a  livelihood  and  home  for  themselves. 
I  think  that  is  tiie  only  interest  this  administrator  had  in  this 
property  and  business. 

llie  contestants  also  ask  that  the  administrator  should  be 
charged  with  (150,  the  sum  for  which  he  sold  the  milk  route  to 
Wood;  the  sum  of  f50,  realized  by  him  over  and  above  the  price 
he  paid  for  a  wagon  at  the  auction  sale;  the  sum  of  (10,  that  he 
received  over  and  above  the  price  at  which  he  purchased  a  horse 
at  the  auction  sale;  and,  also,  the  sum  of  f  17.50,  being  the  differ- 
ence between  the  price  at  which  he  inventoried  and  sold  the  one- 
half  interest  of  a  colt  belonging  to  the  estate.  The  facts,  undis- 
puted, are  that  the  admijoistrator  did,  after  the  auction  sale  of 
the  inventoried  property,  sell  the  milk  route,  the  right  to  serve 
customers,  and  the  cans,  to  one  Wood  for  |200;  that  f50  of  this 
price  was  retained  to  stand  against  tickets  that  the  Ver  Valens 
then  had  out  in  the  hands  of  customers,  and  $25  was  the  value  of 
the  cans.  The  cans,  as  I  understand,  are  already  chained  against 
the  administrator,  and  whatever  that  value  is  should  1^  deducted 
from  the  f  150.  The  wagon  in  question  was  purchased  by  the  ad- 
viinistrator  at  the  auction  sale  for  flO,  and  subsequently  sold,  in 
about  three  or  four  months,  to  one  Tuttle  for  f 55  or  $60.  The 
horse  **BoU"  he  also  purchased,  for  f  165,  and  sold  it  within  five  or 
six  weeks  thereafter  to  Gteorge  Lyeth  for  f  175.  The  half  interest 
In  the  black  colt  was  inventoried  at  |12.50,  and  the  colt  was  sold 
at  the  auction  for  $41,  bought  in  by  the  administrator,  and  sub- 
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sequently  sold  by  him  for  f 60.  Under  the  rules  of  law  and  equity 
applicaUe  to  the  rights  and  duties  of  trustees  it  seems  clear  that 
the  administrator  must  account  for  these  profits  arising  from  the 
trust  estate.  Equitable  as  well  as  legal  rules  are  applicable* 
Upson  V.  Badeau,  3  Bradf.  Sur.  13.  A  trustee  cannot  make  any 
profit  to  himself  from  a  secret  transaction,  initiated  while  the 
relation  of  trustee  and  cestui  que  trust  exists.  Green  v.  Green, 
2  Eedf.  Sur.  408;  Gardner  v.  Ogden,  22  N.  Y.  327;  MitcheU  v. 
Beed,  61  N.  Y.  123.  The  principle  of  the  rule  of  equity  which  pro- 
hibits purchases  by  parties  placed  in  a  situation  of  trust  or  con- 
fidence is  that  no  such  person  can  be  permitted  to  purchase  an 
interest  in  property  and  hold  it  for  his  own  benefit,  where  he  has 
a  duty  to  perform  in  relation  to  such  property  which  is  inconsistent 
with  the  character  of  purchaser  on  his  own  account  Van  Epps 
V.  Van  Epps,  9  Paige,  237;  Hawley  v.  Cramer,  4  CJow.  717; 
Willink  V.  Vanderveer,  1  Barb.  599.  This  rule  is  recognized  in 
Harrington  v.  Bank,  101  N.  Y.  259-264,  4  N.  E.  Rep.  346.  It  is 
there  stated  to  be  a  **well-established  doctrine  that  a  trustee  can- 
not purchase  or  deal  in  the  trust  property  in  his  own  behalf,  or 
for  his  own  benefit,  directly  or  indirectly.  This  is  a  rule  of  equity, 
and  is  not  to  be  impaired  or  weakened.*'  In  Mitchell  v.  Beed,  supra, 
Judge  Earl,  writing  the  opinion,  says  at  page  126,  speaking  of  the 
relations  of  partners: 

"The  fdncti(His,  rights,  and  duties  of  partners  In  a  great  measure  compro- 
hend  bolii  those  of  trustees  and  agents,  and  the  general  roles  of  law  applicable 
to  such  characters  are  applicable  to  them.  Neither  partner  can,  in  the  business 
and  affairs  of  the  firm,  clandestinely  stipulate  for  a  private  advantage  to 
himself.  He  can  neither  seU  to  nor  buy  from  the  firm  at  a  concealed  profit 
to  himself.  Bv«7  advantage  whidi  he  can  obtain  in  the  business  of  the 
firm  must  inure  to  the  benefit  of  the  firm.  These  principles  are  elementary, 
and  are  not  contested." 

In  Estate  of  Barlow,  15  N.  Y.  St  Rep.  721,  it  was  held  that  the 
sale  by  the  administrator  of  a  deceased  partner  of  his  interest  in 
the  partnership  property  to  the  survivors,  and  the  subsequent 
purchase  by  the  administrator  individually,  is  an  unlawful  transac- 
tion,  whether  or  not  the  sale  was  in  good  faith.  One  executor 
or  trustee  can  make  no  valid  agreement  to  purchase  or  take  the 
trust  prox)erty  at  a  fixed  valuation  from  his  coexecutor  or  trustee 
without  being  liable  for  the  profits,  if  any  are  made  by  the  agree- 
ment. Case  V.  Abeel,  1  Paige,  393.  An  executor  who  compounds 
d^ts  or  buys  in  for  less  than  is  due  cannot  take  the  benefit  to 
himself.  Van  Home  ▼•  Fonda,  5  Johns.  Ch.  388.  No  profit  can 
be  made  by  executors  or  administrators  by  increase  of  tie  estate. 
8  Rev.  St  (5th  Ed.)  p.  179,  §  63.  He  must  answer  for  the  true 
Talue.  ZiUdn  v.  Carhart,  3  Bradf.  Sur.  376.  As  to  so  much  of  the 
$150  received  by  the  administrator  on  the  sale  of  the  milk  route 
for  the  "right  to  serve  customers,*'  I  may  add  that  it  appears  he 
Is  chargeable  for  the  same  as  an  asset  of  the  estate.  It  was  a 
sale  of  the  "good  will*'  of  the  milk  business  that  belonged  to  the 
intestate,  and  for  whatever  he  may  realize  therefrom  he  is  account- 
able.    In  re  Benedict  13  Abb.  N.  0.  67;   In  re  Kandell's  Estate^ 
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<July  27,  1889,)  (Surp.)  8  N.  Y.  Snpp.  652;  ZilMn  y.  Oarhart,  supra; 
Hitchcock  V.  Coker,  6  Adol.  &  E.  438;  Howe  v.  Searing,  19  How. 
Pp.  14;  Gibblett  v.  Read,  9  Mod.  459.  Let  a  decree  be  settled 
and  enteped  accopdingly  adjusting  and  settling  the  accounts. 


(4  msc.  Bep.  206.) 
GLOVINSKY  ▼.  CUNARD  STEAMSHIP  CO.,  limited. 

(City  Court  of  New  York,  General  Term.    June  ID,  1893.) 

Carriers— Lobs  of  Baooaqb. 

Baggage  carried  by  a  woman,  not  a  pauper,  coming  from  Germany  to 
the  United  States,  consisting  of  clothing  for  herself  and  her  two  children, 
together  with  some  bed  feathers  and  covering,  of  the  value  of  $285,  is 
reasonable  in  quantity  and  value,  and  therefore  a  provision  in  the  trans- 
portiition  ticket,  liiaitlng  the  carrier's  liability  for  loss  of  baggage 
to  $50,  is  invalid,  and  wiU  not  defeat  a  recovery  for  loss  of  such  baggage. 

Appeal  from  trial  tepm. 

Action  by  Chaya  Glovinsky  against  the  Cunapd  Steamdiip  Com- 
pany, Limited.  Fpom  a  judgment  in  favop  of  plaintiff,  defendant 
appeals.     Affirmed. 

Argued  befope  VAN  WYCK  and  FITZSIMONS,  JJ. 

Owen,  Gpay  &  Stupges,  fop  appellant 
Mashbip  &  Cukop,  fop  pespondent. 

PITZSIMONS,  J.  The  plaintiff  engaged  with  defendant,  thpough 
its  agent  at  Hambupg,  to  take  passage  fpom  thepe  to  this  place. 
She  had  ceptain  baggage,  which  was  lost  on  the  way;  hence  this 
action.  The  jury  pendeped  a  vepdict  fop  |285.  The  baggage  of 
defendant  consisted  of  weaping  appapel  fop  hepself  and  two  children, 
and  some  bed  featheps  and  coveping.  She  had  a  right  to  bping 
with  hep  suitable  weaping  appapel  fop  hepself  and  children  of  the 
kind,  quality,  and  quantity  befitting  her  station  in  life,  having  also 
in  view  the  object  of  hep  joupney.  She,  under  the  cipcumstances 
related  hepein,  had  a  right  to  include  as  papt  of  hep  baggage  the  bed 
clothing  and  feathePs  which  she  had  with  hep,  as  well  as  necessary 
wearing  appapel,  ppoviding  it  was  peasonable  in  value  and  quantity. 
Supely  no  f  aip  man  would  be  justified  in  saying  that  weaping  appapel 
and  bedding  fop  a  woman  and  two  childpen,  of  the  value  of  f  285,  un- 
less she  was  a  paupep,  is  unpeasonable  fop  hep  to  capry  as  baggage. 
Thepefope  the  ppovision  in  defendant's  transpoptation  ticket,  limit- 
ing its  liability  fop  loss  of  baggage  to  $50,  is  invalid,  providing  it 
conflicts  with  the  pule  just  stated.  The  question  whethep  it  was 
a  peasonable  ppovision  in  this  case  op  not  was  submitted  to  the  jury. 
Theip  finding  that  it  was  unpeasonable  is  ceptainly  right  in  this  in- 
stance. It  was  right  fop  the  trial  justice  to  exclude  tiie  said  tpans- 
poptation  ticket,  because  what  it  contained  was  immaterial,  and 
for  the  fupthep  peason  that  defendant  failed  to  show  due  dilig^ice 
to  discovep  the  original  one.     We  find  no  error. 

Judgment  is  affirmed,  with  costs. 
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(4  Misc.  Sep.  272.) 
EPSTEIN  ▼.  HODGBTTS  et  flL 

(City  Court  of  New  York,  General  Term.    June  19,  1893.> 

ATTORNaYS— COMPEWBATION— BrOKKRAGB. 

3  Rev.  St  (81h  Ed.)  p.  2389,  tit  19,  (entitled,  "Of  Brokerage,  Stockjobbing, 
and  Pawnbrokers,")  §  1,  providing  that  **no  person  shall,  directly  or  Indi- 
rectly, take  or  receive  more  than  50  cents  for  a  brokerage,  soliciting, 
•  •  ♦  or  procuring  the  loan  or  forbearance  of  $100  for  one  year,"  does 
not  apply  to  an  attorney  at  law  who  renders  services  In  procuring  a  loan 
for  a  client 

Appeal  from  trial  term. 

Action  by  Alfred  Epstein  against  €3iarles  Hpdgetts  and  Charles 
U.  Ackron.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff  on  the  24th  day  of  February,  1893,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendants  appeaL     Affirmed. 

Argued  before  McGK)WN,  VAN  WYCK,  and  FITZSIMONS,  JJ. 

Johnson  &  Johnson,  for  appellants. 
Epstein  Bros^  for  respondent 

McGOWN,  J.  The  action  was  commenced  by  plaintiff  to  recover 
the  sum  of  $150  for  professional  services  rendered  by  the  plaintiff, 
.an  attorney  and  counselor  at  law,  to  defendants,  in  drawing  articles 
of  copartnership  between  the  defendants,  searching  the  records  for 
<2hattel  mortgages  and  other  liens  against  No.  67  Warren  street, 
attending  at  the  last-named  place  on  various  occasions,  and  in  en- 
deavoring to  secure  a  loan  of  |6,000,  and  for  various  consultations. 
The  defendant  Hodgetts,  in  his  answer,  admits  that  plaintiff,  on 
or  about  the  10th  day  of  December,  1892,  at  the  request  of  defend- 
ants, performed  certain  professional  services  as  attorney  for  de- 
fendants, as  alleged  in  plaintiff's  complaint;  denies  tiiat  such 
«ervices  were  worth  the  sum  of  |150;  denies  that  no  part  of  said 
sum  has  been  paid;  admits  that  plaintiff,  at  defendants'  request, 
drafted  certain  articles  of  copartnershy>;  and  alleges  that  the  same 
were  of  the  value  and  at  the  stipulated  price  of  $20,  and  that  said 
fium  had  been  fully  paid;  denies  that  plaintiff  rendered  any  other 
«ervices  for  him;  and  avers  that  before  the  commencement  of  this 
action  he  had  fully  paid  any  and  all  indebtedness  due  by  him  to  the 
plaintiff.  The  defendant  Ackron  did  not  appear  herein.  The 
plaintiff  testified  as  to  the  services  rendered  by  him,  and  as  to  the 
▼alue  thereof,  f  150.  The  defendant  Ackron  testified,  in  behalf  of 
the  plaintiff,  as  to  the  services  rendered  by  the  plaintiff.  Max 
Moses,  an  attorney,  also  testified  as  to  the  value  of  plaintiff's 
services.  On  the  part  of  the  defendants,  the  defendant  Hodgetts 
testified  as  to  what  services  had  been  rendered  by  the  plaintiff; 
and  John  McGlover  and  James  J.  Brennen  also  testified,  on  the 
part  of  the  defendants,  as  to  the  value  of  the  services  rendered  by 
the  plaintiff.  It  also  appeared  from  the  evidence  of  the  witnesses 
Moses  and  McGlover  that  1  per  cent — f  60 — ^was  a  fair  charge  for  pro- 
curing a  loan  of  (6,000.  The  trial  justice,  at  the  close  of  the  testi- 
mony, in  his  charge  to  the  jury,  submitted  the  issues  fully,  fairly. 
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and  impartiallj  to  them;  and,  at  the  close  of  his  charge,  defend- 
ants' attorney  made  the  following  request: 

**I  ask  your  honor  to  charge  the  jui-y  that  by  the  statute  no  greater  compen- 
sation than  one-half  of  one  per  cent  can  be  aUowed  pr  recovered  for  procur- 
ing a  loon  of  money.  By  the  Ck>urt:  Do  you  mean  in  this  case?  Defendants' 
Counsel:  Yes.  By  the  Ck>urt:  I  decline  to  so  charge.  This  is  good  law,  but 
does  not  apply  to  this  case.    Declined.    (Exception.)" 

The  defendants'  attorneys,  in  their  brief  submitted,  concede  that 
the  above  exception  raises  the  main  point  in  issue  herein,  and  cites 
3  Rev.  St  c  20,  tit  19,  art  1,  §  1,  (8th  Ed.,  p.  2389,)  which  provides 
that: 

"Section  1.  No  person  shaU,  directly  or  indirectly,  take  or  receive  more 
than  fifty  cents  for  a  brokerage,  soliciting,  ♦  ♦  ♦  or  pi*ocuriug  the  loan 
or  forbearance  of  one  hundred  doUars  for  one  year,"  etc. 

This  statute  was  passed  to  limit  the  commission  of  brokers  for 
procuring  loans,  and  has  no  application  to  an  attorney  seeking 
to  recover  compensation  for  his  professional  services.  Title  19  \b 
entitled,  "Of  Brokerage,  Stockjobbing,  and  Pawnbrokers.*'  "Article 
First  Regulations  concerning  brokers."  The  plaintiff  herein  seeks 
to  recover  for  legal  services  rendered  by  him  as  an  attorney,  not 
for  commissions  earned  by  him  as  a  broker.  A  similar  question 
arose  in  Helms  v.  GoodwiU,  2  Hun,  410,  where  defendant  sought  to 
be  credited  with  compensation  for  legal  services  rendered.  Smith, 
J.,  in  his  opinion,  at  page  415,  says: 

**And  in  view  of  the  case  taken  bj'  the  learned  Judge,  and  in  respect  to  the 
theory  or  ground  upon  which  he  put  his  decision,  he  erred,  we  think,  also,  in 
refusing  to  find  and  decide  that  the  defendant  was  entitled  to  be  credited 
in  this  action  for  his  services  in  trying  to  seU  lots,  whatever  such  servicen 
were  worth." 

Conceding,  however,  that  the  trial  justice  erred  in  refusing  to 
charge  as  requested,  such  refusal  did  not  affect  the  defendants 
adversely,  and  did  not  affect  the  amount  of  damages;  and  defend- 
ants have  not  suffered  any  injury  thereby,  and  consequently  such 
refusal  was  not  error.  Plaintiff  claimed  $150  as  the  value  of  all 
the  services  rendered  by  him, 'including  his  services  in  procuring  the 
loan.  The  jury  rendered  their  verdict  for  f  125.  The  evidence  of 
the  plaintiff  and  of  the  defendant  Ackron  was  that  |50  was  agreed 
upon  for  drawing  the  articles  of  copartnership,  while  the  defendant 
Hodgetts  testified  that  **there  was  no  charge  mentioned  for  the 
agreement"  The  evidence  of  the  plaintiff,  to  the  effect  that  it 
took  him  six  hours  to  make  the  necessary  searches,  is  uncontradict- 
ed; and  the  evidence  of  the  plaintiff's  witness  Moses,  and  of  defend- 
ants' witness  McGlover,  that  f  5  an  hour  would  be  a  reasonable 
charge,  (making  f30  in  aU,)  is  also  uncontradicted,  while  tlie  evi- 
dence of  defendants'  witness  McGlover  that  "$25  was  a  fair  charge 
for  a  lawyer's  day"  is  also  uncontradicted,  and  plaintiff  testified  that 
he  attended  on  two  different  days  at  67  Warren  street;  the  un- 
contradicted evidence  thus  showing  that  the  plaintiff  was  entitled 
to  the  sum  of  J105  for  his  services, — ^for  drawing  the  agreement, 
searching,  and  attending  at  67  Warren  street, — independent  of  his 
compensation  for  procuring  the  loan.     The  jury,  thus,  in  their  ver^ 
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diet  for  $125,  eTidently  allowing  plaintilT  only  the  Bum  of  120,  or 
one-third  of  1  per  cent,  for  his  services  in  procuring  that  loan.  The 
jury  passed  upon  the  issues  of  fact  submitted  upon  the  evidence 
herein,  and  we  think  the  evidence  justified  the  verdict  rendered 
by  them.  There  are  no  merits  in  "the  exceptions  taken  by  defend- 
ants' attorneys  to  the  ruling  of  the  trial  justice  herein,  and  the 
judgment  and  order  appealed  from  must  be  affirmed,  with  costs  to 
the  resiK>ndent     All  concur. 


(4  Misc.  Hep.  291.) 
MASON  V.  ATLANTIC  AVE.  R.  00. 

(City  Court  of  Brooklyii,  Gkmeral  Term.    Jime  27,  1898.) 

NBOLiesKOB—ETiDBKCB— Submission  to  Jubt. 

In  an  action  against  a  street-railroad  company  for  causinff  the  death  of 
a  boy  six  y«)ars  old,  it  appeared  that  at  the  time  the  boy  was  struck 
by  the  car  which  caused  his  death  the  driver  was  not  looking  ahead,  but 
was  engaged  in  conyerHatlon  with  a  passeuger,  and  he  did  not  know  that 
he  had  run  oyer  any  one  until  the  conductor  of  the  ca?  pointed  to  the  body 
of  the  boy  lying  on  the  track.  There  was  no  obstruction  of  the  Tiew 
of  the  track  at  the  time  of  the  accident  Held»,  that  the  eyldence  of 
ncgUgence  on  the  part  of  the  driyer  was  sulAcient  to  Justly  the  submia- 
■ion  of  that  question  to  the  Jury. 

Appeal  from  trial  term. 

Action  by  Edward  H.  W.  Mason,  as  administrator  of  Walter  W. 
Mason,  deceased,  against  the  Atlantic  Avenue  Eailroad  Company, 
to  recover  damages  for  negligence  of  defendant,  causing  the  deatiti 
of  plaintiff's  intestate.  From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
AflSrmed. 

Argued  before  CLEMENT,  C.  J.,  and  OSBOKNE,  J. 

Wm.  S.  Cogswell,  for  appellant. 
Dailey,  Bell  &  Crane,  for  resiK)ndent. 

OSBOBNE,  J.  .Plaintiff  brought  this  action,  as  administrator, 
etc.,  to  recover  damages  against  the  defendant  for  negligently  caus- 
ing the  death  of  his  son.  Plaintiff  obtained  a  verdict  in  his  favor, 
and  from  the  judgment  entered  thereon,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 

The  learned  counsel  for  the  appellant  bases  his  appeal  on  two 
grounds:  Firstly,  that  his  motion  to  dismiss  the  complaint  at  the 
close  of  respondent's  case  should  have  been  granted,  for  the  reason 
that  no  negligence  was  shown  on  the  part  of  the  defendant,  and 
that  contributory  negligence  was  shown  on  the  part  of  decedent; 
and,  secondly,  that  the  verdict  was  against  the  weight  of  evidence. 
The  evidence  adduced  on  behalf  of  the  plaintiff  showed  that  dece- 
dent was  a  child  six  years  of  age,  about  four  feet  in  height,  and 
possessed  of  the  ordinary  intelligence  of  his  years.  He  had  been 
in  the  habit  of  going  on  errands  for  his  mother  to  the  grocery  store 
almost  d£dly  for  a  period  of  six  months  prior  to  the  date  of  the  acci- 
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dent  He  resided  on  Pacific  street,  near  Flatbush  avenue.  On 
the  afternoon  of  September  3, 1892,  deceased  was  sent  by  his  mother 
on  an  errand  to  the  grocery  store  on  the  further  side  of  Flatbush 
avenne  from  his  residence.  He  started  to  cross  Flatbush  avenue 
from  the  west  curb,  and  when  about  12  or  15  feet  from  the  curb,  and 
at  the  first  or  westerly  track,  he  stooped  to  pick  up  something, 
then  proceeded  across  the  avenue,  and  was  struck  by  the  horses  of 
one  of  defendant's  open  cars  proceeding  northwardly  on  the  easterly 
or  down  track.  It  further  appeared  that  at  and  just  before  the 
accident  the  car  was  going  at  a  very  fast  rate.  The  driver  was 
not  looking  ahead  of  him,  but  waa  engaged  in  conversation  with  a 
passenger  on  the  front  seat,  and  had  his  head  turned  to  one  side. 
That  he  did  not  see  the  boy,  or  even  know  that  he  had  run  over 
him,  till  the  conductor  whistled  for  the  driver  to  stop,  and  when 
the  latter  looked  around  to  the  conductor,  the  conductor  pointed 
back  to  the  body  of  the  boy,  then  lying  on  the  track  to  the  rear  of 
the  car.  The  car  went  about  75  feet  from  where  the  boy  was  lying 
before  it  stopped.  It  was  also  testified  that  there  was  no  obstruc- 
tion to  prevent  the  driver  from  seeing  the  boy  if  the  driver  had  been 
looking  ahead,  and  attending  to  his  duties.  We  think  that  this 
evidence  clearly  made  out  a  case  of  negligence  on  the  part  of  the 
driver.  It  certainly  established  a  state  of  facts  which  made  it 
proper  to  submit  to  a  jury  the  question  of  the  driver's  negligence. 
Whether  the  decedent  was  or  was  not  sui  juris,  and  whether  he 
exercised  that  degree  of  care  which  might  reasonably  have  been 
expected  of  him,  were  questions  for  the  jury  to  determine.  Stone 
V.  Railroad  Co.,  115  K  Y.  104,  21  N.  E.  Rep.  712.  The  law  on  this 
subject  was  carefully  laid  down  by  the  learned  trial  judge  to  the 
jury,  in  a  charge  to  which  no  exception  was  taken,  and  the  rights 
of  the  defendant  in  this  respect  were  thereby  secured  to  it  We 
have  carefully  gone  over  all  the  evidence  in  tiiis  case,  and  we  can- 
not say  that  the  verdict  was  against  the  weight  of  evidence,  or  that 
it  was  the  result  of  passion,  bias,  or  prejudice.  There  undoubtedly 
was  a  sharp  conflict  between  the  witnesses  on  both  sides  as  to  some 
material  jwints  in  the  case,  but  there  was  no  such  preponderance 
in  favor  of  the  defendant  as  would  justify  us  in  setting  aside  the 
verdict.  The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 


(4  Misc.  Bep.  294.) 
NORRIS  V.  BROOKLYN  CITY  R.  00. 

(City  Oourt  of  Brooklyn,  General  Term.   June  26,  1893.) 

Street  Railboads— Ikjxtrt  to  Passbngbbs^Negltobnob. 

Where  a  passenger  is  injured  by  the  breaking  of  the  platform  of  a 
street  car  which  was  crowded  to  its  utmost  capacity,  and  it  appears  that 
the  car  was  one  of  a  number  that  had  been  used  by  defendant  street- 
railroad  company  for  more  than  12  years,  it  was  proper  to  submit  to  the 
Jury  the  question  whether  the  platform  was  safe,  and  whether  defendant 
knew,  or  could  by  the  exercise  of  reasonable  care  have  known,  that  it  was 
ansafe. 
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Appeal  from  trial  term. 

Action  by  John  Norris  against  the  Brooklyn  City  Ballroad  Com- 
pany to  recover  for  injuries  sustained  by  plaintiff  while  a  passenger 
on  defendant's  car.  From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  api>eals» 
Affirmed. 

Argued  before  OSBOKNE  and  VAN  WYCK,  JJ. 

Morris  &  Whitehouse,  for  appellant 
M.  L.  Towns,  for  respondent 

OSBORNE,  J.  On  the  evening  of  January  25,  1892,  plaintiff  was 
a  passenger  on  a  car  of  the  Myrtle  avenue  branch  of  defendant's 
lines.  He  boarded  the  car  near  Fulton  ferry,  and,  after  riding  some 
distance,  surrendered  his  seat  to  a  female  passenger,  and  took  his 
stand  in  the  rear  doorway,  with  his  shoulder  leaning  against  the 
door,  one  foot  in  the  car  and  the  other  on  the  {datform.  As  the  car 
moved  along,  it  became  greatly  crowded,  so  that  there  were  up- 
wards of  25  passengers  on  the  rear  platform,  and  some  5  or  6  peo- 
ple, including  the  conductor,  stood  on  the  guard  rail  outside  of  the 
rear  dashboard.  When  on  Myrfle  avenue,  near  Duffield  street,  the 
rear  platform  broke  and  went  to  the  ground,  and  by  reason  thereof 
plaintiff  was  violently  thrown  to  the  street,  and  sustained  serious  , 
and  permanent  injuries.  Plaintiff  brought  this  action  to  recover 
damages  for  said  injuries,  he  claiming  that  they  were  caused  by  the 
negligence  of  the  defendant,  in  that  the  platform  was  weak  and  in- 
secure, and  that  defendant  permitted  said  platform  to  become  over- 
ci*owded,  and  unable  to  sustain  the  weight  imposed  upon  it  Plain- 
tiff had  a  verdict,  and  from  the  judgment  entered  thereon,  and  the 
order  denying  a  motion  for  a  new  trial,  this  appeal  is  taken. 

'Hie  one  point  presented  on  this  appeal  by  the  learned  counsel  for 
the  appellant  is  on  the  exception  taken  to  the  denial  of  the  motion 
to  dismiss  the  complaint,  and  the  ground  urged  is  that  plaintiff 
failed  to  establish  negligence  on  the  part  of  the  defendant.  It  ai>- 
peared  on  the  trial  that  the  car  in  question  was  one  gf  a  large  num- 
ber built  by  the  defendant,  and  that  it  had  been  in  use  for  over  12 
years.  It  also  appeared  that  on  the  night  in  question  there  was  an 
unusually  large  number  of  persons  seeking  passage  on  defendant's 
cars,  owing  to  the  elevated  railroad  company  having  temporarily 
stopped  the  running  of  its  cars.  The  case  was  submitted  to  tht» 
jury  by  the  learned  trial  judge,  and  they  were  left  to  decide  wheth<n' 
the  platform  was  insecure,  and  defendant  knew  it  to  be  insecure*, 
or  could  have  known  it  by  the  exercise  of  proper  care;  and  also  as 
to  whether  defendant  was  negligent  in  its  conductor  permitting  so 
large  a  number  of  persons  to  ride  upon  the  platform.  We  think 
that  the  learned  trial  judge  pursued  the  proper  course  in  submitting 
this  case  to  the  jury.  It  plainly  appeared  that  the  defendant  under- 
took to  carry  more  passengers  on  the  car  in  question  than  could  sit 
and  stand  within  the  car,  and  that  both  platforms  and  steps  were 
filled  to  their  utmost  capacity.  No  proper  effort  seems  to  have  been 
made  by  the  conductor  to  prevent  this  excess  of  passengers  from 
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getting  on  the  car,  while  it  appears  that  he  was  diligent  in  collect- 
ing fares  from  every  one  on  the  car.  In  the  case  of  Lehr  v.  Rail- 
road CJo.,  118  N.  Y.  556,  23  N.  E.  Rep.  889,  the  plaintiff  was  injured 
by  being  pushed  off  a  crowded  platform,  and  in  that  case  the  court 
aaid,  (page  561,  118  N.  Y.,  and  page  890,  23  N.  E.  Rep.:) 

"The  court  would  not  have  been  justified  In  nonsuiting  the  plaintUT,  and 
holding,  as  a  matter  of  law,  that  the  exercise  of  a  reasonable  foresigiit  would 
not  have  led  the  defendant  to  anticipate  that  overcrowdin)?  this  car  and  its 
platforms  might  render  accidents  like  the  one  which  befeU  the  plaintiff 
probable.  Whether  the  defendant  was  negligent  in  carrying  so  many  passen- 
gers was  a  question  of  fact  for  the  Jury." 

We  think  that  the  law  as  expounded  by  the  court  of  appeals  In 
the  case  just  cited  made  it  the  duty  of  the  learned  trial  judge  to 
submit  this  case  to  the  jury,  and  tiiat  the  motion  to  dismiss  the 
complaint  was  properly  denied.  The  judgment  and  order  appealed 
from  should  be  affirmed,  with  costs. 


(4  Misc.  Rep.  401.) 
BUTLER  V.  MANHATTAN  RY.  CO. 

(Superior  Court  of  Now  York  City,  General  Term.   Jnly  3,  189a) 

1.  Eyidencs— Res  Qbsta — Rbmarkb  of  Ehployb. 

In  an  action  for  injuries  to  plaintiff's  wife,  who,  while  entering  defend- 
ant's car,  was  strack  by  a  gate  whicli  the  brakeman  was  closing,  it 
is  admissible,  as  a  part  of  the  res  gestae,  to  show  what  the  brakenuin  said 
in  response  to  the  woman's  exdajnation  of  pain. 

2.  Action  by  Husband  for  Injuries  to  Wife—Damagks. 

In  an  action  for  injuries  to  plaintiff's  wife,  resulting  In  a  miscarriage^ 
plaintiff  is  entitled  to  recoyer  for  the  loss  of  the  child. 

Appeal  fpom  jury  term. 

Action  by  Thomas  Butler  against  the  Manhattan  Railway  Com- 
pany for  loss  of  the  services  of  his  wife,  resulting  from  the  alleged 
negligence  of  defendant  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

For  report  df  action  by  Mrs.  Butler  for  personal  injuries  caused 
by  the  same  alleged  negligence,  see  23  N.  Y.  Supp.  163. 

Argued  before  FREEDMAN  and  GILDERSLEEVE,  JJ. 

Davies  &  RapaUo,  (Joseph  H.  Adams,  of  counsel,)  for  appellant 
Lamb  &  Osborne,  (Gilbert  D.  Lamb,  of  counsel,)  for  respondent 

GILDERSLEEVE,  J.  The  plaintiff's  wife  sustained  personal  in- 
juries through  the  alleged  negligence  of  the  defendant.  This  action 
is  brought  b^  the  husband  for  loss  of  services.  While  Mrs.  Butler, 
the  plaintiff's  wife,  was  boarding  one  of  defendant's  trains,  she  was 
struck  on  the  side  by  the  gate  which  the  train  guard  was  closing. 
The  evidence  fully  justified  the  jury  in  fjiding  a  verdict  for  the 
plaintiff.  The  defendant  does  not  deny  that  Mrs.  Butler  was  struck 
by  the  gate,  but  the  violence  of  the  blow,  and  its  alleged  effects,  are 
earnestly  contested.  The  questions  of  fact  thus  raised  were  prop- 
erly submitted  to  the  jury,  who  found  for  the  plaintiff,  and  assessed 
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the  damages  at  the  anm  of  $2,250.  The  jury  were  warranted  in 
giving  credit  to  the  testimony  offered  by  the  plaintiff,  and  evidently 
did  ciHsdit  it.  Therefore,  the  damages  awarded  cannot  be  said  to  be 
excessive. 

Under  wdl-settled  rules  of  law  it  is  manifest  that  the  appeal 
mast  fail  unless  at  least  one  of  the  assignments  of  error  in  the  ad- 
mission or  exclusion  of  evidence  by  the  learned  trial  judge,  or  in 
his  instructions  to  the  jury,  calls  for  a  reversal. 

The  first  alleged  error,  to  which  the  learned  counsel  for  the  appel- 
lant invites  our  attention,  arose  upon  the  plaintiff's  wife  being  al- 
lowed to  state  what  the  brakeman  said,  at  the  moment  of  the  ac- 
cident, as  follows: 

^'Question.  What  did  the  brakeman  say  upon  your  exclamation  at  the  mo- 
ment of  the  blow?  (Defendant's  counsel  objected  to  the  question  as  incom- 
petent, immaterial,  and  heareay.  The  court  admitted  the  question,  and 
counsel  for  defendant  duly  excepted.)  Q.  by  the  Ck)urt:  After  you  said  'Oh!* 
what  did  the  brakeman  say?  (Same  objection,  roling,  and  exception  wwe 
made.)    Answer.  He  said  I  can  go  to  helL" 

The  character  and  quality  of  the  acts  of  the  brakeman  at  the 
time  the  gate  struck  Mrs,  Butler  were  at  issue.  It  was  upon  his 
acts  at  this  time  that  the  plaintiff  rested  the  alleged  negligence  of 
the  defendant.  Mrs.  Butler's  exclamation,  "Oh!"  was  an  outcry  of 
pain,  and  the  brakeman's  remark,  "Go  to  hell,"  an  immediate  re- 
sponse thereto.  It  was  uttered  at  the  instant  Mrs.  Butler  received 
the  blow,  and  tended  to  characterize  the  act  done,  and  explain  its 
quality.  It  was  contemporary  with  the  main  fact  under  considera- 
tion, and  material  and  competent  as  a  x>art  of  the  res  gestae.  1 
Greenl.  Ev.  §  108.  The  act  of  the  brakeman  in  closing  the  gate,  and 
the  declaration  in  question,  constituted  substantially  one  cransac- 
tion.  The  testimony  is  clearly  within  the  rule  as  to  res  gestae  dec- 
larations laid  down  by  Polger,  J.,  in  Tilson  v.  TerwUliger,  56  N.  Y. 
273: 

''To  be  a  part  of  the  res  gestae,  they  must  be  made  at  the  time  of  the  act 
done,  wiilch  they  are  supposed  to  characterize.  They  must  be  calculated  to 
unfold  the  na^tnre  and  quality  of  the  acts  which  they  are  intended  to  explain. 
They  must  so  harmonize  with  those  facts  as  to  form  one  transaction.  Ther«^ 
must  be  a  transaction  of  which  they  are  considered  a  part  They  must  be 
concomitant  with  the  principal  act,  and  so  connected  vrith.  It  as  to  be  regarderl 
as  the  result  and  consequence  of  coexisting  motives." 

The  case  of  Sherman  v.  Railroad  Co.,  106  K  Y.  542,  13  N.  E.  Rej). 
616,  cited  by  the  learned  counsel  for  the  appellant,  is  not  in  conflict 
with  this  rule.  In  speaking  of  the  testimony  objected  to  in  that 
case  the  court  states,  (Peckham,  J.,  writing  the  opinion:) 

"It  was  no  part  of  the  res  gestae,  but  was  calling  simply  for  a  narrative 
of  the  cause  of  a  past  occurrence." 

A  careful  examination  of  the  other  authorities  cited  in  appellant's 
brief,  in  our  opinion,  fails  to  sustain  the  appellant's  contention  on 
this  point 

Under  the  appellant's  second  point  it  is  urged  that: 
••The  learned  trial  Judge  erred  in  excluding  the  testimony  of  Dr.  Bird  and 
Dr.  Burrage  as  to  what  the  plaintiff's  wife  told  them  of  her  physical  history 
when  they  treated  her  at  the  Womou's  Hospital,  inasmuch  as  by  testlQring 
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to  these  fncts  herself  she  waived  her  privilege  of  exduding  the  phyaldanB* 
testimoDy." 

The  testimony  sought  called  for  commniilcations  between  patient 
and  physician,  and  was  properly  excluded,  under  sections  &34  and 
836  of  the  Code  of  Civil  Procedure,  unless  the  provisions  were  waived 
by  the  witness.  It  is  claimed  that  she  opened  the  door  to  the  ad- 
mission of  this  testimony  by  undertaking  to  tell  what  had  tran- 
spired between  her  and  the  physicians.  This  was  what  took  place: 
Under  cross-examination  the  fact  was  elicited  from  the  witness 
that  she  recognized  Dr.  Bird  and  Dr.  Burrage  as  physicians  who 
had  treated  her  at  the  Women's  Hospital  By  this  cross-examina- 
tion the  defendant  did  not  obtain  from  the  witness  a  waiver  of 
her  privilege,  nor  open  the  door  to  the  line  of  inquiry  desired  by  the 
defendant  Upon  inquiry  of  plaintiffs  counsel,  on  the  direct  exajn- 
ination,  as  to  statements  made  at  the  Women's  Hospital,  the  wit- 
ness said: 

*'They  gave  me  two  doses  of  medidne  for  my  nervousness,  and  I  do  not 
know  what  statement  I  made  after  that.  He  came  (this  Dr.  Burrage)  to  take 
statements,  and  I  don't  recoUect  what  I  said." 

From  this  it  cannot  be  said  that  the  witness  opened  the  door  of 
the  consultation  room  to  the  jury,  and  undertook  to  give  them  a 
statement  of  what  had  occurred  between  herself  and  the  physician. 
For  these  reasons,  and  for  the  reasons  set  forth  by  the  general  term 
of  this  court,  in  the  opinion  of  Judge  McAdam,  in  the  case  of  But- 
ler against  the  defendant  herein,  (Super.  N.  Y.)  23  N.  Y.  Supp.  163, 
to  recover  damages  for  personal  injuries  arising  from  the  same  acts 
of  negligence  as  those  upon  which  this  action  is  based,  where  a 
similar  question  was  presented  and  decided,  we  are  of  opinion  that 
the  testimony  under  consideration  was  properly  excluded. 

Under  appellant's  third  point  it  is  claimed  that  the  learned  trial 
judge  erred  in  instructing  the  jury  that  they  could  award  the  plain- 
tiff damages  for  the  inability  of  his  wife  to  bear  children.  The  evi- 
dence establishes  the  fact  of  Mrs.  Butler's  pregnancy  at  the  time 
she  received  the  injury,  and  a  miscarriage  resulting  thereftrom.  On 
the  question  of  damages  the  learned  trial  judge  said  to  the  jury  that 
the  plaintiff  has  a  right  to  recover  "for  damages  arising  from  the 
injury,  and  resulting  in  depriving  the  plaintiff  of  prospective  off- 
spring." This  instruction  was  proper,  and  the  evidence  warranted 
an  award  for  damages  based  upon  the  loss  of  prospective  offspring. 
No  claim  was  made  for  damages  on  account  of  the  inability  to  bear 
children,  except  as  to  the  chUd  of  which  Mrs.  Butler  was  pregnant 
at  the  time  of  the  injury.  A  careful  examination  of  all  the  rul- 
ings of  the  learned  court  below,  bearing  upon  this  point,  satisfies 
us  that  no  error  was  committed  on  this  branch  of  the  case,  preju- 
dicial to  the  defendant.  The  charge,  t^ken  as  a  whole,  correctly 
presented  the  issues  to  the  jury,  laid  before  them  the  proper  rule  as 
to  damages,  and  fully  protected  the  rights  of  the  defendant,  ^^'e 
find  no  error  in  the  admission  or  exclusion  of  evidence  that  calls 
for  a  reversal.  The  judgment  and  order  appealed  from  must  b^ 
affirmed,  with  costs. 


Digitized  by 


Google 


^Upw  Gt]  CHyLTSS  9;  0IOKLX8»  .  .  145 

<70  Hun,  4794 
SHULTBS  T«  glCKIiBQ. 

(Supreme  Court,  General  Term,  /(bird  Department.    July  8,  189S.) 

t  £SBCI]TIOII*-Tnai  OV  l8BUAllCB--£jB0T]aBNT. 

An  execution  on  a  Judgment  of  re*eptry  in  ejectment  may  be  issued  by 
leave  of  court  even  after  20  years  from  the  rendition  thereof. 

9l  SajiA— Motion  fob  Lbavb— Service. 

Under  Code  Civil  Proc.  |  1378,  a  motion  for  leare  to  ismie  execatton 
on  a  Judgment  of  re-entry  fiik  ejectment  need  only  be  serred  on  the 
defendant  In  tlie  action. 

iL  E/BCTMSNT—TlTUB  TO  MAINTAIN. 

Where,  in  ejectment  for  nonpayment  of  rent.  Judgment  is  obtained 
agtilnst  tlie  party  in  possession,  plaintiff  in  ejectment  can  defend  hit. 
title  and  possession  so  acquired   against  one  claiming  title  under  the 
lessee,  though  he  was  not  a  party  to  the  ejeetment  suit 

4.  LAXnUOKD  AND  TSNANT— ATTORNMBNT  IN  RiBGTMBNT. 

>Vbere  Judgment  iu  ejectment  is  obtained  in  a  durable  lease,  and  pos- 
session given  to  the  plaintiif,  a  written  attornment  made  by  the  d»> 
fendant  in  the  action  and  the  person  in  possession  is  valid. 

5.  SaMB— EXTINOUIBHMBNT  OV  LbASB.     ' 

Where  plaintiif  in  ejectment  agaimt  a  tenant  under  a  durable  lease  far 
nonpayment  of  rent  is  put  in  possession  under  execution,  his  title  be- 
comes absolute  after  six  months. 

Appeal  from  circxitt  court,  Albany  county. 

Ejectment  by  Arthur  W.  Shnltes  against  Nicholas  A.  Sickles. 
Judgment  for  defendant.     Plaintiff  appeals.     Aflflrmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBIGK, 
JJ- 

W.  &  G.  W.  Toumans^  (W.  Youmans,  of  counsel,)  for  appellant 
Stedman,  Thompson  &  Andrews^  (O.  L.  Stedman,  of  counsel,)  for 
respondent 

PUTNAM,  J.  This  is  an  appeal  from  a  judgment  entered  in  Al- 
bany county  on  October  27,  1892,  upon  a  verdict  for  the  defendant, 
directed  by  the  trial  court  The  action  waa  ejectment  Both  par- 
ties derived  title  under  the  lease  executed  by  Stephen  Van  Bensae- 
laer  to  Johannes  Shafer,  dated  May  29,  1797,  reserving  an  annual 
rent  Under  said  lease  the  lessor,. Van  Bensselaer,  obtained  judg- 
ment of  ejectment  for  nonpayment  of  rent  on  April  28,  1864,  against 
John  Sickles,  then  in  possession  of  the  premises  in  question.  The 
rights  of  Van  Rensselaer  in  said  judgment  and  premises  were  duly 
transferred  to  Walter  S.  Church  prior  to  January,  1883.  The  latter, 
on  June  19, 1883,  obtained  an  order  of  the  special  term  giving  leave 
to  him,  as  assignee  of  the  judgment,  to  issue  execution  thereon, 
the  order  reciting  that  it  was  granted  on  the  aflftdavit  of  Walter  S. 
Churcli,  and  on  proof  of  the  due  service  of  said  afQdavit  and  notice 
of  motion.  Execution  was  issued,  and  the  return  of  the  sheriff  in- 
dorsed thereon  shows  that  Church  was  put  in  possession  of  said 
property  on  July  27, 1883.  On  that  day  John  Sickles,  the  defendant 
in  the  action,  and  Nicholas  A.  Sickles,  who  were  in  possession  of 
■aid  premises  at  the  time,  executed  a  paper  whereby  they  surren- 
dered the  possession  thereof  to  Church,  and  acknowledged  that  they 
v.24N.Y.8.no.3 — 10 
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held  the  same  as  tenants  at  will  under  him.  Church  afterwards 
executed  a  deed  of  the  land  to  defendant. 

If  the  proceedings  of  Church  under  the  judgment  of  ejectment 
were  regular  and  authorized,  it  is  clear  that  defendant,  as  assignee 
of  the  landlord's  interest  in  said  lease,  has  a  title  to  the  farm  iu 
question,  under  the  judgment  of  re-entry,  superior  to  that  of  the 
plaintiff,  who  claims  title  under  the  lessee  named  in  said  durable 
lease.  When  the  order  of  June  19,  1883,  allowing  the  issuing  of 
the  writ  of  possession  or  execution  was  offered  in  evidence,  the  only 
objection  made  by  plaintiff  to  its  reception  was  that  the  statute  pro- 
vides that  no  writ  shall  be  issued  to  revive  a  judgment  after  10  years 
from  the  time  of  filing  the  judgment  roU,  and  the  court  had  no 
power  to  issue  the  writ.  This  objection  was  not  well  taken.  Van 
Bensselaer  v.  Wright,  121  N.  Y.  626,  25  N.  E.  Rep.  3.  An  execu- 
tion by  leave  of  the  court  may  be  issued  on  such  a  judgment  at  any 
time,  even  after  the  lapse  of  20  years  from  the  rendition  thereof. 

It  is  suggested  by  plaintiff  that  the  notice  of  motion  should  have 
been  served  on  Shultes,  the  plaintiff,  but  no  such  objection  was  made 
on  the  trial.  Perhaps,  if  tiien  made,  it  could  have  been  obviated. 
Again,  the  statute  only  requires  notice  to  be  served  on  the  defend- 
ant in  the  action.  Therefore  it  was  not  necessary  to  serve  on 
Shultes.  Code  Civil  Proc.  §  1378.  In  the  action  of  ejectment  for 
nonpayment  of  rent  brought  by  Van  Bensselaer,  John  Sickles,  the 
party  in  possession  of  the  demised  premises,  was  properly  made  a 
defendant  It  was  not  neoessary  to  name  Shultes  as  a  party  to 
the  action,  and  the  judgment  against  Sickles,  while  not  conclusive 
against  Shultes  as  to  the  averments  of  the  complaint,  yet,  as  it  was 
obtained  against  the  person  in  possession  of  the  farm,  it  enabled 
Church  and  his  grantee  to  defend  his  title  and  possession  against 
plaintiff.     Bradt  v.  Church,  110  N.  Y.  537,  18  N.  E.  Bep.  357. 

The  plaintiff  proved  by  the  certificate  of  the  sheriff  that  he  de- 
livered possession  of  said  property  to  Church  on  July  27,  1883,  and 
jdso  read  in  evidence  a  written  attornment  made  by  John  Sickles, 
the  defendant  in  the  action,  and  Nicholas  A.  Sickles,  who  were 
then  in  possession  of  said  premises.  The  judgment  having  been 
obtained  in  pursuance  of  the  provisions  of  the  durable  lease  under 
which  plaintiff  claims  title  to  said  premises  as  lessee,  and  the  ef- 
fect of  the  judgment  being  to  terminate  the  lease,  (Van  Bensselaer 
V.  Wright,  supra,)  we  thiii  the  attornment  was  not  in  violation  of 
the  provisions  of  the  statute.  See  Witbeck  y.  Van  Bensselaer,  64 
y.  Y.  32;  Newell  v.  Whigham,  102  N.  Y.  20,  6  N.  E.  Bep.  673. 
Under  the  execution,  Church  having  been  put  in  possession  of  the 
premises  on  July  27,  1883,  the  writ  and  return  thereon  were  filed 
in  the  county  clerk's  office  on  August  4,  1883.  After  the  lapee  of 
six  months  from  the  time  the  landlord  was  so  put  in  possession  un- 
der said  judgment,  viz.  on  January  27,  1884,  his  title  to  the  prop- 
erty became  absolute.  The  lease  then,  if  not  before,  was  terminat- 
ed. Church  then  became  the  owner  of  the  property,  the  rights  of 
the  tenants  therein  being  extinguished  the  same  as  if  said  lease 
had  never  been  executed.     But  it  is  claimed  by  the  plaintiff  that 
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Church  released  to  Hie  plaintiff  his  right  to  said  premJaeB  derived 
under  the  aforesaid  judgment  and  the  execution  issued  thereon. 
The  release  executed  by  Church  to  Bhultes  on  January  12,  1885, 
does  not  appear  to  be  intended  as  a  release  or  conveyance  of  his 
interest  in  said  farm,  of  which  the  former  had  become  the  absolute 
owner.  It  was  apparently  not  so  intended,  for  on  the  same  day 
Church  conveyed  said  premises  to  the  defendant  Again,  Church, 
having  absolute  title,  and  the  time  for  redemption  having  expired, 
could  only  convey  to  plaintiff  the  premises  in  question  by  an  instru- 
ment under  seal.  Again,  the  paper  in  question  does  not  purport 
to  be  a  release  by  him  of  his  right  derived  under  the  aforesaid  judg- 
ment on  a  redemption  by  the  tenant  It  is  apparently  intended 
to  be  a  mere  release  to  Shultes  from  liability  for  rents  that  had  ac- 
crued upon  the  lease.  We  are  unable  to  see  that  the  rights  of  the 
parties  are  at  all  affected  by  the  two  offers  made  by  Church  to  plain- 
tiff. The  first  offer,  dated  in  October,  1883,  recited  the  recovery 
of  the  judgment  in  favor  of  Van  Rensselaer  against  John  Sickles, 
and  that  Church  on  July  27, 1883,  had  duly  taken  possession  of  the 
premises,  and  offered  within  the  time  prescribed  by  statute  for  re- 
demption to  receive  from  Bhultes,  who,  the  notice  stated,  claimed 
some  interest  in  said  land,  {300  as  his  proportion  of  the  rents, 
and  on  payment  of  said  sum  to  release  the  judgment  There  is  no 
evidence  whatever  that  Bhultes  accepted  the  proposition  or  complied 
with  the  terms  of  the  offer,  or  ever  paid  the  $300.  The  second 
offer,  dated  November  12,  1884,  as  far  as  pertinent  to  the  question 
under  consideration,  contains  an  agreement  on  the  part  of  Church, 
on  the  i>ayment  of  the  judgment  for  $1,500  obtained  by  Nich- 
olas Sickles  against  Joseph  I.  Shultes,  which  was  assigned  to  Church 
on  or  before  April  1, 1885,  to  release  Shultes  from  ^arrears  of  rents 
and  reservations  and  soil  on  the  land  and  premises  known  as  the 
'Sickles  Farm."*  The  offer  provided  that  notice  should  be  given 
of  acceptance  by  said  Shultes  within  five  days  from  date.  It  was 
not  shown  that  Shultes  ever  gave  such  notice  or  acted  upon  thi* 
offer.  We  think  the  learned  trial  judjije  took  the  correct  view 
of  this  case,  and  that  the  judgment  should  be  affirmed,  with  costs. 
All  concur. 


(70  Hun.  202.) 
MALONKY  V.  NELSON  et  al. 

(Supreme  (3ourt,  General  Term,   First  Department.    June  30,   1893.) 

PoREcrx>8DRB  OF  Mortoaob—Indrvniftiko  Surett  ov  Bah^  Bond. 

A  surety  on  a  bail  bond,  who  takes  a  mortgage  from  his  cosurety  tone- 
cure  him  against  loss  by  reason  of  bis  sm*etyshlp,  cannot  foreclose  the 
mortgage  before  he  has  paid  anything  on  account  of  the  bond,  though 
the  latter  has  been  forfeited. 

Appeal  from  special  term,  New  York  county. 

Action  by  Dennis  Maloney  against  Samuel  Nelson  and  others  to 
foreclose  a  mortgage.  From  a  judgment  of  foreclosure,  defendant 
Nelson  appeals.     Reversed. 
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Argued  befoie  YAl^  BBUNT,  P.  3^  and  FOUJBTT  and  BABr 
RETT,  J  J. 

James  M.  Smith,  for  appellant 

Kellogg,  Rose  &  Smith,  (A.  J.  Rose,  of  counsel,)  for  respondent. 

VAN  BRUlNrr,  P.  J.  It  appears  that  prior  to  the  16th  of  Oc- 
tober, 1891,  one  Thomas  O'Brien  had  been  indicted  by  the  grand 
jury  of  Albany  county,  and  on  his  arrest  had  been  held  to  b^  to 
answer  such  indictment,  in  the  sum  of  {10,000.  Various  efforts 
were  made  to  procure  bail  for  said  O'Brien,  in  which  benevolent 
enterprise  the  defendant  seems  to  have  interested  himself;  and  on 
the  16th  of  October,  1891,  he  went  to  Albany,  and  thence  to  the 
office  of  the  counsel  of  O'Brien,  and  was  there  told  that  such  counsel 
would  get  some  one  to  go  on  the  bond  with  him,  and  that  It  was 
necessary  that  the  gentleman  he  was  to  get  to  sign  the  bond  should 
be  indemnified  in  such  a  way  as  to  guaranty  the  presence  of  O'Brien, 
and  in  case  of  default  the  bond  should  mature.  The  defendant  at 
first  refused  to  give  such  guaranty,  but  later  in  the  day  he  appeared, 
and  said  it  was  all  right,  and  for  the  counsel  to  go  ahead.  Subse- 
quently the  plaintiff  and  the  defendant  became  ba£L  for  O'Brien,  and 
he  was  discharged.  After  such  discharge  the  parties  went  to  the 
office  of  O'Brien's  counsel,  and  there  the  bond  and  mortgage  in  suit 
were  drawn  up  by  the  defendant  Nelson,  and  delivered  to  the  plain- 
tiff.    The  condition  of  this  bond  was  that: 

"Whereas*  the  said  Moloney  has  signed  as  one  surety  a  bond  or  recogni- 
zance, in  the  penal  sum  of  ten  thousand  dollars,  that  Thomas  O'Brien  shall 
appear  to  answer  against  hlra  In  whatever  court  it  may  be  prosecuted,  and 
shall  at  all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court,  and  if  convicted  shaU  appear  for  Judgment,  and  render  himself  In  ex- 
ecution thereof,  and  which  bond  or  recognizance  was  entered  into  this  day 
before  Hon.  Jacob  H.  Clute,  Albany  comity  judge:  Now,  therefore,  if  there 
shaU  be  no  default  in  the  said  bond  or  recogniziance  so  signed  by  said  Mar 
loney,  then  this  obligation  to  be  void;  otherwise,  to  remain  in  fnll  force  and 
virtue." 

When  the  case  of  People  v.  O'Brien  was  called  at  the  court  for 
trial,  O'Brien  did  not  appear,  and  the  bail  bond  given  for  his  ap- 
pearance, on  which  Nelson  and  Maloney,  the  parties  to  this  action, 
were  sureties,  was  forfeited,  and  this  action  was  commenced.  After 
the  commencement  of  the  action  a  suit  was  brought  on  the  bail 
bond,  and  judgment  recovered  against  Nelson  and  Maloney,  which 
judgment  is  yet  unpaid;  the  execution  thereon  having  been  re- 
turned unsatisfied  as  to  the  defendant  Nelson,  and  property  of  Ma- 
loney being  under  levy  and  advertisement  for  sale.  Upon  these 
facts  the  court  directed  judgment  in  favor  of  the  plaintiff,  and  from 
the  judgment  entered  thereon  this  appeal  is  taken. 

Various  grounds  are  urged  in  support  of  this  appeal:  That  the 
contract  was  one  to  indemnify  the  plaintiff,  and  against  public 
policy;  that  there  was  no  consideration'  for  the  obligation;  and 
also  that  it  was  error  to  refuse  certain  requests.  It  seems  to  us 
that  it  is  not  necessary  to'  consider  the  question  as  to  whether  a 
contract  of  indemnity  is  against  public  policy  in  a  eriminal  action 
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or  not  It  i9  perfecflj  ai^rent  that  the  giying  of  this  bond  and 
mortgage  was  intended  to  Indemnify  Maloney  for  whatever  he 
should  be  required  to  pay  by  reason  of  his  having  become  bail  for 
O^rien.  If  such  was  not  the  contract,  then  the  bond  is  utterly 
without  consideration,  because  it  is  conceded  that  the  plaintiff  paid 
nothing  to  the  time  of  the  execution  of  the  bond.  On  the  contrary, 
the  only  person  who  got  any  money  appears  to  have  been  the  plain- 
tiff,  who  got  11,000  for  becoming  the  bail  of  O'Brien.  The  plain- 
tiff, therefore,  certainly  has  no  right  to  recover,  as  he  has  paid  noth- 
ing upon  his  bail  bond,  has  suffered  no  damage  as  yet,  and  there 
is  notiiing  in  respect  to  which  he  is  to  be  indemnified.  If,  as  al- 
ready stated,  this  bond  and  mortgage  were  not  given  as  an  indem- 
nity, then  they  were  absolutely  without  consideration.  The  result 
of  the  decree  of  foreclosure  in  this  action,  as  against  Nelson,  shows 
at  a  glance  that  the  plaintiff,  in  the  present  condition  of  affairs, 
can  have  no  right  to  recover.  Suppose  that  Maloney  receives  $10,* 
000  upon  the  foreclosure  of  this  property,  and  never  pays  any  part 
of  the  bail  bond,  is  never  required  to  pay  any  part  of  the  bail  bond, 
and  Kelson  is  required  to  pay  the  whole  of  it.  The  result  would  be 
that  Nelson  would  be  paying  120,000  upon  an  obligation  of  |10,000, 
and  Maloney  would  be  f  10,000  in  pocket  The  mere  statement  of 
this  proposition  shows  that  the  claim  advanced  upon  the  part  of 
the  plaintiff  cannot  be  maintained.  It  is  perfectly  clear  that,  at 
the  time  of  the  commencement  of  this  action,  Maloney  had  no  claim 
whatever.  His  contract  of  indemnity  had  not  then  been  violated; 
and  if  there  was  no  contract  of  indemnity  he  had  no  claim,  even  if 
he  had  such  claim  of  contract  of  indemnity  existed,  and  had  been 
violated.  It  seems  to  be  dear,  therefore,  that  the  judgment  was 
erroneous,  and  must  be  revised,  with  costs  to  appeUant,  to  abide 
event.     All  concur. 


(70  Hun,  296.) 
JAMES  V.  WORK. 

(Supreme  Court,  General  Term,  First  Department    June  30,  1893.) 

1.  D»csrr—EviDiENCB— Previous  TRANSAcrroHB. 

iu  an  action  to  recover  money  lost  in  certain  Investments,  which 
plaintiff  had  been  induced  to  make  with  a  certain  firm  through  false 
representations  of  defendant,  transactions  previous  to  those  mentioned 
in  the  complaint  may  be  proven  as  tending  to  show  the  relation  of  the 
parties. 

flb  Saks. 

The  complaint  In  such  case  claimed  to  recover  sums  aUeged  to  have 
been  obtained  at  certain  dates.  Between  those  dates  plaintiff  withdrew 
more  than  he  invested.  The  court  charged  that,  if  plaintiff  had  a  causes 
of  action,  and  this  money  was  advanced,  and  lost  through  the  fraud  of 
defendant,  recovery  might  be  had  for  the  entire  amount  or  any  less 
amount.  Bdd,  that  the  charge  did  not  allow  recovery  for  a  different 
cause  of  action  than  that  alleged. 

flL  &AMB— Plbadino  and  Proof. 

The  fact  that  no  money  passed  at  the  dates  mentioned  between  plain- 
tiff and  defendant  did  not  show  a  variance  between  the  proof  and  cause 
of  actkm  alleged,  since,  if  defendant  had  collected  any  money  belonging 
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to  plaintiff,  as  the  proof  Indicated,  and  then  relnTested  it,  liaying  pro- 
cured plaintiff's  consent  to  such  reinvestment  hj  fraud  and  deceit,  this 
was  sufficient 

i.  Sams-— Estoppel. 

Defendant,  after  having  reported  the  collection  of  such  money  to  plain- 
tiff, could  not  be  heard  to  say,  in  an  action  brought  on  the  faith  <^  his 
lUSMsertion,  that  he  never  actually  received  the- money,  but  had  merely 
turned  the  investment  over  In  the  firm. 

5.  OOIVTRAOT— IkTBRPBBTATION— ASBIONHENT  OP  CLAIM. 

Some  time  after  the  investments  the  firm  failed,  and  plaintiff  executed 
an  agreement  with  defendant  to  assign  at  any  time  on  demand,  or  hold 
subject  to  defendant's  order  as  to  collection,  release,  or  other  disposal 
thereof,  all  his  daims  upon  obligations  of  the  firm,  or  for  moneys  paid 
therefor,  and  all  claims  arising  out  of  his  dealings  with  tlie  fihn,  and  all 
the  members  thereof,  as  against  said  firm  and  the  individuals  thereof, 
and  all  other  persons  and  bodies  corporate;  said  agreement  being  intended 
to  be  of  the  most  compreihensive  character,  and  to  be  evidenced  and  effec- 
tuated by  all  such  instruments  in  writing  aS  might  be  necessary.  Edd^thaX 
the  agreement  in  terms  included  any  claims  plaintiff  might  have  had 
against  defendant,  and  hence,  in  order  to  avoid  its  effect,  fraud  or  mutual 
mistake  would  have  to  be  shown.  Ingraham,  J.,  dissenting. 
8t  Abate  mekt—Pbndbnct  of  Another  Action— Plea. 

The  pendency  of  an  action  involving  or  inconsistent  witli  another  action 
must  be  pleaded  in  order  to  be  made  available  as  a  defense. 
7.  Fraud— Action  for— Statute  of  Limitations. 

An  instruotlon  that,  if  an  action  for  fraud  be  not  promptly  brought  at 
the  discovery  of  the  alleged  fraud,  there  can  be  no  recovery,  is  properly 
refused,  as  the  matter  of  promptness  is  determined  by  the  statute  of 
limitations. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Edward  0.  James  against  James  H.  Work.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  to  set  aside  the  verdict  and  for  new  trial 
on  the  minutes,  defendant  appeals.     Affirmed. 

For  former  report,  see  22  N.  Y.  Supp.  123. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INGRA- 
HAM,  JJ. 

A.  L.  Pincofls,  (John  E.  Parsons,  of  counsel,)  for  appellant 
Joseph  H.  Ohoate,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  suffered  by  the  plaintiff  from  the  fraud 
and  deceit  of  the  defendant.  The  complaint  alleges  that  in  the 
years  1883  and  1884  the  firm  of  Grant  &  Ward  were  doing  business 
as  bankers  and  brokers  at  No.  2  Wall  street,  in  the  city  of  New 
York,  and  that  between  the  15th  of  February,  1884,  and  the  6th 
of  May,  1884,  the  defendant  procured  from  the  plaintiff  the  sum  of 
about  f  207,800  upon  certain  dates  and  in  certain  amounts  in  said 
complaint  i)articularly  specified,  'Hby  falsely  and  fraudulently  repre- 
senting to  plaintiff  as  matters  of  fact  known  to  defendant  that  the 
said  firm  of  Grant  &  Ward  were  very  wealthy,  and  that  each  of 
the  members  thereof  was  very  wealthy,  and  that  said  firm  had  cer- 
tain very  valuable  and  profitable  contracts  with  responsible  third 
parties  upon  which  large  sums  of  money  were  to  become  due  and 
payable  to  said  firm  from  time  to  time  during  the  year  1884,  the  i)er- 
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formance  and  payment  of  which  said  contracts  the  said  Ann  guar- 
antied to  investorB  therein;  and  that  said  firm  had,  at  defend- 
ant's request,  taken  an  interest  in  said  contracts  for  or  on  bdlialf  of 
this  plaintifl,  upon  which  there  would  become  due  and  payable 
about  8  per  cent  upon  the  cost  thereof  as  profits  every  30  days 
during  the  time  said  contracts  were  to  run,  respectively,  together 
with  the  sums  invested,  at  the  maturity  of  said  contracts;  and  that, 
as  matter  of  fact,  said  guaranty  made  the  investment  perfectly  safe, 
because  of  the  wealth  and  responsibility  of  said  firm,  which  were 
well  known  to  def^tdant;  and  that  defendant  wanted  the  sums 
above  stated,  at  or  about  the  times  above  stated,  to  pay  to  said 
firm  for  plaintifF  for  the  interests  in  said  contracts,  which  had  been 
taken  by  said  firm  for  plaintiff  at  defendant's  request,  as  afore- 
said." The  complaint  then  further  alleges  that  the  plaintiff  did 
not  then  know  that  said  statements  or  representations  or  any  of 
them  were  false,  but  that  he  believed  each  and  every  one  to  be^true, 
and,  relying  thereon,  was  induced  thereby  to  forbear  further  in- 
quiries, and  to  let  the  defendant  have  the  sums  above  set  forth; 
that  said  firm  of  Grant  &  Ward  flailed  on  the  6th  of  May,  1884,  in- 
solvent, and  that  each  member  thereof  was  likewise  insolvent;  that 
said  statements  and  representations  were  false  and  fraudulent  at 
the  time  they  were  made,  and  were  known  by  the  defendant  to  be 
false  and  fraudulent  when  made,  and  that,  as  plaintiff  liad  been  in- 
formed since  the  failure  of  said  firm,  and  verily  believed,  at  the  time 
said  statements  and  representations  were  made  by  defendant  to 
plaintiff  the  said  firm  and  each  member  thereof  were  insolvent;  that 
they  did  not  have  any  contracts,  and  did  not  guaranty  the  perform- 
ance or  payment  of  any  actually  existing  contracts,  but  that  said 
alleged  contracts  were  wholly  fictitious.  And  the  complaint  fur- 
ther alleged  ^that  on  the  3d  day  of  March,  1887,  tke  plaintiff  agreed 
to  assign  to  the  defendant  all  his  claims  against  the  firm  of  Grant 
&  Waid,  and  their  assignee  and  receiver,  and  against  the  individual 
members  of  said  firm,  and  other  persons  representing  them,  for  the 
sum  of  130,000,  which  sum  said  defendant  paid  to  plaintiff  between 
the  3d  day  of  March  and  the  6th  day  of  September,  1887,  and  subse- 
quently, on  the  21st  day  of  May,  1888,  on  defendant's  demand,  and  in 
performance  of  said  agreement,  this  plaintiff  executed  and  deliv- 
ered to  said  defendant  an  assignment  in  blank  of  said  claims;  and 
since  the  failure  of  said  firm  nothing  has  been  received  by  this  plain- 
tiff on  account  of  the  moneys  obtained  by  defendant  from  plaintiff 
as  aforesaid,  except  said  sum  of  f30,000."  The  defendant,  answer- 
ing, denied  the  representations,  admitted  the  failure  of  Grant  & 
Wfiird,  and  thitt  in  March,  April,  and  May,  1884,  they*  were  insol- 
vent, and  that  they  did  not  have  any  of  the  alleged  contracts  de- 
scribed in  the  complaint.  The  answer  further  admitted  ^^that  on  or 
about  the  3d  day  of  March,  1887,  the  plaintiff  agreed  to  assign  his 
claims  against  the  firm  of  Grant  &  Ward  and  their  assignee  and  re- 
ceiver, and  against  the  individual  members  of  said  firm  and  other  per- 
sons, and  that  this  defendant  paid,  or  caused  to  be  paid,  to  the  said 
plaintiff,  the  sum  of  thirty  thousand  dollars,"  but  denied  the  agree- 
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nleiit  set  odt  in  the  eompiaiiit,  or  that  said  Mm  ef  930,000  paid 
by  the  defendant  waa  paid  for  the  oonaideratioii  aet  out  m 
the  complaint.  It  admitted  the  exeeation  bj  the.  plamtifi  of 
an  aeeignment  in  blank  of  certain  claima  o£  the  plaintiff,  aa 
alleged  in  the  complaint,  bat  denied  that  said  agreement  was  per- 
formed by  the  execntion  of  said  assignment,  aikd  dolled  that  the 
snm  of  (30,000  was  paid  to  or  received  by  the  idaintiff  on  accotmt 
of  any  money  received  by  the  defendant  from  the  plaintiff  as  alleged 
in  the  complaint  or  otherwise.  And  for  a  second  and  complete  de- 
fense  to  said  complaint  defendant  alk^;ed  that  on  the  ^3d  day  of 
March,  1887,  the  plaintiff  herein  entered  into  an  agreement  in  writ- 
ing with  the  defendant,  whereby,  in  consideration  of  the  smn  of 
thirty  thousand  dollars,  agreed  to  be  paid  by  this  defendant  aa 
therein  set  forth,  the  plaintiff  agreed  with  this  defendant  to  finally 
adjust,  settle,  release,  and  transfer  all  the  pfauntiff^s  claims  of  every 
natu^  and  character  arising  out  of  or  connected  with  the  sevenU 
transactions  of  the  firm  of  Orant  &  Ward,  including  all  transactions 
had  with  this  defendant,  and  aU  other  persons  whomsoever  in  any 
manner  connected  therewith;  that  the  said  consideration  of  thirty 
thousand  dollars  agreed  to  be  paid  by  this  defendant  was  thereafter 
fully  paid  by  him  and  received  by  the  plaintiff.''  The  plaintiff  hav- 
ing giveii  evidence  tending  to  support  his  complaint,  and  the  def^id- 
ant  being  heard  in  respect  to  the  defenses  set  up  in  his  answer^ 
the  case  was  submitted  to  the  jury,  and  they  rendered  a  verdict  in 
favor  of  the  plaintiff  for  |63,350;  and,  a  motiotn  having  been  made 
for  a  new  trial,  from  the  judgment  thereupon  watered,  and  from  the 
order  denying  such  motion  for  a  new  trial,  this  appeal  is  taken. 

In  the  disposition  of  the  questions  which  have  been  raised  upon 
this  appeal  it  will  not  be  necessary  to  rehearse  in  detail  the  evi- 
dence in  respect  to  the  extraordinary  speculation  which  the  ^ase 
discloses  the  parties  in  this  action  to  have  been  engaged  in;  the 
promise  of  profits  fabulous  in  amount,  and  manifesUy  excessively 
beyond  those  which  might  be  expected  frcmi  business  transactions, 
being  apparently  accepted  by  the  plaintiff  without  the  slightest 
Investigation  or  question.  With  this  feature  of  the  case,  how- 
ever, this  court,  perhaps,  has  nothing  to  do,  in  view  of  the  fact  that 
the  jury  seem  to  have  been  satisfied  of  the  gullibility  of  the  plain- 
tiff, and  they  were  the  judges  of  that  fact 

One  of  the  points  which  seems  to  be  urged  against  this  verdict 
upon  the  part  of  the  appellant  is  its  smallness,  and  that,  therefore, 
a  new  trial  should  be  granted;  but  it  seems  to  be  a  sufScient 
answer  to  ^is  argument  to  say  that  no  motion  in  the  court  below 
was  made  upon  this  ground,  and  that  the  only  motion  for  a  new 
trial  because  of  the  amount  of  the  verdict  was  upon  the  ground 
that  the  verdict  was  excessive,  and  not  that  it  was  insufficient. 
No  such  motion  having:  been  made  In  the  court  below,  this  court 
cannot  consider  the  question  as  to  the  amount  of  the  verdict,  ex- 
cept, perhaps,  so  far  as  it  may  be  i)ertinent  upon  the  question  as 
to  whether  the  jury  were  misled  by  anything  that  occurred  upon 
the  trial,  or  that  such  verdict  was  against  the  weight  of  evidence, 
and  the  defendant  has  been  injured  thereby. 
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It  is  imtBted  npoA  the  ptit  of  like  appdttant  tibttt  tke  court  €fred 
in  permitOng'  efvidenoe  as  to  trfinaactioim  prior  to  tihe  date  men- 
tioned  in  the  complaint,  and  which  do  loot  oomrtitnto  aay  part  <rf 
the  cause  of  action  therein  alleged;  but  we  do  not  think  any  error 
was  committed  npon  this  lurtnch  of  the  eaae^  because  the  plain- 
tiff had  a  riaht  to  show  the  relations  which  existed  between  the 
parties,  induced  bj  preyioiis  transactioaDa  and  preyions  acquaint- 
ances, wlueh  would  illustrate  and  gire  color  to  the  tnuasactions 
which  formed  the  subject*matter  of  the  action,  and  be  merely  in- 
troductory thereto. 

Another  point  made  by  tiie  appeUant,  which  is  urged  with  con- 
siderable force,  is  that  under  the  charge  of  the  judge  who  presided 
at  the  trial  the  jury  were  permitted  to  find  a  verdict  for  a  cause 
of  action  distinct  from  and  ^rtirdy  unlike  that  which  was  alleged 
in  the  complaint,  and  the  ground  upon  which  the  argument  in  sup- 
port of  this  point  is  based  is  that  the  complaint  claimed  to  recover 
ipeciflc  sums  of  money  obtained  from  the  plaintiff  by  the  defend- 
ant by  fraudulent  representation,  and  that  in  fact  between  the 
dates  mentioned  in  the  complaint  the  plaintiff  had  withdrawn  from 
these  brilliant  enterprises  more  than  he  put  in.  The  court  charged, 
in  respect  to  the  question  of  damages,  that  the  real  measure  of 
damages  would  be  what  detriment  in  money  the  plaintiff  suffered 
by  not  withdrawing  his  money  on  the  4th  of  March,  1884,  or  after- 
wards. ThiA  was  an  erroneous  measure  of  damages,  upon  the 
theory  upon  which  the  complaint  was  framed;  but  it  was  not  ex- 
cepted to,  and  the  attention  of  the  court  was  not  called  to  the 
point  But  afterwards  the  court  did  charge  that  if,  on  the  evi- 
dence, the  plaintiff  was  entitled  to  recover,  it  would  be  for  the 
sum  of  1207,800,  less  |S0,000,  which  was  paid  by  Mr.  Work^  unless 
they  found  that  the  $30,000  was  a  complete  accord  and  satisfac- 
tion and  discharge.  And  subsequently,  upon  the  attention  of  the 
court  being  caU^  to  this  portion  of  the  charge  by  the  counsel 
for  the  plaintiff,  that,  it  being  unliquidated  damages,  the  jury 
might  find  damages  not  exceeding  $207,800  with  the  $30,000  de^ 
ducted,  it  was  suggested  to  the  court  by  the  eounsd  for  the  de- 
fendant that  they  could  find  f(Nr  any  amount  less,  and  the  court 
then  charged:  ^hat  is  ri^t  They  cannot  exceed  that.  That 
is  what  I  meant.  It  cannot  exceed  $177^800."  In  this  portion  of 
the  chai^,  whidi  was  not  excepted  to,  the  court  laid  down  the 
true  measure  of  damages,  that,  if  the  plaintiff  had  a  cause  of  ac- 
tion, and  this  money  was  advfiinced  and  lost  through  the  fraud  and 
deceit  of  the  defendant,  a  recovery  could  be  had  fmr  the  whole 
amount;  and  on  the  suggestion  of  the  counsel  for  the  defendant 
the  words  "or  any  amount  less**  were  added  to  the  i^oposition. 
Kow,  because  the  jury  have  found  for  a  less  amount,  it  does  not 
seem  to  us  that  it  lies  in  the  month  of  the  defendant  to  claim  that 
as  a  reason  for  setting  aside  the  verdict 

The  other  branch  of  this  proposition  it  is  now  necessary  to  dis- 
cuss very  briefly.  It  is  claimed  that  the  cause  of  action  mentioned 
in  the  complaint  was  not  proven,  because  at  tlie  dates  mentk)n<^ 
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in  the  comidaint  no  mon^  passed  from  the  plaintiff  to  the  defend- 
ant; and  it  must  be  oon<>eded  in  the  discossion  <rf  thi^  proposition 
that  no  money  actnally  did  pass  from  the  plaintiff  to  the*  defend- 
ant Bat  if  the  defendant  collected  money  bdonging  to  the  plain- 
tiff, as  his  agent,  and  then  reinvested  the  same,  haying  procured  the 
plaintiff's  consent  to  such  reinvestment  by  fraud  and  deceit,  the 
allegations  of  the  complaint  are  proven,  alliioagh  in  fact  the  plain- 
tiff  did  not  actually  ^ve  the  sums  menti<med  in  the  complaint  to 
the  defendant  The  possession  of  the  plaintiff's  money  by  tiie  de- 
fendant, the  defendant  being  his  agent,  was  the  possession  of  the 
plaintiff;  and  when  the  plidntiff  authorized  the  defendant  to  re- 
invest these  moneys  it  was  the  reinvestment  of  the  plaintiff's 
moneys  by  the  defendant,  precisely  the  same  in  legal  effect  as 
though  the  plaintiff  had  taken  the  money  ont  of  his  own  pocket 
and  handed  it  over  to  the  defendant  at  the  time  the  reinvestments 
were  authorized.  It  appeared  fnmi  the  evidence  that  there  were 
943,200  falling  due  on  l^e  1st  of  March,  1884,  from  Grant  &  Ward 
to  the  plaintiff,  l^e  plaintiff  consented  to  the  reinvestment  of 
140,000,  but  stated  that  he  wanted  93,200,  and  on  the  1st  of  March, 
1884,  tjie  defendant  writes  to  the  plaintiff  in  the  following  lan- 
guage: ^'I  have  this  day  handed  you  check  for  93,200,  and  now 
I  have  to  report  the  investment  of  the  remaining  940,000  collected 
for  you  this  day,  in  pursuance  of  your  directions  in  a  contract 
running  for  a  little  over  six  months,"  etc.  In  this  letter  of  Work 
was  a  distinct  statement  that  he  had  collected  this  money  on  be- 
half of  the  plaintiff,  and  had  reinvested  it  pursuant  to  his  instruc- 
tions, such  instructions  being  induced  by  the  false  and  fraudulent 
representations  of  the  defendant.  Can  the  defendant,  when  he  is 
called  upon  to  answer  in  an  action  brought  upon  ihe  faith  of  his 
assertion  of  having  collected  this  money,  be  heard  to' say  that  he 
had  never  received  it,  but  had  merely,  as  it  were,  turned  over  the 
investment,  when  it  appears  from  the  evidence  that  he  and  his 
associate,  Warner,  had  during  this  very  period  drawn  upon  their 
own  account  from  said  firm  of  Grant  &  Ward  large  sums  of  money? 
The  same  evidence  was  given  in  resx>ect  to  the  amounts  claimed 
to  have  been  advanced  on  the  27th  of  March.  In  respect  to  the 
amount  advanced  on  the  31st  of  March  no  letter  i>assed  between 
the  i>arties,  but  the  conversation  was  to  the  same  effect, — that 
Work  had  collected  the  amount  dne  and  reinvested  the  same;  and 
this  seems  to  have  been  the  course  of  business  in  respect  to  the 
other  amounts  to  recover  which  this  action  is  brought 

Upon  cross-examination  the  defendant  testified  as  to  what  he 
meant  by  reinvestment.  He  says  he  did  not  mean  to  say  that  any 
cash  or  check  passed,  or  that  anything  was  done  except  to  surrender 
the  old  vouchers  and  take  new  vouchers  in  their  place.  At  the  ma- 
turity of  that  contract  a  new  contract  was  made,  and  new  vouchers 
were  given.  But  it  appears  from  the  evidence,  and  also  from 
Work's  letters  that  he  wrote  to  the  plaintiff,  that  he  had  collected 
those  amounts,  and  reinvested  them.  Under  such  a  condition  of 
affairs,  can  it  for  a  moment  be  claimed  that  the  plaintiff  can  be 
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thrown  out  of  court  in  an  action  against  his  agent  for  damages  for 
fraud  and  deceit  in  inducing  him  to  invest  moneys  belonging  to  him- 
self in  the  agent's  hands  hj  i>roof  that  the  agent  had  f alsdy  repre- 
sented to  the  principal  that  he  had  coHected  moneys  due  him,  but, 
in  violation  of  his  duty,  instead  of  collecting  the  money  and  rein- 
vesting it,  he  had  surrendered  the  vouchers  of  his  principal,  and 
received  in  return  others?  We  think  the  mere  statement  of  this 
proposition  shows  that  it  could  not  obtain  in  any  court  of  justice. 
If  the  defendant  chose  to  surrender  these  vouchers  without  receiv- 
ing payment  therefor,  and  received  the  evidence  of  the  investment 
of  their  proceeds,  as  far  as  the  plaintiff  was  concerned  it  was  pre- 
cisely the  same  as  though  he  had  reinvested  the  plaintiff's  money, 
as  he  alleged  he  had  done.  Therefore  the  technical  point  that  the 
proof  did  not  support  the  cause  of  action  alleged  in  the  complaint 
cannot  be  sustained;  and  there  is  no  difference  simply  because  fraud 
is  charged,  and  the  courts  have  adhered  to  the  doctrine  that  the 
proof  must  follow  the  allegation  where  that  is  the  case.  Nor  is 
the  claim  well  founded  that  the  proof,  if  there  was  any,  was  that 
the  plaintiff  was  damaged  by  not  withdrawing  money  from  Grant  & 
Ward  because  of  misrepresentation  by  the  defendant  There  was 
no  such  proof.  The  proof  was  that  the  money  was  to  be  collected 
by  Work,  and  that  he  represented  that  he  had  collected  it,  and  re- 
invested it  pursuant  to  the  instructions  of  the  plaintiff;  not  that 
the  plaintiff  was  induced  not  to  withdraw  his  money  from  Grant  & 
Ward  because  of  misrepresentations  by  the  defendant  As  far  as 
the  maintenance  of  this  action  was  concerned,  the  admissions  of  the 
defendant  that  he  had  collected  this  money  were  sufficient  to  sus- 
tain the  verdict  that  he  had  withdrawn  and  reinvested  it 

This  view  of  the  case  disposes  of  another  point  urged  upon  this 
appeal, — ^that  there  was  really  no  evidence  to  justify  the  jury  in 
finding  that  the  plaintiff  could,  subsequent  to  his  February,  1884, 
conversation  with  the  defendant,  have  withdrawn  from  Grant  & 
Ward  either  the  $63,350  for  which  the  jury  have  given  a  verdict,  or 
any  other  amount  It  is  true  there  is  an  expression  in  the  charge 
of  the  court  that  the  real  measure  of  damages  in  this  case  would  be 
what  detriment  the  plaintiff  has  suffered  by  not  withdrawing  his 
money;  but  the  court  did  not  Anally  submit  any  such  rule  of  dam- 
ages to  the  jury,  because  without  exception  he  finally  submits  that, 
if  the  plaintiff  was  entitled  to  recover,  it  would  be  for  the  sum  of 
f 207,800,  less  f30,000  paid  by  Work;  and  this  was  subsequently 
qualified  at  the  request  of  both  counsel,  by  allowing  the  jury  to 
find  that  sum  or  any  less  amount.  If  the  court  had  intended  to 
lay  down  the  rule  of  damages  claimed,  he  could  not  have  charg(?d, 
as  he  did,  that  the  plaintiff  was  entitled  to  recover  the  sum  of  J2U7,- 
^0,  and  then  also  refused  to  charge  that  in  considering  the  ques- 
tion of  damages  the  jury  must  consider  that  the  firm  of  Grant  & 
Ward  was  alleged  to  have  been  insolvent  at  the  time.  Prom  this 
action  upon  the  part  of  the  court  it  is  clear  that  this  was  a  mere  in- 
advertence, to  which  the  attention  of  the  court  was  not  called  by 
exception  or  otherwise,  and  that  he  intended  to  charge  the  jury  as 
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tlip  measure  of  damages  that  the  plauitiflf  was  entitled  to  lece^er 
tUe  sums  which  Work  had  reoeiyed  and  reiiiTested. 

A  more  serious  questioix  than  any  which  has  heretofore  been  pre- 
B^ted  aeeias.  to  me  to  arise  upon  the  mesnomndum  of  agreement 
made  between  the  plaintiff  and  the  defendant  on  the  8d  of  March, 
1887,  and  which  is  as  follows: 

"New  York»  Mardi  S,  1887. 

"Mcmonindam  of  oDdeiBtanding  and  agreement  betweea  £.  G»  James  and 
J.  H.  Work.  K.  0.  James  is  to  assign,  at  aoiy  tlme»  on  demand,  or  hold  sub- 
ject to  order  of  J.  H.  Worli,  as  to  coUection,  release,  or  other  disposal  thereof^ 
aU  his  claims  upon  obligations  of  Grant  &  Ward,  or  for  moneys  paid  therefor, 
and  aU  claims  arising  out  of  bis  deaUngs  with  said  firm,  and  «n  the  members 
thereof,  as  against  said  firm  and  the  Individuals  thereof,  and  all  other  persons 
and  bodies  corporate;  this  transfer  being  intended  to  be  of  the  most  com- 
prehensive character,  and  to  be  evidenced  and  effectuated  by  all  sudi  instru- 
ments in  writing  as  may  be  necessary.  J.  H.  Work  is  to  provide  the  moncys- 
to  pay  ard  take  up  the  obligations  of  B.  C.  James,  hdd  by  Thos.  M. 
Kainhard,  as  the  same  mature,  to  wit,  the  sum  of  twenty*five  thoiisand  dollars 
($25,000)  and  interest.  Said  J.  H.  Work  will  also  pay,  or  cause  to  be  paid, 
to  said  James,  the  sum  of  five  thousand  dollars  cash  ($5,000)  on  or  before 
September  1»  1887. 

•*B.  a  J. 
"J.  BL  Work.'* 
$10,000. 

"Received  this  third  day  of  March,  1887,  the  sum  of  ten  thousand  dollars 
($10,000)  («  account  of  above  memorandum. 

**Bdward  O.  James." 

Under  this  agreement  the  defendant  paid  the  130,000  therein  pro- 
Tided  for,  and  tie  court  was  asked  at  the  termination  of  the  evidence 
to  dismiss  the  complaint  upon  the  ground  that  any  claim  which 
the  plaintiff  might  have  had  against  the  defendant  waa  released 
by  this  instrument.  This  request  was  denied,  and  properly  so, 
if  there  was  evidence  in  the  case  tending  to  show  that  such  release,, 
even  though  upon  its  face  it  might  include  the  claim  of  the  plain- 
tiff in  this  action,  had  been  obtained  by  the  defendant  from  the 
plaintiff  under  a  mutual  mistake  as  to  its  scope,  or  by  frand.  Hie- 
defendant  contended  that  this  release  did  include  by  its  terms  the 
claim  of  the  plaintiff.  The  plaintiff,  upon  the  other  hand,  contended 
that  it  did  not  upon  Its  face  include  the  claim  sought  to  be  enforced 
in  this  action,  and  that  it  was  not  the  understanding  that  such  a 
claim  was  included,  and,  furthermore,  that  there  was  a  fraudulent 
concealment  of  facts  by  which  its  execution  by  the  plaintiff  was- 
induced.  Upon  a  consideration  of  this  paper,  we  are  of  opinion 
that  it  would  by  its  terms  include  the  ckdm  sought  to  be  enforced 
in  this  action,  and  that,  therefore,  it  was  necessary  for  the  plain- 
tiff, in  order  to  avoid  its  effect,  to  dispose  of  such  release  upon  the- 
ground  of  mutual  mistake  or  fraud.  Now,  no  question  of  fraud 
was  submitted  to  the  jury.  But  the  court  did  submit  the  ques- 
tion as  to  this  release  to  the  jury,  and  they  were  instructed  that  it 
was  a  matter  of  fact  for  the  jury  to  determine  what  was  the  intent 
and  purpose  with  which  that  instrument  was  given.  The  court 
said: 

"If  you  find  on  the  whole  testimony  that  when  these  parties  came  together 
before  March  3d  they  intended  that  there  should  be  an  entire  relinquishment 
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4xf  any  eUdm  wMch  Oolong  James  might,  by  any  poeslUllty,  haTB  agaiaBt 
Mr.  Work,  that  is  the  end  oX  this  controversy;  and  that  stands  as  the  tint 
defense  which  you  are  to  consider.  Now,  gentlemen  of  the  jury,  was  that 
«)?  1  charge  you,  as  a  matter  of  law,  that  upon  the  construction  to  be  given 
to  that  lastrumeat  I  oannot  say  that  that  was  a  complete  discharge  and 
release  to  Mr.  Work.  Under  the  testimony  which  ha0  been  given  by  both 
parties,  it  is  for  you  to  say  whether,  when  they  came  together  to  talk  with 
reference  to  what  should  be  done  or  given  for  the  payment  of  the  $30,000, 
It  was  really  totended  by  Col.  James  to  do  anything  more  than  simply  to 
assign  what  claims  he  might  have  against  Otant  &  Ward,  in  .order  that  he 
might  put  them  into  the  hands  of  Mr.  Work,  that  he  eouid  aggregate  and  get 
together  all  those  claims,  and  get  out  of  them  what  he  could  for  the  benefit 
of  himself  or  other  parties  in  Interest  I  leave  that  to  you  upon  all  the  testi- 
mony, without  recounting  it  or  referring  to  it  further,  as  to  whether  or  not 
tki<ro  was  such  :m  arrangement  and  such  an  agreement  made,  outside  of  ttie 
tortns  of  the  written  contractr-whether  there  should  be  a  discharge  and  sat- 
isfaction of  those  claims." 

It  iB  undoubtedly  trae  that  it  wans  error  to  charge  the  jury  as  to 
what  the  plaintiff  intended;  but  there  wag  no  exception  to  such 
charge,  and  it  was  the  clear  intent  of  the  court  to  submit  to  the 
jury  the  question  whether  the  parties  intended  to  include  any 
claims  which  the  plaintiff  might  have  against  the  defendant,  and, 
that  question  having  been  submitted  to  the  jury  without  objection 
or  exception,  it  presented  one  branch  of  the  case,  at  least,  upon  the 
establishment  of  which  the  plaintiff  might  be  relieyed  from  the 
effect  of  the  release.  And  at  the  request  of  the  defendant  the 
court  charged  in  explicit  language  that  ^,  at  the  time  the  agree- 
ment oi  March  3,  1887,  was  executed,  any  difference  existed  be- 
tween the  parties  which  was  intended  to  be  embraced  in  it,  your 
verdict  must  be  for  the  defendant,  even  if  at  the  time  the  alleged 
fraud  was  not  known  to  the  plaintiff."  This  was  certainly  as 
favorable  to  the  defendant  upon  this  point  of  mutual  mistake  as 
tiie  defendant  could  have  asked;  and  the  evidence  that  this  release 
was  not  intended  to  embrace  any  such  claim  as  was  presented  in 
this  action  is  somewhat  strong.  The  defendant  expressly  denies 
that  the  130^000  paid  to  the  plaintiff  upon  that  release  was  paid 
to  or  received  by  him  on  account  of  any  moneys  obtained  from 
the  plaintiff  by  the  defendant,  as  alleged  in  the  complaint  or  other- 
wise; and,  furthermore,  we  find  that  as  late  as  the  10th  of  May, 
1888,  the  defendant  sends  to  the  plaintiff  assignments  in  duplicate, 
to  be  executed  in  blank,  in  puiBuance  of  the  agreement  of  March, 
1887.  And  what  is  assigned  by  these  papers?  All  the  plaintiff^} 
claims  against  the  firm  of  Orant  &  Wa^  and  the  individual  mem- 
bers thereof  upon  obligations  of  the  firm,  and  also  the  obligations 
aforesaid,  and  also  all  claim  against  the  firm  and  the  membera 
thereof  for  moneys  paid  for  said  obligations,  and  also  all  the  in- 
terests and  rights  of  the  plaintiff  under  the  assignment  of  the  firm. 
Therefore,  if  it  should  be  claimed  that  there  was  no  evidence  to 
support  the  finding  <rf  the  jury,  it  appears  from  the  evidence  to 
which  attention  has  been  called  that  it  might  well  be  argued  that 
the  agreement  of  March,  1887,  did  not  contemplate  the  transfer 
or  release  of  any  claim  such  as  that  presented  in  this  action. 
.   In  connection  with  this  claim  it  was  suggested  upon  the  argu- 
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ment  that  the  plaintiff  cotQd  not  be  relieTed  from  the  terms  of  the 
release  without  having  previously  offered  to  return  the  f30,000 
which  he  had  received  thereunder;  but  tiiis  point  cannot  avail  at 
the  present  time,  even  if  well  taken,  (which  it  probably  is  not,)  as 
it  is  first  suggested  upon  this  appeal. 

It  appears  that  two  actions  have  been  instituted  against  the  de- 
fendant, Work,  by  summons  served  on  the  11th  and  12th  of  Feb- 
ruary, 1890,  and  subsequently  complaints  were  served,^ne  in  this 
action,  and  another  in  an  action  for  an  accounting  for  the  money 
and  profits  received  by  the  defendant  as  the  agent  of  the  plaintiff. 
It  is  now  claimed  that  the  plaintiff  has  lost  the  right  of  bringing 
this  action  by  his  election  to  prosecute  a  different  and  inconsistent 
remedy,  and  considerable  stress  has  been  laid  upon  the  point  as  to 
which  action  was  commenced  first.  It  is  impossible  to  tell  from  the 
sunmions,  because  they  bear  no  earmarks  which  would  show  as 
to  which  action  the  summons  first  served  was  intended  to  institute. 
It  is  urged  that  the  summons  served  on  the  11th  was  intended  to 
be  the  action  for  an  accounting  because  of  a  conversation  had  by 
the  plaintiff  with  the  defendant,  but  we  are  not  aware  of  any 
rule  by  which  a  conversation  can  determine  the  nature  of  an  ac- 
tion. It  is  the  complaint  served  which  determines  the  nature  of 
such  action,  and  that  only.  But,  whether  this  be  so  or  not,  and 
whether  it  was  intended  to  begin  the  equity  action  by  the  summons 
which  was  first  served,  under  the  pleadings  in  this  case,  seems  to 
be  immaterial  If  the  defendant  desired  to  avail  himself  of  the  de- 
fense of  another  action  pending,  which  involved  or  was  inconsistent 
with  the  maintenance  of  the  action  in  suit,  it  was  necessary  that  it 
should  be  pleaded.  A  claim  in  abatement  must  always  be  pleaded, 
and  the  answer  contains  no  allegations  of  the  sort 

Error  is  also  claimed  because  of  the  refusal  of  the  court  to 
charge  that,  if  the  jury  found  that  prior  to  the  bringing  of  the 
action  the  plaintiff  had  knowledge  of  the  facts  upon  which  the 
alleged  fraud  was  predicated,  and,  having  such  knowledge,  did  not 
promptly  brine:  this  action,  they  should  find  for  the  defendant 
There  does  not  seem  to  be  any  error  in  this  refusal,  because  the 
statute  of  limitations  determines  the  question  as  to  how  promptly 
after  the  discovery  of  the  fraud  an  action  must  be  brought  It 
would  seem,  therefore,  upon  an  examination  of  the  whole  case, 
that  no  error  was  committed  during  the  progress  of  the  trial  to 
the  prejudice  of  the  defendant,  and  that  the  judgment  and  order 
should  be  affirmed,  with  costs. 

O'BRIEN,  J.,  concurs. 

INGRAHAM,  J.,  (dissenting.)  I  concur  with  the  presiding 
justice  in  his  opinion  except  as  to  the  effect  of  the  release  or  agree- 
ment of  March  3,  1887.  The  action  was  brought  to  recover  the 
damages  sustained  by  plaintiff  in  consequence  of  his  investment  of 
certain  sums  of  money  specified  in  the  complaint  with  Grant  & 
Ward,  which  investments  were  induced  by  false  and  fraudulent 
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representatioiis  made  by  the  defendant  These  investments  with 
Grant  &  Ward  are  alleged  in  the  complaint  to  have  been  made  be- 
tween March  1  and  May  5, 1884,  and  Grant  &  Ward  failed  on  May 
6,  1884.  The  particular  representations  made  by  defendant  upon 
which  plaintiff  bases  his  cause  of  action  are  that  the  firm  of  Grant 
&  Ward  were  very  wealthy;  that  each  of  the  members  thereof 
was  very  wealthy;  that  said  firm  had  certain  very  valuable  and 
profitable  contracts  with  responsible  third  parties,  upon  which 
large  sums  of  money  were  to  become  due  and  payable  to  said  firm 
from  time  to  time  during  the  year  1884,  the  performance  and  pay- 
ment of  which  said  contracts  the  said  firm  guarantied  to  investors 
therein;  and  that  said  firm  had,  at  defendant's  request,  taken  an 
interest  in  said  contracts  for  and  on  behalf  of  this  plaintiff  upon 
which  there  would  become  due  and  payable  about  8  per  cent,  of 
the  cost  thereof  as  profits  every  30  days  during  the  time  the  said 
contracts  were  to  run,  respectively,  together  with  the  sums  in- 
vested at  the  maturity  of  the  said  contracts;  and  that  as  matter 
of  fact  said  guaranty  made  the  investment  perfectly  safe,  because 
of  the  wealth  and  responsibility  of  the  said  firm,  which  were  well 
known  to  defendant;  and  that  defendant  wanted  the  sums  before 
stated  at  or  about  the  times  above  stated  to  pay  to  the  said  firm 
for  plaintiff  for  an  interest  in  said  contract  which  had  been  taken 
by  said  firm  for  plaintiff  at  the  defendant's  request  as  aforesaid. 
Whatever  cause  of  action  plaintiff  had  against  Work  existed  at  the 
time  of  the  execution  of  the  March  3d  agreement,  and,  so  far  as 
appears,  the  only  fact  that  he  subsequently  discovered  was  that 
Work  had  received  from  Grant  &  Ward  sums  in  excess  of  those 
he  had  accounted  for  to  plaintiff  upon  former  contracts  between 
plaintiff  and  Grant  &  Ward;  but  I  do  not  see  how  these  facts 
had  any  relation  to  the  liability  of  the  defendant  to  plaintiff  for 
the  investments  made  in  March,  April,  and  May,  1884.  The  main 
facts  represented  by  defendant  to  exist  were  the  wealth  of  the 
firm  of  Grant  &  Ward,  the  existence  of  the  contracts,  and  that 
his  moneys  were  invested  therein.  The  failure  of  Grant  &  Ward 
showed  conclusively  that  the  representations  as  to  their  wealth 
were  untrue,  and  plaintiff  says  that  in  1885  he  discovered  that  no 
contracts  oould  be  found,  but  that  at  that  time  Work  told  him  he 
believed  that  they  would  be  found;  but  they  never  were  found. 
Long  before  the  3d  of  March,  1887,  Ward  had  been  convicted  and 
sent  to  the  state  prison,  and  a  judgment  had  been  entered  against 
Warner  for  about  $1^00,000  for  money  that  he  had  received  from 
Grant  &  Ward  prior  to  their  failure;  and  plaintiff  states  that  he 
had  seen  statements  in  the  newspapers  that  Work  and  Warner  had 
received  large  profits  upon  the  investments  which  they  had  made 
with  Grant  &  Ward,  but  that  Work  had  contradicted  those  state- 
ments. From  this  testimony  it  would  appear  to  be  clear  that  plain- 
tiff had  knowledge  of  the  falsity  of  the  representations  upon  which 
he  now  bases  his  cause  of  action  prior  to  the  3d  of  March,  1887, 
when  the  agreement  now  under  consideration  was  executed.  This 
agreement  is  as  follows: 
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"N«w  Xork,  Maicb  3,  1887. 

**Meiuofaiidaai  of  undeEBtandlng  and. agreement  between  B.  G.  James  and 
J.  H.  Work.  £.  G.  James  Is  to  assign  at  any  time,  on  demand,  or  liold  subject 
to  order  of  J.  H.  Work,  as  to  collection,  release,  or  other  disposal  thereof,  all 
his  claims  upon  obligations  of  Onuit  &  Ward,  or  for  moneys  paid  tberefor, 
and  all  claims  arising  out  of  his  dealings  with  said  firm,  and  all  the  members 
thereof,  as  against  said  firm  and  the  Individuals  thereof,  and  all  other  persons 
anil  bodies  corporate;  this  transfer  being  Intended  to  be  of  the  most  com* 
prehensive  character,  and  to  be  evidenced  and  effectuated  by  all  sncb  Instnt- 
mcnts  in  wridug  as  may  be  necessary.  J.  U.  Work  is  to  provide  the  moneys 
to  pay  and  take  up  the  obligations  of  E.  G.  James  held  by  Thos.  M.  Uainhard 
as  the  same  mature,  to  wit,  the  sum  of  twenty-five  thousand  dollars  ($25,000) 
and  hiterest  Said  J.  H.  Work  will  also  pay,  or  cause  to  be  paid,  to  said 
James,  the  sum  of  five  thousand  dollars  cash  ($5,000)  ob  or  before  Septonbev 
1,  1887. 

"B.  a  J. 
"J.  H.  Work." 
^'$10,000. 

"Received  this  third  day  of  March,  1887,  the  sum  of  ten  thousand  dollari 
<$10,U00)  on  account  of  above  memorandum. 

"Bdward  G.  James.*' 

It  aeems  to  me  clear  that  this  agreement  directly  included  any 
•demand  that  the  plaintiff  might  have  against  Work,  based  npon 
his  investment  with  Grant  &  Ward.  In  it  the  plaintiff  agrees 
to  assign  at  any  time  on  demand,  or  hold  subject  to  the  order  of 
Work  as  to  collection,  release,  or  other  disposition  thereof,  all  his 
claimB  upon  obligations  of  Grant  &  Ward,  or  for  moneys  paid  there- 
for, and  all  claimj9  arising  out  of  his  dealings  with  said  firm  and  the 
members  thereof  as  against  said  firm  and  the  indiyiduals  thereof  and 
all  other  persons  and  bodies  corporate.  This  claim  against  the  de- 
fendant was  certainly  a  claim  arising  out  of  the  plaintiff's  dealings 
with  Grant  &  Ward,  and  the  agreement  stated  that  the  transfer 
was  intended  to  be  of  the  most  comprehehsire  character,  and  to  be 
evidenced  and  effectuated  by  all  such  instruments  in  writing  as 
may  be  necessary,  and  for  this  agreement  Work  paid  to  plaintiff 
130,000.  The  agrticment,  therefore,  contemplated  the  necessity 
of  the  execution  in  the  future  of  assignments  or  releases,  and  in 
order  to  effectuate  the  expressed  intention  of  the  parties,  and  plain- 
tiff by  it  agreed  to  hold,  subject  to  Work's  order  as  to  collection, 
release,  or  other  disposition  thereof,  his  claims  arising  out  of  his 
dealings  with  the  said  firm,  and  was  to  execute  such  other  instru- 
ments in  writing  as  would  be  necessary,  and  thus  the  subse- 
quent request  by  defendant  that  plaintiff  would  execute  a  formal 
assignment  of  his  claim  against  Grant  &  Ward  was  not  evidence 
Qiat  the  defendant  understood  that  the  agreement  related  only  to 
the  plaintiff's  claim  against  Grant  &  Ward.  This  was  simply  one 
of  the  instruments  contemplated,  and  it  was  asked  for  so  as  to  avoid 
the  necessity  of  filing  the  original  agreement  of  March  3, 1887,  with 
the  receiver.  If  any  other  instrument  became  necessary  to  effec- 
tuate the  agreement  of  March  3d,  plaintiff  was  bound  to  execute 
it,  but,  so  far  as  the  agreement  itself  had  the  effect  to  release  or 
discharge  a  claim  or  demand  that  existed,  or  in  other  respects  it- 
self effectuated  the  expressed  intention  of  the  parties,  then  it  oper- 
ated itself  without  the  necessity  of  the  execution  of  other  instru- 
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ments.  The  fact  that  at  this  time  plaintlfiPB  relations  with  Work 
were  friendly,  and  plaintiff  believed  that  Work  had  acted  in  good 
faith,  would  not  prevent  this  agreement  from  operating  to  release 
whatever  claim  he  had  against  Work,  in  the  absence  of  proof  that 
Work  had  knowledge  that  plaintiff  understood  the  agreement  as 
expressing  any  meaning  other  than  that  naturally  to  be  inferred 
from  the  language  used,  or  that  Work  took  any  unfair  advantage  of 
the  plaintiff  when  the  agreement  was  executed. 

Under  these  circumstances,  if  plaintiff  subsequently  discovered 
that  he  had  a  claim  against  Work  that  was  included  within  the  re- 
lease of  this  agreement  which  he  had  not  in  mind  when  he  executed 
it,  and  therefore  had  not  intended  to  include  within  it,  he  could 
have  relief  only  by  an  action  to  reform  the  agreement,  or,  if  there  waa 
fraud  on  Work's  part,  difiaffirm  the  agreement,  and  repay  the  money 
that  he  had  received  under  it  He  did  neither,  but  on  Februaij 
11th,  just  before  the  commencement  of  this  action,  plaintiff  called 
upon  Work,  and  made  a  demand  for  an  accounting  for  the  mon^  that 
Work  had  received  for  plaintiff,  and  which  he  had  not  paid  to  plain- 
aS;  and  when  Work  insisted  that  this  agreement  covered  all  daims 
that  the  plaintiff  had  against  Work,  and  that  plaintiff  should  repay 
the  130,000  that  Work  had  paid  to  him  upon  the  execution  of  the 
agreement  before  he  could  enforce  any  demand  that  existed  in  con- 
sequence of  the  dealings  with  Grant  &  Ward,  plaintiff  expressly 
stated  to  Work  that  he  had  not  come  to  undo  that  transaction,  viz. 
the  agreement  of  March  3,  1887,  and  he  expressly  reaffirmed  it, 
and  in  his  complaint  in  this  action  he  alleged  the  making  of  the 
agreement  of  March,  1887,  and  the  receipt  by  him  of  (30,000  there- 
under. Thus,  after  all  of  the  facts  upon  which  he  bases  his  cause 
of  action  had  come  to  his  knowledge,  he  expressly  reaffirms  the  con- 
tract of  March  3,  1887,  and  makes  no  claim  that  the  same  did  not 
correctly  state  the  intention  of  the  parties,  or  that  its  execution  was 
induced  by  any  fraud  upon  the  part  of  the  defendant  The  defend- 
ant, in  his  answer,  denies  that  the  f 30,000  was  paid  to  plaintiff  or 
received  by  him  on  account  of  any  money  obtained  by  defendant 
from  plaintiff,  as  alleged  in  the  complaint,  but  alleges  as  a  separate 
and  complete  defense  to  the  action  that  the  plaintiff  entered  into 
an  agreement  in  writing  with  defendant,  whereby,  in  considera- 
tion of  the  sum  of  130,000,  the  plaintiff  agreed  with  the  defendant 
to  finally  settle,  adjust,  and  release  and  transfer  all  of  plaintiff's 
claims  of  every  nature  and  character,  including  all  transactions  had 
with  this  defendant,  and  that  said  sum  of  130,000  was  duly  paid 
to  plaintiff. 

It  may  be  that,  the  release  or  agreement  having  been  pleaded 
by  the  defendant  as  an  affirmative  defense,  the  plaintiff  would  be 
deemed  to  have  controverted  such  defense  by  traverse  or  avoidance, 
as  the  case  may  require,  and  that  he  would  have  the  benefit  of  any 
evidence  he  could  produce  to  sustain  said  traverse  or  avoidance. 
See  Kirchner  v.  Sewing  Mach.  Co.,  135  N.  Y.  182,  81  N.  E.  Rep.  1104, 
where  it  is  stated: 

**lf  the  plaintiff  can  show  that  by  mutual  mistake  of  the  parties,  or,  Ijy  what 
is  its  cqinlTalent,  a  mistake  on  his  part  and  fraud  upon  the  partof  his  advexvary, 
v.24N.Y.8.no.3 — 11 
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the  present  cause  of  action  is  embraced  In  the  release,  contrary  to  the  intent 
of  the  parties,  or  contrary'  to  his  intent  in  case  fraud  is  proven,  he  is  oititled 
to  an  instruction  to  the  Jury  to  the  effect  that  the  release  does  not  bar  his 
right  to  recover." 

But  the  mistake  which  would  warrant  a  court  of  equity  in  re- 
forming an  instrument  in  writing  must  he  one  made  by  both  parties 
to  the  agreement,  so  that  the  intent  of  neither  is  expressed  in  it; 
or  it  must  be  the  mistake  of  one  party,  by  which  his  intention  has 
failed  of  correct  expression,  and  there  must  be  fraud  in  the  other 
party  in  taking  advantage  oi  obtaining  a  contract  with  the  knowl- 
edge that  one  dealing  with  him  is  in  error  in  regard  to  what  are 
its  contents.  See  Bryce  v.  Insurance  Co.,  55  N.  Y.  240,  where  the 
court  says: 

"\\liatever  may  have  been  the  intention  of  the  insured  or  his  agent,  there 
is  nothing  in  the  finding  nor  in  the  evidence  which  shows,  or  has  a  tendency 
to  show,  that  defendant  or  defendant's  agent  proposed  anything  else  than  to 
insure  property  in  section  6  of  the  Patterson  stores.  Such  being  the  case, 
it  is  not  in  the  power  of  the  court  to  reform  the  instrument,  for  thereby 
violence  wlU  be  done  to  the  intention  of  the  defendant." 

See,  also,  Paine  v.  Jones,  75  N.  Y.  593,  where  the  courts  reiterat- 
ing the  principle,  held  that  the  evidence  authorized  the  finding  of 
the  trial  court  that  the  assignor  of  defendant  without  fraud  ob- 
tained first  the  contract  which  it  from  the  first  intended  to  ask 
and  have,  and  which  it  demanded,  and  therefore  it  failed  to  show 
fraud  or  mistake  authorizing  the  reformation  of  the  contract. 

No  claim  to  reform  this  agreement  appears  to  have  been  made 
by  plaintiff  in  the  court,  below.  As  before  stated,  he  sets  up  the 
agreement  in  the  complaint,  alleging  there  that  it  was  a  mere 
transfer  of  his  claim  against  Grant  &  Ward  to  Work.  The  court 
below,  in  its  charge  to  the  jury,  declined  to  hold  as  matter  of  law 
that  the  instrument  was  an  actual  and  absolute  release  to  Work 
by  plaintiff,  and  left  it  to  the  jury  to  say  whether  or  not  the  parties 
intended  that  there  should  be  an  entire  relinquishment  of  any  claim 
that  plaintiff  might  have  by  any  possibility  against  defendant, 
and  left  it  to  the  jury  to  say  whether  it  was  really  intended  by 
plaintiff  to  do  anything  more  than  simply  to  assign  what  claimB 
he  had  against  Grant  &  Ward,  in  order  to  put  them  in  the  hands 
of  Work,  that  he  could  aggregate  and  get  together  all  these  claims, 
and  get  out  of  them  what  he  could  for  the  benefit  of  himself  or 
other  persons  in  interest;  the  court  then  adding: 

"I  leave  that  to  you  upon  all  the  testimony,  without  recounting  it,  or  re- 
ferring to  It  further  as  to  whether  or  not  there  was  such  an  arrangement  and 
such  an  agreement  made  outside  of  the  terms  of  the  writing,  and  whether 
there  should  be  a  discharge  and  satisfaction  of  these  claims." 

The  finding  on  this  question  thus  submitted  to  the  jury  in  favor 
of  the  plaintiff  would  not  justify  a  court  in  reforming  tiie  instru- 
ment, for  the  jury  might  find  under  these  instructions  that  plain- 
tiff did  not  intend  or  have  in  mind  at  the  time  the  relinquislunent 
of  any  claim  of  the  plaintiff  against  defendant,  and  consequently 
the  plaintiff's  claim  was  not  discharged;  but  this  finding  would 
not  have  justified  the  court  in  directing  a  reformation  of  this 
agreement,  for  it  is  only  where  there  is  a  mistake  that  is  common  to 
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both  parties,  or  a  mistake  of  one  party  and  fraud  on  the  other,  that 
will  justify  the  reformation  of  the  contract. 

But,  assuming  that  there  was  a  finding  of  fact  that  would  justify 
a  reformation  of  the  contract,  I  am  unable  to  find  any  evidence 
in  the  case  to  sustain  such  a  finding.  The  plaintiff  testified  that 
the  first  talk  of  the  assignment  occurred  in  the  spring  of  188G, 
when  Work  had  spoken  to  plaintiff  about  purchasing  his  claim 
against  Grant  &  Ward.  On  August  11,  1886,  the  plaintiff  writes 
a  letter  to  Work  about  taking  up  certain  notes  that  Work  had 
procured  one  Rheinhardt  to  discount  for  plaintiff,  and  upon  plain- 
tiff's return  to  New  York,  in  September,  plaintiff  and  defendant 
had  further  negotiations  about  ^e  purchase  of  plaintiff's  claim 
against  Grant  &  Ward.  Plaintiff  endeavored  to  ascertain  the 
value  of  the  claims,  and  ascertained  that  they  were  not  marketable 
in  Wall  street,  and  nobody  could  tell  him  what  they  were  worth; 
in  ether  words,  he  could  find  no  purchaser,  and  subsequently  Work 
agreed  to  give  him  |30,000  for  them.  That  the  agreement  was 
finally  made  on  the  3d  of  March,  1887,  and  plaintiff  says  he  went 
over  to  Work's  ofllce,  "and  he  (Work)  stated  that  he  would  give  me 
f30,000  for  these  claims  that  we  had  been  negotiating  about.  We 
wit  down  and  wrote  this  paper,  and  he  signed  it,  and  I  signed  my 
initial  to  it  before  he  signed  it,  and  then  he  gave  me  his  check  fcr 
1^10,000,  and  I  signed  my  name  to  the  receipt  which  appeared  on 
the  paper."  It  appeared  that  the  original  agreement  was  in 
Work's  handwriting.  Work  thus  wrote  the  agreement  out  in  plain- 
tiff's presence,  plaintiff  sieminj?  it,  and,  after  signing  it,  receiving 
f  10,000  of  the  130,000.  Work  then  gave  the  original  agreement  to 
plaintiff,  who  took  it  back  to  his  office,  copied  it  out,  signing  the 
copy,  and  sent  it  back  to  Work.  It  was  upon  the  execution  of  this 
agreement  that  Work  was  willing  to  pay  and  did  pay  to  plaintiff 
$30,000.  Plaintiff,  a  lawyer  of  experience  and  ability,  thus  execut- 
ed the  agreement  not  only  after  reading  it,  but  after  he  had  copied 
it  out;  and  it  is  clear  from  all  the  testimony  that  the  defendant 
did  intend  to  include  any  claim  that  plaintiff  might  have  against 
him.  The  mere  fact  that  when  the  plaintiff  signed  this  agreement 
and  received  this  $30,000  he  did  not  have  in  mind  the  fact  that  the 
instrument  that  he  executed  would  release  Work  from  any  claim 
that  he  might  have  against  Work  would  not  Justify,  under  any  of 
the  authorities,  a  court  of  equity  in  reforming  the  agreement.  If 
the  intention  of  Work  when  he  signed  the  agreement  was  in  doubt, 
it  seems  to  me  the  defendant  should  have  been  allowed  to  answer 
the  question  asked  him  on  his  redirect  examination,  which,  upon 
objection  taken  by  plaintiff,  was  excluded,  and  to  which  defendant 
excepted,  when  he  was  asked:  "Question:  What  did  you,  at  the 
time  that  paper  was  drawn,  understand  was  being  transferred  to 
you?"  But,  as  before  stated,  there  was  no  evidence  that  I  can  find 
after  a  careful  examination  of  the  whole  record  to  show  that  this 
contract  did  not  carry  out  Work's  intention  at  the  time  it  was 
executed,  or  that  Work  knew  that  plaintiff  understood  the  agree- 
ment in  any  other  sense,  or  that  plaintiff  was  induced  to  sign  it 
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by  any  fraud  op  deceit  on  Work's  part  There  was,  therefore,  no 
finding  in  this  case  by  the  jury  that  there  was  either  a  matnal 
mistake  of  the  parties  in  the  execution  of  the  agreement,  or  that 
there  was  any  fraud  on  Work's  part,  nor  was  there  any  evidence 
to  sustain  such  a  finding. 

The  defendant,  at  the  end  of  the  plaintifTs  case,  and  also  at  the 
end  of  the  whole  case,  moved  that  the  complaint  be  dismissed,  on 
the  ground  that  any  claim  plaintiff  may  have  had  against  defend- 
ant was  released  by  the  instrument  of  March  3,  1887.  That  mo- 
tion was  denied,  to  which  the  defendant  excepted,  and  I  think  that 
motion  should  have  been  granted,  and  the  complaint  dismissed. 
I  think,  therefore,  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  coats  to  abide  the  event 


(70  Hun,  216.) 
NKW  YORK  Si:C\;itlTY  &.  TRUST  CO.  v.  BLYDENSTBIN  et  al. 

(Supi-eme  Court,  General  Term,  First  Department   June  90,  1893.) 

IhJ UNCTION— SBVBRAL  CLAIMANTS  OF  FUND —RESTRAINING  SePARATB  ACTIOXi. 

Plaintiff,  haTlng  loaned  money  on  certain  bales  of  goods,  was  notifled 
by  defendants  that  some  of  the  bales  had  been  pledged  or  sold  to  then* 
each  defendant  claiming  different  bales  bearing  distinctiye  marks.  Plain 
tiff  and  some  of  defendants  agreed  that  the  bales  claimed  by  each  of  them 
should  be  sold  by  plaintiff,  and  the  proceeds  of  the  sale  of  specific  bales 
should  be  held  subject  to  the  same  claims  as  the  bales  themselves.  One 
party  to  this  agreement  then  saed  for  the  net  proceeds  of  the  bales 
claimed  by  it,  whereupon  plaintiff  sought  to  restrain  the  prosecution  of 
such  suit,  and  of  any  suit  by  any  of  defendants,  and  praying  that  aU  the 
claims  be  adjusted  in  one  suit,  on  tlie  groimd  that  plaintiff  could  not  weU 
defend  separate  suits,  and  that,  after  paying  the  balance  In  its  hands  to 
one  claimant,  it  would  be  without  defense  to  actions  by  the  otliera. 
Held  that,  as  each  defendant  claimed  only  the  proceeds  of  specific  bales, 
or  the  bales  themselves,  and  no  one  claimed  the  whole  fund,  plaintiff  was 
not  entitled  to  an  injunction. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  New  York  Secnrity  &  Trust  Company  against 
Benjamin  W.  Blydenstein,  Adrianus  J.  Brink,  Jacob  Van  Essen, 
and  others.  From  an  order  denying  a  motion  to  vacate  an  injunc- 
tion restraining  the  three  defaidants  named  from  prosecuting  an 
action  in  the  United  States  circnit  conrt  against  plaintiff,  they  ap- 
peal    Eeversed. 

December  1,  1891,  the  Terminal  Warehouse  Company  issued  to  Lipmau  & 
Oo.  five  negotiable  warehouse  receipts,  numbered  3,450,  3,451, 3,452,  3.461,  aud 
8,4(^1  each  being  for  100  bales  of  burlaps.  September  7, 1882,  Lipman  &  Co.  bor- 
rowed from  the  plaintiff  $50,000,  which  they  in  writing  promised  to  pay  four 
months  after  date,  and  as  security  for  the  performance  of  their  promise 
pledged  and  delivered  to  the  plaintiff  these  receipts.  Between  October  31. 
1892,  and  November  4,  1882,  Lipman  &  Co.  paid  $30,000  on  the  sum  loaned, 
and  received  from  the  plaintiff  three  of  these  receipts.  Between  September 
7, 1892,  the  date  of  the  loan,  and  December  15, 1892,  some  of  the  bales  covered 
by  the  receipts  were  withdrawn  from  the  warehouse,  and  other  bales  of 
burlaps  of  equal  value  sul^tituted,  for  which  new  receipts  were  given  and 
turned  over  to  the  plaintiff-^  December  15,  1892,  the  plaintiff  surrendered  tli** 
receipts  remaining  in  its  hands  to  the  Terminal  Warehouse  Company,  and 
received  from  it  in  lieu  thereof  a  new  receipt,  Issued  directly  to  the  plalntlfT^ 
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for  200  bales  of  builap.  AtiiTwarclfl,  and  before  this  action  was  begun,  ^ght 
firms  and  corporations  represented  by  the  defendants  notified  the  plaintiff 
that  109  of  the  200  bales  had  been  pledged  or  sold  to  them.  The  appellants 
daim  38  bales;  the  Manchester  Trust  Company,  Limited,  14  boles;  Le  Vita 
&  Oo.»  B  boles;  Coloswortli  &  Powell,  9  bales;  Brown  Bros.  &  Go.,  1  baie: 
the  Merchants'  Banking  Company,  Limited,  7  bales;  Hong  Kong  &  Shanghai 
Banking  Corporation,  *^  bales;  Antony,  Gibbs  &  Sons,  15  bales.  All  of  these 
bales  bore  distinctive  marks,  and  none  of  the  firms  claim  the  same  bales. 
After  these  claims  were  presented,  agreements  were  entered  into  between  the 
plaintiff  and  the  firms  of  B.  W.  Blydenstein  &  Co.,  Le  Vita  &  Co.,  the  Mer- 
diants*  Banking  Company,  IJmited,  and  the  Manchester  Trust  Company,  Lim- 
ited, by  which  it  was  agreed  that  the  bales  claimed  by  each  should  be  sold 
by  the  plaintiff,  which  should  hold  the  net  proceeds  arising  from  the  sales 
of  the  specific  bales  claimed  by  each,  subject  to  the  same  rights  that  the  claim- 
ants would  have  in  the  bales.  In  pursuance  of  this  agreement,  the  plaintiff, 
Januaiy  28, 1893,  sold  said  38  bales  claimed  by  B.  W.  Blydenstein  &  Co.,  the 
net  avails  of  which  were  $4,347.98.  The  net  avails  arising  from  the  sale  of  the 
20U  bitlcs  w(*re  121,793.51,  at  which  date  there  was  due  the  plaintiff  on  the 
loan  $19,743.74,  whidi,  deducted  from  the  net  amount  received  from  the  sales, 
leaves  $2,049.77  in  the  hands  of  the  plaintiff  belonging  to  Lipman  &  Co.,  their 
tRuisfcrees  or  creditors.  This  balance  has  been  attached  by  the  sheriff  of  the 
city  and  county  of  New  York  in  actions  brought  by  creditors  of  Lipman  & 
Co.  February  21, 1893,  Blydenstein  &  Co.  brought  an  action  against  the  plain- 
tiff herein  in  the  circuit  court  of  the  United  States  for  the  southern  district  of 
New  York  for  the  lecoveryof  $4,347.96,  the  net  avails  arisingfrom  the  saleofthe 
38  bales,  alleging  that  they  were  the  owners  of  those  bales,  which  the  trust 
company  had  converted  to  its  own  use.  It  is  set  out  in  the  complaint  in  the 
circuit  court  that  the  bales  had  been  sold  by  an  agreement  with  the  trust 
company,  and  only  the  net  proceeds  of  the  sale  are  claimed,  with  interest  from 
the  date  of  the  sale.  The  plaintiff  brings  this  action  for  the  purpose  of  re- 
straining the  prosecution  of  the  suit  in  the  United  States  circuit  court,  and  of 
all  other  actions  which  may  be  brought  by  the  firms  and  corporations  claim- 
ing some  of  the  goods.  No  other  actions  have  been  begun,  but  it  is  alleged 
that  ••the  plaintiff  verily  believes  that  other  actions  of  similar  nature  will  be 
begun  against  it,  threats  having  been  made  to  it  so  to  do.  It  is  impossible  or 
extremely  difficult  for  plaintiff  to  set  up  in  each  of  these  separate  actions  the 
facts  constituting  its  defense  against  the  right  in  each  of  them  of  their  re- 
spective plaintiffs  to  recover  the  full  balance  now  in  the  possession  of  tlie 
plaintiff  herein.  The  plaintiff  herein,  having  paid  out  in  one  of  thesp  actions 
the  full  balance  in  its  hands,  will  be  without  remedy  in  another  similar  one. 
Unless  the  title  to  all  these  goods  or  their  proceeds  be  settled  in  one  action, 
plaintiff's  rights  will  be  irreparably  and  inequitably  destroyed."  With  the 
summons  and  complaint  in  tliis  action  a  preliminary  injunction  was  granted, 
restraining  the  defendants,  their  agents,  attorneys,  and  servants,  from  bring- 
ing, maintaining,  or  continuing  any  action  for  the  recovery  of  the  suras 
claimed  by  them,  and  especially  enjoining  the  appellants,  their  agents,  attor- 
neys, and  servants,  from  prosecuting  the  action  they  had  begun  in  the  Unitod 
States  circuit  court.  Upon  the  order  to  show  cause,  at  a  special  term  of  this 
court,  contained  in  the  preliminary  injunction,  why  it  should  not  t^  continued 
pending  the  action,  it  was  ordered  that  the  injunction  be  continued,  and  that 
the  firm  of  B.  W.  Blydenstein  &  Co.  be  restrained  from  continuing  the  pros- 
ecution of  their  action  in  the  United  States  circuit  court.  Prom  so  much  of 
this  order  as  restrains  the  firm  of  B.  W.  Blydenstein  &  Co.  from  prosecuting 
their  action  in  the  United  States  circuit  court,  the  defendants,  constituting 
said  firm,  have  appealed. 

Argued  before  VAN  BRTOTT,  P.  J.,  and  POLLETT,  J. 

Briesen  &  Knauth,  (Antonio  Knanth,  of  counsel,)  for  appellants. 
Hornblower,    Rrvne    &    Taylor,    (William    B.    Hornblower    and 
Howard  A.  Taylor,  of  counsel,)  for  respondent. 
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POLLETT,  J.  All  of  the  defendants  have  appeared  in  this  ac- 
tion except  the  appellants,  who  are  citizens  and  residents  of 
foreign  countries,  and  they  have  not  been  served  with  process,  nor 
have  they  appeared  in  the  action,  except  specially  for  the  purposes 
of  this  appeal  Briesen  &  Kriauth,  as  attorneys  for  B.  W.  Blyden- 
stein  &  Co.,  brought  the  action  in  the  United  States  circuit  court, 
and  they  bring  tiUs  appeaL  This  injunction  seems  to  have  been 
granted  and  continued  on  the  theory  that  each  of  the  eight  firms 
and  corporations  claimed  an  interest  in  the  fund  arising  from  the 
sale  of  the  200  bales;  but  the  exact  reverse  appears  by  the  com- 
plaint in  this  action,  wherein  it  is  alleged  that  every  one  of  the 
firms  and  corporations  claim  a  definite  number  of  the  bales,  or  the 
avails  thereof,  which  bales  were  identified  by  distinctive  marks. 
By  the  suit  being  prosecuted  in  the  United  States  circuit  court,  B. 
W.  Blydenstein  &  Co.  do  not  seek  to  recover  an  interest  in  the 
entire  sum  realized  upon  the  sale  of  the  200  bales,  but  simply  de- 
mand a  judgment  for  the  net  avails  realized  from  the  sale  of  38 
specific  bales,  of  which  they  claim  to  be  the  owners,  and  to  which 
the  other  defendants  make  no  claim.  By  the  contract  entered  into 
between  the  plaintiff  and  B.  W.  Blydenstein  &  Co.  it  was  agreed  that 
the  former  should  sell  the  38  bales,  and  that  the  daim  of  the  latter 
should  be  limited  to  the  net  avails  arising  from  their  sale.  In 
pursuance  of  this  agreement,  the  plaintiff  sold  the  bales,  and 
realized  a  sum,  the  amount  of  which  is  not  in  dispute.  The  fact 
that  the  plaintiff  on  the  same  day  chose  to  sell  71  other  bales 
which  were  claimed  to  be  owned  by  other  firms  and  corporations, 
(no  firm  or  corporation  claiming  the  same  bales,)  and  91  bales  to 
which  no  one  claims  any  interest  adverse  to  plaintiff,  and  to 
credit  the  avails  arising  from  the  sale  of  all  the  bales  to  one  ac- 
count, does  not  give  any  one  of  the  firms  an  interest  in  the  fund. 
The  four  firms  and  corporations  who  entered  into  agreements  with 
the  plaintiff  for  the  sale  of  the  bales  claimed  by  each,  and  limit- 
ing tiieir  claims  to  the  net  amount  realized  upon  the  sale,  have  no 
claim  in  the  entire  fund,  but  simply  to  recover  of  the  plaintiff  a 
sum  equal  to  the  net  amount  realized  upon  the  sale  of  the  bales 
which  they  claim.  The  four  other  firms  who  did  not  contract 
that  the  bales  claimed  by  each  of  them  might  be  sold  have  no 
claim  whatever  to  the  funds  realized  upon  the  sale  of  the  200 
bales.  Their  claim,  if  any,  is  for  the  recovery  of  the  value,  or  of 
their  interest  in  the  value,  of  such  of  the  bales  as  each  asserts  title 
to  or  an  interest  in.  The  claims  of  these  eight  firms  and  corpora- 
tions, and  the  defenses  thereto,  are  as  distinct  and  several  as 
though  they  had  been  made  under  eight  independent  contracts, 
each  contract  relating  to  a  single  ship,  no  two  claiming  an  in- 
terest in  the  same  ship.  In  such  a  case  the  fact  that  a  person 
should  claim  all  of  them  under  one  contract  with  a  third  person, 
and  should  seU  the  vessels,  and  deposit  the  avails  in  a  distinct  ac- 
count, would  afford  no  reason  for  restraining  actions  brought  by 
the  several  firms  and  corporations  for  the  alleged  conversions. 
Nothing  that  the  converter  could  do  by  mingling  the  avails  aris- 
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ing  from  the  sale  of  the  ships  would  affect  the  right  of  each  claim- 
ant to  prosecute  his  indiyidual  action.  Had  there  been  a  joint 
agreement  between  the  eight  firms  and  corporations,  or  between 
any  of  them,  and  the  plaintiff,  for  the  sale  of  the  bales,  and  for 
holding  the  avails  as  a  single  fund,  or  had  there  been  cross  interests 
in  or  claims  to  the  bales,  the  case  would  have  been  quite  different. 
The  case  at  bar  is  much  stronger  for  the  appellants  than  the  one 
supposed,  for  th^  plaintiff  expressly  contracted  with  them  that  the 
38  bales  should  be  sold,  and  their  recovery,  in  case  they  established 
a  prior  title  to  them«  should  be  measured  by  the  amount  of  the 
net  avails  of  the  sale,  which  is  precisely  what  they  seek  to  re- 
coyer  in  the  United  States  circuit  court.  We  see  no  ground,  in  such 
a  state  of  facts,  for  the  equitable  relief  sought,  or  for  the  injunctive 
relief  granted.  The  case  at  bar  does  not  fall  within  the  principle 
of  Bank  v.  Goddard,  131  N.  Y.  494,  30  N.  E.  Eep.  566,  which  arose 
over  a  confusion  of  goods  and  of  interests,  caused  by  others  than 
the  plaintiff,  and  for  which  it  was  in  no  wise  responsible.  Nor 
does  it  arise  out  of  a  joint  contract,  nor  out  of  an  act  or  acts 
participated  in  by  the  defendants.  Whatever  of  confusion  there 
may  be  arises  from  the  plaintiff's  acts,  and  affords  no  ground  for 
restraining  the  appellants  fi-om  prosecuting  an  independent  cause 
of  action,  if  they  have  one,  in  which  no  one  but  the  plaintiff  and 
defendants  claim  an  interest  The  view  which  we  have  taken  of  the 
right  to  maintain  this  action  renders  unnecessary  a  discussion 
of  the  question  whether  the  court  has  jurisdiction  to  restrain  the 
prosecution  of  an  action  in  the  United  States  circuit  court  by  per- 
sons who  are  neither  citizens  nor  residents  of  this  state,  and  who 
have  not  appeared  nor  been  served  with  process  in  the  action  in 
which  the  injunctive  relief  is  sought  The  part  of  the  order  ap- 
pealed from  diould  be  reversed,  and  the  injunction  restraining  the 
appellant  from  the  prosecution  of  their  action  vacated,  with  flO 
costs  and  printiner  disbursements,  and  the  motion  to  continue  the 
temporary  injunction  against  the  appellants  denied,  with  flO  costs. 


(70  Hun,  211.) 
KANB  V.  BELKNAP. 

(Supreme  Court,  General  Term,  First  Department   June  30,  1S93.) 

MoNBT  Had  akd  Recbivbd— Action  to  Hkcover— Stxfficienct  of  Evidexce. 
In  an  action  by  an  executrix  to  recover  money  received  by  defendant 
from  deceased,  the  question  was  whether  defendant  had  invested  $5,000, 
as  it  was  his  duty  to  do,  under  a  power  of  attorney,  or  had  invested  it 
at  alL  It  appeared  that  defendant  and  deceased  were  accustomed  to  keep- 
ing their  bank  accounts  good  by  borrowing  of  each  other,  and  that  on 
a  certain  date  $5,000  was  loaned  by  deceased  to  defendant,  and  credited 
to  the  latter's  bank  accoimt  The  booickeeper  for  both  defendant  and 
deceased  at  the  time  testified  for  plaintifC  that,  on  a  certain  subsequent 
date,  defendant  drew  a  check,  which  was  never  used,  against  doeeasocVs 
bank  account,  for  $6,000,  to  be  Invested  in  a  contract  with  a  certain 
banking  firm,  which  afterwards  failed,  and  that,  instead  of  using  such 
check*  defendant  paid  to  deceased  his  previous  loan  of  $5,000  by  Invest- 
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iQg  it  for  deceased  in  snch  contract.  After  the  failure  of  the  banking 
firm,  deceased,  in  a  letter  in  evidence,  approved  of  the  investment  Hekf, 
that  the  court  properly  directed  a  verdict  for  defendant. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Cornelia  B.  Kane,  aa  executrix  of  the  last  will  and 
testament  of  William  H.  Kane,  deceased,  against  Robert  Lenox 
lielknap,  to  recover  certain  money  received  by  defendant  from  plain- 
ti£P's  testator,  and  which  defendant  claimed  he  had  invested  under 
a  power  of  attorney  from  deceased.  From  a  judgment  entered  on 
the  verdict  of  a  jury,  directed  by  the  court,  in  favor  of  defendant, 
plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT,  J. 

Piatt  &  Bowers,  (John  M.  Bowers,  of  counsel,)  for  appellant 
Robert  W.  Weeks,  for  respondent. 

FOLLETT,  J.  This  action  was  brought  to  recover  114,000  on  ac- 
count of  the  following  sums  of  money  received  by  the  defendant 
from  the  plaintiff's  testator  at  the  following  dates:  December  20^ 
1883,  15,000;  December  27,  1883,  f  10,000;  May  1,  1884,  f  5,000.  It 
it  admitted  that  J6,000  of  this  sum  was  subsequently  paid.  The 
complaint  contains  two  causes  of  action:  (1)  Charging  the  de- 
fendant with  negligence  in  investing  these  sums  in  Orant  &  Ward 
contracts;  (2)  with  not  having  invested  said  sums  as  was  his  duty 
to  do.  On  the  1st  day  of  October,  1873,  the  plaintiff's  testator  exe- 
cuted and  delivered  to  the  defendant  a  power  of  attorney,  which  is, 
in  its  terms,  broad  enough  to  authorize  the  investment  by  the  de- 
fendant of  the  sums  mentioned  in  the  way  in  which  he  claims  to 
have  invested  them.  This  power  remained  in  force  until  the  death 
of  William  H.  Kane,  which  occurred  in  December,  1886.  The  de- 
fendant, in  his  answer,  admits  that  he  received  the  foregoing  sums 
of  money,  belonging  to  the  testator,  at  the  dates  mentioned,  for  in- 
vestment, and  alleges  that  he  invested  the  same  pursuant  to  the 
directions  of  said  Kane,  and  pursuant  to  the  general  authority  and 
discretion  given  to  him,  and  has  since  fully  accounted  therefor,  and 
paid  over  the  entire  proceeds  thereof.  The  plaintiff  admits,  on 
this  appeal,  that  as  to  the  first  and  second  items  it  was  right  to 
direct  a  verdict  for  the  defendant,  but  insists  that  it  was  error  to 
refuse  to  submit  to  the  jury  the  question  as  to  the  plaintiff's  right 
to  recover  for  the  15,000  received  May  1,  1884.  There  was  an  en- 
tire failure  to  sustain  the  first  cause  of  action,  for  the  evidence 
furnished  by  the  testator's  letters  and  the  testimony  of  Stevenson 
established,  beyond  doubt,  that  the  testator  authorized  the  defend- 
ant to  invest  in  those  so-called  contracts.  May  9,  1884,  the  defend- 
ant wrote  Kane,  stating  that  he  had  invested  these  sums  in  Grant 
&  Ward  contracts,  and  informed  him  of  the  failure  of  that  &in.  On 
the  26th  of  the  same  month,  Kane  replied,  saying,  among  other 
things  relating  to  the  same  subject,  **I  do  not  blame  you  at  all,  as 
I  gave  you  my  consent  to  your  loaning  it  to  them  before  I  left,  last 
fali"  Stevenson,  a  witness  called  by  the  plaintiff,  testified  that  he 
heard  Kane  direct  the  defendant  to  invest  ^20,000  of  Us  money  in 
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those  contracts  In  addition  to  this  the  stat^nents  rendered  by  the 
defendant  to  the  plaintiff  from  time  to  time  showed  that  such  in- 
vestments hnd  been  made,  and  the  sums  allowed  as  profits  had  been 
credited  to  Kane. 

The  sole  question  left  in  the  case  is  whether  the  defendant,  OiD 
the  1st  day  of  May,  1884,  actually  invested  f  5,000  with  Grant  &  Ward, 
for  Kane.  That  he  had  authority  to  make  such  investment  is  es- 
tablished beyond  question;  and  it  is  also  conclusively  shown,  by 
the  correspondence  between  them  subsequent  to  the  failure  of  Grant 
&  Ward,  that  the  defendant  reported  that  he  had  invested  that  sum 
with  them,  and  that  Elane  acknowledged  his  right  to  make  the  in- 
vestment Did  the  defendant  make  a  misstatement  in  regard  to 
having  made  the  investment?  If  he  did,  he  is  liable.  Was  there 
sufficient  evidence  to  make  tiiis  a  question  of  fact  for  the  jury?  It 
is  claimed  that  the  investment  was  effected  through  the  following 
transactions:  March  13,  1884,  the  defendant  drew  a  check  on  the 
bank  account  of  Kane  for  f 5,000,  which  was  deposited  to  the  credit 
of  the  defendant's  bank  account.  This  was,  in  effect,  a  call  loan 
made  by  Kane  to  defendant  through  the  agency  of  the  latter.  It 
may  be  that  the  terms  of  the  power  of  attorney  are  not  broad  enough 
to  authorize  the  defendant,  as  agent,  to  borrow  for  himself  the  money 
of  his  principal  However,  this  point  is  not  raised,  and  it  appears 
from  the  evidence  that  defendant  had  previously  borrowed  money 
of  Kane  in  the  same  manner,  and  had  made  loans  to  Kane  by  checlcs 
drawn  upon  his  account,  which  were  deposited  to  the  credit  of  Kane's, 
bank  account.  This  seems  to  have  been  a  mode  adopted  of  keep- 
ing their  bank  accounts  good.  The  defendant  insists  that  he  paid 
this  loan  May  1,  1884,  by  investing  f  5,000  in  a  Grant  &  Ward  con- 
tract, and  by  depositing  to  the  credit  of  Kane's  bank  account  a 
check  for  133.33,  interest  on  the  loan  at  the  rate  of  5  per  cent. 
Kane's  bank  account  is  in  evidence,  in  which  there  is  this  entry  i 
"May  1, 1884,  call  loan  of  March  13th  pd.,  and  int.,  5^,  |33.33.'>  An 
account  showing  this  item  was  rendered  by  the  defendant  to  Kane 
up  to  July  10, 1884,  who  acknowledged  its  receipt  by  a  letter  dated 
August  1st,  in  which  he  says  that  the  account  is  correct.  In  the 
same  account,  Kane  is  charged  with  an  investment  of  15,000  on  that 
date,  which  is  the  item  claimed  to  have  been  invested  in  a  Grant 
&  Ward  contract.  The  assertion  of  the  defendant  is  that  instead 
of  drawing  a  check  against  his  own  account,  and  having  it  credited 
(o  Kane's  bank  account,  he  paid  the  loan  by  investing  the  sum  as 
before  stated.  The  plaintiff,  to  establish  her  cause  of  action,  called 
Mr.  Stevenson,  defendant's  bookkeeper,  who  also  kept  the  account 
of  Kane  while  he  was  absent  in  Europe.  He  testified  positively 
that  the  defendant,  on  the  1st  of  May,  paid  the  loan,  by  investing 
f5,000  in  a  Grant  ft  Ward  contract,  and  that  he  personally  made 
that  investment  The  plaintiff  seeks  to  raise  a  doubt  as  to  the 
truthfulness  of  this  testimony  by  producing  Kane's  check  book,, 
which,  during  the  early  part  of  1884,  was  kept  by  Stevenson.  In 
this  book  there  is  a  check  and  a  stub,  of  which  the  foUowinff  are- 
copies: 
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Stub.  Check. 


4.460. 
l8t  May,  1884. 

R.  L.  Belknap,  for 
iDYestment  in    Q. 
W..  5.000. 


a 


No.  4.460.  New  York.  1  May.  1884. 

National  Bank  of  Commerce. 
Pay  to  the  order  of  W.  P.  Stevenson  Five  Thou 

sand  dollars. 

$5,000.                     William  H.  Kane. 
By  R.  L.  Belknap.  Atty. 


This  check  has  never  been  used,  and  the  signature  has  been  can- 
celed. Stevenson,  who  drew  the  check  and  made  the  investment  as 
the  agent  of  the  defendant,  testified  that  the  check  was  not  used, 
80  as  to  avoid  two  unnecessary  transactions  and  entries,  to  wit,  the 
drawing  of  a  check  by  the  defendant  on  his  bank  account  in  pay- 
ment of  the  loan  from  Kane,  and  depositing  it  to  his  credit,  and 
then  the  use  of  the  check  above  set  forth  in  payment  for  an  inter- 
est in  a  Grant  &  Ward  contract  purchased  by  the  defendant  for 
Kane  on  that  date.  This  was  positively  testified  to,  and  we  are 
unable  to  see  any  suspicious  circumstances  connected  with  the 
transaction,  making  it  necessary  to  submit  to  the  jury  the  question 
of  the  truthfulness  of  the  undisputed  testimony  of  Stevenson.  More 
than  this,  after  Kane's  return  h*om  Europe  this  check  book  was  re- 
turned to  and  used  by  him,  and  the  transaction  was  never  repudiat- 
ed nor  questioned  by  him.  If,  as  the  plaintiff  asserts,  the  defend- 
ant did  not  make  the  investment,  and  his  claim  to  have  done  so  was 
a  fraudulent  afterthought,  it  is  diflftcult  to  see  why  no  attempt  was 
made  to  conceal  this  so-called  evidence  of  guilt,  as  there  was  ample 
opportunity  for  doing  so.  We  think  the  check  and  stub,  in  connec- 
tion with  the  circumstances,  sustain,  rather  than  discredit,  the  tes- 
timony of  Stevenson,  and  that  a  verdict  was  rightly  directed  for  the 
defendant,  and  that  the  judgment  should  be  affirmed,  with  costs. 


(70  Hun,  222.) 
ZIMMERMANN  et  al.  v.  JOUKOENSBN. 

(Supreme  Court,  Gleneral  Term,  First  Department.    June  30,  1893.) 

1.   ACTIOM  OH  BUXLDIKG  CONTBAGT— COMPLBTION  BT  OWNBR— EviDENCB. 

Plaintiffs  agreed  to  make  certain  alterations  of  and  additions  to  defend- 
ant's buUdlng.  The  contract  provided  for  three  payments,  the  last  10  daya 
after  the  entiro  work  was  completed.  It  further  provided  that,  "should  the 
contractor,  at  any  time  during  the  progress  of  the  said  work,  refuse  or 
neglect  to  supply  a  sufficiency  of  materials  or  workmen,  the  owner  shaU 
have  the  power  to  provide  materials  and  workmen,  ajTter  three  days* 
notice  in  writing  being  given,  to  finish  the  said  works,  and  the  expense 
shall  be  deducted  from  the  amount  of  the  contract."  After  the  first  tvvi> 
Installments  had  been  paid,  defendant,  under  such  provision,  elected  to 
complete  the  work  himself,  claiming  that  plaintiffs  had  neglected  to  sup- 
ply a  sufiiclency  of  material  and  workmen.  Plaintiffs  brought  action  on 
the  contract  for  the  third  Installment,  less  the  reasonable  value  of  com* 
pleting  the  building,  aUeging  that  the  work  was  subatantiaUy  completed 
when  defendant  took  possession.  It  appeared,  however,  that  at  that 
time  the  floors  were  not  laid,  that  the  ceilings  were  wanting,  and  that 
portions  of  the  building  were  exposed  to  the  weather;  that  there  was 
also  Imperfect  work,  which. had  to  be  done  over;  that  more  was  ex- 
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pended  in  oompleting  the  building  than  remained  unpaid  under  the  con- 
tract   Hdd,  that  plaintiffs  could  not  recoyer. 

'^  Same. 

Nor  could  the  fact  that  defendant,  in  completing  the  building,  departed 
from  the  ptau  and  speciflcatiiMis  by  introducing  additional  work,  make 
any  difference,  whore  the  contract  provided  that,  "should  the  owner, 
at  any  time  during  tlie  progress  of  the  said  building,  request  any  altera- 
tions, deviation,  addition,  or  omission  from  the  said  contract,  he  sliall  be 
at  liberty  to  do  so,  and  the  same  shall  In  no  way  affect  or  make  void  the 
contract,  but  will  be  added  to  or  deducted  from  the  amoimt  of  the  con- 
tract, lis  tlie  cane  nuiy  t".  b>  a  fair  and  reasonable  valuation,"  and  where 
it  was  not  shown  Jhat  such  changes  were  made  in  bad  faith. 

4.  BAifs— Evidence. 

It  was  improper  to  ask  the  carpenter  who  finished  the  work  for  de- 
fendant whether  he  was  able  to  state  how  much  of  the  work  that  he  did 
was  embraced  in  the  plans  and  specifications,  since  the  question  called 
for  a  conehislon  which  the  referee,  to  whom  the  case  was  referred,  was 
competent  to  draw  for  himself,  and  besides  the  spedficatlona  were  pres- 
ent for  examimition. 

Appeal  from  jiidgment  on  report  of  referee. 

Action  by  Jacob  A.  Zimmermann  and  Joseph  J.  Zimmermann 
lagainst  Christian  Jonrgensen  on  a  building  contract  From  a  judg- 
ment dismissing  the  complaint  on  the  merits,  and  in  favor  of  de- 
fendant on  a  counterclaim,  plaintiffs  appeal.    Affirmed. 

For  former  report,  see  14  N.  Y.  Snpp.  548, 

The  foorth  section  of  the  contract  provides  that: 

"Should  the  contractor,  at  any  time  during  the  progress  of  the  said  works, 
refuse  or  neglect  to  supply  a  sufficiency  of  materials  or  workmen,  the  owner 
shaU  have  the  power  to  provide  materials  and  workmen,  after  three  days* 
notice  in  writing  being  given,  to  finish  the  said  works,  and  the  expense  shall 
be  deducted  from  the  amount  of  the  contract" 

Argued  before  VAN  BRUNT,  P.  J.,  and  OTBRIEN  and  FOLLETT, 
^J. 

J.  O.  Hammer,  for  appellants. 

Charles  G.  Ck)e,  (Frank  Budd,  of  counsel,)  for  respondent. 

O'BBIEN,  J.  This  is  the  second  time  this  action  has  come  before 
-this  general  term  for  review.  It  was  brought  on  a  building  con- 
tract between  plaintiffs,  as  contractors,  and  defendant,  as  owners 
to  recover  a  balance  claimed  by  plaintiffs  to  be  due  for  making 
alterations  and  additions  to  defendant's  building  in  Maiden  Lane, 
in  this  city,  under  such  written  contract.  Bj  its  terms  the  contract 
iprovided  for  the  payment  to  plaintiffs  of  the  sum  of  f  14,199  for  the 
entire  work,  in  the  foQowing  manner:  f 4,000  when  the  third 
tier  of  beams  was  placed  in  position,  ^,000  when  the  roof  was  on, 
and  the  balance,  f 6,199,  10  days  after  the  entire  work  was  com- 
pleted. Although  no  time  was  specified  in  the  contract,  it  was 
insisted  by  defendant  that  May  1, 1890,  was  agreed  upon  as  the  date 
of  completion;  but  the  referee  has  found  against  this  contention, 
liolding  ttiat  no  time  was  agreed  upon  between  the  parties  within 
^hich  the  said  work  should  be  finished.  Upon  the  execution  of 
the  contract,  which  was  made  in  March,  1890,  the  plaintiffs  com- 
fneuced  work  thereunder,  and  continued  until  August  20th,  when 
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the  defendant^  ayallhig  himself  of  a  dause  in  the  contract,  entered 
into  x)08ses8icn  of  the  premises,  and  dected  to  complete  the  work 
himself  for  and  on  account  of  plaintiffs,  claiming  that  they  had 
n^ected  to  supply  a  sufficiency  of  material  and  workmen.  The 
first  two  installments,  ^,000  each,  having  been  paid,  there  would 
have  been  due,  had  the  plaintiffs  fully  completed  their  contract, 
t6,199y  in  addition  to  an  unpaid  balance  of  |355y  whidi,  as  found 
by  the  referee,  was  due  plaintiffs  for  extra  work  performed  at  de- 
fendant's request.  The  plaintiffs  allege  that  defendant  would  be 
entitled  to  an  allowance  on  the  final  payment  of  f  1,118  for  complet- 
ing the  work;  and  it  is  the  entire  balance,  together  with  pay  for 
.the  extra  work,  less  such  allowance  to  defendant,  for  which  plain- 
tiffs demand  judgment  The  plaintiffs,  in  their  complaint,  allege 
that  the  work  was  substantially  finished  when  defendant  took 
^possession  of  the  premises,  and  it  is  seemingly  their  theory  that 
it  is  the  entire  contract  price,  less  what  would  be  the  reasonable 
value  of  completion,  which  should  determine  tlie  amount  for  which 
they  are  entitled  to  judgment.  We  think,  however,  that  there  can 
be  no  dispute,  upcu  the  evidence  as  furnished  by  the  plaintiffs 
themselves,  that  when  the  defendant,  after  service  of  a  notice  upon 
the  plaintiffs,  assumed  the  right  to  take  up  the  work  and  com- 
plete  it  himself,  it  was  not  substantially  finished.  The  testimony 
shows  that  upon  that  date  the  premises  were  unfit  for  occupancy, 
glass  flooring  half  laid,  floor  and  ceilings  wanting,  and  portions 
of  the  bunding  exposed  to  the  weather.  If  the  plaintiffs  had 
abandoned  their  work  at  that  stage,  we  fail  to  see  how  they  would 
have  been  entitled  to  recover  anything,  because,  upon  such  facts, 
showing  that  the  cost  of  completion,  according  to  plaintiffs*  own 
theory,  would  be  more  than  91,000,  and  according  to  tiie  defendant's 
more  than  |6,000,  there  would  have  been  no  such  substantial  com- 
pletion as,  under  the  authorities,  would  have  entitled  the  plaintiffs 
to  recover  the  contract  price,  less  the  amount  required  to  complete 
the  building.  The  familiar  case  of  Woodworth  v.  Puller,  80  N.  Y. 
312,  states  under  what  circumstances  a  recovery  may  be  had  on 
a  contract  without  a  literal  or  exact  performance  of  it  in  the  fol- 
lowing language: 

"Where  a  buUder  has  in  good  faith  intended  to  comply  with  the  contract, 
sad  has  substantially  complied  with  it,  although  there  may  be  sUght  deflecfSr 
cwBsed  by  Inadvertence  or  unintentional  omissions,  he  may  recover  the  ocm- 
tract  price,  less  the  damage  on  account  of  such  defects.  The  defects  must 
not  run  through  the  whole,  nor  be  so  essential  as  that  the  object  of  the  par- 
ties to  have  a  specified  amoimt  of  work  done  In  a  particular  way  is  not 
accomplished."  • 

In  addition  to  the  work  which  then  remained  to  be  done,  there 
was  imperfect  work,  which  had  to  be  done  over,  and  -v^hich,  a» 
found  by  the  referee,  cost  defendant  f  175.  The  existence  of  this 
condition  of  affairs,  showing  that  a  portion  of  plaintiffs'  work  had 
been  imperfectly  done,  requiring  the  expenditure  of  time  and  money 
by  the  defendant,  raises  a  serious  question  aa  to  plaintiffs'  right  to 
maintain  the  action  at  all.  We  do  not,  however,  decide  that  this 
is  an  insuperable  bar  to  a  recovery,  but  will  proceed  to  dispose 
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•of  the  caae  upon  tihe  merits  as  they  were  presented  before  the 
referee;  but  it  is  proper  that  the  matter  should  be  adverted  to^ 
418  it  is  also  that  we  should  endeavor  to  ascertain  from  the  com- 
plaint itself  the  theory  upon  which  the  plaintiffs  base  their  right 
to  recover.  As  already  remarked,  we  must  discard  the  theory  in 
^ne  part  of  the  complaint  presented,  that  plaintiffs  are  entitled 
to  recover  because,  having  substantially  performed  their  contract 
they  should  receive  the  entire  amount  thereunder  provided  to  be 
paid,  less  what  was  necessary  to  be  expended  by  the  defendant 
to  entirely  finish  the  work.  In  another  paragraph  of  the  com- 
I)laint  it  is  alleged  that,  after  commencing,  the  plaintiffs  continued 
the  work  "conscientiously,  diligently,  and  wifli  all  possible  speed, 
and  used  their  best  endeavors  to  get  prompt  and  sufficient  sup- 
plies of  the  building  material  to  be  used  in  the  construction  of 
the  said  work  until  August  20,  1890,  when  the  defendant  refused 
to  permit  the  plaintiffs  to  complete  the  said  work,  and  prohibited 
them,  their  agients  and  servants,  from  entering  the  said  buildings 
Nos.  96  and  98  Maiden  Lane,  and  notified  the  plaintiffs  that  he 
would  finish  the  said  building,  and  deduct  the  expense  thereof  from 
the  amount  still  due  and  owing  to  the  plaintiffs  under  the  said 
contract"  Had  the  plaintiffs  succeeded  in  sustaining  these  allega- 
tions, then  they  would  have  been  entitled  to  recover  damages  as 
against  the  defendant  for  a  breach  of  the  contract  on  his  part, 
because  the  charge  thus  made  is  the  exact  equivalent  of  saying 
that  the  defendant  wrongfully  broke  his  contract.  Upon  such 
facts  the  plaintiffs  would  have  had  three  remedies  in  law:  Firsts 
they  could  treat  the  contract  as  at  an  end,  and  claim  damages 
for  its  breach;  second,  they  could  recover  on  a  quantum  meruit 
for  all  w^ork  done  by  them  up  to  the  breach  which  remained  un- 
paid for;  or,  third,  they  could  recover  the  full  contract  price  if 
the  contract  was  substantially  performed.  It  is  evident  from  the 
testimony  that  plaintiffs  did  not  elect  to  proceed  upon  either  the 
first  or  the  second  of  the  remedies  above  mentioned,  and  we  are 
therefore  left  to  assume  that  recovery  was  sought  upon  the  theory 
that  the  contract  was  substantially  performed.  For  reasons  al- 
I'eady  given,  it  is  difficult  to  see  how  a  recovery  could  be  had  upon 
this  ground;  but,  as  the  case  was  fully  tried  out,  it  is  perhaps 
right  tliat  we  should  treat  it  as  the  parties  themselves  did  seem- 
ingly upon  the  trial  bv  examining  into  the  questions  in  dispute 
between  them,  recrardless  of  the  issues  as  made  by  the  pleadings, 
determine  whether,  upon  the  facts  as  proved  and  found  by  the  ' 
referee,  the  conclusions  of  the  latter  were  sound.  Upon  conflicting 
evidence,  the  referee  has  found  (and  we  see  no  reason  to  disturb 
such  findings)  as  follows: 

*'Sixth.  That  for  some  time  prior  to  the  15th  day  of  August,  1800,  plafai- 
tiffs  refused  and  nes:lected  to  supply  snffieient  workmen  and  material  for  tfae 
proper  prosecution  of  the  said  work;  that  on  the  said  day  the  defendant  serred 
on  the  plaintiffs  a  notice  in  writing,  In  accordance  with  the  said  fourth  sec- 
tion of  said  contract;  that  for  three  days  thereafter,  and  down  to  said  Augusft 
20,  1800,  plaintiffs  stlU  faUed,  neglected,  and  refused  to  supply  a  sufficiency 
•of  material  and  workmen,  and  thereupon  the  defendant  excluded  said  plaio- 
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titSB,  their  agents  and  servants,  from  said  premises,  and  proceeded  to  complete* 
said  work  litmself.  Seventh.  That  a  large  portion  of  the  work  as  called  for 
by  said  contract,  constituting  a  material  and  substantial  part  of  said  work, 
remained  unfinished  on  the  said  20th  day  of  August,  1890,  when  the  plaintiffs 
were  so  forbidden  to  finish  said  work.*' 

Upon  these  facts  the  defendant,  under  the  terms  of  the  fourth 
clause  of  the  contract,  was  entitled  to  finitih  the  work  and  deduct 
the  expense  from  the  amount  due  under  the  contract.    That  more- 
was  expended  to  complete  the  building  in  the  manner  in  which 
it   was  completed  than  remained  uni)aid  under  the  contract  is^ 
abundantly  shown  by  the  evidence.    It  is  insisted,  however,  by  the 
plaintiffs  that  the  large  expenditures  thus  made  were  the  result  of" 
departing  from  the  plans  and  specifications,  and  of  introducing  ad- 
ditional and  extra  work,  which,  if  the  defendant  were  entitled  to- 
deduct  from  the  contract  price,  would  result  in  injustice  to  them.. 
It  should  be  remembered,  however,  that  the  contract  itself  pro- 
vided for  changes  in  the  plans  and  specifications  in  language  aa 
follows: 

"Third.  Should  the  owner  at  any  time  during  the  progress  of  the  said 
building  request  any  alterations,  deviation,  addition,  or  omission  from  the  said 
contract,  he  shall  be  at  liberty  to  do  so,  and  the  same  shall  in  no  way  affect 
or  mako  void  tlie  contract,  but  wiU  be  added  to  or  deducted  from  the  amount 
of  the  contract,  as  the  case  may  be,  by  a  fair  and  reasonable  valuation." 

This  provision,  aa  well  as  the  specifications  themselves,  show 
that  it  was  in  the  contemplation  of  the  parties,  in  view  of  the- 
nature  of  the  work,  that  variations  from  the  plans  and  specifica- 
tions would  be  necessary;  and  as  it  was  not  shown  that  any  changes 
in  such  plans  and  specifications  were  made  in  bad  faith,  or  with 
a  view  to  injuriously  affecting  the  plaintiffs,  we  do  not  see  that 
they  have  any  reason  to  complain.  It  certaiiily  was  not  the  duty 
of  the  defendant,  after  the  plaintiffs  had  unreasonably  delayed, 
their  work  and  failed  to  provide  necessary  material  and  sufficient 
workmen,  merely  for  the  purpose  of  having  correct  accounts  at  the 
completion  of  the  work,  to  adhere  strictly  to  the  plans  and  spec- 
ifications, to  his  own  prejudice.  It  would,  of  course,  have  saved 
much  question,  and  presented  the  matter  in  a  clearer  way,  if  the 
defendant  had  kept  a  more  exact  statement  of  the  payments  made 
for  work  done  under  the  plans  and  specifications  separately  from 
the  amounts  expended  for  such  deviations  and  alterations  from  the 
plans  and  specifications  as  were  required  by  the  nature  of  the- 
work. 

It  was  suggested  in  the  former  opinion  of  this  general  term- 
that  the  burden  was  uiwn  the  plaintiffs  of  showing  what  it  would 
cost  defendant  to  complete  the  contract  according  to  the  plans 
and  specifications,  and  that  it  was  the  contract  price,  less  such 
cost,  that  they  could  alone  recover.  Exception  is  taken  to  this 
statement  of  the  law;  but  if  we  assume  the  plaintiffs'  view  to- 
be  correct,  that  the  burden  was  upon  the  defendant,  it  was^ 
not,  as  far  as  the  defendant  had  it  in  his  power  to  meet  it  by  his- 
presenting  a  detailed  statement  of  the  amounts  paid  all  the  differ- 
ent workmen,  and  by  showing  what  such  payments  were  made  for.^ 
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And  after  a  careful  examination,  having  the  plans  and  specifica- 
tions before  him^  the  referee  reached  the  conclusion  upon  suck 
testimony  that  the  cost  to  defendant  of  completing  the  contract 
was  more  than  the  final  payment  which  would  have  been  due 
to  the  plaintiffs  had  they  themselves  finished  the  work.  As 
against  such  evidence,  showing  as  far  as  it  was  possible  what 'the 
completion  of  the  work  cost,  there  was  presented  by  the  plain- 
tiffs their  view  of  what  they  regarded  as  the  fair  and  reasonable 
value  of  such  work.  No  sufficient  reason  has  been  assigned  why 
we  should  differ  with  the  referee,  who,  upon  all  the  testimony, 
and  after  analyzing  the  proofs,  reached  a  conclusion  as  to  what 
was  necessary  to  he  expended  by  the  defendant  in  order  to  com- 
plete the  building. 

In  addition  to  the  merits,  the  appellants  rely  upon  certain  rul- 
ings of  the  referee  in  the  admission  and  exclusion  of  evidence.  The 
first  relates  to  a  question  asked  of  the  carpenter  who  finished  the 
work  for  defendant,  whether  he  was  able  to  state  how  much  of  the 
work  that  he  did  was  embraced  or  comprised  in  the  plans  and 
specifications.  This  was  objected  to,  and  the  objection  sustained, 
upon  the  ground  that  the  specifications  would  speak  for  themselves. 
This  witness  had  testified  fully  as  to  what  work  he  did,  and  the 
specifications  were  present  for  examination.  The  question  called 
for  the  witness'  conclusion  as  to  what  portion  of  the  work  done  by 
him  he  thought  was  embraced  within  the  specifications,  with  re- 
spect to  which  the  referee  was  competent  and  able  to  draw  con- 
clusions f<H*  himself. 

Another  error  assigned  was  the  x)ermitting  the  defendant  to 
give  testimony  as  to  whether  or  not  there  was  a  bulletin  or  direct- 
ory for  tenants  on  the  inside  of  the  biulding.  We  agree  with  the 
appellants  that  such  evidence  was  entirely  incompetent,  but,  as 
shown  by  the  conclusions  reached  by  the  referee,  entirely  harmless. 
It  was  no  doubt  introduced  for  the  purpose  of  sustaining  the  de- 
fendant's view  that  there  was  an  agreement  that  the  work  was  to 
be  completed  by  May  1st;  but,  as  the  referee  found  with  the  plain- 
tiffs upon  this  point,  and  against  the  defendant,  it  is  evident  that 
no  harm  was  done  by  admitting  this  evidence. 

The  same  may  be  said  of  the  next  exception,  which  relates  to 
a  ruling  by  the  referee,  admitting  the  entire  conversation  at  the 
time  of  the  execution  of  the  contract  for  the  purpose  of  varying 
its  terms.  The  ruling  was  erroneous,  but  as  the  conversation 
introduced  was  for  the  purpose  of  supiwrting  the  defendant's 
theory  that  the  work  was  to  be  completed  by  May  1st,  and  as  the 
referee  has  found  against  the  defendant  upon  that  point,  the  rul- 
ing did  no  harm. 

The  next  exception  is  as  to  the  testimony  allowed  as  to  the  cause 
of  refusal  of  tenants  to  take  offices  in  the  building.  This,  of  course, 
was  incompetent,  but  as  it  was  introduced  for  the  purpose  of  show- 
ing loss  of  rentals,  which  was  not  allowed  by  the  referee,  who  upon 
this  subject  found  with  the  plaintitTs,  it  presents  no  reason  for 
disturbing  the  judgment. 
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Our  condiuioii,  titiereforey  apon  an  examination  of  the  entire 
record,  is  that  the  disputed  questionB  between  the  parties  were  fullj 
and  fairly  tried;  that  the  substantial  issue  as  to  the  exact  cost 
to  defendiEuit  of  the  completion  <rf  the  work  subsequent  to  his  hav- 
mg  taken  possession  thereof  on  August  20th  was  upon  conflict- 
ing testimony  presented  for  the  consideration  of  the  referee,  and 
that  we  find  no  ground  for  interfering  with  his  findings,  or  with 
the  conclusions  which  necessarily  foUow,  resulting,  as  they  did, 
in  the  judgment  appealed  from. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

VAN  BRUNT,  P.  J^  concurs  in  result    FOLLETT,  J^  concura 


(70  Hun,  145.) 
LBAGH  et  al.  y.  LINDB. 

(Supreme  Oourt,  General  Tenn,  First  Department    June  80,  1888.) 

1.  Action  on  Fobbiok  Judombnt— Evidence— Laws  of  Foreign  Statk. 

In  an  action  in  New  York  on  a  North  Carolina  Judgment,  books  purport- 
ing to  have  been  prepared  by  three  men  under  certain  statutes  of  NoiHi 
Carolina,  and  copyri^ted  by  the  secretary  of  state  **for  the  benefit  of  the 
state  of  North  Carolina,'*  are  admissible  to  prove  the  laws  of  that  state. 

8.  Same— JuBisDicnoN. 

Where  it  appears  in  an  action  on  a  foreign  Judgment  that  the  court  by 
wliich  such  Judgment  was  rendered  had  origLual  Jurisdiction  in  all  cirU 
actions  whereof  exclusiTe  Jurisdiction  was  not  given  to  some  other  court, 
it  is  prima  fade  proof  that  such  court  had  Jurisdiction  of  the  action  in 
wMch  the  Judgment  sued  on  was  rendered. 

Exceptions  from  circuit  court,  Kew  Tork  county. 

Action  by  Giles  E.  Leach  and  another  against  Charles  P.  Llnde 
on  a  foreign  judgment  The  court  directed  a  verdict  for  plain- 
tiffs, that  defendant's  exceptions  be  heard  in  the  first  instance 
at  general  term,  and  that  judgment  be  suspended  in  the  mean 
time.    Exceptions  overruled. 

Argued  before  VAN  BKUNT,  P.  J.,  and  POLLETT  and  BAR- 
RETT, JJ. 

Oudin  &  Oakley,  (Lorenzo  Semple,  of  counsel,)  for  plaintiffs, 
Edward  S.  Clinch,  for  defendant. 

BARRETT,  J.  This  action  is  upon  a  judgment  of  the  superior 
court  of  Wake  county,  N.  C.  The  pleader  took  the  complaint  in  the 
North  Carolina  action,  und  embodied  it  almost  in  totidem  verbis  in 
the  complaint  here.  He  then  pleaded  the  judgment,  but  did  not  say 
that  it  was  recovered  upon  the  preceding  facts.  The  only  con- 
nection which  is  suggested  in  the  complaint  between  these  preced- 
ing facts  and  the  judgment  as  pleaded  is  the  statement  that  sucb 
judgment  was  duly  given  upon  certain  findings  of  the  jury  in  the 
North  Carolina  action,  which  findings  seem  to  refer  to  some  of 
these  facts.  Comparing  the  record  in  the  North  Carolina  action  with 
the  facts  thus  loosely  inserted  in  the  present  complaint,  there  can  be 
no  doubt  of  what  the  pleader  designed.   He  meant  to  aver  the  exact 
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facts  upon  which  judgment  was  there  recovered,  and  then  to  pTead 
the  judgment  as  duly  recovered  upon  such  facts.  Whether  he  has 
succeeded  in  this  is  inmiaterial.  It  is  sufficient  that  he  has  properly 
pleaded  the  iudement.  and  that  he  has  a  good  cause  of  action 
thereon.  If  the  facts  which  precede  the  averment  of  the  judg^ 
ment  are  to  be  treated  as,  in  themselves,  and  apart  from  the  jud^ 
ment,  oonstitutini?  an  independent  cause  of  action,  the  defendant 
should  have  had  such  cause  of  action  separately  stated  and  num- 
bered. Such  preceding  facts  do  not  affect  the  cause  of  action 
ui)on  the  judsrment.  If,  however,  they  are  to  be  treated  as  mere 
matter  of  inducement  leading  up  to  the  judgment,  or  as  sur^ 
plusage,  the  action  is  still  upon  the  judgment.  Krower  v.  Reyn- 
olds, 99  N.  Y.  245,  1  N.  E.  Rep.  775.  The  question,  therefore,  is 
whether  the  verdict  for  the  amount  of  the  judgment  was  properly 
directed. 

TVhen  the  plaintiffs  rested,  the  defendant  moved  to  dismiss  the 
complaint  upon  two  grounds:  'Tirst,  that  the  cause  of  actioii 
set  forth  in  the  complaint  had  not  been  proved;  second,  that  the 
action  is  brought  upon  a  contract  to  which  Richard  B.  Lawrence 
is  a  party,  and  that  he  is  not  a  party  to  this  action,  and  that  a 
defect  of  parties  defendant  is  set  up  in  the  answer.''  There  Is 
nothing  in  the  latter  point,  as  the  judgment  is  against  linde  alonie. 
As  to  the  first  point,  the  defendant  did  not  contend  that  the  plain- 
tiffs had  averred  the  fraud  and  deceit  for  which  the  North  Carolina 
judgment  was  obtained,  and  that  the  complaint  should  be  dis- 
missed because  of  a  failure  of  proof,  on  that  head.  We  may  say, 
however,  that,  even  if  this  point  had  been  taken,  and  it  had  been 
conceded  that  the  North  Carolina  action  was  founded  upon  the 
fi'aud  and  deceit  averred  in  the  present  complaint,  the  record  in 
that  action  conclusively  establishes  the  fraud  and  deceit  so  averred. 
The  verdict  of  the  jury  was  specific  upon  these  charges.  The 
sole  question,  then,  is  whether  the  foreign  judgment  was  properly 
proved.  The  defendant  objected  to  the  introduction  of  two  printed 
books  which  were  offered  to  prove  the  Code  of  North  Carolina. 
We  think  these  books  purported  to  have  been  published  by  the 
authority  of  that  state,  and  were  presumptive  evidence  of  its  laws; 
Upon  the  title  page  we  find  a  statement  to  the  effect  that  the 
volumes  were  prepared  by  William  T.  Dortch,  John  Manning,  and 
John  S.  Henderson,  under  chapters  145  and  315  of  the  Laws  of  1881, 
and  under  chapter  191  of  the  Laws  of  1883.  The  reasonable 
inference  is  that  these  persons  were  commissioners  appointed  nn- 
der  the  laws  so  specified,  and  that  these  laws  were  laws  of  the 
state  of  Nortii  Carolina.  On  the  page  next  to  the  title  page  are 
the  words:  "Copyright,  1883,  by  William  L.  Saunders,  Secretary 
of  State,  for  the  Benefit  of  the  State  of  North  Carolina."  It  Is  also 
a  reasonable  inference  that  Mr.  Saunders  was  the  secretary  of 
state  of  North  Carolina.  By  section  922  of  the  Code,  thus  prov^ 
the  superior  court  of  Wake  county  was  shown  to  be  a  court  of 
original  jurisdiction  in  all  civil  actions  whereof  exclusive  juris- 
diction was  not  given  to  some  other  court  That  proof  was  suift- 
v.24K.Y.8.no.3— 12 
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eient  prima  facie.  It  was  for  the  defendant  to  show  tiiat  exclusive 
jurisdiction  of  such  an  action  as  that  in  question  was  given  to 
Bome  other  court  Jurisdiction  having  thus  been  shown,  the  law 
■conferring  it  must  be  presumed  to  exist  until  proved  to  have  been 
ehanged.  Baynham  v.  Canton,  3  Pick.  293.  But  these  negative 
<»bjections  were  not  specifically  taken  by  the  defendant  at  the 
trial  If  they  had  been,  the  plaintiffs  might  have  accepted  the 
burden  of  showin^r  af&rmativdy  the  continu^  existence  of  the  law, 
and  the  fact  that  exclusive  jurisdiction  of  such  actions  as  that 
'Which  was  brought  a^nst  the  defendant  in  the  superior  court 
of  Wake  county  had  not  been  given  to  any  other  court. 

There  is  also  an  exception  to  the  exclusion  of  the  defendant's 
testimony.  This  testimony  either  tended  to  disprove  the  fraud 
and  deceit  charf2:ed  in  North  Carolina,  or  the  fraud  and  deceit 
charged  in  this  action.  In  either  case  the  ruling  was  correct 
The  fraud  and  deceit  charged  in  North  Carolina  were  conclusively 
established  by  the  judgment  there.  If  the  fraud  and  deceit  charged 
here  are  to  be  deemed  the  same  as  charged  in  the  North  Carolina 
action,  the  like  rule  applies;  but,  if  not,  and  if  treated  independ- 
ently, there  was  nothing  to  disprove,  for  there  was  nothing  proved. 
The  exceptions  should  be  overruled,  and  judgment  rendered  for 
the  plaintiffs,  upon  the  verdict,  with  costs.    All  concur. 


(70  Hun,  309.) 
McBRIBB  V.  AMERICAN  SURETY  CO. 

9 

(Supreme  Ckmrt,  General  Term,  First  Department   June  90,  18d3.) 

Pleading — Dshurrer  to  Answer — When  Proper. 

Where  an  answer  denies  material  aUegations  of  the  complaint,  and  also 
aUeges  a  defense  which  arose  subsequent  to  the  commencement  of  the 
action,  plaintiff  cannot  attack  the  sufficiency  of  the  new  matter  aUeged 
by  defendant  by  a  demurrer  to  the  entire  answer  as  not  setting  up  a 
defense. 

Appeal  from  special  tferm,  New  York  county. 

Action  by  Mary  McBride,  administratrix,  against  the  American 
Surety  Company.  From  an  interlocutory  decree  overruling  a  de- 
murrer to  the  answer,  plaintiflf  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PABEEB, 
J  J. 

H.  G.  Harris,  for  appellant 
Henry  C.  WiUcox,  for  respondent. 

PARKER,  J.  PlaintifPs  predecessor  in  administration  was,  by 
decree  of  the  surrogate's  court,  directed  to  pay  to  the  plaintiff 
^204.18,  and  to  deliver  to  her  all  other  property  in  her  hands 
as  administratrix.  She  failed  to  comply  with  the  decree,  and  the 
•plaintiff,  by  this  action,  sought  to  recover  the  money  adjudged  to 
be  in  her  hands  from  the  surety  on  her  official  bond,  this  defend- 
ant. Subsequent  to  the  granting  of  the  decree,  which  lies  at  the 
foundation  of  this  action,  the  surrogate's  court,  on  notice  to  plain- 
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tiff,  BO  amended  it  as  to  direct  the  deposed  administratrix  or  her 
surety,  this  defendant,  to  deposit  said  sum  with  the  chamberlain  of 
the  ci^  of  New  York,  instead  of  paying  it  to  the  plaintiff,  as  was 
originally  provided,  and  providing  that  upon  such  deposit  the 
administratrix  and  her  surety  should  be  released  from  all  liability 
on  the  bond.  Qliereafter,  defendant  answered  the  complaint,  de- 
nying certain  material  allegations,  alleging  an  amendment  of  the 
decree  in  the  respects  already  briefly  alluded  to,  averring  a  de- 
posit with  the  city  chamberlain,  in  compliance  therewith,  and 
demanding  a  dismissal  of  the  complaint,  with  costs.  At  the  time 
of  the  service  of  the  answer,  therefore,  the  only  subject  of  con- 
troversy remaining  was  whether  the  plaintiff  or  the  defendant 
should  recover  costs  of  the  action.  That  controversy  must  neces- 
sarily have  resulted  in  favor  of  the  plaintiff,  had  her  attorney  de- 
clined to  receive  the  answer  on  the  ground  that  in  it  was  alleged 
a  defense  which  had  arisen  subsequent  to  the  commencement  of 
the  action,  thus  putting  the  defendant  to  its  motion  for  leave  to 
serve  what  it  described  in  its  answer  as  "An  Amended  and  Sup- 
plemental Pleadinsr.^'  On  that  motion  the  court  could,  and  doubt- 
less would,  have  imposed,  as  a  condition  of  its  service,  the  pay- 
ment of  plaintifffi  costs  of  the  action  up  to  that  time.  Instead, 
the  plaintiff  pleaded,  by  way  of  demurrer,  as  follows:  "The  plain- 
tiff in  the  above  action  demurs  to  the  answer  of  the  defendant 
therein  upon  the  ground  that  the  said  answer  does  not  set  up  a 
defense  to  the  complaint.''  The  demurrer  was  therefore  to  the 
entire  answer,  which  contained  denials  of  material  allegations  in 
the  complaint  as  well  as  averments  of  new  matter,  and  was  un- 
anthorizedL  Nichols  v.  Lumpkin,  52  N.  Y.  Super.  Ct  88.  The  Code 
authorizes  a  demurrer  '^o  a  counterclaim  or  a  defense  consisting 
of  new  matter  contained  in  the  answer,  on  the  ground  that  it  is 
insufficient  in  law,  upon  the  face  thereof."  Code  Civil  Proc.  §  494. 
And,  had  the  plaintiff  demurred  specifically  to  the  new  matter,  the 
question  would  have  been  presented  whether  it  was  sufftcient,  in 
law,  to  constitute  an  affirmative  defense.  As  she  did  not,  we  need 
not  inquire  further.  The  interlocutory  judgment  should  be  affirmed. 
All  concur. 


(70  Hun,  377.) 
KELLEB  et  aL  v.  FBLDMAN. 

(Supreme  Oourt,  General  Term,  First  Department   June  30,  18d3.) 

Cakcellatiox  ov  Dbbd— FiiAun. 

A  contract  for  the  sale  by  defendant  to  plalntiffs  of  a  certain  building 
and  lot  contained  a  covenant  that  the  westerly  wall  was  an  Independent 
wall  An  attorney  employed  by  both  parties  drew  the  deed,  omitting  any 
reference  to  such  waU.  He  also  attended  to  recording  it  One  of  plaln- 
tUfis,  '^^o  transacted  the  business,  could  not  read,  and  relied  on  defend- 
ant's representations  respecting  such  waU,  and  on  the  attorney  to  cor- 
rectly draw  the  deed.  Defendant  knew  that  It  was  not  an  independent 
walL  Some  time  after  taking  possession,  plalntifiFs  discovered  the  facts, 
tendered  a  reconveyance,  and  demanded  a  return  of  the  purchase  money. 
Held,  that  a  Judgment  setting  aside  the  conveyance  and  directing  a  re- 
payment of  the  purchase  money  was  proper. 
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Appeal  from  special  term,  New  York  cotmty. 

Action  by  Emma  Keller,  Flora  Linder,  and  Frank  Linder  against 
Henry  Feldman  to  set  aside  a  deed  of  certain  real  estate,  and  re- 
cover the  purchase  money,  on  the  ground  of  fraud.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAB- 
KER>  JJ. 

John  Henry  Hull,  for  appellant. 

Langbein  Bros.  &  Langbein,  (George  F.  Langbein,  of  counsel,) 
for  respondents. 

PER  CURIAM.  The  defendant,  by  an  agreement  in  writing,  con- 
tracted to  sell  to  the  plaintiffs  a  house  and  lot  situated  on  the  south- 
erly side  of  Seventh  street.  The  contract  contained  a  covenant  that 
"the  westerly  wall  of  said  house  is  an  independent  wall."  Subse- 
quently a  deed  was  delivered,  which  did  not  contain  a  similar  cove- 
nant, and  there  was  not  in  fact  an  independent  westerly  walL 
After  the  grantees  had  been  in  possession  of  the  premises  for  a 
short  time,  they  discovered  the  absence  of  the  wall,  and  also  the 
fact  that  the  deed  contained  no  covenant  in  respect  to  it.  There- 
upon they  tendered  to  the  grantor  a  reconveyance  of  the  premises^ 
and  demanded  that  the  contract  be  rescinded,  and  the  purchase 
price  of  the  premises  refunded.  This  was  denied,  and  shortly  there- 
after plaintiffs  instituted  this  suit,  alleging  in  the  complaint  that 
they  had  been  fraudulently  induced  to  accept  the  conveyance,  and 
basing  thereon  a  demand  for  judgment  that  the  deed  be  set  aside, 
and  tfie  grantor  compelled  to  refund  to  them  the  money  and  securi- 
ties which  they  had  turned  over  to  him.  The  trial  court  found, 
upon  evidence  sufficient  to  support  the  findings,  *^at  at  the  time 
of  the  delivery  of  said  deed  to  the  plaintiffs,  the  plaintiffs  relied 
upon  and  believed  the  statements  and  representations  of  said  de- 
fendant, mentioned  and  described  in  said  contract,  that  the  westerly 
wall  of  said  house  is  an  independent  wall,  to  be  true,  and  in  con- 
sideration thereof  paid  the  purchase  price;  "that  the  said  state- 
ments and  representations  of  said  defendant  in  said  contract  that 
the  westerly  wall  of  said  house  is  an  Independent  wall  were  false 
and  untrue;"  that  during  the  time  the  defendant  was  the  owner 
of  the  pr^nises  he  "was  informed  by  two  of  his  tenants  in  said 
house  that  there  was  no  westerly  wall;  ♦  ♦  ♦  and  that  at 
the  time  the  contract  was  made,  or  the  deed  delivered,  or  at  any 
other  time,  he  did  not  inform  the  plaintiffs  of  these  matters,  and 
did  not  disclose  any  of  the  same,  but  suppressed  them  from  the 
knowledge  of  the  plaintiffs;"  "that  the  said  contract  and  deed  was 
drawn,  and  the  execution  and  delivery  of  each  of  the  same  was 
attended  to,  by  a  lawyer  who  was  retained  by  and  acted  for  both 
tie  plaintiffs  and  defendant,  ♦  ♦  ♦  yet  he  [the  lawyer]  drew 
said  deed  for  the  defendant,  and  omitted  there^m  the  covenant 
that  the  westerly  wall  of  said  house  is  an  independait  wall,  or  any 
mention  of  any  walls  or  house,  and  aUowed  and  permitted  such  deed 
to  be  delivered  to  plaintiffs,  taking  such  deed  himself,  on  behalf  of 
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«aid  plaintiffs,  and  recording  the  same  in  the  register's  office  of  the 
city  and  connty  of  New  York,  and  neither  he  nor  the  defendant  in- 
forming the  plaintiffs  of  snch  omission  or  suppression,  or  disclosing 
the  same  to  said  plaintiffs,  and  leaving  them  entirely  ignorant  of 
the  same;  ♦  ♦  ♦  that  the  plaintiff  Emma  Keller,  who  acted 
for  the  plaintiffs,  conld  not  speak,  read,  or  write  the  English  Ian- 
^age,  and  conld  not  read  said  deed,  the  same  was  not  read  over 
to  the  plaintiffs,  and  they  were  ignorant  of  its  contents;  ♦  ♦  • 
that  plaintiffs  were  entirely  ignorant  of  the  omission  and  suppres- 
sion and  concealment,  that  the  westerly  wall  was  an  independent 
wall,  was  not  covenanted  and  contained  in  said  deed,  or  that  in 
fact  there  was  no  westerly  wall  to  said  house."  These  facts,  taken 
in  connection  with  the  other  findings  made  by  the  trial  court,  estab- 
lish a  legal  fraud  on  the  part  of  the  defendant,  and  fully  justify 
the  judgment  rendered  setting  aside  the  conveyance  and  directing 
s,  repayment  of  the  purchase  price. 

The  judgment  should  be  affirmed,  with  costs. 


ao  Him,  367.) 
MYERS  et  aL  v.  BOLTON    et  aL 

(Supreme  Court,  General  Term,  First  Department   June  80, 1808.) 

Partition— Sale  by  Ezbcutobs— Payment  into  Court. 

After  commencement  of  an  action  for  partition  of  land  devised  to 
plaintiffs  and  defendants,  the  executors  sold  It,  and  thereafter  defendants 
united  In  a  conveyance  of  It  to  the  purchaser,  the  power  of  the  executor 
to  sell  being  questioned  by  plaintiffs.  Held,  that  a  motion  requiring  the 
executors  to  pay  the  proceeds  of  the  sale  Into  court  was  properly  denied, 
since.  If  the  sale  by  the  executors  was  valid,  the  surrogate's  court,  on 
settiement  of  the  executors'  accounts,  had  jurisdiction  to  decree  distribu- 
tion, and.  If  their  sale  was  Invalid,  plaintiffs  could  not  Insist  on  the  other 
devisees  paying  Into  court  the  amount  they  had  received  from  a  pm> 
chaser  for  their  Interest  in  the  land. 

Appeal  from  special  term,  New  York  county. 

Action  by  Sarah  Ij.  Myers  and  another  against  Thomas  Bolton 
and  others  for  partition  of  land.  From  an  order  denying  plain- 
tiffs' motion  for  payment  into  court  of  the  proceeds  of  a  s^e  of 
the  land,  plaintiffs  appeal    Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  POLLETT  and  PABKEB, 

JJ. 

James  R  Marvin,  for  appellants. 
Alex.  Thain,  for  respondents. 

PABKEB,  J.  The  plaintiffs  and  six  of  the  defendants  are  re- 
siduary legatees  and  devisees  under  the  will  of  Ann  Bolton,  de- 
ceased, l^e  action  in  which  the  order  appealed  from  was  made 
was  brought  to  partition  the  lands  so  devised.  Thereafter  the 
executors,  Thomas  and  Henry  B.  Bolton,  und^  a  general  power 
of  sale  given  by  the  will,  assumed  to  sell  and  convey  a  portion  of 
the  premises  for  the  sum  of  $30,000.  The  plaintiffs  challenging 
the  validity  of  the  power  of  siede,  all  of  tlie  devisees  iexcept  the 
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plaintiffs,  who  refused  to  do  so,  united  in  a  conveyance  to  the 
purchaser.  The  executors  offered  to  bring  the  proceeds  of  the 
sale  into  the  surroRate's  court,  where  their  accounting  was  i)end- 
ing,  but  objection  was  made  by  these  plaintiffs  that  there  was  no 
authority  vested  in  them  as  executors  to  make  the  sale,  and  hence 
the  proceeds  could  not  form  a  part  of  their  account  Subsequently 
the  executors  sold  the  residue  of  the  real  estate  which  passed  by 
the  residuary  devise,  from  which  was  realized  the  sum  of  f8,161.9T. 
The  latter  sum  was  applied  in  payment  of  the  debts  of  the  de- 
ceased. Since  then  proceedings  have  been  taken  for  a  final  judicial 
settlement  of  their  accounts  as  executors  before  the  surrogate  of 
Westchester  county;  an  account  has  been  filed,  reciting  the  re- 
ceipt of  the  proceeds  of  the  last  sale,  and  the  disposition  thereof; 
plaintiffs  have  appeared  therein,  and  requested  and  secured  ad- 
journments from  time  to  time,  but  at  the  date  of  making  this  mo- 
tion had  not  filed  any  objections  to  such  account  Upon  these  facts 
the  court  denied  the  plaintiffs'  motion  to  compel  the  executors  to 
pay  the  sum  of  f38,161.97  into  court. 

Aside  from  the  fkct  that  the  executors,  as  such,  are  not  parties 
to  the  action  in  which  this  motion  is  made,  the  decision  of  the 
court  was  right,  for  the  following  reasons: 

1.  If  the  fsele  of  the  lands  attempted  to  be  made  by  the  executors 
was  authorized  by  the  will,  then  the  surrogate's  court  in  whicb 
proceedings  are  pending  for  a  judicial  settlement  of  their  accounts 
has  jurisdiction  to  decree  distribution,  whether  the  proceeds  are 
to  be  regarded  as  realty  or  personalty.  Code  Civil  Proc.  §  2724, 
subd.  4.  Such  has  been  the  law  of  this  state  at  least  since  1837. 
Caiapter  460,  Laws  1837. 

2.  If  power  of  sale  was  not  conferred  on  the  executors  by  the 
will,  as  the  plaintiffs  have  hitherto  contended,  then  the  undivided 
part  of  the  real  estate  devised  to  each  of  them  by  the  residuary 
clause  is  now  vested  in  them,  and  may  be  partitioned  in  the  pend- 
ing action;  but  they  have  no  right  to  insist  that  the  other  devisees 
shall  pay  Into  court  the  consideration  which  they  may  have  re- 
ceived from  a  purchaser  for  their  several  undivided  interests. 

The  order  should  be  affirmed,  with  flO  costs  and  disbursements. 
All  concur. 


(70  Hun.  589.) 
PRELIGH  V.  DIRECTORS  OF  VILLAGE  OF  SAUGBRTIBS. 

(Supreme  Ck>urt,  General  Term,  Third  Department   July  8,  1893.) 

!•  Villages— LiABiLFiY  fob  Negligbncb— Notice  of  Injukt. 

Laws  1884,  c.  308,  provides  that  the  trustees  and  officers  of  a  village 
created  by  special  charter  shall  have  and  possess  the  same  "powers"  as  are 
prescribed  in  any  general  act  for  the  incorporation  of  viUages,  except 
as  Buch  special  charter  may  be  in  conflict  with  the  general  acts.  Edd, 
that  Laws  1889,  c.  440,  proYiding  that  no  action  shall  be  maintained 
against  a  village  on  accoimt  of  personal  injuries  or  injuries  to  property 
caused  by  its  negligence,  unless  notice  of  the  time  and  place  at  which 
such  injuries  were  received  shall  have  been  given  the  village  within  one 
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year  after  the  injury  occurred^-Hippliefl  to  a  Tillage  created  by  special 
charter,  though  the  latter  required  no  such  notice. 

9l  Samb— ••PowBBS.* 

The  word  "powers,"  In  Laws  1884,  c  808,  means  that  the  yOlage  offlcen 
shall  have  not  only  the  same  power  to  act,  but  the  same  capacity  to  be 
acted  on,  and  the  same  rights,  as  are  granted  to  those  of  villages  incoiv 
porated  under  the  general  laws. 

IL  Bakb— Notice  of  Injury— Sufficiency. 

A  notice  which  merely  states  that  plalntllf  has  a  claim  against  the  vil- 
lage for  the  loss  of  a  wagon  and  for  injuries  to  his  person  and  property 
by  reason  of  his  coming  in  contact  with  a  pole  which  stands  in  P.  street* 
is  Insufficient,  in  that  it  does  not  specify  the  time  nor  the  particular  place 
where  the  injury  occurred.  • 

4.  Bamb— Compliance  with  Statute. 

It  is  not  a  compliance  with  the  statute  requiring  such  notice,  where  ft 
is  served  on  defendant's  officers  the  same  day,  though  before,  the  action 
fbr  the  injury  is  commenced,  since  the  purpose  of  the  law  is  to  give  such 
officers  an  opportunity  to  investigate  the  facts  and  settle  the  claim,  if  Just, 
without  UtiipEitloiL 

Appeal  from  TJlster  county  court. 

Action  by  Abram  Freligh  against  the  directors  of  the  village  of 
Sangerties  to  recover  damages  for  personal  injuries  and  injury  to 
property,  caused  by  defendant's  negligence.  iSrom  a  judgment  en- 
tered on  the  verdict  of  a  jury  in  favor  of  plaintiff,  defendant  appeals. 
Beversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK. 
JJ. 

Charles  Davis,  (Peter  Cantine,  of  counsel,)  for  appellant. 
Carroll  Whitaker,  for  respondent 

HEBBICE,  J.  The  defendant  in  the  above-entitled  action  ap- 
peals from  a  judgment  rendered  against  it  in  the  Ulster  county 
court  upon  a  verdict  of  a  jury  for  the  sum  of  $311.26  damages  and 
costs.  The  action  was  brought  to  recover  damages  for  the  alleged 
negligence  of  the  defendant  in  placing,  causing,  or  i>ennitting  to 
be  placed  a  large  pole  in  one  of  the  defendant's  streets,  outside  of 
the  curb  line,  against  which  pole  the  plaintiff's  cart,  carriage,  or 
wagon  collided,  and  his  horse,  harness,  and  cart  were  thereby  in- 
jured. The  accident  happened  May  10,  189L  On  May  14th  the 
plaintiff,  through  his  attorney,  mailed  a  notice  directed  "to  the 
Board  of  Directors  of  the  Village  of  Saugerties,  N.  Y.''  The  notice 
was  that  the  plaintiff  had  placed  in  the  hands  of  the  writer  a  claim 
against  the  village  for  the  loss  of  a  wagon,  and  for  injuries  to  his 
person  and  property,  by  reason  of  coming  in  contact  with  a  pole 
which  stands  in  Post  street  Such  notice  or  letter  contained  no 
statement  of  the  time  when  the  accident  happened,  nor  the  parr 
ticular  i)ortion  of  Post  street  where  it  happened.  It  appears  that 
the  board  of  directors  of  Saugerties  has  regular  meetings  once  a 
month*  That  it  had  its  regular  monthly  meeting  on  the  4th  day 
of  May.  The  next  meeting  thereafter  was  a  special  meeting,  held 
May  21st  At  that  meeting  this  notice  or  letter  was  presented, 
and  on  the  same  day  a  summons  dated  May  20,  1891,  was  served 
upon  the  defendant's  president     Objection  was  made  in  behalf  of 
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the  defendant  to  the  plaintiiFs  notice  or  letter  being  received  in 
evidence,  upon  the  grounds  that  it  had  not  been  pleaded  in  the  com- 
plaint, that  the  time  of  the  accident  was  not  stated,  and  that  it 
was  not  such  a  demand  as  the  law  required.  The  objection  was 
overruled,  and  it  was  received  in  evidence.  The  court  held  that  aa 
a  notice  it  was  insufficient  It  held  that  the  act  of  1884,  hereafter 
referred  to,  did  not  apply  to  the  defendant;  that  defendant  was 
incorporated  under  a  special  act  or  charter,  which  did  not  require 
any  notice  or  claim  for  personal  injuries  to  be  given  to  it;  that, 
therefore,  no  notice  was  to  be  given  before  conunencing  an  action; 
but  allowed  the  plaintiff  to  amend  his  complaint  so  as  to  plead 
that  he  had  given  notice  under  the  law  of  1889,  so  that  plaintiff 
could  raise  the  question  as  to  whether  the  notice  was  sufficient. 
Ohapter  308,  Laws  1884,  reads  as  follows: 

'"The  trustees  and  officers  of  any  vDIage  of  this  state  created  by  special  char- 
ter shall  have  and  possess  the  same  powers  as  are  prescribed  In  any  general 
act  for  the  Incorporation  of  viUages  within  this  state,  except  as  such  special 
charter  may  be  in  conflict  with  any  provision  or  provisions  of  said  general 
acts." 

This  law  was  evidently  intended,  as  far  as  possible,  to  malie  the 
general  laws  of  the  state  in  relation  to  villages  applicable  to  all 
villages  of  the  state  except  where  there  is  something  in  the  special 
charter  granted  to  a  village  in  conflict  with  such  general  law.  It 
was  intended  to  have  one  harmonious  system  of  law  in  relation  to 
the  villages  of  the  state.  In  1889,  by  chapter  440,  the  general  law 
in  relation  to  villages  was  amended  as  follows: 

"No  action  shall  be  maintained  against  the  village  for  damages  for  per- 
sonal injuries,  or  for  injuries  to  property,  aUeged  to  have  been  sustained  by 
reason  of  the  negligence  of  the  vlUage,  or  of  any  office:-,  agent,  or  employe 
thereof,  unless  the  same  shaU  be  commenced  within  two  years  after  the  cause 
of  action  therefor  shaU  have  accrued,  nor  unless  the  claim  shaU  have  be^i  pre- 
sented, and  a  notice  of  the  time  and  place  at  wh|ch  such  injuries  were  re- 
ceived ShaU  have  been  filed  with  the  village  cleric,  or  duly  presented  to  Ui0 
board  of  trustees,  within  one  year  after  such  cause  of  action  sliall  have  ac- 
crued." 

That  became,  and  was  at  the  time  of  the  happening  of  the  acci- 
dent in  question,  a  part  of  the  general  village  law  of  the  state; 
When  we  come  to  apply  chapter  308  of  the  Laws  of  1884,  we  apply 
it  to  the  general  act  for  the  incorporation  of  villages  as  it  is  at 
the  time  of  the  happening  of  the  event  which  calls  for  a  construc- 
tion of  the  law.  The  law  in  relation  to  villages  at  the  time  of  the 
hapi)ening  of  this  accident  was  chapter  291  of  the  Laws  of  1870, 
«6  amended  by  chapter  440  of  the  Laws  of  1889,  (with  which  we  are 
to  couple  chapter  308  of  the  Laws  of  1884,  and  read  them  as  one 
law,  aU  of  them  having  relation  to  the  same  subject,  and  intended 
(for  the  same  purpose,)  and  in  all  its  provisions,  I  think,  applies  to 
the  defendant  But  it  is  said  that  chapter  308  is  a  grant  of  power 
to  trustees  and  officers  of  villages  incorporated  by  special  charter, 
and  that  the  provisions  of  chapter  440  of  the  Laws  of  1889  do  not 
come  within  tiie  meaning  of  the  word  ^^powers;"  that  they  do  not 
ioonter  any  authority  or  ability  upon  villages  or  village  officers,  but 
are  restrictions  or  limitations  upon  the  acts  of  third  persons  against 
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TiUages  and  village  officers.  The  contention  is  that  all  that  was 
meant  bj  the  nse  of  the  word  '^powers"  was  ability  to  act,  capacity 
to  do  something  positive.  I  think  that  is  too  narrow  a  meaning; 
that  the  legislature  intended  something  broader.  "The  word  ^power' 
is  sometimes  used  in  the  same  sense  as  ^ght'"  Bap.  &  ll  Law 
Diet  Sometimes  the  liability  to  be  sued  is  spoken  of  as  a  "cor- 
porate power,"  in  defining  the  powers  of  corporations.  4  Amer.  & 
Eng.  Enc.  Law,  pp.  188,  189.  'TChe  capacity  to  be  acted  upon  in 
some  particular  manner,"  is  also  one  of  the  definitions  of  "power." 
Worcest.  Diet  It  seems  to  me,  therefore,  that  in  chapter  308  of 
the  Laws  of  1884,  when  the  legislature  said  that  the  officers  of  any 
village  incorporated  by  a  special  charter  shall  have  and  possess 
the  same  powers  as  are  prescribed  in  any  general  act  for  the  Incor- 
poration of  villages,  it  meant  that  such  officers  should  thereby  not 
only  have  the  same  ability  to  act,  but  the  same  ci^pacity  to  be  acted 
upon,  and  the  same  rights,  as  are  granted  to  villages  or  the  officers 
of  villages  incorporated  under  the  general  laws  of  the  state;  and, 
as  under  the  general  laws  of  the  state  an  action  for  an  injury  could 
not  be  brou^t  against  a  village  until  a  notice  had  been  served,  that 
the  plaintiff  in  this  action  could  not  commence  his  case  without 
serving  the  statutory  notice.  The  presentation  of  such  notice  is 
a  condition  precedent  to  the  bringing  of  an  action.  Beining  v.  City 
of  Buffalo,  102  N.  T.  308,  6  N.  E.  Eep.  792;  Curry  v.  City  of  Buffalo, 
135  N.  T.  see,  32  N.  E.  Bep.  80. 

In  this  case  the  notice  is  defective,  in  that  it  did  not  specify  the 
time  of  the  accident;  and  I  also  think  it  was  defective  in  that  it 
was  not  more  particular  in  specifying  the  place  where  the  accident 
happened.  The  notice  was  directed  to  the  board  of  directors.  Of 
course,  it  could  not  reach  them  until  they  met.  They  met  on  the 
evening  of  the  2l8t  of  May,  and  that  same  day  the  suit  was  com- 
menced. Even  if  the  notice  had  been  regular  in  form,  I  do  not 
think  that  that  would  have  been  a  compliance  with  the  statute. 
Its  purpose  is  to  give  the  village  authorities  an  opportunity  to  in- 
vestigate the  claim,  and  a  chance  to  pay  it  if  just,  and  so  avoid  the 
expense  of  litigation.  To  receive  the  benefit  intended  by  the  stat- 
ute, they  must  have  a  reasonable  opportunity  to  examine  the  claim 
after  it  has  been  presented.  Commencing  an  action  the  same  day, 
although  after,  the  notice  has  been  presented,  is  not  a  compliance 
with  the  spirit  and  intention  of  the  law.  Itie  plaintiff  having  failed 
to  comply  with  the  law  requiring  him  to  give  notice  of  his  claim, 
ke  is  not  entitled  to  maintain  his  action,  and  judgment  should  be 
reversed,  with  costs.     All  concur. 


Digitized  by 


Google 


186  KEW  YORK   SUPPLEMENT,  vol,  24.  [Sup.  Ct. 

(70  Hun,  6d3.) 
SHBRMAN  ▼.  JENKINS. 

(Supreme  Court,  General  Term,  Third  Department    July  8,  1S93.) 

1.  Assignment  for  Benefit  of  Creditors— Bt  Partner. 

An  assignment  for  the  benefit  of  creditors,  executed  by  a  member  of  a 
firm,  and  setting  forth  In  the  acknowledgment  that  he  was  authorized 
by  his  partner  to  sign,  will  be  held  to  have  been  authorized,  in  the  absence 
of  evidence  to  the  contrary. 

2.  Same— Property  Included. 

As  against  an  assignment  of  partnership  property  for  the  benefit  of 
creditors,  property  in  the  possession  of,  and  used  by,  the  firm,  cannot  be 
claimed  to  have  been  the  individual  property  of  a  member  of  a  firm,  by 
one  to  whom  such  member  subsequently  assigned  it 

3.  REPL.EVIN — Wrongful  Detention. 

In  an  action  for  personal  property,  an  injunction  was  granted,  restrain* 
Ing  defendant  from  disposing  of  the  property.  Thereafter,  plaintiff  as- 
signed his  interest  in  the  property  to  one  who,  with  knowledge  of  the 
facts,  and  while  the  injimction  was  in  force,  demanded  the  property  of 
defendant  Heldf  that  his  refusal  to  give  up  the  property  did  not  consti- 
tute a  wrongful  detention,  authorizing  an  action  of  replevin,  even  If  h^ 
had  no  title  to  the  property. 
4  Reference— Decision  on  Demurrer. 

The  decision  of  a  special  term  of  the  supreme  court  on  a  demurrer, 
being  unreversed,  is  binding  on  a  referee  in  the  case. 

Api)eal  from  judgment  on  report  of  referee. 

Eeplevin  by  Darwin  W.  Sherman  against  Lyman  JenMns.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Eevertsed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICJK, 
JJ. 

Cameron  &  McArthur,  (T.  W.  McArthur,  of  counsel,)  for  ap- 
pellant 
A.  Armstrong,  Jr.,  for  respondent 

HEEBICK,  J.  The  assignment  to  the  defendant^  on  its  face^ 
was  a  yalid  assignment  The  burden,  therefore,  was  on  the  plain* 
tiff  to  prove  that  it  was  invalid  for  reasons  outside  of  the  ieoord» 
Hooper  v.  Baillie,  118  N.  Y.  413,  23  N.  E.  Eep.  569.  I  have  been 
unable  to  find  anything  in  the  evidence  in  the  case  proving,  or  tend- 
ing to  prove,  that  the  member  of  the  copartnership  who  signed  the 
instrument  of  assiioiment  was  not  authorized  to  do  so  by  his 
copartner,  as  set  forth  in  the  acknowledgment  The  defendant 
would  therefore  lawfully  become  possessed  of  aU  the  copartnership 
property.  The  plaintiff's  assignor  was  a  member  ol^  said  copart- 
nership. The  property  in  question  was  in  the  jwssession  of,  and 
used  by,  said  copartnership,  in  the  transaction  of  its  business* 
It  must  have  been  so  with  the  knowledge  and  consent  of  plain- 
tiff's assignor;  and,  as  against  the  creditors  of  the  copartnership, 
the  plaintiff  ought  not  to  be  permitted  to  assert  the  allied  in- 
dividual ownership  of  his  assignor  therein,  and  that  it  was  not 
copartnership  property.  The  defendant  represents  the  interests 
of  the  creditors  of  said  copartnership.  I  think  the  referee  erned 
in  the  view  taken  bv  him  of  the  assignment    He  seems,  by  hiB 
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qaaMcatioiui  of  the  defendant's  request  to  find  that  the  copartner- 
ship executed  an  assignment  for  the  benefit  of  creditors  to  the 
defendant,  to  have  hdd  that  it  was  necessary  for  the  defendant  to 
prove  that  plaintiffs  assip^nor  executed  such  assignment,  or  au- 
thorized or  consented  to  his  copartner  doing  it  for  him.  This, 
as  we  have  aheadj  seen,  was  not  incumbent  upon  the  defendant 
to  show.  The  assignment  being  valid  upon  its  face,  and  showing 
that  the  person  signing  it  was  authorized  to  sign  it,  if  in  fact 
there  were  no  such  consent  and  authority  given,  it  was  for  the 
plaintiff  to  prove  tiiat  fact,  which  he  has  failed  to  do. 

The  referee  also  erred  in  his  holding  in  regard  to  the  third  and 
fourth  counts  in  defendant's  answer.  They  had  been  demurred 
to  by  the  plaintiff,  and  the  demurrers  overruled,  and  the  plaintiff 
had  failed  to  avail  himself  of  the  permission  granted  to  him, 
of  replying  to  such  counts  in  the  answer.  The  judgment  upon 
the  demurrers  was  of  record,  and,  so  remaining  on  the  record,  was 
an  admission  of  the  facts  set  forth  in  such  counts.  Cutler  v. 
Wright,  22  N.  Y.  472.  The  third  count  of  said  answer  alleges 
that  the  plaintiff's  assignor  and  another  commenced  an  action 
against  this  defendant  and  another  after  said  assignment,  in  which 
they  alleged  that  plaintiff's  assignor  was  the  owner  of  the  same 
property  which  is  in  question  in  this  action,  and  demanded,  among 
other  things*  that  he  be  so  adjudged  the  owner  of  said  proi)erty, 
and  that  the  defendant  therein  be  directed  to  deliver  the  same 
to  plaintiff's  assignor,  and  that  such  action  was  still  pending 
against  this  defendant  at  the  time  of  the  commencement  of  this 
action,  and  so  commenced  before  the  plaintiff  claims  to  have  ac- 
quired his  title  to  the  property  in  question;  that  plaintiff  pro- 
cured his  alleged  title  to  said  property  during  the  pendency  of  such 
action,  and  with  full  knowledge  that  it  was  pending.  The  fourth 
count  in  said  answer  alleges  that  in  the  action  set  up  in  the  third 
count  an  injunction  was  granted,  enjoining  and  restraining  the 
defendant  from  disposing  of  or  interfering  with  said  property,  and 
that  the  demand  made  upon  defendant  by  the  plaintiff  for  the 
property  in  question  herein  was  made  while  said  injunction  or 
order  was  in  force,  and  with  the  knowledge  by  the  plaintiff  of 
the  pendency  of  said  action,  and  of  said  order.  These  things  so 
alleged  being  admitted  by  the  demurrer,  as  before  stated,  there 
was  no  wrongful  detention  of  the  property  by  the  defendant,  even 
admitting  that  he  had  no  lawful  title  to  it  under  the  assignment; 
and,  as  there  was .  no  unlawful  taking  of  the  property  by  the 
defendant  originally,  there  is  nothing,  it  seems  to  me,  upon  which 
an  action  of  replevin  can  be  sustained.  The  decision  of  the  special 
term  upon  the  demurrer,  being  unreversed,  was  binding  upon  the 
referee,  and  as  to  him  it  was  a  final  decision  in  the  case,  as  to 
the  question  decided  by  it;  and  the  referee  erred  in  considering  it 
an  open  question  to  be  passed  upon  by  him.  For  these  errors, 
Judgment  should  be  reversed,  the  referee  discharged,  and  a  new 
trial  granted:  costs  to  abide  the  event    All  concur. 
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(70  Him,  541.) 
VEEBER  V.  RELYBA. 

(Supreme  (Tourt,  General  Term,  Third  Department   July  8»  1893.) 

1.  Right  of  Way— By  Usek— Evidence. 

In  an  action  for  trespass  on  a  private  road»  defendant  claimed  a  right 
of  way  by  user,  and  gave  evidence  to  show  that  for  many  years  he  had 
been  accustomed  to  traverse  plaintiff *s  land  along  or  near  the  road.  HM, 
that  it  was  proper  for  plaintiff  to  testify  that  he  did  not  know  that  defend- 
ant in  crossing  did  so  under  a  claim  of  right 

2.  8ahe— Grant— Instructions. 

The  only  evidence  of  any  grant  between  plaintiff  and  defendant  was 
that  each  used  a  portion  of  the  other's  land,  and  the  evidence  was  con- 
flicting as  to  whether  the  same  line  of  travel  had  been  used  by  Hiem. 
Moreover,  it  appeared  that  defendant  forbade  plaintiff  to  use  his  land, 
and  that  thereafter  plaintiff  forbade  defendant  the  use  of  his  land. 
Beld,  that  it  was  error  to  charge  that,  there  being  no  direct  evidence  of  an 
agreement  under  which  the  user  commenced,  tiiiere  is  nothing  to  rebut  the 
presumption  of  a  mutual  grant,  as  such  charge  was  practically  a  de- 
cision that  there  was  a  mutual  grant,  when  it  was  a  question  for  the 
Jury. 

Appeal  from  circuit  court,  Albany  county. 

Action  of  trespass  by  Abraliam  Veeder  against  Abram  Belyea. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  with 
f  172.44  costs,  entered  on  a  verdict  in  favor  of  defendant,  and  from 
an  order  denying  a  motion  to  set  aside  the  verdict,  and  for  a  new 
trial,  made  on  the  minutes,  plaintiff  appeals.     Eeversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBXCK, 
JJ. 

Bobert  J.  Landon,  for  appellant, 
J.  H.  Glut^  for  respondent 

HEKBICE;  J.  This  ia  an  appeal  by  the  plaintiff  from  a  judg- 
ment entered  upon  the  verdict  of  the  jury  in  favor  of  the  defendant 
The  action  was  brought  by  the  plaintiff  against  the  defendant  for 
an  alleged  tresi)ass  committed  by  the  defendant  upon  plaintiff's 
land  and  private  road,  breaking  the  lock,  and  entering  through 
the  gate  of  the  plaintiff,  and  in  and  upon  the  land  and  private  road 
of  l£e  plaintiff,  and  damaging  it  Upon  the  trial  ^e  plaintiff 
limited  his  claim  for  damages  to  the  trespass  committed  upon  the 
road  and  no  other  place.  The  defendant,  in  his  answer,  denied 
the  trespass,  and  alleged  that  the  private  road  mentioned  by  the 
plaintiff  in  his  complaint  was  a  private  road  belonging  to  and  in 
possession  of  the  defendant  as  a  right  of  way  from  a  public  high- 
way, and  alleged  that  he  had  been  in  possession  and  occupation  of 
the  same  for  over  30  years,  and  that  his  grantor  had  had  uninter- 
rupted possession,  occupation,  and  use  thereof  for  some  years 
before  the  plaintiff  purchased  the  property  from  his,  the  defendant's, 
grantor.  Upon  the  trial  the  plaintiff  proved  title  in  himself  to  the 
premises  in  question,  and  the  defendant  attempted  to  prove  the  use 
and  occupation  by  himself  and  his  grantor  of  said  private  road, 
and  attempted  to  establish  a  right  of  way  in  himself  by  user.    After 
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the  dose  of  the  defendairt's  case,  evidence  having  been  given  in  his 
behalf  tending  to  show  that  he  had  for  a  long  Beries  of  years  been 
accustomed  to  traverse  the  land  of  the  plaintiff  over  the  private 
road  in  question,  or  in  the  immediate  vicinity  thereof,  the  plaintiff, 
in  rebuttal,  was  recalled  as  a  witness  in  his  own  behalf,  and  was 
asked  the  following  questions:  ^'Question.  Since  Abram  Belyea 
moved  onto  his  farm  in  1868,  have  you,  up  to  the  time  of  the  com- 
mencement of  the  present  trouble,  known  that  he  claimed  a  right 
of  way  over  your  land?  Q,  From  1858  down  to  the  commencement 
of  this  trouble,  did  you  know  that  Abram  Belyea,  when  he  crossed 
your  land,  crossed  under  a  claim  of  right  to  cross?  Q.  From  the 
use  made  of  your  lands  by  Abram  Belyea  in  passing  from  the  rear 
farm  to  the  highway,  and  from  your  use  of  his  lands  in  order  to 
get  to  your  back  lot,  how  did  you  understand  the  way  to  be  used? 
Q.  Did  you  believe  and  understand  that  Abram  Belyea's  use  of 
your  road  during  the  time  you  used  his  lands  was  a  matter  of 
mutual  convenience?"  Objections  were  made  to  each  of  them  on 
the  i>art  of  the  defendant,  and  the  objections  sustained,  and  the 
evidence  ruled  out  The  evidence  introduced  by  the  defendant 
had  been  to  prove  a  right  of  way  in  himself  over  the  land  of  the 
plaintiff  by  prescription  and  adverse  use.  There  is  no  claim  nor 
pretense  of  any  grant  To  make  title  by  prescription  or  adverse 
nser,  the  use  and  x)ossession  must  be  under  a  claim  of  title.  Trus- 
tees of  East  Hampton  v.  Kirk,  68  N.  Y.  459-465.  This  claim  of 
right  or  title  must  be  with  the  knowledge  of  the  i>erson  against 
whom  it  is  made.  It  must  not  be  a  use  or  occupation,  clandestine 
or  by  stealth,  and  unknown  to  the  servient  owner.  Ward  v.  War- 
ren, 82  N.  Y.  266.  It  may  be  established  by  showing  actual  knowl- 
edge on  the  part  of  the  person  against  whom  the  adverse  user 
is  claimed  that  the  person  using  the  land  claims  he  has  a  right  or 
title  to  use  it,  or  by  a  visible,  open,  and  notorious  use,  so  visible 
and  notorious  that  knowledge  of  such  use  or  claim  by  the  servient 
owner  will  be  presumed.  Treadwell  v.  Inslee,  120  N.  Y.  458-465, 
24  N.  E.  Bep.  661.  Thus  it  will  be  seen  that  there  are  two  ways  of 
establishing  a  right  of  way  or  use  by  prescription  or  user, — one, 
by  use,  combined  with  actual  knowledge  on  the  part  of  the  owner 
whose  land  is  being  used  that  the  one  using  his  land  claims  a  right 
to  so  use  it;  and  the  other,  by  use  so  open  and  notorious  that  knowl- 
edge of  a  claim  of  right  will  be  presumed.  It  follows,  it  seems 
to  me,  that  evidence  in  negation  of  either  one  or  both  of  these  ways 
of  acquiring  the  right  by  use  is  perfecfly  competent  and  material 
Evidence  disproving  actual  knowledge  of  any  claim  or  right  com- 
pels the  party  to  rely  upon  the  other  way  to  establish  his  claim; 
that  is^  that  the  user  was  so  visible,  open,  and  notorious  that  the 
law  would  presume  knowledge.  Where  a  party  has  actual  knowl- 
edge of  the  clahn,  much  less  evidence  should  be  necessary  to  estab- 
lish a  right  by  user  than  when  it  appears  that,  as  a  matter  of  f  act^ 
he  did  not  have  actual  knowledge  of  the  claim  which  the  person 
made  who  was  using  his  land.  For  that  reason  I  think  the  learned 
trial  justice  erred  in  sustaining  the  objections  to  the  questions 
herein  set  forth. 
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It  appears  in  the  case  that  the  'private  road,''  so  called,  reached 
to  the  defendant's  premises,  and  that  the  plaintiff  was  accustomed 
to  cross  the  defendant's  premises  for  a  short  distance  to  reach  a 
back  lot  belonging  to  him,  so  that  thej  mutually  used  each  other's 
land.  Some  time  in  the  year  1877  the  defendant,  through  his 
attorney,  forbade  the  plaintiff  the  use  of  his  land,  and  thereafter 
plaintiff  notified  the  defendant  that  he  must  not  use  his  land.  The 
only  evidence  of  any  grant,  mutual  or  otherwise,  is  the  fact  that 
each  used  a  portion  of  the  other's  land.  Just  where  it  was  used, 
or  whether  the  same  line  of  travel  had  always  been  used  by  them, 
seems  to  be  in  some  doubt;  there  is  a  conflict  in  the  evidence  in 
relation  thereto.  In  submitting  the  case  to  the  jury  the  court 
charged,  among  other  things,  the  following:  'There  being  no  di- 
rect evidence  of  an  agreement  imder  which  the  user  commenced, 
there  is  nothing  to  rebut  the  presumption  of  a  mutual  grant"  This, 
in  substance,  is  a  direction  to  the  jury  that  the  evidence  raised 
the  presumption  that  there  was  a  mutual  graut,  and  that  there 
was  no  evidence  in  the  case  to  the  contrary;  and  substantially  took 
from  the  jury  all  consideration  of  the  evidence,  and  did  not  leave 
them  at  liberty  to  determine  from  the  evidence  whether  there  was 
or  was  not  a  mutual  grant,  but  was  practically  a  decision  by  the 
court  that,  as  a  matter  of  law,  upon  the  evidence  presented,  ^'there 
was  a  mutual  grant  of  a  right  of  way."  This,  I  think,  was  error. 
Whether  there  was  or  was  not  such  a  grant  was  a  question  of  fact 
to  be  determined  from  all  the  evidence  in  the  case.  The  notice 
given  by  each  of  the  parties  to  the  other  was  evidence  to  be  taken 
into  consideration  by  the  jury  as  to  how  the  parties  themselves 
understood  the  matter.  For  the  errors  indicated,  the  judgment 
should  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event 
All  concur. 

(70  Hun,  654.) 
PEOPLE  et  aL  v.  RELIANCE  MARINE  INS.  CX>.>  limited. 

(Supreme  Court,  General  Term,  Third  Department   July  8»  1888.) 

1.  Marine  Insubancb  Companibs— Taxation  of  Prbmiums— Exemptions. 

Under  Laws  18S5,  c.  276,  authorizing  reduction  In  taxes  on  the  amount 
of  premiums  received  by  a  company  reinsuring  In  companies  authorized 
to  Issue  policies  In  the  state,  a  foreign  marine  insurance  company  is  not 
entitled  to  the  reduction,  the  act  being  an  amendment  of  Laws  1879,  c. 
489,  which  refers  exclusively  to  fire  insurance  companies. 

9.  Samb. 

Laws  1892,  c  690,  the  provisions  of  which  are  made  applicable  to  all 
corporations  authorized  to  make  Insurance,  and  which  re-enacts  the  pro- 
visions of  Laws  1885,  c  276,  authorizes  the  reduction  in  taxes  for  rein- 
surance in  the  case  of  foreign  marine  insurance  companies. 

8.  Statutes — Retroactive  Eppbct. 

As  it  Is  provided  that  Laws  1892,  c.  690,  shall  take  effect  October  1,  1892, 
it  wiU,  in  the  absence  of  any  provision  showing  an  intent  that  it  shall  be 
retroactive,  relate  only  to  reinsurance  after  that  date. 

Case  submitted  on  agreed  statement. 

Submission  of  controversy  by  the  people  of  the  state  of  New  York 
and  the  superintendent  of  insurance  as  plaintiffs,  ajad  the  Beliance 


Digitized  by 


Google 


Sup.  Ct.]  PEOPLE   V.  BBLIANCE   HABINB  INS  00.  191 

Marine  Insctraiice  Gompanj,  Limited,  as  defendant,  on  agreed  state*' 
ment  of  facts. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIGE; 
JJ. 

Simon  W.  Bosendaile,  Atty.  Gen.,  (John  W.  Hogan,  Dep.  Atty.  Gen, 
of  counsel,)  for  plaintiffs. 

MacFarland  &  Parkin,  (W,  W.  MacFarland,  of  counsel,)  for  de- 
fendant 

HEREICK,  J,  This  is  a  submission  of  a  controversy  pursuant 
to  section  1279  of  the  Code  of  Civil  Procedure.  The  defendant  is 
a  marine  insurance  company  incorporated  under  the  laws  of  Great 
Britain  and  Ireland  for  the  purpose  of  carrying  on  the  business  of 
marine  insurance.  It  has  a  branch  office  in  the  city  of  New  York, 
where  it  carries  on  such  business  under  and  pursuant  to  the  laws 
of  the  state  of  New  York.  For  the  year  ending  December  31,  1892, 
the  premiums  received  by  it,  or  agreed  to  be  paid  to  it,  upon  in- 
surance effected  or  procured  in  this  state  against  marine  losses  and 
risks,  was  the  sum  of  {193,570.17.  During  the  same  year  the  de- 
fendant reinsured  part  of  the  risks  taken  for  said  premiums  in  do- 
mestic and  foreign  insurance  corporations  authorized  to  issue 
policies  iQ  this  state.  The  total  amount  of  the  premiums  paid  by 
it  for  such  reinsurance  was  the  sum  of  {48,482.88.  The  amount 
paid  for  such  reinsurance  before  the  1st  day  of  October,  1892,  was 
{43,207.40;  the  amount  paid  after  the  1st  day  of  October,  1892,  was 
{5,275.48.  The  net  amount  of  premiums  received  by  the  defendant, 
after  deducting  the  amount  paid  for  such  reinsurance,  was  the  sum 
of  {145,087.29.  The  defendant  has  paid  to  the  superintendent  of 
insurance  the  tax  of  2  per  cent  on  such  net  amount,  after  deducting 
therefrom  all  other  taxes  paid  the  state,  but  refuses  to  pay  a  tax 
of  2  per  cent  on  the  sum  of  {48,482.88,  the  amount  paid  by  it  for 
reinsurance.  The  plaintiffs  claim  that  the  defendant  is  liable  to 
pay  the  tax  on  the  premiums  received  by  it  without  any  deductions 
for  premitmis  paid  for  reinsurance.  It  is  conceded  that  the  de- 
fendant is  liable  to  pay  the  tax  of  2  per  cent  upon  all  the  premiums 
received  by  it  upon  insurance^  procured  in  this  state,  unless  there 
is  some  exception,  reservation,  or  exemption  in  some  of  the  statutes 
relative  thereto.  Any  rebate,  deduction,  or  exemption  from  taxation 
will  not  be  presumed,  but  must  be  found  plainly  expressed  in  the  stat- 
ute. People  V.  Commissioners  of  Taxes,  95  N.  Y.  554.  The  defend- 
ant, in  its  claim  for  exemption,  relies  upon  chapter  276  of  the  Laws 
of  1885,  and  section  22,  c.  690,  of  the  Laws  of  1892.  Chapter  276 
of  the  Laws  of  1885  provides  that: 

'*No  credit  of  any  kind  stiall  be  aUowed  or  given,  either  as  a  reduction  of 
taxes  or  liabilities,  to  any  company  transacting  business  In  tbis  state  for 
reinsurance  made  in  companies  not  authorized  to  issue  policies  herein;  and 
it  shaU  be  the  duty  of  the  superintendent  of  the  insurance  department  to 
require  schedules  of  reinsurance  to  be  tiled  by  each  company  at  the  time  of 
making  its  annual  statement  to  said  department" 

The  plain  inference  from  this  is  that,  where  reinsurance  is  made 
in  corporations  authorized  to  issue  policies  in  this  state,  credit  shall 
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be  giren  and  allowed  ^ther  as  a  rednction  of  taxes  or  liabilities; 
and  that,  I  understand,  has  been  the  construction  placed  upon  it  by 
the  insurance  department  of  the  state. 

But  the  question  arises  as  to  whether  corporations,  such  as  the 
defendant  in  this  case,  come  within  the  proTisions  of  that  act. 
Chapter  276  of  the  Laws  of  1885  is  an  amendment  of  chapter  489  of 
the  Laws  of  1879,  and  must  be  construed  as  a  part  of  that  act.  The 
intention  of  the  legislature  **must  be  sought  by  joining  the  amend- 
m^it  with  the  act  to  which  it  is  an  addition,  and  considering  the 
whole  as  but  one  act."  In  re  Hudson  City  Sav.  Inst,  5  Hun,  612. 
Interpreting  the  act  of  1885  in  that  manner,  I  cannot  see  that 
it  applies  to  foreign  marine  insurance  companies.  The  title  of  the 
act  refers  to  fire  insurance  companies,  and  those  only,  and  the  dif- 
ferent sections  of  the  act  refer  to  fire  insurance  companies.  The 
section  preceding  the  one  amended  by  the  act  of  1885  refers  exclu- 
sively to  fire  insurance  companies;  and  it  is  evident,  in  considering 
the  act  as  a  whole,  that  it  was  intended  to  apply  to  fire  insurance 
companies  only.  The  defendant,  I  conclude,  therefore,  is  not  ex- 
empted by  the  act  of  1885  from  paying  taxes  upon  premiums  of 
reinsurance  made  by  it.  Chapter  690  of  the  Laws  of  1892  it  is 
provided  shall  take  effect  October  1,  1892.  See  section  293.  By 
section  1,  the  provisions  of  that  law  are  applicable  to  all  corpora- 
tions authorized  by  law  to  make  insurance.  The  law  therefore 
applies  to  the  defendant  Section  22  of  the  act  of  1892  contains 
in  substance  a  re-enactment  of  the  provisions  of  chapter  276  of  the 
Laws  of  1885,  and  by  virtue  thereof  I  think  the  defendant  is  entitled 
to  exemption  from  taxation  xipou  the  amount  paid  by  it  for  pre- 
miums for  reinsurance  paid  after  the  1st  day  of  October,  1892;  but 
the  act  cannot  be  held  to  relate  to  premiums  paid  for  reinsurance 
prior  to  October  1, 1892.  There  is  nothing  in  the  act  to  show  that  the 
legislature  intended  that  it  should  be  retroactive,  and,  in  the  ab- 
sence of  any  such  expressed  intent,  it  must  be  construed  as  refer- 
ring to  the  future  only.  In  re  Delaware  &  H.  Canal  Co.,  129  N.  Y. 
105,  29  N.  E.  Eep.  237.  I  am  of  the  opinion,  therefore,  that  the  de- 
fendant, for  the  purposes  of  taxation,  is  entitled  to  have  deducted 
from  the  gross  amount  of  the  premiums  received  by  It  during  the 
year  1892  the  amount  of  premiums  paid  by  it  for  reinsurance 
after  October  1,  1892,  and  tiiat  the  plaintiffs  are  entitled  to  have 
judgment  against  the  defendant  for  the  sum  of  1864.14,  being  2 
per  cent  upon  the  sum  of  {43,207.40,  the  amount  of  premiums  paid 
by  it  for  reinsurance  prior  to  October  1, 1892. 

Let  judgment  be  entered  accordingly.     All  concur. 
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(70  Hun.  657.) 
TOWNSBND  V.  BELL  et  aL 

(Supreme  Court,  General  Term,  Third  Department   Jul7  8,  1808.)^ 

Water  CouBaBS— Pollution— Rbabonablsnbss  of  Usb. 

In  an  action  against  a  factory  owner  for  polluting  a  stream  it  is  a 
material  question  whether  defendant's  use  of  such  stream  was  reasonable. 

Appeal  from  special  teim,  Ulster  county. 

Action  by  WUliom  H.  Townsend  against  Winslow  M.  Bell  and 
Arthnr  E.  Bell.  Jadfifment,  from  which  defendants  appeal.  Re- 
versed. 

For  former  report,  see  17  N.  Y.  6npp.  210. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBEICE; 
JJ. 

Llnson  ft  Van  Baren,  (John  J.  Linson,  of  counsel,)  for  appellants. 
J.  Kewton  Fiero,  (George  O.  Beynolds,  of  counsel,)  for  respondent 

HEBRICK,  J.  This  is  an  action  brought  by  the  plaintiff  against 
the  defendants  for  damages  claimed  to  have  been  suffered  by  the 
plaintiff  by  reason  of  the  defendants'  polluting  and  discoloring  a 
stream  of  water  which  flowed  by  and  in  front  of  plaintiff's  prem- 
ises. The  defendants  are  the  owners  and  operators  of  a  plush 
factory  situated  upon  a  stream,  and  at  a  short  distance  above  the 
premises  of  the  plaintiff.  Upon  defendants'  premises  is  a  pond 
constructed  more  than  20  years  ago  by  a  former  proprietor  of  said 
fyremises.  The  defendants  used  the  water  of  this  pond  in  operating 
their  factory,  drawing  the  water  from  it,  and  then  discharging 
into  the  stream  the  refuse  from  the  factory,  polluting  the  waters 
by  the  materials  used  in  dyeing  and  rinsing  the  goods  colored  at 
ihe  factory.  From  the  view  that  I  have  taken,  it  is  unnecessary 
to  set  forth  all  the  facts  of  the  case  found  by  the  trial  court  The 
case  was  tried  before  the  court  without  a  jury. 

Among  other  things  found  by  the  court  was  that  the  use  which 
defendants  made  of  the  stream  is  necessary  in  carrying  on  their 
business.  The  defendants  requested  the  court  to  find,  as  a  matter 
of  fact,  that  **the  use  by  defendants  of  the  waters  is  a  reasonable 
one."  In  response  the  court  said:  'T:  refuse  to  pass  on  the  ques- 
tion sought  to  be  presented  by  this  finding  on  the  ground  that, 
under  the  decision  of  the  general  term  in  this  case,  whether  the 
use  was  a  reasonable  one  or  not  is  not  material."  This,  I  think, 
was  error.  It  is  elementary  law  that  a  riparian  proprietor  is  entitled 
to  a  reasonable  use  of  the  stream  of  water  running  through  his 
property,  as  a  part  of  his  proprietary  rights  in  the  soil.  Gould, 
Waters,  220;  Anjr.  Water  Courses,  p.  240;  Bullard  v.  Manufactur- 
ing Co.,  77  N.  Y.  525;  Prentice  v.  Geiger,  74  N.  Y.  341.  Gould  v. 
Dock  Co.,  13  Gray,  442;  Merrifield  v.  Worcester,  110  Mass.  216. 
Hence  it  becomes  a  question,  in  every  case  where  a  particular 
use  of  water  is  sought  to  be  enjoined,  whether  such  use,  under  all 
circumstanoes,  taking  into  consideration  the  equal  rights  of  other 
riparian  proprietors,  is  a  reasonable  exercise  of  the  rights  of  a 
V.24N.Y.S.I10.3 — 13 
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riparian  owner  or  proprietor.  I  do  not  understand  that  when  the 
case  was  in  this  court  before  (62  Hun,  306,  17  N.  Y.  Supp.  210)  the 
court^  decided  that  the  question  as  to  whether  the  use  of  the  water 
was  a  reasonable  or  unreasonable  one  was  not  a  material  ques- 
tion in  the  case.  The  prevaiUng  opinion  would  seem  to  have  been 
more  to  the  effect  that  the  use  of  the  water  in  this  particular 
case,  as  shown  by  the  facts  then  before  the  court,  was  one  that  the 
defendants  had  no  ri^ht  to  exercise,  and  tliat  in  fact  it  was  an 
unreasonable  and  illegal  use,  and  one  which,  therefore,  irrespective 
of  any  special  injury  that  could  be  shown  to  have  resulted  there- 
from to  the  plaintiff,  the  defendants  were  not  entitled  to  enjoy. 
I  do  not  see — taking  into  consideration  the  various  uses  to  which 
water  and  streams  of  water  are  put  for  milling  and  manufacturing 
purposes,  by  means  of  which  streams  of  water  are  necessarily 
used,  and  have  been  found,  time  and  again,  by  the  courts,  to  have 
been  more  or  less  discolored,  polluted,  and  lessened  in  quantity — 
that  any  distinction,  in  principle,  can  be  drawn  between  that  use 
by  the  riparian  proprietor  which  obstructs  the  flow  of  water,  and 
subtracts  from  its  quantity,  and  that  which  discolors,  deteriorates, 
or  pollutes  it  Eunning  streams  cannot  be  used  for  commercial  or 
manufacturing  purposes,  and  the  waters  thereof  retain  their  pris- 
tine clearness  and  purity.  The  test  of  what  is  a  reasonable  use,  I 
think,  applies  to  all  uses  by  the  riparian  proprietor  of  the  waters 
which  flow  through  his  premises.  The  question  whether  a  particu- 
lar use  of  water  by  one  riparian  owner  is  consistent  with  the  rights 
of  other  owners  is  generally  a  question  of  fact  to  be  determined  by 
a  jury.  "And  the  test,  in  the  absence  of  a  right  by  prescription  or 
grant,  is  whether  the  particular  use,  under  the  circumstances,  hav- 
ing regard  to  the  maxims  cohering  the  right  of  property,  is  a  reason- 
able one."  Prentice  v.  Geiger,  74  N.  Y.  341-345.  What  is  a  rea- 
sonable use  is  also  a  question  of  fact  to  be  determined  by  a  jury 
or  trial  court  Herman  v.  Roberts,  119  N.  Y.  37-45,  23  N.  E.  Rep. 
442;  Bullard  v.  Manufacturing  Co.,  77  N.  Y.  530.  The  question 
as  to  whether  the  use  was  a  reasonable  one,  then,  being  material, 
and  one  necessary  to  be  determined  in  rendering  a  final  decision 
in  the  case,  and  that  being,  as  we  have  seen,  a  question  of  fact 
for  a  jury,  or  for  the  court  acting  in  place  of  tiie  jury,  a  refusal  to 
make  any  finding  at  all  in  respect  thereto,  on  the  ground  that  it 
was  not  material,  was  error  of  law.  Baumann  v.  Pinckney,  118  X. 
Y.  615,  616,  23  N.  E.  Rep.  916;  James  v.  Cowing,  82  N.  Y.  449. 
For  that  error  the  judgment  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event    All  concur. 


(70  Hun,  111.) 
PEOPLE  V.  HAYES. 

(Supreme  Court,  General  Term,  Firet  Department    June  30,  1893.) 

l.  NoTB— Immoral  Consideration. 

A  note  fi^ven  to  a  woman  with  whom  the  maker  had  sustained  iUlclt  re- 
lations, and  by  whom  he  had  had  a  son,  not  given  for  the  purpose  of  continu- 
ing the  relations,  is  not  bad,  as  given  for  an  immoral  purpose. 
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a.  Perjubt— Evidbwcb—Wbight. 

Uu  a  trial  for  perjury  in  making  an  affidavit  of  defense,  the  uncor- 
roborated evidence  of  ibe  notary  as  to  the  maidng  of  the  afflidavit  is  suf- 
ficient to  establish  such  fact 

S.  Same— CORROBOBATioN. 

On  a  trial  for  perjury  in  denying  the  making  of  a  note,  evidence  by 
the  payee  that  the  word  '*date"  was  written  by  defendant  is  sufficiently 
corroborated  by  the  testimony  of  experts  that  it  was  written  by  the 
same  person  who  signed  it,  admittedly  the  defendant. 

4.  Crimikal  Law— Jurisdiction— Civil  Action  Pending. 

The  fact  that  a  civil  action  is  pending  on  a  note  does  not  deprive  the 
court  of  jurisdiction  to  try  the  maker  for  perjury  in  swearing  that  he  did 
not  make  it 

5.  Perjury— Sentence— Be  post  Facto. 

Laws  18$)2,  c.  662,  amending  Pen.  Ck>de,  S  106,  whereby  the  penalty 
for  perjury  under  the  former  act,  of  "Imprisonment  for  not  less  than  two 
years  nor  more  than  ten  years,"  is  changed  to  "a  term  not  exceeding  ten 
years,"  is  not  ex  post  facto  as  to  perjury  committed  prior  to  its  enactment, 
as  it  reduces  the  penalty  therefor. 

(L  Criminal  Law— Conduct  op  Trial. 

Where  a  notary,  a  witness  for  defendant,  admits  on  cross-examination 
that  he  had  made  a  false  certificate,  the  fact  that  at  the  close  of  his 
testimony  the  judge  orders  him  committed  for  the  offense  does  not  im- 
properly prejudice  defendant 

7.  Privileged  Communications— Letters  to  Wife. 

letters  written  by  a  wife  to  a  husband,  and  given  by  him  to  his  mis- 
tress, and  produced  by  her  on  his  trial  for  perjury,  are  not  privileged. 

Appeal  from  court  of  general  sessions,  New  York  county. 

William  R  Hayes  was  convicted  of  perjury,  and  appeals.  Af- 
firmed. 

Argued  before  YAN  BEUNT,  P.  J.,  and  POLLETT  and  BAR- 
RETT, J  J. 

Geo.  M.  Curtis,  for  appellant 

De  Lancey  Nicoll,  Dist  Atty.,  (Henry  B.  B.  Stapler,  Asst  Dist. 
Atty.,  of  counsel,)  for  the  People. 

BARRETT,  J.  The  indictment  charged  the  defendant  with  per- 
jury in  the  making  of  a  false  affidavit  used  upon  a  motion  to  open 
a  default  in  a  civil  action.  The  action  in  which  the  default  oc- 
curred was  in  the  supreme  court,  in  Monroe  county.  This  action 
was  founded  upon  a  promissory  note  for  |2,000  made  by  the  defend- 
ant, and  payable  to  the  order  of  the  plaintiff  therein,  Annie  M.  Keat- 
ing. In  the  affidavit  charged  to  be  false,  the  defendant  stated  that 
he  never  gave  Annie  M.  Keating  a  note,  or  ever  had  occasion  to  give 
her  one;  that  he  had  never  seen  the  note  for  $2,000,  upon  which 
her  action  was  based,  and  knew  nothing  whatever  about  it;  that 
at  the  time  when  the  note  was  dated,  to  wit,  October  27,  1887,  he 
was  in  Florida, — ^the  note  purporting  to  have  been  made  in  New 
York;  and  that  he  went  to  Florida  the  1st  of  September,  1887,  and 
did  not  return  until  the  Ist  of  May,  1888.  Upon  this  affidavit  a 
motion  wafi  made  to  open  the  default,  which  motion  was  granted, 
and  the  defendant  was  permitted  to  answer.  Evidence  was  given 
upon  the  trial  tending  to  show  that  the  affidavit,  in  the  particulars 
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specified  in  the  indictment,  was  false;  that  in  truth  the  defendant 
had  given  the  note  in  question  to  Annie  M.  Keating;  that  he  so 
gave  it  to  her  in  [New  York  upon  the  27th  of  October,  1887;  and 
that  he  was  in  New  York,  and  not  in  Florida,  upon  that  date.  The 
defendant  offered  evidence  tending  to  sustain  his  afQdavit,  but  this 
evidence  was  weak,  contradictory,  and  hopelessly  improbable.  Up- 
on full  consideration  of  all  the  evidence,  we  think  the  falsity  of  the 
affidavit  was  overwhelmingly  established,  and  the  verdict  of  the 
jury  thoroughly  justified. 

Numerous  questions  of  law  are  presented  by  the  apx>ellant,  but 
they  are,  for  the  most  part,  frivolous.  We  do  not  propose  to 
notice  in  detail  the  enormous  mass  of  pointless  exceptions  which 
were  taken  to  rulings  upon  evidence  during  this  lengthy  trial.  The 
exceptions  were,  in  the  main,  without  merit,  and  in  no  instance 
was  the  defendant  prejudiced  by  the  rulings  of  the  learned  court* 
There  are  some  questions,  however,  which  should  be  considered: 

1.  It  is  claimed  that  perjury  could  not  be  predicated  of  the  de- 
fendant's denial  that  he  ever  gave  Miss  Keating  the  note  in  ques- 
tion, for  the  reason  that  the  fact  was  immaterirf,  in  that  the  note 
was  void,  as  founded  upon  an  immoral  consideration.  We  need 
not  consider  the  question  of  materiality,  in  view  of  the  entire  ab- 
sence of  Evidence  to  sustain  the  premise.  There  was  not  a  particle 
of  evidence  that  the  note  was  given  to  secure  the  continuance  of 
Ulicit  intercourse.  Miss  Keating  testified  that  in  the  year  1884 
the  defendant  asked  her  to  marry  him,  and  gave  her  an  engage- 
ment ring.  She  had  no  knowledge  at  this  time  that  he  was  a 
married  man.  Thereafter,  and  while  she  was  still  in  ignorance 
of  his  marital  status,  illicit  relations  commenced  between  them, 
which  continued  for  some  years,  and  resulted  in  the  birth  of  a 
boy  child  on  the  11th  of  April,  1887.  Before  the  birth  of  this 
child,  Mr&  Hayes  learned  of  her  husband's  infidelity,  and  she  had  in 
fact  become  acquainted  with  the  whole  situation.  Being  herself 
childless,  she  desired  to  obtain  possession  of  the  boy.  She  says 
that  the  consideration  of  the  note  was  Miss  Keating's  promise  to  let 
her  have  the  child,  and  that  upon  the  latter's  refusal  the  note  was 
returned.  Miss  Keating,  on  the  other  hand,  says  that  the  consider- 
ation  was  the  settlement  of  a  suit  which  she  had  threatened  to  bring 
against  the  defendant.  Neither  of  these  witnesses  intimates  that 
there  was  an  immoral  consideration.  The  effect  of  Mrs.  Hayeif 
testimony  is,  in  substance,  that  the  note  was  not  really  delivered. 
That  of  Miss  Keating  suggests  a  release  of  her  right  of  action  for 
breach  of  promise.  The  appellant  contends  that  Miss  Keating's 
threat  to  consult  a  lawyer,  and  commence  a  suit  against  him,  was 
an  act  of  blackmail,  but  this  contention  ignores — ^Rrst,  the  original 
promise  of  marriage;  and,  second,  the  fact  that  she  was  the  mother 
of  his  child.  The  woman  was  not  an  adventuress,  seeking  by  false- 
hood and  baseless  threats  to  extort  money  from  an  innocent  man. 
It  was  proper,  under  the  circumstances,  that  he  should  provide  for 
her.  The  law  condemns  contracts  in  furtherance  of  immoralilj^ 
but  not  those  made  in  expiation  of  wrongdoing.     This  general  prin- 
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ciple  is  well  settled.  Thus  it  was  held  in  Bnnn  t.  Winthrop,  1 
Johns.  Gh.  329,  that  past  seduction  is  a  valid  consideration  for  a 
covenant  for  pecnniaiy  reparation,  and  sopport  of  the  offspring.  In 
Todd  T.  Weber,  95  K  Y.  190,  it  was  held  that  there  was  nothing 
illegal  in  an  undertaking  by  a  putative  father  to  pay  a  sum  of  money 
to  another  in  consideration  of  the  support  of  his  Ul^timate  child, 
though  that  other  was  the  mother  of  the  child.  The  same  rule  was 
laid  down  in  Jennings  y.  Brown,  9  Mees.  &  W.  496.  In  Jackson  v. 
Finney,  33  Oa.  513,  a  note  given  by  the  father  of  an  iUe^timate 
child^  for  its  support,  was  held  to  be  good,  as  being  a  meritorious 
consideration.  So,  also,  as  to  a  note  given  by  a  seducer  to  the 
parent  of  the  girl  seduced.  Gutter  v.  Gollins,  12  Gush.  233;  Barter 
V.  Johnson,  16  Ind.  271;  Merritt  v.  Flemming,  42  Ala.  234.  In  Eng- 
land, agreements  in  consideration  of  past  cohabitation  are  enforced, 
(Gray  v.  Mathias,  5  Ves.  286;  Gibson  v.  Dickie,  3  Maule  &  &  463,) 
though  the  cases  are  not  uniform  as  to  the  necessity  for  a  seal, 
(Beaumont  v.  Beeve,  8  Q.  B.  483;  Benyon  v.  Nettlefold,  3  Macn.  & 
G.  94, 100;  Knye  v.  Moore,  1  Sim.  &  S.  64;  Walker  v.  Perkins,  3  Bur- 
rows, 1568;  Smyth  v.  Griffin,  13  Sim.  245;  Simpson  v.  Howdon,  3 
Mylne  &  C.  97, 102;  Ayerst  v.  Jenkins,  L.  K  16  Eq.  275,  283;  Batly 
v.  Chester,  5  Beav.  103,  109.)  Even  where  the  illicit  connection  is 
resumed,  and  is  never  broken  off,  the  court  will  not  presume  from 
that  fact  alone  that  the  real  consideration  was  future  as  well  as 
past,  nor  therefore  treat  the  deed  as  invalid.  Gray  v.  Mathias, 
supra;  Hall  v.  Pahiier,  3  Hare,  532;  Vallance  v.  Blagden,  26  Ch. 
Div.  353.  The  ground  upon  which  the  declaration  was  held  to  be 
good  in  Gibson  v.  Dickie,  supra,  was  that  the  agreanent  ^^was  a 
voluntary  compensation,  by  way  of  maintenance,  made  to  the  plain- 
tiff, for  the  injury  done  her  by  their  past  illicit  connection,  and  that, 
so  far  from  it  being  an  inducement  for  her  to  continue  the  cohabita- 
tion, it  was  rather  an  inducement  to  separate."  The  ^int  that 
the  note,  if  given,  was  not  enforceable,  is  therefore  not  well  taken. 

2.  The  next  contention  is  that  the  testimony  of  the  notary, 
Townsend,  was  insufficient  to  Drove  that  the  defendant  actually 
swore  to  tiie  affidavit  before  him.  It  is  true  that  this  witness  made 
contradictory  statements  upon  the  subject,  but  these  contradic- 
tions were  satisfactorily  exfQained.  A  careful  perusal  ol  his  entire 
testimony  convinces  us  that  he  was  truthful,  and  that  the  defend- 
ant did  in  fact  personally  appear  before  him,  and  swear  to  the 
affidavit.  This,  at  all  events,  was  a  proper  question  for  the  jury, 
and  it  was  fiiirly  presented  to  them  by  the  learned  court.  Nor 
was  it  necessary  that  the  notary  should  be  corroborated.  The 
testimony  of  a  single  witness  is  sufficient  to  prove  that  the  de- 
fendant swore  as  alleged  in  the  indictment.  See  cases  cited  in 
13  Amer.  &  Eng.  Enc.  Law,  p.  354,  note  L  It  is  only  the  falsity 
of  the  statement  sworn  to  which  must  be  substantiated  by  the 
oath  of  two  witnesses,  or  of  one  witness  supported  by  corroborat- 
ing and  independent  circumstances  equivalent  in  weight  to  the 
testimony  of  a  single  witness.    Id.  p.  333. 

3.  There  was  ami^  corroboration  of  Miss  Keating,  within  the 
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rule  just  stated.  She  was  corfoborated,  not  only  by  the  docu- 
ments generally,  but  by  a  special  feature  of  the  note  itself.  The 
body  of  this  note  was  concededly  in  the  handwriting  of  Mrs.  Hayes, 
but  she  omitted  to  write  the  word  "date"  in  the  appropriate  place. 
Miss  Keatinff  testified  that  this  word  was  written  by  the  defend- 
ant himself  on  the  occasion  when  the  note  was  delivered  to  her. 
In  this  she  was  corroborated  by  the  testimony  of  two  experts  in 
handwriting,  who  testified  that  in  their  opinion,  based  upon  con- 
siderations which  were  detailed,  the  word  "date"  was  written 
by  the  same  oerson  who  wrote  the  signature  to  the  instrument; 
and  the  signature,  "W.  B.  Hayes,"  was  admittedly  in  the  hand- 
writing of  the  defendant.  Three  other  witnesses  also  corroborated 
Miss  Keatinsr  as  to  the  defendant's  presence  in  the  city  of  New 
York  at  or  about  the  time  when  she  says  he  gave  her  the  note. 
One,  a  physician  who  attended  him  for  an  injury  to  his  foot; 
another,  a  person  who  resided  in  the  same  house  with  him,  and 
who  identified  him  both  personally  and  with  regard  to  the  in* 
jured  foot;  the  third,  a  servant  in  the  defendant's  family.  This 
testimony  not  only  corroborated  Miss  Keating  upon  the  affirma- 
tive case,  but  negatived  the  weak  and  unsatisfactory  testimony 
with  which  the  defendant  attempted  to  establish  an  alibL 

4.  The  point  is  made  that  the  court  of  general  sessions  had  no 
jurisdiction  to  try  the  indictment,  for  the  reason  that  the  civil  ac- 
tion is  still  pending  and  undetermined.  There  is  nothing  in  this 
point.  The  court  certainly  had  jurisdiction  to  try  the  indictment, 
even  if  it  would  have  been  better  to  defer  such  trial  until  after 
the  conclusion  of  the  civil  action.  It  was  not  a  question  of  juris- 
diction, but  of  propriety.  Moreover,  this  question  was  not  properly 
raised  below.  The  defendant  did  not  ask  to  defer  the  trial.  He 
proceeded  without  objection,  and  without  even  informing  the  court 
of  the  continued  pendency  of  the  civil  action.  And,  further,  he 
neither  moved  to  dismiss  the  indictment  upon  this  ground,  nor  for 
an  acquittal  when  the  prosecution  rested,  nor  in  arrest  of  judg- 
ment, nor  for  a  new  trial.  The  only  reference  we  find  to  this  point 
in  the  record  is  its  occasional  presentation,  seemingly  in  a  most 
inconsequential  way,  as  an  objection  to  the  admission  of  com- 
petent evidence,  and  a  request,  at  the  conclusion  of  the  learned 
judge's  charge,  that  he  further  instruct  the  jury  that  they  must 
acquit  because,  under  the  law,  "the  court,  in  such  a  case,  has  no 
jurisdiction."  The  practice  in  England  is  to  postpone  the  trial  for 
perjury  until  the  cause  out  of  which  it  arises  is  determined.  Whart. 
Crim.  Law,  762;  Rex  v.  Simmons,  8  Oar.  &  P.  50.  In  Pennsyl- 
vania the  rule  seems  to  be  that  a  prosecution  for  perjury  alleged 
to  have  been  committed  in  an  affidavit  of  defense  will  not  be  enter- 
tained until  after  final  judgment  in  the  case  in  which  the  affidavit 
is  made.  Ck)m.  v.  Diokinson,  3  Pa,  Law  J.  R  163.  In  the  case 
cited,  however,  the  affidavit  of  defense  was  in  the  nature  of  a 
direct  answer  in  the  action.  It  was  not,  as  here,  an  affidavit  used 
collaterally  upon  a  motion  in  the  cause, — a  motion,  too,  which 
has  been  finally  disposed  of.    There,  too,  the  question  was  brought 
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directly  before  the  conrt  on  an  application,  upon  habeas  corpus,  to 
discharge  the  defendant  All  this  was  before  indictment,  and 
while  the  defendant  was  subject  only  to  an  alderman's  prelimi- 
nary warrant  And  although  the  defendant  was  released  from  the 
custody  of  hifl  baiL  and  discharged,  there  is  not  a  suggestion  that 
an  indictment,  if  the  prosecution  had  proceeded  thus  far,  would 
have  been  quashed.  On  the  contrary  the  court  referred  to  the 
English  rule  with  approval,  and  declared  that  the  practice  in 
Pennsylvania  was  not  to  suffer  an  indictment  for  perjury  to  be 
tried  until  the  proceeding  in  which  it  was  alleged  the  offense  had 
been  committed  had  been  determined.  We  tliink  the  English  rule 
is  a  reasonable  one,  and  that  the  question  of  postponement  should 
be  left  to  the  sound  discretion  of  the  court.  The  indictment  was 
here  good.  It  could  not  have  been  successfully  demurred  to.  And 
the  question  of  the  defendant's  guilt  or  innocence,  upon  the  trial, 
to  which  he  submitted  without  objection,  was  not  affected  by  the 
incident  of  the  pendency  of  the  civil  action.  That  is  a  complete 
answer  to  the  only  point  which,  on  this  head,  is  now  presented, 
or  which  was  presented  below.  If  the  defendant  desired  to  await 
the  termination  of  the  civil  action,  he  should  have  made  a  proper 
application  to  that  effect  before  entering  upon  the  trial  of  the 
indictment 

5.  The  -peTJurj  was  committed  prior  to  the  passage  of  chapter 
G62  of  tiie  Laws  of  1892,  amending  section  106  of  the  Penal  Code. 
This  amendment  changed  the  penalty  previously  prescribed  for 
this  offense  by  abolishing  the  minimum  limitation.  Prior  to  the 
amendment  the  penalty  read  as  follows:  **By  imprisonment  for 
not  less  than  two  nor  more  than  ten  years."  Now  it  reads:  "By 
imprisonment  for  a  term  not  exceeding  ten  years."  It  is  con- 
tended that  this  amendment,  as  applicable  to  perjury  committed 
prior  to  its  enactment,  was  ex  i)ost  facto.  An  "ex  post  facto"  law 
was  defined  by  Chief  Justice  Marshall  to  be  one  which  rendered  an 
act  punishable  in  a  manner  in  which  it  was  not  punishable  when  it 
was  committed.  Fletcher  v.  Peck,  6  Cranch,  87-133.  If,  however,  the 
punishment  be  increased,  though  the  manner  of  punishment  be  the 
same,  the  law  is  ex  post  facto.  Shepherd  v.  People,  25  N.  Y.  415. 
A  law  which  retains  the  manner  of  punishment,  but  simply  re- 
duces its  extent,  is  not  ex  post  facto  as  to  offenses  committed  be- 
fore its  passage.  Com.  v.  Wyman,  12  Cush.  237;  State  v.  Arlin, 
39  N.  H.  179,  180.  This  doctrine  has  been  repeatedly  asserted  in 
this  state.    In  Shepherd  v.  People,  supra,  Sutherland,  J.,  said  that: 

"A  law,  tbe  effect  of  which  is  simply  to  reduce  or  diminish  the  panishmenc 
wititi  which  an  act  was  puDishable  when  committed,  eamiot  be  an  ex  post 
facto  law,  becaiu9e  it  inflicts  no  new  or  additional  punishment." 

So  in  Hartung  v.  People,  22  N.  Y.  105,  Denio,  J.,  observed  that, 
in  his  opinion — 

"It  would  be  perfectly  competent  for  the  legislature,  by  a  general  law,  to  remit 
any  separable  portion  of  the  prescribed  penalty.  For  instance,  if  the  punisli- 
ment  were  fine  and  imprisonment,  a  la.w  which  should  dispense  with  either  the 
tine  or  the  imprisonment  might,  I  tliink,  be  lawfiilly  appUed  to  existing  of- 
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fcmseB;  and  so,  in  my  opinion,  the  term  of  impifaonment  mit^bt  be  reduced, 

or  tho  number  of  stripes  dlmJbaisbed,  in  cases  punlsbable  in  that  manner. 
Anything  which,  If  applied  to  an  individual  sentence,  would  fairly  fall  within 
tho  Idefi  of  a  remission  of  a  part  of  r  the  sentence,  would  not  be  liable  to  ob- 
jpsHon.*' 

And  again,  on  a  subsequent  appeal  in  the  same  case,  the  same 
learned  judge  stated  that  the  act  previously  under  consideration — 

"Was  considered  to  be  ex  post  facto  because  It  attempted  to  change  the 
punishment  which  the  law  attached  to  the  offense  of  the  prisoner  when  it  was 
c(iinmitted,  not  by  omitting  some  divisible  portion  of  it,  but  by  altering  its 
kind  nnd  character." 

This  doctrine  applies  with  equal  force  to  an  act  which  simply 
vests  in  the  courts  authority  to  impose  a  less  penalty  than  even 
the  existing  minimunL  What  was  said  In  Dolan  v.  Thomas,  12 
Allen,  421,  is  entirely  applicable  to  the  act  under  consideration: 

**The  effect  df  the  statute  was  merely  to  vest  in  the  courts  a  discretion, 
by  the  exercise  of  whldi  they  were  authoriased  to  mitigate  the  sentence  to 
which  an  offender  was  liable  by  dispensing  with  a  portion  of  the  prescribed 
punishment  The  extent  of  the  rep^  of  previaus  statutes  is  then  only  this: 
That  In  a  certain  doss  of  cases.  Instead  of  a  ^ed  .and  Inflozlble  rule  of  pun- 
ishment, which  could  not  be  modified  or  varied,  the  court  has  authority  to 
substitute  a  milder  sentence.  Clearly,  such  a  statute  is  not  a  Tlolatlon  of  any 
right  or  privilege  of  any  accused  party,  nor  does  It  render  the  class  of  of- 
fenses to  which  it  relates,  and  which  were  committed  prior  to  its  enactmentr 
dljipunlsliable.  .It  does  not  Inflict  any  greater  punishment  than  was  before 
prescribed.  It  is  not,  therefore,  ex  post  facto.  It  only  authorizes  a  mitigation 
of  a  penalty.  It  is  therefore  an  act  of  clemency,  whl(?h  violates  no  right, 
init  grants  a  privilege  to  a  convicted  party." 

6.  A  witness  for  the  defense,  Noah,  admitted  upon  cross-examina- 
tion that  he  made  a  false  certiflcate  as  a  notary  public,  to  the 
effect  that  Mrs.  Hayes  had  appeared  before  him,  and  acknowledged 
the  execution  of  an  instrument  purporting  to  have  been  executed 
by  her.  As  matter  of  fact,  Mrs.  Hayes  had  not  appeared  before 
him,  nor  acknowledged  the  execution  of  the  instrument  At  the 
close  of  his  testimony  the  learned  judge  directed  his  ccmimittal 
for  the  offense  thus  admitted.  The  appellant  claims  that  by  this 
action  of  the  court  he  was  prejudiced  before  the  jury.  It  was  not 
the  action  of  the  court  which  affected  the  credibility  of  the  witness, 
but  his  own  confession,  in  the  presence  of  the  jury,  that  he  had 
committed  a  peculiarly  dangerous  crime.  If  such  conduct  as 
the  witness  acknowledged  were  to  pass  without  instant  condemna- 
tion, it  would  have  a  most  pernicious  effect  Titles  to  real  estate, 
the  genuineness  of  conveyances,  the  security  of  mortgages,  all 
depend  upon  the  strict  fidelity  vrith  which  public  officers  intrusted 
by  law  with  the  duty  of  taking  acknowledgments  perform  their 
functions.  No  judge,  with  a  proper  sense  of  what  he  owes  to  the 
public,  should  sit  supinely  by,  and  permit  such  a  confession  to  be 
made  as  though  it  were  a  mattej*  of  no  moment,  or  of  ei?sery-day 
occurrence.  There  was,  under  the  circumstances,  but  one  proper 
course  to  pursue,  and  that  was  to  indicate  the  exceptionable  charac- 
ter of  the  offense  by  directing  its  immediate  prosecution*  That  was 
better  than  mere  words  of  rebuke;  still  better  than  to  permit  the 
guilty  officer  to  leave  the  court  room  unchecked  and  unrebuked. 
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The  latter  course  would  have  been  unworthy  of  the. occasion,  and 
woidd  have  evinced  reprehensible  indifference  to  a  matter  of  great 
.iwblic  concern.  It  is  contended  that  what  Noah  confessed  did 
not  amount  to  a  crime,. because  he  had  no  intent  to  defraud.  But 
the  statute  dees  not  require  an  intent  to  defraud  to  constitute  the 
crime  of  forgery  in  making  a  false  certificate  with  regard  to  an 
acknowledgment.  Ordinarily,  this  intent  is  required  to  constitute 
forgery,  but,  in  the  case  of  ofBcers  authorized  to  take  the  proof 
of  acknowledgment  of  an  instrument  which  by  law  may  be  recorded, 
all  that  is  required  is  that  he  should  willfully  certify  falsely. 
Pen.  Code,  §  510.  The  committal  of  this  witness  was  what  the  jury 
must  have  expected  as  the  fitting  sequence  to  his  confession  of 
Clime,  and  it  could  have  had  no  other  effect  upon  them  than  a 
wholesome  one.  The  injury  to  the  defendant,  if  any,  was  in  the 
fact  oomfessed,  not  in  the  treatment  which  the  confession  neces- 
sitated. 

7.  The  order  opening  the  default  was  dated  at  a  special  term 
held  on  the  2ftth  day  of  April,  1889.  The  year  "1889"  was  a  clerical 
•error.  It  should  have  read  "1891."  The  point  is  made  that  the 
entire  record  should  have  been  stricken  out  because  of  this  error. 
Uut,  clearly,  the  order  in  question  was  that  which  was  actually 
made  on  the  decision  of  the  motion.  It  was  brought  from  the 
^es  with  the  affidavit  and  notice  of  motion.  The  real  fact  is  ap- 
parent. But  the  order  was  not  essential  to  the  prosecution.  The 
affidavit  which  was  used  en  the  motion  was  produced  from  the 
files,  and  that  was  the  essential  thing.  The  perjury  would  have 
iheen  the  same  if  the  decision  had  been  the  other  way,  or  if  there  had 
heen.no  decision.  The  affidavit  was  used  to  affect  the  decision, 
and  that  was  sufficient 

8.  Certain  letters  written  by  Mrs.  Hayes  to  the  defendant  were 
offered  in  evidence  by  the  prosecution  on  the  cross-examination 
of  Mrs.  Hayes.  They  were  objected  to  by  the  defendant  on  the 
^cund  that  they  were  privileged  conununications.  These  letters 
were  not  produced  by  Mrs.  Hayes  as  evidence  against  her  husband. 
They  were  given  by  the  defendant  to  his  mistress  before  the  trial, 
and  were  placed  by  her  in  the  hands  of  the  district  attorney.  They 
thus  came  into  the  possession  of  a  third  party  by  the  defendant's 
shamelejso  disregard  of  marital  confidence.  He  opened  the  door, 
and  exposed  the  expression  of  this  confidence.  He  cannot  now 
close  the  door.  It  is  said  by  Wharton  (Crim.  Ev.  §  398)  that  the 
privilege  "is  personal  to  the  parties.  A  third  person  who  happened 
to  overhear  a  confidential  conversation  between  husband  and  wife 
may  be  examined  as  to  such  conversation.  A  letter,  also,  written 
confidentially  by  husband  to  wife,  is  admissible  against  the  hus- 
band, when  brought  into  court  by  a  third  party.**  See,  also,  State 
V.  Hoyt,  47  Conn.  518,  and  State  v.  Buffington,  20  Kan.  599. 

We  have  thus  endeavored  to  cover  the  principal  points  made  by 
the  appellant  in  the  elaborate  brief  of  115  pages  which  was  sub- 
mitted to  us.  There  are  in  this  brief  many  other  points,  but  they 
are  trivial,  and  we  do  not  deem  them  worthy  of  special  consideration*. 
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The  charge  of  the  learned  judge  was  eminently  fair,  and  the  excep- 
tions thereto  are  without  merit.     Upon  the  whole,  we  think  the 
defendant  had  a  fair  trial,  that  he  was  jusUy  convicted,  and  that 
no  errors  were  committed,  to  his  prejudice. 
The  judgment  should  therefore  be  affirmed.    All  concur. 


(70  Hm,  1S6.) 
SMITH  T.  UAMB  et  aL 

(Supreme  Ck>urt,  General  Term,  First  Department    June  30.  1893.) 

C1.AIM  AGAINST  Dbcbdbmt's  Estatb— EvmsNCB. 

In  an  action  for  the  price  of  a  business  aUeged  to  have  been  sold  by 
plaintiff  to  defendants'  testatrix,  defendants  claimed  that  the  transfer 
to  their  testatrix  was  not  a  sale,  but  was  made  on  account  of  a  debt 
from  plaintiff  to  her.  The  debt  was  made  up  of  loans  to  the  amount  of 
$100,000,  n^ade  to  plaintiff  by  testatrix,  who  was  his  mother,  for  the  pur- 
pose of  carrying  on  the  business  in  question.  The  evidence  showed  that 
testatrix  agreed,  on  the  transfer  of  the  business  to  her,  to  pay  plalntifC 
whatever  she  should  realize  from  it,  and  that  his  debt  to  her  should  be 
excluded  from  consideration.  Testatrix  sold  the  business  for  $22,000,  tak- 
ing the  note  of  another  son  for  part  of  the  price.  In  her  wUl,  testatrix 
declared  that,  as  to  plaintiff,  "I  have  given  him  all  I  ever  intended  to 
give  him,  so  by  the  conditions  of  this  will  he  Inherits  no  further  portion 
than  that  which  he  has  already  enjoyed.'*  Hddt  that  the  evidence  showed 
an  intention  on  the  part  of  testatrix  to  release  the  $100,000  debt,  and  to 
pay  plaintiff  the  value  of  the  business  in  addition,  and  a  ludgment  in 
his  favor  for  $22,000  would  not  be  disturbed. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  William  P.  Smith  against  John  T.  Ijams,  Phoebe  Adele 
ijams,  and  Lydia  E.  Bears,  as  executor  and  executrices  of  the  last 
will  and  testament  of  Phoebe  Smith,  deceased.  From  a  judgment 
entered  on  a  verdict  In  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  made  on  the  minutes  of  the  court,  defend- 
ants appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  BAR- 
RETT, JJ. 

Bangs,  Stetson,  Tracy  &  MacVeagh,  (Francis  Lynde  Stetson,  of 
counsel,)  for  appellants. 

Havens  &  Beebe,  (A.  Britton  Havens,  of  counsel,)  for  respondent. 

BARRETT,  J.  This  action  was  brought  against  the  executor 
and  executrices  of  Phoebe  Smith,  deceased,  to  recover  the  price 
of  a  certain  business  which  the  plaintiff  alleges  that  he  sold  to 
the  decedent  (who  was  his  mother)  in  the  month  of  December,  1884. 
The  defendants,  in  their  answer,  deny  the  sale,  but  admit  tiiat  the 
business  was  turned  over  to  the  decedent  Prior  to  the  transfer, 
the  decedent  had  advanced  large  sums  of  money  to  the  plaintiff 
(and  his  partners)  for  the  purposes  of  the  business,  and  at  the  time 
of  the  transfer  he  was  indebted  to  her  in  the  amount  of  these  ad- 
vances; and  the  defendants  claim  that  the  transfer  was  to  the  de- 
cedent as  a  creditor,  but  not  as  a  purchaser.  The  answer  then 
sets  up  by  way  of  counterclaim  the  promissory  notes  given  by  the 
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idaintiff  and  by  his  firm  for  these  advances,  and  asks  judgment  for 
the  total  amount  thereof.  The  plaintiff  replies  to  the  oonnter- 
daim,  reaffirming  his  allegation  of  a  sale,  and  pleading  the  statute 
of  limitations  as  against  the  notes.  He  also  claims  in  his  reply 
that  by  her  will  the  decedent  canceled  his  indebtedness  to  her,  and 
discharged  him  from  all  liability  therenpon,  including  these  notes; 
and  in  support  of  this  daim  he  sets  forth  the  following  provision 
of  the  will: 

"Sixth,  To  my  sou,  William  P.  Smith,  I  have  given  him  during  my  lifetimo 
an  I  ever  intended  to  give  him,  so  by  the  conditions  of  this  wiU  he  inherits 
no  farther  portion  than  that  which  he  has  already  enjoyed." 

Upon  the  trial  the  defendants  permitted  the  plaintiff  to  testify 
without  objection  to  the  transaction  with  his  mother.  He  accord- 
ingly narrated  aU  ihe  facts  which  he  recalled  with  regard  to  the 
agreement  His  testimony  abundantly  supported  the  averments 
of  the  complaint  upon  that  head,  and  he  was  corroborated  in  sev- 
eral particulars  by  other  witnesses.  There  was  clearly  enough  to 
go  to  the  jury  and  to  support  their  verdict  on  the  issue  with  regard 
to  liLe  sale. 

The  real  question  is  whether  such  agreement  included  the  for- 
giveness and  cancellation  of  the  plaintiff's  indebtedness  upon  the 
notes  set  up  in  the  counterclaim.  The  amount  of  this  indebtedness 
was  nearly  |100,000.  The  plaintiff  testified  that  his  mother  agreed 
to  pay  for  the  business  whatever  was  realized  after  the  accounts 
were  collected,  and  the  obligations  owing  to  different  merchants 
paid,  but  that  her  account  representing  the  indebtedness  in  ques- 
tion was  to  be  excluded  from  consideration.  The  net  amount  ulti- 
mately realized  from  the  business  was  $28,956.23,  while  the  actual 
amount  realized  by  Mrs.  Smith  was  but  about  |22,000;  for  it  seems 
that,  after  taking  the  business,  and  receiving  therefrom  less  than 
(2,000  in  cash,  she  in  a  short  time  turned  it  over  to  another  son, 
but  the  consideration  given  by  this  other  son  was  his  own  note  for 
(20,000,  which  has  never  been  paid.  The  verdict  was  for  (22,000 
and  interest,  so  that  the  jury  treated  this  latter  sum  as  what  Mrs. 
Smith  **realized,^  within  the  meaning  of  the  agreement. 

The  defendants'  contention  is  that  the  plaintiff's  existing  in- 
debtedness remained  in  full  force  notwitiistanding  the  sale,  and 
that  it  still  exists,  subject  only  to  a  credit  for  the  (22,000  so 
realized.  On  the  other  hand,  the  plaintiff  contends  that  in  exclud- 
ing the  exlstinii:  Indebtedness  from  consideration  at  the  time  of  the 
sale  the  intention  was  to  wipe  it  out  as  an  obligation.  These  vary- 
ing contentions  present  an  interesting  question,  but,  upon  the 
whole,  we  think  the  circumstances  were  such  as  to  justify  its  presen- 
tation to  the  jury.  The  defendants  rely  upon  the  consideration  that 
there  is  no  direct  evidence  that  the  indebtedness  was  forgiven; 
that,  as  matter  of  fact,  the  notes  were  not  given  up  or  physically 
canceled;  and  that,  some  six  months  prior  to  the  sale,  Mrs.  Smith 
agreed  verbally  not  to  sue  her  son  upon  these  same  notes  for  10 
years.  But,  while  there  was  no  direct  evidence  of  cancellation, 
there  were  sttonir  circumstances  from   which  forgiveness  of  the 
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iadebt^dneas  might  j[M^perlj  be  inferred.  In  the  &mi  place,  the  re- 
Utioj3B  between  the  parties  were  not  those  of  ordinary  debtor  and 
creditor.  Mrs.  Smith  was  ihe  plaintijff's  mother.  Bhe  had  derived 
bx>m  her  husband  a  fortune,  which  was  largely  accumulated  in  the 
conduct  of  this  very  buaineas.  After  the  death  of  the  husband, 
the  business  was  continued  by  the  pteintiflP,  his  brother  Clarence, 
and  the  decedent's  son-in-law,  Looser;  but  the  capital,  which,  in 
the  father's  lifetime,  was  between  |300,000  and  ^00,000,  was  now 
reduced  to  |75,000.  Mrs.  Smith  assisted  the  new  firm,  from  time 
to  time,  with  advances,  which  finally  amounted,  as  we  have  seen, 
to  nearly  J100,000;  but  seemingly  the  business  did  not  prosper. 
First  Looser  retired:  then  Clarence;  and  in  December,  1884,  the 
plaintiff  found  himself  alone,  with  a  business  worth  less  than  $29,- 
000.  It  is  evident  that  Mrs.  Smith's  advances  had  meanwhile  been 
sunk,  and  that  her  efforts  to  assist  her  sons  to  follow  in  their 
father's  footsteps  had  failed.  She  had  nothing  to  show  for  her 
loans  except  unsecured  acknowledgments  of  indebtedness  in  the 
shape  of  notes.  These  notes  she  never  used  in  any  manner,  nor 
did  she  demand  payment  thereof  at  any  time  during  the  eight 
years  they  were  in  her  possession.  In  fact,  she  never  acted  in 
any  wise  as  a  creditor  with  regard  to  these  obligations.  She  seems 
ratiier  to  have  looked  upon  them  as  representative  of  advancements 
made  to  her  sons  of  their  share  of  her  estate.  If  she  did  not  look 
upon  them  in  this  light,  the  provisions  of  the  will  are  worse  than 
meaningless,  and  her  agreement  to  pay  for  the  business  seems 
quite  unaccountable.  Why,  indeed,  should  she  exclude  her  ac- 
count from  the  consideration  to  be  given  for  the  business,  unless 
she  treated  her  son's  indebtedness  merely  as  a  mother's  advance- 
^ment,  to  be  charged  against  him  in  the  ultimate  disposition  of  her 
property?  Why  should  she  pay  him  presently  whatever  might  be 
realized  from  the  business,  if  this  indebtedness  was  vital?  Why 
not  simply  credit  upon  the  larger  indebtedness  to  her  the  amount 
to  be  so  realized?  It  is  no  answer  to  this  to  say  that  she  realized 
little  or  nothing  because  Clarence  did  not  pay  his  $20,000  note. 
The  question  is,  why  did  she  agree  to  pay  whatever  might  be  so 
realist?  And  why,  when  the  plaintiff,  from  time  to  time,  de- 
manded this  agreed  consideration,  did  she  put  him  off  upon  the 
plea  that  Clarence  had  not  paid  her?  The  evidence  on  this  head 
is  clear  and  conclusive.  The  bookkeeper,  PoweU,  testified  that 
before  the  sale  Mrs.  Smith  told  him  that  she  was  going  to  purchase 
the  plaintiff's  interest,  and  requested  him  to  go  over  the  books,  and 
make  an  estimate  of  the  value  of  the  business,  excluding  her  ac- 
count Clarence  testified  that  on  one  occasion  his  mother  told 
him  that  she  was  going  to  pay  the  plaintiff  what  the  business 
was  worth.  Another  son,  Isaac,  testified  to  a  conversation  with 
her,  in  which  her  purchase  of  the  business  from  the  plaintiff  came 
up.  He  wanted  to  borrow  some  money  from  h^,  and  she  told 
him  she  could  not  lend  him  any  money,  as  she  owed  the  plaintiff 
too  much,  and  it  would  take  all  she  had  to  pay  him.  But  for  an- 
other circumstance,  it  might  be  said  that  all  this  was  consistent 
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with  an  intention  to  keep  the  indebtedness  alive,  but  not  t& 
press  yet  awhile  for  payment.  That  other  circnmstance,  however, 
lK>int8  conclusively  to  a  gift,  and  to  the  consequent  exclusion  of 
the  indebtedness  from  consideration,  at  a  time  and  under  circum- 
stances when,  if  deemed  existent,  it  would  naturally  have  been  ad- 
^erted  to  and  utilized.  We  refer  to  the  provision  of  Mrs.  Smith's 
will,  already  quoted.  It  should  be  observed  that  a  precisely  simi- 
lar provision  is  made  with  regard  to  Clarence,  and  that  substaa- 
tially  the  whole  estate,  amounting  to  over  |200,000,  is  given  to  the 
two  daughters.  The  evidence  shows  that  Mrs.  Smith  had  never 
given  anything  to  the  plaintiff  except  the  advances  in  question; 
nor  to  Chirence,  unless  the  business  itself,  which  was  turned  over 
to  him  for  his  $20,000  note,  be  considered  an  additional  gift.  This 
pro^dsion,  then,  written,  we  are  told,  by  her  own  hand,  was  either 
a  declaration  that  she  had  given  the  plaintiff  these  advances,  or 
it  was  a  piece  of  solemn  mockery.  Surely  this  mother  was  not, 
at  so  serious  a  moment,  guilty  of  flippiuit  indecency.  She  never 
could  have  meant  to  say  that  she  had  given  her  son  during  her 
lifetime  all  she  ever  intended  to  give  him,  to  wit,  nothing;  that 
that  nothing  was  his  "portion;"  and  "so  he  inherits  no  farther 
portion  than  the  nothing  he  has  already  enjoyed."  No.  The  rea- 
sonable construction  of  her  wordf* — the  only  construction  con- 
sistent with  respect — ^is  this:  *T[  have  given  to  my  son  during 
my  lifetime  all  I  ever  intended  to  give  him,  to  wit,  the  advances 
evidenced  by  these  notes.  That  gift  is  his  'portion.'  That  he  has 
already  enjoyed,  and  *so'  he  inherits  no  ^further  portion.'"  Thus, 
after  death,  she  speaks  as  a  mother  to  a  son  with  regard  to  his 
«hare  of  her  estate,  and  not  as  a  creditor  to  a  debtor  with  regard  to 
a  debt  due  to  her.  We  think  the  learned  judge  at  circuit  could  not;, 
upon  these  facts,  have  properly  taken  the  ease  away  from  the  jury, 
and  directed  a  verdict  for  the  defendants.  The  question  was  fairly 
and  clearly  put  to  tie  jury,  and  the  verdict  is,  in  our  judgment, 
conclusive. 

But,  even  if  these  notes  were  not  forgiven  or  canceled,  we  do  not 
think  the  defendants  have  established  their  counterclaim  thereon. 
It  may  be  true  that  the  plea  of  the  statute  of  limitations  cannot 
avail  as  against  the  notes  that  were  payable  "one  day  after  de- 
mand." The  statute  runs  immediately  against  notes  payable  on 
demand.  In  that  case  the  word  "demand"  is  not  treated  as  part 
of  the 'contract,  but  is  used  to  show  that  the  debt  is  due.  Mc- 
MuUen  v.  Baflferty,  89  N.  Y.  459.  But,  if  payable  at  any  period 
of  time  after  demand,  the  weight  of  authority  would  seem  to 
favor  the  doctrine  that  an  actual  demand  must  be  made  to  fix  the 
period  of  maturity  when  the  statute  commences.  Wenman  v. 
Insurance  Co.,  13  Wend.  267;  Little  v.  Blunt,  9  Pick.  488;  Codman 
V.  Eogers,  10  Pick.  113;  Bichman  v.  Richman,  10  N.  J.  Law,  114; 
Daniel,  Neg.  Inst.  §  1215.  And  see  Brehm  v.  Mayor,  104  N.  Y.  192, 
10  N.  E.  Rep.  158.  The  basis  of  the  latter  rule  is  given  by  Nelson, 
J.,  in  Wenman  v.  Insurance  Co.,  supra.  "It  is  obvious,"  said  that 
learned  judge,  "from  the  terms  of  the  contract,  an  actual  demanA 
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was  cont^nplated  by  the  parties  before  the  note  should  become 
flue."  It  may  be  questioned  whether  the  present  case  comes  within 
the  reason  of  this  rule.  Did  the  parties  here  contemplate  an  actual 
demand  before  these  notes  should  become  due?  Some  of  them  are 
payable  "on  demand,"  others  ''one  day  after  date,"  still  others  "one 
day  after  demand."  These  phrases  seem  to  have  been  used  in- 
discriminately, and  without  any  special  meaning  or  teclinical  pur- 
pose. There  was  clearly  no  intention  to  put  the  notes  in  circula- 
tion, or  to  give  them  any  commercial  status.  They  were  simply 
acknowledgments  of  advances,  and  evidences  of  indebtedness  there- 
for. There  was  no  greater  reason  for  an  actual  demand  in  the  one 
case  than  in  the  other.  If  the  notes  in  question  had  been  made 
payable  in  six  months  or  one  year  after  demand,  there  would  have 
been  a  suggestion  at  least  of  intended  variation.  But  "one  day 
after  demand"  probably  meant  no  more  to  the  plaintiffs  mother, 
under  the  circumstances  disclosed,  than  "one  day  after  date,''  or, 
for  that  matter,  than  an  "I  O  U."  This  rule,  too,  may  cause  great 
inconvenience  if  extended  so  as  to  permit  the  creditor,  in  all  cases 
where  the  note  is  made  payable  shortly  after  demand,  to  choose 
his  own  time  for  its  maturity,  and  thus  to  prevent  the  debtor  from 
paying  his  debt  for  an  indefinite  period.  Unless  delay  is  con- 
templated by  the  express  terms  of  the  contract,  it  would  seem  that 
a  demand  should  at  least  be  required  within  a  reasonable  time, 
and  that  the  statute  should  commence  to  run  at  the  expiration  of 
the  prescribed  period  thereafter.  See  Palmer  v.  Palmer,  36  Mich. 
487,  494;  Morrison  v.  Mullin,  34  Pa.  St  13;  Lower  v.  Miller,  66 
Iowa,  408,  23  N.  W.  Rep,  897;  Bank  v.  Greene,  64  Iowa,  445,  17 
N.  W.  Rep.  86,  and  20  N.  W.  Rep.  754;  Rhines  v.  Evans,  66  Pa. 
St  195.  What,  however,  may  safely  be  asserted  in  the  present  case 
is  that,  if  the  statute  cUd  not  run  as  to  those  notes  payable  one 
day  after  demand,  it  was  because  an  actual  demand  was  con- 
templated before  they  should  become  due.  Now,  such  demand 
was  neither  pleaded  nor  proved.  It  is  dear,  therefore,  either  that 
these  notes  were  outlawed,  or  that  they  have  not  matured.  In 
either  case  they  cannot  be  sustained  as  counterclahns  against  the 
plaintiff's  demand.  The  defendants  meet  this  view  of  the  case 
by  the  contention  that  a  demand  was  unnecessary  for  the  purposes 
of  an  equitable  set-off,  in  view  of  the  plaintiff's  insolvency,  ftiere 
are  several  answers  to  this  position.  In  the  first  place,  an 
equitable  set-off  is  not  pleaded.  The  answer  sets  forth « simply 
a  common-law  countercMm,  and  demands  judgment  affirmatively 
for  the  full  amount  of  the  notes.  It  was  not  until  the  plaintiff 
was  about  to  rest  upon  the  trial  that  the  defendants  stated  that 
they  asked  no  affirmative  judgment,  but  merely  claimed  an  offset. 
Even  then  no  attempt  was  made  to  amend  the  answer  in  this  par- 
ticular; and  it  was  not  until  the  case  was  closed,  their  motion 
for  a  direction  denied,  and  the  learned  judge  was  about  to  charge 
the  jury,  that  they  asked  to  amend  their  answer  so  as  to  set  up 
the  plaintiff's  inability  to  pay  the  notes.  This  amendment  wa» 
asked  "to  conform  the  answer  to  the  proof  in  a  single  particular,"" 
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and  there  the  case  rested.  It  is  quite  evident  that  this  legal 
counterclaim  was  not  thus  turned  into  the  equivalent  of  a  com- 
plaint by  the  defendants  against  the  plaintiff  for  an  equitable  set- 
off. But,  if  there  had  been  a  proper  pleading  and  trial  in  equity, 
no  case  was  made  out  for  an  equitable  set-oft.  The  insolvency 
of  the  plaintiff  did  not  change  the  character  of  his  obligati6n,  nor 
could  it  vary  the  terms  of  his  contract  Whether  solvent  or  insol- 
vent, his  agreement  was  to  pay  one  day  after  demand.  The  right 
of  a  solvent  creditor  to  set  off  his  own  unmatured  obligation  in 
the  hands  of  his  insolvent  debtor  against  ^e  latter's  matured  obli- 
gation in  his,  the  creditor's,  hands  rests  upon  such  creditor's 
privilege  to  waive  the  period  of  credit  given  him  by  his  contract 
Mughitt  V.  Hayes,  136  K.  Y.  163,  32  N.  E.  Rep.  706.  But  it  is 
one  thing  for  him  to  waive  his  own  right  and  anotiler  to  abridge 
his  debtor's  right  This  latter  power  has  doubtless  been  asserted 
by  courts  of  equity  in  some  cases,  but  the  question  is  not  abso- 
lutely settled  in  the  court  of  last  resort  It  must  be  conceded  that 
in  that  court  the  right  of  the  solvent  creditor  to  set  off  his  insolvent 
debtor's  unmatured  debt  against  his,  the  creditor's,  matured  ob 
ligation  is  at  least  questionable.  Richards  v.  La  Tourette,  119 
N.  Y.  59,  23  N.  E.  Eep.  531.  As  was  said  by  Peckham,  J.,  in  the 
latter  case: 

"Whether  it  be  equitable  or  not,  the  power  of  a  court  might  well  be  doubted 
to  absolutely  change  a  contract  entered  Into  by  the  parties,  without  the  con- 
sent of  the  one  who  was  to  make  the  payment  at  tlie  time  and  in  the  manner 
Drescrtbed  by  the  contract." 

See,  also,  Bradley  v.  Angel,  3  N.  Y.  475. 

This  doubt,  however,  is  solved  in  the  present  case  by  the  defend- 
ants* own  attitude.  Their  whole  case  rests  upon  the  contention 
that  these  notes  have  not  matured.  It  is  by  holding  the  plaintiff 
strictly  to  that  view  of  his  obligation  that  they  seek  to  avoid  the 
running  of  the  statute.  How,  then,  can  they  assert  for  one  pur- 
pose that  the  demand  was  necessary,  and  for  another  that  it  was 
not?  To  save  themselves  from  the  effect  of  the  statute,  they  say 
that  the  notes  had  not  matured.  That  is  a  claim  of  strict  law. 
Then,  to  effect  the  set-off,  they  say  that  the  notes  had  matured; 
that  is,  that  they  were  to  be  treated  as  though  they.  had.  That  is 
^  claim  of  equity.  In  one  case  they  insist  upon  the  period  of  ma- 
turity; in  the  other  they  insist  upon  abridging  it.  This  latter, 
it  is  quite  clear,  cannot,  under  the  circumstances,  be  done.  The 
contract  to  which  they  have  held  the  plaintiff  for  one  purpose 
should  not,  without  his  consent,  be  changed  for  another  purpose. 

But  this  is  not  the  only  difficulty  with  the  defendants'  case. 
Their  sole  equity  is  the  plaintiff's  inability  to  pay  these  notes. 
That  inability  is  what  they  pleaded  and  proved.  There  was  no 
other  or  general  insolvency.  But  this  inability  to  pay  these  par- 
ticular notes  has  existed  throughout  Mrs.  Smith  knew  it  when 
she  agreed  to  pay  for  the  business.  A  bill  for  an  equitable  set-off 
on  this  ground  could,  therefore,  have  been  filed  at  any  time  after 
the  consideration  for  the  business  had  become  due  and  payable. 
But  no  such  set-off  was  sought  during  all  these  years.     And  then. 
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too,  there  was  at  all  times  a  perfect  remedy  at  law,  for  Mrs*  Smith 
had  only  to  make  a  demand  to  effect  the  maturity  of  the  notes. 
They  would  then  have  been  the  subject  of  a  legal  offset  dr  counter- 
clahn.  Her  representatives  cannot  new  found  an  equity  upon  her 
laches.  The  power  of  equitable  set-off  ^^should,"  as  was  said  in 
Armstrong  v.  McKelvey,  104  N.  Y.  185,  10  N.  E.  Bep.  266,  '%e  very 
cautiously  exerted,  and  only  in  a  case  where  the  equity  invoked  is 
entirely  clear  and  certain.  It  is  never  Justified  save  where  other 
remedies  are  impossible,  and  where  the  demand  allowed  is  put  be- 
yond reasonable  doubf  Upon  these  principles  we  think  the  set-off 
was  clearly  inadmissible,  and  that  the  plaintiff  was  entitled  to  re- 
cover the  agreed  price  of  the  buMness,  without  deduction. 

Our  conclusions  upon  the  whole  case  are:  First,  that  the  plain- 
tiff has  established  the  sale  averred  in  his  complaint;  second,  that 
the  indebtedness  represented  by  the  notes  sought  to  be  counter- 
claimed  or  set  off  was,  as  a  matter  of  fact,  forgiven  by  the  decedent, 
and  the  notes  canceled;  third,  that,  even  if  these  notes  were  not 
canceled,  they  are  either  outlawed  or  unmatured,  and  a  legal 
counterclaim  cannot  be  maintained  upon  them;  fourth,  that  an 
equitable  set-off  upon  these  notes  has  not  been  pleaded,  nor,  upon 
the  facts^  has  a  case  of  equitable  setoff  been  made  out.  There  was 
no  error  in  the  admission  or  rejection  of  evidence  which: could. have 
prejudiced  tiie  defendants,  and  the  judgment  should  therefore,  be 
affirmed. 

POLLETT,  J.,  concurs  in  result  VAN  BKUNT,  T.  J.,  concurs 
on  first  and  second  grounds  mentioned  in  opinion; 


(70  Hun.  607.) 
PEOPLE  ex  reL  POSTAL  TEL.  GABLE  CO.  v.  CAMPBELL,  State 

Comptroller. 

(Supreme  Court,  General  Term,  Third  Department   July  8,  1893.) 

1.  Taxation  op  Oorporatiowb— Revubw  of  CoMPTROLiiBR's  Degtbioh. 

Laws  1880,  .c  542,  §  20,  as  amended  by  Laws  1889,  c.  463,  f  1,  proyides 
that  tiie  action  of  the  comptroller  on  the  application  of  any  person  or  co^ 
poration  for  a  revision  and  resettlement  of  accounts,  as  the  basis  of  tax- 
ation, may  be  reviewed  by  the  supreme  court  on  certiorari,  and  in  such 
case  the  comptroller  shall  return  the  accounts  and  aU  evidence  sub- 
mitted to  him  on  such  application,  and,  if  the  original  or  resettled  accounts 
shall  be  found  erroneous  or  illegal,  they  shall  be  corrected  and  re- 
stated by  tlie  supreme  court  Hdd,  that  the  decision  of  the  comptroUer 
would  not  be  disturbed  unless  clearly  shown  to  be  erroneous. 

d.  Bamb— Capital  Stock— How  Estimated. 

Where  a  portion  of  the  capital  stock  of  a  domestic  corporation  em- 
ployed within  the  state  is  real  property  subject  to  local  taxation,  the 
'comptroller,  in  estimating  for  taxation,  imder  Laws  1880,  the  amount  of 
capital  stock  of  such  corporation  employed  within  the  state,  is  not  com- 
pelled to  deduct  therefrom  the  real  estate  locally  taxed. 
8.  Samb— Interstate  Commebce. 

Such  tax  could  be  imposed  though  the  oorporatloii  was  engaged  ti 
both  state  and  interstate  commerce. 
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1  SaXB— AhOUHT  of  GaPITJLL— QUBStlO^  TOR  GOMFTROLU&K. 

The  amount  of  capital  eipployei}  by  aziy  corporation  witiiiu  th«  state  Is 
generally  a  question  of  fact  for  the  comptroller. 

B.  Samb — Eyidbnob. 

On  application  by  relator  for  a  review  of  accounts,  it  appeared  that 
relator  was  a  New  York  corporation,  with  its  principal  place  of  business 
in  thflt  stii4e.  That  86,000  shares  of  its  stock  had  been  issued,  worth 
^30  per  share.  That  its  wire  and  pole  mileage  in  the  state  was  7,378  miles. 
That  the  amount  Inyested  in  poles  and  wire  within  the  state  was  $175,000; 
its  monthly  bank  balance,  $14,714.51;  the  amount  paid  for  rent,  $52,097.77, 
and  for  salaries  and  expenses,  $S27,254.7&  That  relator  also  held  stock 
in  subsidiary  telegrapfi  companies  of  the  par  value  of  $5,049,070.  Held, 
that  it  was  not  obown  that  the  comptroller  erred  in  determining  on  $419,« 
965  as  the  amount  of  relator's  capital  stodc 

Certiorari,  on  the  relation  of  tbe  Postal  Telegraph  Cable  Com- 
pany,  to  review  the  determination  of  Prank  Campbell,  comp- 
troller, in  refusing  to  revise  or  readjust  a  tax  settled  against  relat- 
or under  Laws  1680,  c.  542,  and  acts  amendatory  thereof  and  sup- 
plemental thereto.     Affirmed. 

Argued  before  MAYHAM,  P.  J^  an4  PUTNAM  and  HERBICE,  JJ. 

R  S.  Gnemfiey,  for  relator. 

S.  W.  Bosendale,  Atty.  Gen.,  (John  W.  Hogan,  D^.  Atty.  Gen.,  of 
counsel,)  for  respondent 

PUTNAM,  J.  We  are  called  upon  in  this  case  to  review  the 
action  of  the  comptroller  in  declining  to  revise  the  tax  settled 
against  relator  under  the  provisions  of  chapter  542,  Laws  1880,  and 
acts  amendatory  thereof  and  supplemental  thereto.  The  relator 
suggests  that^  since  the  amendatory  acts  of  1885  and  1889,  under 
section  20,  the  comptroller  is  required  to  return  to  a  certiorari  the 
accounts  and  all  the  evidence  submitted  to  him,  and  his  decision, 
if  found  erroneous  in  fact  or  law,  must  be  corrected  by  this  court 
This  position  is  well  taken,  but  it  is  held  that  the  decision  of  the 
comptroller  as  to  assessments  and  taxation,  unless  clearly  shown  to 
be  erroneous,  will  not  be  disturbed.  People  ex  rel.  American  Con- 
tracting, etc.,  Co.  V.  Wemple,  129  N.  Y.  658,  29  N.  E.  Bep.  812;  Peo- 
ple V.  Tax  Com'rs,  99  N.  Y.  154,  1  N.  R  Bep.  40L  Hence,  a  party 
who  seeks  a  revision  or  readjustment  of  ^  tax  settled  by  the  comp- 
troller, under  section  19  of  the  act,  must  produce  evidence  showing 
the  error  of  such  settl^nent  Therefore,  the  question  for  our  con- 
sideration is  whether  the  evidence,  accounts,  and  papers  submitted 
to  the  comptr(^er  on  the  motion  for  a  revision,  which  he  was 
obliged,  under  section  20  of  the  act,  to  return  to  the  certiorari,  shows 
an  error  in  his  original  determination  as  to  the  amount  of  the  capi- 
tal stock  of  relator  employed  within  the  state.  The  relator,  in 
its  return,  estimated  the  amount  of  its  capital  stock  employed  with- 
in the  state  at  |153,500.  The  comptroller,  however,  settled  it  at 
1419,965,  on  which  the  tax  was  f  629.9a  The  relator  made  the  fol- 
lowing  report: 

'^Capital  employed  wlthlu  the  state:  Amount  thereof  In  real  estate,  tpoles 
and  wti-es,)  $175,000;    value  of  Glares  of  stock,  30  per  cent;   diTideud  on 
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stock,  none;  average  montbly  bank  balance,  $14,714.51;  amount  paid  for 
rent  within  tlie  state,  $52,097.77;  amount  paid  for  salaries,  expenses,  etc., 
within  the  state,  $:^27,254.76/' 

It  also  appears  that  the  amount  of  its  capital  stock  was  |10,000,- 
000,  divided  into  100,000  shares  of  flOO  each,  and  that  86,000  shares, 
worth  |30  per  share,  had  on  November  1,  1890,  been  issued,  »  TBie 
total  wire  and  pole  mileage  in  the  United  States  in  November,  1890, 
was  79,489,  of  which  7,378,  or  nearly  one-tenth,  was  in  the  state 
of  New  York.  The  company  held  stock  in  subsidiary  telegraph 
companies,  the  par  value  of  which  is  |5,649,070.  The  questions  in- 
volved have  been  so  often  passed  upon,  and  are  so  well  settled,  that 
an  extended  discussion  wiU  not  be  required. 

It  is  settled  that  the  provisions  of  chapter  542,  Laws  1880,  and 
of  the  acts  amendatory  thereof  and  supplemental  thereto,  are  not 
in  conflict  with  either  the  state  or  federal  constitutions.  People 
v.  Home  Ins.  Ck).,  92  N.  Y.  328;  Home  Ins.  Co.  v.  New  York  State, 
134  U.  S.  594, 10  Sup.  Ct  Rep.  593;  People  v.  Gold  &  Stock  Tel.  Co., 
98  N.  Y.  67;  People  v.  Horn  Silver  Min.  Co.,  105  N.  Y.  76,  11  N.  E. 
Rep.  155.  And  this  is  the  case  although  an  assessment  under  the 
act  may  result  in  an  unequal  or  double  taxation.  People  v.  Home 
Ins.  Co.,  supra;  People  ex  rel.  Pennsylvania  R  Co.  v.  Wemple,  (N. 
Y.  App.)  33  N.  E.  Rep.  720.  The  opinion  in  the  case  last  cited,  after 
referring  with  approval  to  the  doctrine  stated  in  People  v.  Home 
Ins.  Co.,  supra,  contains  the  following  language: 

''The  tax,  when  imposed  on  a  domestic  corporation,  is  a  tax  on  its  corporate 
francliises;  when  imposed  on  a  foreign  corporaiion,  is  a  tax  on  its  business; 
a  distinction  based  on  the  fact  that  corporate  franchises  are  only  taxable 
within  the  jurtsdiction  which  creatos  them,  and  where  alone  they  can  lie 
said  to  liave  a  situs." 

Hence,  if  a  portion  of  the  capital  stock  of  relator,  employed  within 
the  state,  was  real  property  subject  to  local  taxation,  the  comptrol- 
ler, in  estimating,  under  the  provisions  of  the  act  of  1880,  the  amount 
of  relator's  capital  stock  employed  within  the  state,  was  not  com- 
pelled to  deduct  therefrom  the  real  estate  so  locally  taxed.  In  Peo- 
ple V.  Home  Ins.  Co.,  supra,  a  portion  of  the  capital  of  the  company 
was  invested  in  bonds  of  the  United  States,  not  taxable,  but  it  was 
held  that  such  bonds  could  be  properly  considered  in  determining 
the  amount  of  capital  stock  of  the  company.  Bo,  in  the  case  under 
consideration,  the  comptroller  could,  to  determine  the  amount  of 
the  relator's  property  employed  in  the  state,  take  into  consideration 
its  real  estate,  though  subject  to  local  taxation. 

The  act  of  the  comptroller  in  imjKwing  the  tax  in  question  was 
not  prohibited  by  the  enactments,  as  interstate  commerce.  The 
ease  of  People  ex  rel.  Pennsylvania  R.  Co.  v.  Wemple,  (N.  Y.  App.) 
33  N.  E.  Rep.  720,  referred  to  by  the  relator,  does  not  apply.  In 
that  case  the  relator,  a  railroad  company  whose  lines  extended 
over  Pennsylvania,  New  Jersey,  and  other  localities,  had  no  prop- 
erty in  this  state,  except  that  used  solely  for  interstate  com- 
merce; carried  on  no  business  within  the  state,  except  that  of  in- 
terstate commerce.  If,  besides  landing  its  passengers  and  freight 
in  New  York  city,  that  railroad  had  extended  its  lines  into  the 
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State  of  New  York  or  elsewhere,  the  case  would  have  be«a  more 
like  the  one  under  consideration.  In  the  opinion  in  the  case  cited 
the  following  language  occurs: 

**There  would  seem  to  be  no  question  that  domestlo  corpomtiona  engaged 
in  hoih  atate  and  interstate  commerce  may  lawfully  be  sabjected  by  the 
state  to  a  franchise  tax,  measured  by  its  whole  capital  or  business,  or  in  any 
otlier  way  in  the  discretion  of  the  legislature,  without  taking  notice  of  the 
part  of  its  business  arising  from  Interstate  commerce,  providing  no  hostile 
discrimination  is  made  against  such  part.  Nor  would  there  seem  to  be  any 
valid  reason  why  a  foreign  corporation,  engaged  both  in  the  business  of  state 
and  interstate  tninsportatlcn  in  this  state,  should  not  be  subject  to  taxation 
in  common  with  domestic  corporations.*' 

Therefore,  the  comptroller  could  properly  impose  the  tax  in  ques- 
tion upon  relator,  although  it  was  engaged  in  both  state  and  in- 
terstate commerce. 

The  act  of  the  comptroller  in  imposing  the  tax  in  question  on 
relator  not  being  prohibited  by  the  state  or  federal  constitutions, 
the  only  question  remaining  to  be  considered  is  whether  there  was 
an  error  in  determining  the  amount  of  capital  employed  by  relator 
within  the  state.  The  learned  counsel  for  relator  contends  that 
the  comptroller  erred  in  considering  the  amount  of  relator's  average 
monthly  bank  balances;  the  gross  amount  paid  for  salaries,  wages, 
labor,  etc;  and  the  total  amount  paid  for  rent  He  suggests  tihat 
this  plan  was  first  adopted  and  erroneously  approved  by  this  court 
in  People  ex  reL  American  Ck>ntracting,  etc.,  Co.  v.  Wemple,  60 
Hun,  225,  14  N.  Y.  Supp.  859.  But  the  determination  of  this 
court  in  tiie  case  cited  was  sustained  by  the  court  of  appeals.  129 
N.  Y.  558,  665,  666,  29  N.  E.  Eep.  812.  It  is  therefore  unnecessary 
to  consider  the  argument  of  the  learned  counsel  in  support  of  his 
said  contention.  See,  also,  People  ex  rel.  Southern  Cotton  Oil 
Co.  v.  Wemple,  131  N.  Y.  68,  29  N.  E.  Rep.  1002.  The  authorities 
last  above  cited  hold  that  the  amount  of  capital  that  any  corjyora- 
tion  employs  within  the  state  is  generally  a  question  of  fact  to  be 
determined  by  the  comptroller;  also,  as  above  suggested,  that  the 
determination  of  the  comptroller  will  not  be  disturbed,  unless 
clearly  shown  to  be  erroneous.  As  we  have  seen,  it  was  for  the 
relator,  on  its  motion  for  a  revision,  to  produce  evidence  showing 
that  the  comptroller  erred  in  determining  the  amount  of  its  capital 
stock  employed  in  the  state  to  be  f419,965.  After  a  careful  ex- 
amination of  the  papers,  we  are  unable  to  hold  that  the  relator 
succeeded  in  showing  any  such  error.  It  does  not  appear  by  what 
method  of  computation  the  sum  of  f419,965  was  settled  upon  as 
the  amount  of  relator's  capital  stock  used  within  the  state.  But 
it  was  shown  that  86,000  shares  of  its  stock  had  been  issued,  worth 
130  per  share;  that  the  wire  and  pole  mileage  of  the  company  in 
this  state  was  7,378  miles;  amount  invested  in  poles  and  wire  in 
the  state,  |175,000;  its  monthly  bank  balance,  |14,714.51;  amount 
paid  for  rent,  (52,997.77;  for  salaries,  expenses,  |327,254.76.  The 
company  also  holds  stocks  in  subsidiary  telegraph  companies  of  the 
par  value  of  #6,649,070.  The  relator  was  a  New  York  corporation, 
with  its  principal  place  of  business  in  that  state.    From  that 
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place  of  bufsiness  its  operations  were  condncted.  The  eomptroUer 
had  all  these  facts  before  him  in  determining  npon  ^19,965  as  the 
amount  of  relator^s  capital  stock  employed  in  the  state.  We  are 
unable  to  say  that,  on  the  applieation  for  a  revision,  it  was  made 
to  appear  that  the  comptroller  erred  in  his  conclusions  on  the 
question  submitted  to  hun.  The  comptroller  having  the  facts  above 
set  out  before  him,  as  held  in  People  ex  reL  American  Contracting, 
etc.,  Ck).  V.  Wemple,  129  K  Y.  566,  29  N.  E.  Rep.  812,  there  was 
sufficient  evidence  upon  which  he  could  act  in  finding  a  basis  for 
assessment  On  the  application  for  revision  the  burden  was  on 
the  relator  to  show  the  comptroller's  error,  if  any.  We  Hiink  it 
failed  to  do  so,  and  hence  that  the  decision  of  the  comptroller 
should  be  confirmed,  with  costa    All  concur. 


(70  Hon,  599.) 
PSOPLJS  ex  rel.  UNITED  LINES  TEL.  CO.  v.  OAMPBELL,  State  Oomp- 
troUer.    PEOPLE  ex  rel.  FRENCH  ATLANTIC  CABLE  CO.  ▼.  SAME. 
PEOPLE  ex  reL  COMMERCIAL  CABLE  CO.  v.  SAME. 

(Supreme  Court,  General  Term,  Third  Department    July  8,  1808.) 

Certiorari,  on  the  relation  of  the  United  Lines  Telegraph  Company,  the 
French  Atlantic  Cable  Company,  and  the  Commercial  Cable  Company,  to 
review  the  detemitnation  of  Frank  Campbell,  Mtate  oomptroUer,  in  refushiic 
to  reyiae  or  readjust  a  tax  settled  against  relators  under  LaTrs  1880,  c  5^ 
and  acts  amendatory  thereof  and  supplemental  thereto. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

R.  S.  Guernsey,  for  rehitor. 

S.  W.  Roeendole,  Atty.  Gen^  (John  W.  Hogau,  Dep.  Atty.  Gen.,  of  coun- 
sel,) for  respondent. 

PUTNAM,  J.  It  being  represented  to  us  by  counsel  for  the  req;»ectlye  par- 
ties that  the  facts  in  the  above  cases  are  substantially  the  same  as  In  People 
V.  Campbell,  24  N.  Y.  Supp.  208,  for  the  reasons  stated  In  the  opinion  written 
in  that  case,  the  decision  In  each  of  tlie  above  cases  should  be  confirmed,  with 
costs.   All  concur. 


(70  Hun,  571.) 
TRUMPBOUR  ▼.  TRUMPBOUR  et  aL 

(Supreme  (3ourt,  General  Term,  Third  Department   July  8^  1883.) 

Thubts— DBPOsrr  op  Fund  by  Court— Liability  of  Dbpositaby. 

Where  the  supreme  court,  by  Its  order,  directs  money  b^onging  to  a 
trust  fund  to  be  deposited  with  a  trust  company  which  Ls  a  depositary 
of  that  court,  to  be  held  subject  to  order  at  a  certain  rate  of  interest,  and 
the  terms  of  the  order  arc  accepted  by  the  trust  company,  the  latter  is 
liable  for  the  money,  and  the  interest  thereon,  though  it  did  not  receive 
the  money  because  of  Its  own  failure  to  draw  the  same  from  the  bank 
In  which  It  had  previously  been  deposited. 

Appeal  from  special  term,  Columbia  county. 

Action  by  Almira  Trumpbour  against  John  Trumpbour,  Jr.,  and 
others  for  partition.  There  was  judgment  for  partition,  and  pur- 
suant to  a  will  a  trust  fund  was  declared,  which  was  directed  to 
be  deposited  with  the  New  Y6rk  Life  Insurance  ft  Trust  Company, 
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subject  to  the  order  <rf  the  court.  Afterwards  the  petitioner  in  par- 
tition and  otiiers  asked  an  order  for  the  distribution  of  the  fand. 
Prom  an  order  granting  such  distribntion,  the  trust  company  ap- 
peals.    AiHrmed.       

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEERICK, 
JJ. 

Emmet  &  Bobinson,  (R  E.  Bobinson,  of  counsel^  for  appellant. 
Horace  B.  Peck,  for  respondent. 

HEBBICK,  J.  On  the  8th  day  of  June,  1871,  a  judgment  in  par- 
tition in  the  above-entitled  action  was  rendered,  and  entered  in  the 
Columbia  county  clerk's  office.  Pursuant  to  the  proyisionB  of  the 
will  of  one  Paul  Trumpbour,  deceased,  which  are  declared  by  said 
judgment,  the  sum  of  f  500,  a  part  of  the  proceeds  of  sale  under  said 
judgment  of  partition,  was  hrought  into  this  court  to  be  held  for 
the  benefit,  after  the  death  of  John  Trumpbour,  Jr.,  who  is  one  of 
the  defendants  in  said  action,  ot  the  jiersons  who  at  the  death  of 
said  John  Trumpbour,  Jr.,  should  be  his  heirs,  or  th.e  assigns  of  any 
of  them.  The  referee  in  said  action  in  partition  deposited  the  said 
$500  in  the  Fanners'  National  Bank  of  Hudson,  subject  to  the  order 
,  of  the  court  I  assume  it  was  so  deposited  with  the  remainder  of 
'  the  proceeds  of  the  sale  of  the  real  estate  in  question  in  the  action. 
Upon  the  judgment,  the  referee's  final  report  of  sale,  and  other 
orders  and  papers  in  the  action,  an  order  was  made  at  a  special 
term  of  the  court  on  the  30th  day  of  March,  1872,  ordering  the  Farm- 
ers' National  Bank  of  Hudson  to  pay  to  the  order  of  the  New  York 
Life  Insurance  &  Trust  Company  the  sum  of  f500;  and  it  was  fur- 
ther ordered  that  the  New  York  Life  Insurance  &  Trust  Company 
retain  said  sum  of  |500,  and  the  interest  and  accumulationa  thereof, 
subject  to  the  further  orders  of  this  court,  for  the  benefit  of  the 
plaintiff,  Ahnira  Trumpbour,  and  others,  except  their  right  thereto 
is  subject  to  be  defeated  or  varied  according  to  the  provisions  of 
the  wiU  of  Paul  Trumpbour,  as  stated  in  said  judgment  It  was 
further  ordered  that  while  such  sum  of  money  remained  on  invest- 
ment in  such  life  insurance  and  trust  company  the  interest  or  divi- 
dends that  should  from  time  to  time  accrue  thereon  should  be  added 
to  the  principal,  to  constitute  a  new  principal,  upon  which  further 
interest  or  dividends  should  be  computed  and  allowed.  A  copy  of 
said  order  was  duly  served  on  such  life  insurance  and  trust  company 
on  or  about  the  3d  of  April,  1872,  and  said  company  agreed  to  ac- 
cept the  money  as  a  deposit,  subject  to  the  future  orders  of  this 
court,  and  to  allow  interest  thereon  at  the  rate  of  4  x>er  cent  per 
annum,  to  be  compounded  annually.  John  Trumpbour,  Jr.,  died 
on  or  about  May  13,  1892. 

The  i)etitioners  in  these  proceedings  are  the  heirs,  and  the  assigns 
of  the  heirs,  of  the  said  John  Trumpbour,  Jr.  There  is  no  ques- 
tion raised  but  what  they  are  the  persons  legally  entitled  to  the 
1500  so  ordered  to  be  deposited  as  heretofore  stated,  and  its  in- 
crease. Two  of  the  heirs  of  said  John  Trumpbour,  Jr.,  on  or  about 
the  20th  day  of  March,  1877,  duly  assigned  their  interests  in  said 
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fund  to  Horace  R  Peck,  one  of  the  petitioners,  and  thereafter,  and  on 
the  24th  day  of  April,  1878,  an  order  was  made  at  a  special  term  of 
this  court,  entitled  in  the  action,  directing  the  New  York  Life  Insur- 
ance &  QYnst  Company  to  retain  and  invest  the  interest  of  said 
heirs  so  assigned,  and  the  accumulations  thereof,  for  the  benefit  of 
said  Horace  B.  Peck;  and  that  in  the  final  disposition  of  said  fund 
the  said  Horace  R  Pe(±,  his  legal  representatives  or  assigns,  should 
be  entitled  to  receive  and  be  paid  by  the  said  New  York  Life  Insur- 
ance &  Trust  Company  such  portion  of  said  fund  as  would  other- 
wise belong  to  the  heirs  of  the  said  John  Trumpbour,  Jr.,  who  made 
such  assignment  A  copy  of  such  order  was  duly  served  on  the 
said  New  York  Life  Insurance  &  Trust  Company  on  the  27th  day 
of  April,  1878.  The  New  York  life  Insurance  &  Trust  Company 
for  some  reason  failed,  omitted,  or  neglected  to  ask  or  demand  in 
any  way  from  the  Farmers'  National  Bank  of  Hudson  the  said  sum 
of  |500,  pursuant  to  the  order  of  the  court,  and  has  never  received 
it,  but  it  has  always  remained  where  it  now  is,  in  the  Farmers'  Na- 
tional Bank  of  Hudson.  If  the  terms  of  the  aforesaid  order  and 
agreement  of  the  life  insurance  and  trust  company  in  relation  to 
said  fund  had  been  complied  with,  the  fund  would  now  amount  to 
about  the  sum  of  |1,09430,  with  interest  at  4  per  c«it.  per  annum 
from  the  3d  day  of  April,  1892.  The  petitioners,  Almira  Trumpbour 
and  others,  ask  an  order  of  this  court  for  the  distribution  of  the  fund, 
in  the  proportions  set  forth  in  the  i)etition,  and  for  an  order  direct- 
ing the  New  York  Life  Insurance  &  Trust  Company  to  i)ay  the  same 
to  them  or  their  respectiver  attomejrs.  The  special  term  made  an 
order  directing  the  distribution  and  payment  of  such  money  as 
prayed  for  by  the  petitioners,  and  from  that  order  the  New  York  Life 
Insurance  &  Trust  Company  appeals  to  this  court 

The  facts  are  undisputed.  Ordinarily,  the  fact  that  a  person, 
bank,  or  other  depositary  had  not  received  the  money  would  be  a 
complete  def  ^ise  to  an  application  made  to  compel  him  or  it  to  pay 
it  over.  But  the  New  York  life  Insurance  &  Trust  Company  does 
not  stand,  in  this  case,  in  the  position  of  an  ordinary  depositary.  It 
is  incorporated  under  chapter  75  of  the  Laws  of  1880,  as  amended 
by  chapter  250  of  the  Laws  of  1834,  and  chapter  630  of  the  Laws 
of  1872.  Subdivision  5,  §  2,  c.  75,  Laws  1830,  empowers  its  corpo- 
rators "to  accept  and  execute  all  such  trusts  of  every  description  as 
may  be  committed  to  them  by  any  person  or  persons  whatsoever, 
or  may  be  transferred  to  them  by  order  of  the  court  of  chancery  or 
by  a  surrogate."  Section  2,  a  630,  Laws  1872,  after  limiting  the 
amount  which  said  company  may  have  in  trust,  provides  as  foUows: 
"But  the  said  company  may  at  any  time  receive  in  deposit  and  loan 
out  any  money  which  may  be  deposited  with  them  by  the  supreme 
court  or  any  of  the  courts  of  law  or  equity  or  surrogates'  courts  of 
this  state,  notwithstanding  the  limitation  contained  in  this  act" 
Under  these  acts,  such  company  is  made  one  of  the  depositories  of 
the  court,  and,  without  entering  into  the  question  as  to  whether 
it  can  be  compelled  to  receive  deposits,  it  is  sufficient  to  say  that 
in  this  particular  case  it  agreed  to  receive  the  deposit  in  question. 
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Xow,  while  it  is  trae  that  it  did  not  receive  in  fact  a  deposit  of 
cash  or  a  check  or  draft,  it  received  what,  nnder  the  circomBtances, 
was  the  equivalent  of  a  check  or  draft;  and  it  is  only  by  its  own 
neglect  oar  omission  that  it  failed  to  realize  upon  it  as  it  could  upon 
a  check  or  draft  where  there  was  money  on  deposit  to  the  credit 
of  the  person  drawing  such  check  or  draft  The  fund  in  question 
was  in  the  possession  and  under  the  control  of  the  court,  and  depos- 
ited for  the  time  being  in  the  Farmers'  National  Bank  of  Hudson. 
The  court  does  not  pay  cash  or  draw  checks  or  drafts,  but  makes 
and  directs  payments  by  its  orders.  In  this  case  it  directed  the 
transfer  of  the  money  in  its  possession  from  and  its  payment  by  the 
Fanners'  National  Bank  of  Hudson  to  the  New  York  Life  Insurance 
A  Trust  Ck)mpany  by  its  order,  which  took  the  place  of  a  check  or 
draft  of  an  individual  or  corporate  drawer.  That  order  was  given 
to  and  l^t  with  the  New  York  life  Insurance  &  Trust  Ck>mpany, 
such  company  in  no  wise  refusing  to  accept  the  same,  but  agreeing 
to  take  the  money  therein  mentioned,  and  to  pay  interest  upon  it 
as  prescribed  by  its  terms.  This,  I  think,  was  a  complete  accept- 
ance of  the  trust  which  it  was  authorized  to  receive  and  execute 
under  its  charter,  and  that  it  must  be  held  to  possess  the  money 
mentioned  in  the  order  subject  to  an  order  of  this  court  If  it  does 
not  in  fact  possess  it,  it  is  by  reason  of  its  own  omission  and  neg- 
lect, and  it  is  responsible  for  it  and  its  increase  to  the  court  and 
those  for  whom  it  was  to  hold  it  in  trust,  just  the  same  as  if  it  had 
drawn  it  from  the  Hudson  bank.  The  order  of  the  special  term 
should  be  affirmed,  with  flO  costs,  and  with  printing  and  other  dis- 
bursement&     AH  concur. 


(70  Hun,  403.) 
KUTTER  et  aL  r.  GBRMIOIDB  CX).  OP  NEW  YORK. 

(Supreme  €k>urt.  General  Tenn,  First  Department   June  30,  1S93.) 

Discovert  dubiho  Tbial— When  Grakted. 

In  an  action  against  a  corporation  by  holders  of  preferred  stock  therein 
for  the  spedflc  performance  of  a  contract  to  pay  specified  dividends, 
and  for  an  accoimtlng,  on  trial  before  a  referee,  it  appeared  that,  in 
response  to  a  subpoena  duces  tecum,  defendant's  treasurer  and  book- 
keeper had  on  several  occasions  brought  the  books  of  the  company  into 
court,  and  been  examined  in  reference  thereto,  but  plaintiffs  and  their  ac- 
countant were  not  permitted  to  inspect  them  at  any  time  except  during 
such  examinations.  Requests  by  plaintiffs  and  by  the  referee  to  permit  such 
accountant  to  examine  such  books  at  defendant's  office  were  refused. 
Plaintiffs  claimed  that  such  examination  would  show  an  improper  appro- 
priation of  defendant's  property  and  money,  and  defendant,  on  an  order 
to  show  cause,  failed  to  show  why  discovery  should  not  be  made.  Held, 
that  an  order  requiring  defendant  to  permit  plaintiffs  or  their  accountant 
to  inspect  its  books  at  its  place  of  business  was  proper. 

Appeal  from  special  term,  New  York  county. 

Action  by  Eobert  Rutter  and  others  against  the  Germicide  (Com- 
pany of  New  York.  Prom  an  order  directing  defendant  to  pro- 
duce its  books  of  account  and  other  books  containing  entries  relat- 
ing to  the  transaction  of  its  business  at  its  place  of  business  for 
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the  inspection  of  plaintifb'  aceountanti  d^endant  appeals.    Af- 
filmed. 

The  action  was  bronght  lyy  the  plaintiffs  In  behalf  of  th^mselveB  and  the 
other  holders  of  defendant's  preferred  capital  stock  to  obtain  a.flpeoiae 
perfonxmnce  of  defendant's  contract  to  pay  its  preferred  stockholders  a  a  per 
cent,  annual  dividend  quarterly,  and  to  secure  such  dividends  by  the  deposit 
in  the  defendant  company  of  15  per  cent,  of  its  monthly  earnings,  and  for  an 
accounting.  The  answer  admitted  all  the  material  allegations  of*  the  com- 
plaint, except  the  allegations  that  defendant's  net  earnings  had  been  sufficient 
to  pay  the  passed  dividends,  and  that  its  earnings  had  habitually  be^i  illegally 
diverted.  On  the  Joinder  of  issue  the  action  was  referred  to  William  M.  Hoes, 
Esq.,  as  sole  referee,  to  hear  and  determine  the  same,  and  witnesses  were 
examined  before  him  at  four  hearings,  some  of  defendant's  books  of  account 
being  produced  by  its  treasurer,  in  whose  custody  they  were  under  subpoena 
duces  tecum.  No  bookkeeper  designated  by  plaintiffs'  attorney  was  allowed 
by  defendant's  treasurer  or  by  its  attorney  to  examine  defendant's  books^ 
although  permission  to  make  such  examination  was  repeatedly  requested, 
both  by  the  referee  and  by  the  plaintiffs'  attorney;  and  finally  the  learned 
referee  suggested  to  plaintiffs'  attorney  that  he  should  apply  to  the  court  tar 
an  order  of  inspection,  and  furnished  his  certificate  for  that  purpose. 

Plaintiffs  thereupon  filed  a  petition  setting  forth  the  importance  to  them  of 
an  examination  of  the  books  in  question,  and  containing,  in  substance,  the 
facts  set  forth  in  the  following  affidavit  of  plaintiffs'  attorney  filed  in  support 
thereof: 

"P.  H.  Vernon,  being  duly  sworn,  says  that  he  Is  attorney  for  the  plaintiflb 
in  the  above-entitled  action,  which  is  now  on  trial  before  William  M.  Hoes, 
referee*  and  that  the  defendant  appeared  by  Joseph  G.  Mathews,  Esq.,  Its 
attorney,  but  has  recently  been  represented  on  the  trial  by  L.  J.  Morrison, 
Esq.,  as  counsel  That  in  deponent's  opinion  it  is  very  important  for  the  inter- 
ests of  plalntiffiB  that  defendant's  books  of  account  and  papers  should  be  thor- 
oughly examined  by  a  competent  bookkeeper,  so  that  not  only  its  receipts 
and  disbursements,  but  allto  the  results  of  Its  business,  and  the  amounts  of 
profits  realized  therefrom  from  quarter  to  quarter,  may  be  definitely  ascer- 
tained; and  that  in  deponent's  opinion  a  thorough  examination  of  defendant's 
books  and  papers  is  material  and  necessary  to  the  proper  presentation  of 
plaintiffs'  case  to  the  referee.  That  on  various  occasions  during  the  progress 
of  the  trial  deponent  has  requested  Albert  L.  Gohn,  Esq.,  the  treasurer  of 
defendant,  who  has  the  custody  of  its  books  and  papers,  to  allow  deponent's 
representative  to  examine  them,  but  said  Cohn  has  persistently  refused  de- 
ponent's  requests  for  such  examination,  and  has  also  refused  the  request  of 
said  referee,  that  he  would  allow  the  representative  of  deponent  to  examine 
said  books.  That  on  or  about  the  seventh  day  of  April,  1893,  deponent  gave  to 
Mr.  Otto  J.  Frickel,  a  bookkeeper  fai  the  employ  of  Messrs.  Sweeeter,  Pem- 
broke &  Co.,  Nos.  874,  376,  378,  Broadway,  In  tlie  city  of  New  York,  a  letter 
a  copy  of  which  is  hereto  annexed,  marked  'lOxhibit  B,'  and  that  dep<ment 
is  informed  by  said  Otto  J.  Frickel,  mentioned  in  said  letter,  h,e,  said  FrickeU 
took  the  same  to  defendant's  office,  No.  13  East  17th  St.,  in  the  city  of  New 
York,  and  delivered  the  same,  in  the  absence  of  said  treasurer,  to  Mr.  William 
Law,  defendant's  bookkeeper,  who  was  in  charge  of  its  oflice;  and  that  the 
said  Law  informed  him  that  he  had  been  instructed  to  allow  nobody  to  see 
the  books.  That  afterwards,  and  on  the  12th  day  of  April,  1893,  the  said  ref- 
eree wrote  to  said  Cohn,  and  sent  to  deponent,  for  delivery  to  him,  a  letter, 
of  which  a  copy  is  hereunto  annexed,  marked  'Exhibit  D,'  by  his  assistant, 
Mr.  F.  N.  H.  Greaves,  to  said  Cohn,  at  his  law  office,  No.  280  Broadway,  In 
said  city;  and  that  said  Gohn  informed  deponent's  said  assistant  that  he  would 
send  a  written  answer  to  said  letter,  but  that  said  Cohn  never  did  so.  That 
on  the  19th  day  of  April,  1893,  some  of  defendant's  books  of  account  were 
paroduced  at  referee's  office  under  a  subpoena  duces  tecum,  served  upon  said 
Cohn,  but  that,  the  referee  being  inadvertently  absent  from  his  ofllce,  said 
Cohn  and  defendant's  said  counsel  would  not  allow  said  books  to  be  examined 
by  said  Frickel,  who  was  present;  and,  as  the  referee  did  not  appear  within 
three-quarters  of  an  hour  of  the  hour  appointed  for  the  hearing,  said  Cobs 
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had  Mdd  books  ImaKdUitelr  remoTod  ftom  iaid  reierfie**  office.  Thiit  te*- 
poneat  luw  oxainliiod  said  Wilttam  Law,  defendant^i  boakkeeper»  as  a  wltuess- 
hetore  said  veferse,  and  tlat  from  his  testimony  it  appears  that  said  Cobr^ 
owes  deteDdant  ssTeial  tbousaad  doUais  for  moneys  drawn  from  its  fonds^ 
and  that  his  brother*  Caspar  L.  Cohn,  who  was  president  of  defendant  in  July,. 
ItfiKl,  but  who  went  abroad  abont  the  end  of  said  Jnly  on  boslness  in  which 
the  said  defendant  Is  not  Interesled,  and  who  has  remained  abroad  ereir 
alnoe^  Is  also  indebted  to  defendsnt  In  |800  or  $900,  at  least,  for  overdrafts  of 
moneys;  and  that  large  amonnts  <d  merchandise,  amounting  to  sereral  thou^ 
sand  doHars,  haye  been  bouglit  and  paid  for  bgr  defendant^  and  sent  to-- 
germicide  companies  In  Boston  and  Phlladelphku  tn  whidi  said  companies 
said  Qispar  L.  Gohn  is  largely  interestedr  and  to  said  Oaq[>ar  L.  Cohn  himself 
In  Kngtsnd,  and  that  defendant  has  never  received  payment  therefor.  That 
deponent  eerily  bcUevea^  from  the  testimony  of  ssid  Law,  and  from  sucb 
cursory  examination  of  defendant's  books  of  accoimt  as  deponent  has  beeiif 
able  to  make  during  the  progress  of  the  trial,  that  the  profits  of  def^idant's 
bushices  during  the  periods  mentioned  in  the  complaint  have  been  sufficient 
ts  warrant  and  require  the  payment  of  dividends  to  its  preferred  stodUiold- 
em,  in  pursuance  cdT  the  terms  and  conditions  under  which  said  stock  was- 
sold  to  plaintiffs  by  defendant;  and  that  an  examination  of  defendant's  books 
and  papers  by  a  competent  boolckeeper  will  furnish  full  evidence  of  the  alle- 
gations in  the  complaint;  and  entitie  plaintiffs  to  a  specific  performance  ogr 
defendant  of  its  contract,  aiscording  to  the  prayer  of  the  complaint;  and  that 
there  are  oitries  in  said  books  of  all  the  matters  of  which  plaintiffs  seek  a  re^ 
covery;  and  that  without  an  ezaminatton  of  said  entries  plaintiffs  cannot^ 
in  deponent's  opinion,  safely  rest  their  case.  That  no  previous  application  has 
been  made  for  an  order  to  show  cause  herein,  and  that,  as  a  hearing  in  said 
action  has  been  appointed  for  the  IGth  day  of  May,  deponent  fears  that  if 
he  gives  an  eight-days'  notice  of  moticm  there  will  not  be  time  for  an  ade- 
quate examination  of  said  books  before  said  hearing.*' 

"Exhibit  B.  • 

**I>ear  Sir:  The  bearer,  Mr.  Otto  J.  Frickel,  a  bookkeeper  hi  the  em^ 
ploy  of  Messra  Sweester,  Pembroke  &  Co.,  would  lil^e  to  make  some  examina^ 
tion  of  the  books  of  account  of  the  Germicide  Ck>mpany  of  New  York,  in  be- 
half of  the  Sweester  plaintiffs,  In  the  pending  suit  against  said  company,  and. 
for  me.  Khidly  allow  him  to  make  such  examination^  and  oblige.*' 

The  referee  certified  as  follows: 

"1,  WilUam  M.  Hoes,  the  referee  heretofore  appointed  to  hear  and  deter- 
ndne  the  issues  in  this  action  by  an  order  of  this  court  made  on  the  23d  day 
of  Januarys  1883,  do  respectfully  certify  that  the  hearing  of  this  action  was, 
on  the  12th  day  of  April,  1803,  adjourned  by  me,  on  request  of  defendant's 
counsel,  to  April  19th  at  ten  o'clock  A.  M.  That  I  was  detained  from  my 
office  on  April  IDth,  and  did  not  arrive  there  until  about  eleven  o'clock,  wheD 
1  was  informed  by  a  representative  at  my  office  that  both  parties  to  this 
action  had  appeared,  and  that  no  stipulation  had  been  made  by  counsel  in 
r^pird  ti>  any  adjourned  day.  That  I  thereupon  mailed  to  each  of  the  counsel 
In  this  action  a  letter,  of  which  the  following  is  a  copy: 

**^*6entleinen:  I  was  abannt  from  my  office  yesterday,  and  was  under  Uie  im- 
pression that  the  hearing  in  the  above  action  was  set  down  for  eleven  A.  M^ 
to-day,  and  I  arrived  here  shortly  after  that  hour,  finding  that  both  parties 
had  been  present  I  regret  that  this  mistake  on  my  part  has  occurred,  and 
I  hsTe  set  the  case  down  for  Friday,  April  28,  at  11  A.  M.,  and  hereby  give 
ample  notice  to  both  parties.' 

"That  I  have  waited  three-quarters  of  an  hour  on  this  28th  day  of  April, 
189a  to  wtt,  from  eleven  o'clock  to  eleven  and  three-quarters  o'dock  A.  M.„ 
and  have  been  attended  only  by  Mr.  P.  H.  Vernon,  attorney  for  the  plaintiffs,, 
and  that  neither  Mr.  L.  J.  Morrison  nor  Mr.  A.  L.  Cohn  nor  Mr.  Joseph  T.  Math- 
ews has  appeared  before  nie,  nor  have  defendant's  books  of  account  been  pro- 
duced^ although,  as  shown  by  the  subpoena  duces  tecum  and  ordinary 
subpoena,  with  proof  of  service  thereof  upon  Albert  U  Cohn,  treasurer  of 
the  defendant  todorsed  thereon,  the  said  Albert  L.  Cohn  was  duly  subpoenaed 
to  attend  and  produce  defendant's  books  of  account     That  I  furtlier  adr- 
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Joumed  the  hearing  In  this  action  to  May  16,  1898,  at  eleven  o^dock  A.  M., 
to  enable  plaintifls*  attorney  to  apply  to  this  court  for  an  order  directing  the 
production  of  the  defendant's  books  of  account,  so  that  they  may  be  fully 
examined  by  him,  and  by  bitch  bookkeepers  as  he  may  designate.  That  at  a 
quarter  after  eleven  o'clock  this  day  a  representatiye  from  Mr.  Morrison's 
office  called  and  was  informed  by  me  that  if  said  Albert  1m  Gohn  did  not  ap- 
pear and  have  said  books  produced  before  eleven  and  one-half  o'clock  this 
day,  that  I  should  give  a  certificate  to  the  plaintiffs'  attorney,  upon  which 
he  might  apply  to  this  court  That  on  the  26th  day  of  April,  1883,  I  re* 
ceived  from  said  Lewis  J.  Morrison  a  letter,  of  which  the  following  is  a  copy: 

"'Dear  Sir:  It  will  be  impossible  for  either  Mr.  Oohn  or  myself  to  attend 
on  the  28th  by  reason  of  previous  conrt  engagements.  I  intended  writing 
you  before,  but  have  been  changing  offices,  and  this  is  the  first  opportunity 
I  have  had.  Any  day  next  we^  exc^t  Friday,  agreeable  to  you  and  Mr. 
Vernon,  will  suit  us. 

"'Yours,  respectfuUy^  L.  J.  Morrison. 

"•Mr,  Wm.  M.  Hoes.' 

"That  I  made  no  reply  to  said  letter,  and  have  no-t  given  my  consent  to 
any  adjournment  to  hearing  set  down  for  this  day,  except  as  above  stated. 

"April  23,  1883.  Wllliaro  M.  Hoes,  Referee." 

On  reading  the  foregoing  the  court  "ordered  that  defendant,  the  Germicide 
Company  of  New  York,  give  to  said  plaintiffs  a  discovery  and  inspection 
and  permission  to  take  copies  of  its  cash  books,  Journals,  ledgers,  check  books, 
bank-deposit  books,  invoice  books,  and  other  books  of  account,  and  otlier 
books  containing  entries  relating  to  the  transaction  of  its  business,  and  that 
discovery  and  inspection  be  made  by  forthwitii  p^mitting  a  competent  per- 
son selected  by  plaintiffs,  or  by  their  said  attorney,  to  inspect  and  examine 
said  books  at  defendant's  place  of  business,  No.  13  East  Seventeenth  street, 
in  the  dty  of  New  York,  and  by  having  said  books  remain  open  to  the  ex- 
amination of  plaintiffs,  tlieir  attorneys  and  accountants,  during  the  ordinary 
business  hours  oft  each  day,  with  the  privilege  of  making  extracts  therefrom, 
and  of  any  and  all  entries  therein  relating  to  the  receipts  and  disbursements 
and  expenses  and  profits  of  defendant's  business  during  the  period  mentioned 
in  the  complaint;  and  that  in  default  thereof  defendant  ^ow  cause,  at  a 
special  t^m  of  this  court  to  be  held  at  chambers,  at  the  county  courthouse, 
in  the  city  of  New  York,  on  the  8th  day  of  May,  1893,  at  11  o'clock  in  the  fore- 
•noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  such  inspection  and 
discovery  should  not  be  made  as  aforesaid,  and  why  the  prayer  of  the  an- 
nexed petition  should  not  be  granted,  and  why  plaintiffs  should  not  have 
such  other  and  fm'ther  relief  as  may  be  just,  with  the  costs  of  this  motion.'* 

Defendant  having  appeared  and  failed  to  show  cause  why  suchtinspection 
and  discovery  should  not  be  made  as  required  by  the  foregoing  order,  the 
coiu-t  furthor  "ordered,  that  the  said  tlefendant  produce  at  its  place  of  busi- 
ness. No.  13  East  Seventeenth  street,  in  the  city  of  New  York,  on  the  17lh  day 
of  May,  1893,  at  nine  o'clock  in  the  forenoon,  all  the  above-mentioned  books 
and  documents,  and  there  allow  plaintiffs  and  their  said  attorney,  and  ac- 
countant or  accountants  designated  by  them,  or  any  of  them,  to  inspect  the 
same,  and  to  take  copies  tliereof  and  extracts  therefrom,  on  said  day,  and 
on  each  following  business  day,  from  9  o'clock  A.  M.  to  6  o'clock  P.  M.,  for 
so  many  days  as  plaintiffs,  their  said  attorney  and  designated  accountants, 
shall  desire  for  said  purpose,  not  exceeding  three  weeks." 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Joseph  G.  Mathews,  (L.  J.  Morrison,  of  counsel,)  for  appellant 
P.  H.  Vernon,  (Vernon  H.  Brown,  of  counsel,)  for  respondents. 

PER  CURIAM,  In  view  of  the  conduct  of  the  defendant  in 
reference  to  the  production  of  the  books  under  the  subpoena  duces 
tecum,  we  think  the  granting?  of  the  order  for  examination  was 
justified.  The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements. 
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(09  Hun,  400.) 
STEVENS  et  al.  r.  CENTRAL  NAT.  BANK  OP  BOSTON  et  aL 

(Supreme  Ck>urt,  General  Term,  Tblrd  Department    May  8,  1888.) 

SNJonnifo  Judicial  Salb^Conflictikg  Statb  and  Fbdbral  Jurisdiction. 
In  1872  a  railroad  mortgage  was  foreclosed,  and  sale  made  to  H.  and  L. 
In  1880  one  8.  brought  an  action  in  behalf  of  himself  and  other  bondhold- 
ers, alleging  that  H.  and  L.  purchased  the  road  and  mortgaged  it  to  P. 
and  D.  for  the  benefit  of  the  original  bondholders.  A  receiyer  was  ap- 
pointed, and,  on  his  application,  certificates  were  issued,  a  large  number 
of  them  to  defendant,  and  Judgment  was  entered  directing  a  sale  of  the 
road,  subject  to  the  certificates,  and  it  was  accordingly  sold  to  H.  and  F. 
In  1880  appellant,  the  interest  on  the  certificates  not  having  been  paid, 
brought  an  action  against  H.,  F.,  and  others,  which  %uit  was  removed  to  the 
circuit  court  of  the  United  States,  and  resulted  in  a  decree  directing  the 
sale  of  the  road  and  the  payment  of  defendant  Held,  in  an  action  begun 
in  1887  by  bondholders  who  were  not  made  parties  to  the  action  brought 
in  1880  by  S.,  that,  the  judgment  in  that  action  being  vacated,  on  the 
ground  that  the  action  was  not  a  representative  one,  and  was  fraudu- 
lently conducted,  and  it  being  adjudged  that  the  decree  in  the  action 
brought  in  1872  be  enforced,  it  was  proper  to  enjoin  the  sale  under  the  de- 
cree of  the  United  States  circuit  court. 

Appeal  from  sDecial  term,  Saratoga  county. 

Action  by  Aaron  R  Stevens  and  others  against  the  Union  Trust 
€k)inpany  of  New  York  and  others.  From  an  order  denying  a 
motion  of  the  Central  National  Bank  and  other  defendants  to 
strike  out  from  the  judgment  a  provision  enjoining  them  from  pro- 
ceeding with  a  sale  of  the  Lebanon  Springs  Railroad  under  a  de- 
cree of  the  circuit  court  of  the  United  States,  the  moving  parties 
appeal    Affirmed. 

For  former  reports,  see  11  N.  Y.  Supp.  268;  16  N.  Y.  Sapp.  380. 

The  Lebanon  Springs  Railroad  was  mortgaged  to  the  Union  Trust  Ck>mpany 
of  New  York,  to  secure  bonds  to  the  amount  of  $2,000,000.  Default  having  been 
made,  the  Union  Trust  Company  brought  two  actions  to  foreclose,  one  in  New 
York  and  one  in  Vermont,  and  in  December,  1872,  it  obtained  a  judgment  of  fore- 
closure and  sale  in  the  former  action,  and  a  decree  of  foreclosure  and  sale  in 
the  latter  action.  Under  the  judgment  the  part  of  the  railroad  in  New  York  was 
sold  to  one  Duncan,  for  $100,000,  none  of  which  has  ever  been  paid,  but  a  deed 
V7as  given  to  one  Hull,  a  clerk  of  Duncan*s.  Under  the  decree  the  part  in  Vermont 
was  sold  to  one  Park,  for  $25,000,  none  of  which  has  ever  been  paid;  and 
by  the  direction  of  Park  a  deed  was  given  to  one  Lincoln,  one  of  Park's 
clerics.  HuU  and  Lincoln  then  united  in  a  mortgage  of  the  railroad  to  Park 
and  Duncan  for  $5,000,000,  payable  in  six  months.  There  was  no  considera- 
tion for  this  either.  Having  given  tills  mortgage,  Hull  and  Lincoln,  again 
without  any  consideration,  deeded  the  entire  railroad  to  the  New  York,  Bos- 
ton &  Montreal  Railway  Company.  This  latter  company  mortgaged  it  for 
$25,000,000,  sold  enough  of  the  bonds  in  France  to  realize  $6,000,000,  and 
then  failed,  and  all  its  property  passed  into  the  hands  of  a  receiver.  The 
railroad  was  then  taken  possession  of  by  one  Root,  who  ran  it  in  the  name 
of  a  company  which  he  organized  under  the  manufacturing  law  of  New  York, 
and  which  he  called  the  "Harlem  Extension  Railroad  South  Coal  Transportation 
Company."  Matters  being  in  this  state,  Marvin  Sackett,  in  September,  1880, 
brought  an  action  against  the  New  York,  Boston  &  Montreal  Railway  Company, 
€^en.  Butterfleld,  its  receiver.  Root,  and  his  Harlem  Extension  Railroad  South 
0)al  Transportation  Company,  Sackett  alleging  that  he  owned  bonds  of  the 
original  $2,000,000  mortgage  to  the  amount  of  $8,700;  that  the  purchase  by 
HuU  and  Lincoln  and  their  mortgage  to  Park  and  Duncan  was  for  the  benefit 
of  the  bondholders  under  the  original  mortgage;  and  in  his  complaint  he  pro- 


Digitized  by 


Google 


220  NBW  YORK  SUPPL£M£N'J ,  vol.  24.  [Sup.  Ct. 

fessed  to  bring  bis  suit  on  the  behalf  of  those  bondholders.  He»  howeyer,. 
made  parties  only  the  above.  It  is  also  declared  l^  the  judgment  that  one 
Tilden  was  associated  with  Sackett  in  that  action.  The  New  York,  Boston. & 
Montreal  liailway  Company  and  Gen.  Butterfleld,  its  reoeiyer,  made  default. 
Root  and  his  Harlem  fiXtension  Railroad  South  Coal  Transportation  Com- 
puiy  put  in  an  answer,  in  whlcdi  they  did  not  allege  any  facta  whi<di  showed 
that  they  had  any  interest  in  or  right  to  the  t>os8ession  of  the  railroad. 
Sackett  then  moved  for  a  receiver,  and  one  Van  Valkenburgh  was  i^pointed. 
Van  Valkenburgh  applied  for  leave  to  issue  certificates,  and  the  court  author- 
ised him  to  issue  them  to  the  amount  of  $8r  0,000.  Sackett  and  Tilden  then 
presented  claims,  which«  if  valid,  were  behind  the  mortgage,  to  the  anxrant  tyi 
about  $28,OOO,--Sack0tt,  $3,1)07.80;  Tilden,  $23,967.37.  They  w^e  paid  by  the 
recover.  In  October,  1884,  a  trial  was  had,  which  resulted  in  a  jud^ent 
by  which  a  sale  of  the  road  was  directed  to  be  made,  subject  to  the  principar 
of  the  receiver's  certfflcatea  The  interest  upon  the  certificates  then  due  was 
directed  to  be  paid  out  of  the  purchase  money.  Under  this  judgment  the  road 
was  sold,  after  June  of  the  year  1885,  to  defendants  Foster  and  Hazard,  foz 
$155,000.  It  is  also  declared  that  Van  Valkenburgh  realized  upon  his  $350,000 
of  certificates  $236,500,  and  no  more;  that  out  of  this  amount  he  paid  out 
fll5,784.41,  in  the  above  dalms,  counsel  fees,  interest  on  the  certificates,  and 
to  himself.  The  entire  sum  of  $155,000,  realized  by  the  sale,  was  absorbed 
by  the  interest  on  the  certificates  then  due,  and  the  accumulated  debts  of 
the  receivership,  and  the  sum  was  made  up  in  advance  with  that  view.  The 
interest  of  1886  upon  the  certificates  not  having  been  paid,  the  Central 
National  Bank,  a  large  certificate  holder,  brought  an  action  against  the 
defendants  Hazard  and  Foster  and  another  railroad  company  to  which  they 
had  conveyed  the  railroad.  That  action  was  removed  to  the  circuit  court 
of  the  United  States,  and  resulted  in  a  decree  in  March,  1887,  which  directed 
the  sale  of  the  road,  and  that  Hazard  and  Foster  diould  pay  any  deficiency. 
The  action  was  brought  by  the  Central  Bank  in  behalf  of  all  other  certificate 
holders,  as  well  as  itself.  The  officer  of  the  United  States  court  immediately 
advertised  the  road  for  sale,  and  has  kept  the  sale  adjourned  from  time  to 
time  until  now.  This  is  the  sale  which  the  injunction  complained  of  relates 
to,  all  the  parties  to  that  action  behig  parties  to  this.  The  present  action  was 
begun  in  April,  1887,  and  the  road  has  been  tn  the  possession  of  the  court,  by 
its  receiver,  since  shortly  after  its  commencement.  It  is  brought  by  other 
bondholders  under  the  same  mortgage,  and  the  Union  Trust  Company  Is  a 
party.  The  judgment  complained  of  was  entered  on  the  12th  of  November,. 
189L  It  adjudges  that  the  foreclosure  judgment  and  decree  of  1872  be 
now  enforced;  that  the  $5,000,000  mortgage  is  held  by  Duncan  and  the  admin- 
istrator of  Paik,  impressed  with  a  trust  for  the  benefit  of  the  Union  Trust 
Company,  as  trustee  under  the  original  mortgage;  that  the  judgment  and  all 
the  proceedings  in  Sacketfs  suit,  including  the  sale  to  Hazard  and  Foster, 
and  the  referee's  deed  to  them,  be  reviewed  and  reversed,  set  aside  and 
vacated.  It  directs  the  sale  of  the  road,  the  proceeds  to  go  to  the  original 
bondliolders,  except  that  the  proceeds  coming  to  bonds,  the  owners  of  which 
were  actually  concerned  In  Sackett's  suit,  are  to  go  to  the  receiver's  certlfi- 
eates;  and  it  directs  a  reference  to  ascertain  which  and  how  many  bonds 
were  owned  by  persons  who  were  so  concerned  in  Sacketfs  suit.  Among 
oth*»r  provisions,  it  perpetually  enjoias  everybody  from  doing  anything  to- 
afPect  the  property  or  Interfere  with  Its  sale,  and,  as  a  part  of  this,  It 
enjoins  all  the  parties  to  the  suit  from  proceeding  with  the  sale  advertised 
under  the  decree  of  the  circuit  court  of  tho  United  States.  This  latter  pro- 
Tision  is  the  one  complained  of. 

The  opinion  of  Mr.  Justice  PUTNAM,  at  special  term,  is  as  fol- 
lows: 

The  facts  on  tho  second  trial  beini?  substantially  the  same  as  on  the  first, 
In  directing  jiulginont  hewin,  I  based  my  conclusion  on  the  holding  of  the 
general  term,  (11  N.  Y.  Supp.  268,)  feeling  bound  to  follow  tl\at  court  If 
the  question  in  the  case  had  not  already  been  passed  up^m  by  the  appellate 
Mbunal,  I  might  have  rtKiched  a  different  conclusion;  but,  of  course,  the 
•pinion  of  the  general  term  on  the  same  state  of  facts  concluded  me.    The 
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effect  Of  my  decision,  therefore,  was  to  carry  out  tiie  judgment  of  the  genend 
term,  and  bene*)  to  determine,  in  refprence  to  the  Sackett  writ,  that  **«uch  am 
An  action,  thna  instituted,  controlled,  and  resoltlng,  cannot  be  upheld.  It 
was  not  a  repreaentattre  Koit  in  fact.  If  it  was  such  in  form  and  regolai^ 
Ity,  then  it  Is  effectually  impeached  for  fraud.  The  plaintlftii  are  *  *  ^ 
imtitled  to  reUcf  subshiDtlnlly  the  same  as  if  the  Sackett  action  had  never 
-existed.  They  were  in  no  sense  parties  to  that  action,  and*  therefore,  th^r 
rlffhtB  remain  untouched.  It  is  said  they  are  bound  l^  the  receiver's  certUI' 
•cates,  which  were  declared  to  be  a  lirat  lien  upon  the  property.  This  cannot 
be  so  without  a  violation  of  const ituttonal  protection.  The  court  acquires 
jurisdiction  of  the  parties  and  of  the  subject-matter  before  it,  but,  from  the 
uarare  of  the  case,  can  only  acquire  juriadlctian  of  so  much  of  the  subject 
matter  as  aU  the  parttes  before  it  hold.  ♦  ♦  ♦  'Those  who  take  receivars^ 
'Certificates  must  be  deemed  to  have  taken  them  subject  to  the  tights  of  par- 
ties who  have  prior  liens  upon  the  property,  and  who  have  not  been,  but 
aliotild  have  been,  brought  before  the  court'  •  •  •  The  Central  Nar 
tional  Bank  of  Boston,  a  large  holder  of  these  certificates,  as  plaintiff,  for 
Itself  and  all  other  certificate  holdem,  brought  an  action  against  Hamrd  and 
Foster,  the  purchasers  of  the  railroad,  upon  the  sale  of  the  Sackett  suit,  and 
jiKninst  the  New  York,  Rutland  &  Montreal  Railway  Oompany,  to  which  corn- 
puny  Hazard  &  Foster  conveyed  the  rood,  and  against  the  American  Loan 
^  Trust  Company,  trustees  of  mortgage  bonds  Issued  by  said  railroad  com- 
pany. Judgment  was  obtained  against  said  defendants,  establishing  the 
lKink*s  ownership  of  its  certificates  and  their  lien  upon  the  railway,  and  pro- 
vicMntf  for  the  sale  of  the  railway  to  pay  ^the  plaintifP  and  suoh^  others  as 
should  come  in  and  establish  their  ownership.  Such  a  judgment  is  good 
agsilnst  the  defendants  tai  that  action.  They  derive  title  to  the  railroad  tmder 
the  Sackett  sale,  which  preferred  the  certlflcatcs.  It  is  not  binding  upon  the 
phiintifPs."^  In  pursuance  of  the  decision  of  the  appellate  court,  I  therefore 
found  that  the  plaintiffs  were  entitled  to  a  judgment  providing  that  the  Sack* 
«tt  judgm^it  and  all  the  proceedings  in  that  action.  Including  the  sale  and 
the  deed  by  the  referee  to  the  defendants  Hazard  and  Foster,  be  reviewed 
and  reversed,  imd  all  the  property  and  franchims  described  In  the  com- 
plaint, together  with  all  the  Interest  tSiereln  of  all  the  parttes  to  fbis  sul' 
and  all  the  Lebanon  Springs  &  Harlem  Extension  bondholders,  be  sold  for 
the  purposes  above  stated;  also  holding  that  the  holders  of  the  certificates 
issued  in  the  Sackett  suit  by  the  receiver.  Van  Valkenburgh,  are  entitled  to 
such  proceeds  of  the  sale  as  shall  belong  to  those  Lebanon  Springs  bonds 
which  were  in  the  trial  and  judgment  in  the  Sackett  suit  represented. 

In  this  discussion  we  must  assume  that  my  conclusions  and  findings,  based, 
as  they  are,  on  the  authority  of  the  appellate  court,  as  to  the  SacScett  8«ilt» 
sre  correct,  and  that  the  Sackett  Judgment  and  sale  th^eunder  were  properly 
set  aside.  Having  reached  the  conclusion,  then,  tliat  the  Sackett  suit  was 
fraudulent,  and  not  a  representative  action,  and  that  the  salo  thereund<v 
should  be  vacated  and  set  aside,  and  that  the  certificates  issued  in  said  action 
are,  as  to  the  plaintiffs,  invalid,  and  not  enforceable,  and  that  there  must  be 
a  new  sale  of  the  property  under  the  judgment  in  this  action,  it  remains  to 
be  seen  whether  the  defendant  the  Central  National  Bank  of  Boston  should 
be  allowed  to  proceed  with  the  sale  under  the  certificates  issued  in  the  Sack- 
ett suit  under  the  judgment  in  the  circuit  court  ci  the  United  States.  Bank 
V.  Hazard.  30  Fed.  Rep.  484.  For  what  purpose?  The  sale  under  the  judg- 
ment in  that  action  could  convey  no  title.  It  must  be  subject  to  and  over- 
reached by  the  sale  directed  by  the  judgment  hereto;  yet,  being  made  sub- 
sequent to  said  last-named  judgment,  the  effect  would  necessarUy  be  to  cast 
a  cloud  upon  the  title,  and  to  embarrass  the  subsequent  sale  to  be  made  is 
tbis  action.  The  judgment  in  the  United  States  court  cannot  be  interfered 
with  as  for  as  to  determine  the  right  of  the  Central  National  Bank  to  recover 
the  proceeds  of  the  bonds  represented  in  the  Sackett  salt,  as  agahost  the 
defendants  in  the  federal  action.  On  the  sale  in  this  action  the  bonk  will 
receive  the  proceeds  of  the  hoods  represented  Im  the  Sackett  suit,  which 
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would  go  otherwlM  to  the  bondbolders.  On  the  sale  so  to  be  made,  it  Is  to  be 
presumed  that  the  property  will  bring  as  Idgli  a  price,  if  not  higher,  as  en  the 
sale  under  the  United  States  Judgment;  and  hence  defendants  will,  in  fact, 
receive  the  same  proceeds  as  under  the  sale  In  the  federal  action.  Why, 
then,  should  the  property  be  sold  in  Ibat  action,  such  sale  being  necessarily 
overreached  by  the  sale  to  be  made  herein,  and  conveying  no  title?  What 
would  be  the  efPeot  of  such  a  sale?  The  general  term  holds  that  the  cer- 
tificates are  void  as  to  plaintiffs  and  all  bondholders  not  represented  in  the 
Sackett  suit;  that  the  Judgment  in  the  federal  action  is  not  binding  on  such 
bondholders;  that  plaintiffs  are  entitled  to  relief,  the  same  as  if  the  Sackett 
suit  had  never  existed;  that  is,  a  judgment  of  foreclosure  and  sale  under 
which  a  title  to  the  road  can  be  given.  What,  then,  would  be  the  effect  of 
a  sale  under  the  federal  judgment  in  favor  of  the  bank?  As  stated,  such  a 
sale  would  not  give  any  title  to  the  property.  At  the  most,  it  would  con- 
voy to  the  purchasers  the  interest  of  the  certificate  holders  who  have  acquired 
the  interest  of  the  bondholders  represented  in  and  assenting  to  the  Sackett 
action,  and  who  are  also  represented  in  the  federal  action.  But  what  bond- 
holders? As  held  by  the  general  term,  there  must  be  an  identification  of  those 
bondholders  who  held  aloof  from  the  Sackett  suit,  for  such  are  not  bound 
by  any  proceedings  therein,  and  are  entitled  to  the  benefit  of  this  action. 
Therefore,  if  there  is  a  sale  under  the  federal  Judgment,  its  only  effect  will 
be  to  transfer  to  the  purchasers  the  interest  of  the  certificate  holders  repre- 
senting the  bondholders  who  were  represented  in  the  Sackett.  action  to  the 
proceeds  of  the  sale  in  this  action.  But  such  interest  is  already  preserved  and 
taken  care  of  by  the  Judgment  herein.  Under  the  Judgment  entered  in  tlfis 
.nction  under  the  direction  of  the  appellate  court,  there  can  be  no  sole  under  the 
federal  Judgment;  that  is,  a  sale  that  will  transfer  any  title  to  the  purchaoers. 
For  the  above  and  various  other  reasons  not  necessary  to  be  stated,  I  think 
that  the  dause  in  the  judgment  restrahiing  the  sale  under  the  federal  Judg- 
ment should  be  retained.  If  the  bank  has  a  claim  against  Hazard  and  Fos- 
ter, the  purchasers  on  the  sale  under  the  Sackett  Judgment,  f6r  any  defi- 
cloncy,  after  the  Judgment  in  this  action  setting  aside  the  Sackett  Judgment 
and  sale,  I  think  they  may  recover  such  deficiency,  as  well  if  the  property 
is  sold  pursuant  to  the  Judgment  herein  as  if  sold  under  the  federal  Judg- 
ment 

It  is  suggestiKl,  however,  that  the  state  court  cannot  enjoin  parties  from 
proceeding  In  the  United  States  court  in  an  action  or  under  Judgment  therein. 
There  are  statements  in  vaiious  authorities  that  woidd  seem  to  sustain  ttiat 
position.  Thus,  in  2  Story,  Eq.  Jur.  f  900,  the  author  says,  referring  to  the 
power  of  the  chancery  court  to  restrain  parties  within  its  Jurisdiotion  from 
proceeding  in  foreign  courts  in  certain  cases:  **There  is  one  exception  to  this 
doctrine  which  has  long  been  recognized  in  America,  »ind  that  is  that  state 
courts  cannot  enjoin  proceedings  in  the  courts  of  the  United  States,  nor  the 
hitter  in  the  former  courts."  Chancellor  Walworth,  also,  in  Mead  v.  Merrltt. 
2  Paige,  402,  says:  "Although  the  court  haj9  the  physical  power  to  act  c<>- 
ercively  on  a  party  witliln  its  jurisdiction  to  the  same  extent.  It  has  frequent- 
ly decided  tliat  it  would  not  sustiin  an  Injunction  restraining  a  suit  or  pro- 
ceeding previously  commenced  in  a  cwirt  of  a  sister  state,  or  in  any  of  the  fed- 
eral courts.  The  same  principle  has  been  adopted  by  the  supreme  court 
of  the  United  States."  Diggs  v.  Wolcott,  4  Oranch.  179;  McKim  v.  Voop- 
hies,  7  Granch,  279.  **I  am  not  aware  that  any  court  of  equity  in  the  Union 
lias  deliberately  decided  that  it  wUl  exercise  the  power,  by  process  of  in- 
junction, or  restraining  proceedings  which  have  been  previously  commenced 
in  the  courts  of  another  state."  To  the  same  effect  is  the  case  of  Rio  Grande 
R.  Co.  V.  Gomila,  132  U.  S.  483, 10  Sup.  Ot.  Rep.  165,  the  other  case  cited  by 
defendant  See  Schuyler  v.  PeUssier,  3  Edw.  Oh.  191;  Coster  v.  Griswold, 
4  Edw.  Gh.  876. 

On  the  other  hand,  in  Diusmore  v.  Nereshelmer,  82  Hun,  206,  the  general 
term  of  the  first  district  enunciates  this  doctrine:  ^'The  principle  has  been 
regarded  and  stated  as  elementary  in  its  character  that  a  court  of  equity 
should  interfere,  when  sufficient  equitable  reasons  are  presented  for  so  doing, 
to  restrain  the  prosecution  of  an  unconscionable  action,  although  it  may  be 


Digitized  by 


Google 


Sap.  Gt.]  6TEVEN8  9.  CENTRAL  NAT.  BANK.  223 

pending  in  the  ooforts  of  another  state  or  ooontry.  Story,  Bq.  Jiir.  f  809. 
This  may  be  done  without  Interfering  with  the  proceedings  themselTes,  by 
controlling  the  conduct  of  the  parties,  wh^i  they  are  sabject  to  the  Jurisdic- 
tion of  the  court  so  Interposing  for  the  prevention  of  injustice."  In  tl\at 
action  an  injunction  was  granted  to  restrain  the  prosecution  of  an  action 
in  the  supreme  court  of  the  District  of  GolumMa,  sufficient  equitable  grounds 
existing  therefor.  In  Dehon  ▼.  Foster,  4  Allen,  500,  the  court  remarked: 
**The  authority  of  this  court,  as  a  court  of  chancery,  upon  a  proper  case 
being  made,  to  restrain  persons  within  its  jurisdiction  from  prosecuting  suits 
either  in  the  courts  of  this  state  or  of  other  states  or  foreign  countries,  is 
clear  and  undisputable.  In  the  execution  of  this  power,  courts  of  equity 
proceed,  not  upon  any  claim  of  right  to  interfere  with  or  control  the  course 
of  proceedings  in  other  tribunals,  or  to  prevent  them  from  adjudicating  on 
the  rights  of  parties,  when  drawn  In  controversy  and  duly  presented  for 
their  determination,  but  the  jurisdiction  is  founded  on  the  dear  authority 
vested  in  the  coui^ts  of  equity  over  persons  within  t!ie  linilts  of  th^  juris- 
diction, and  amenable  to  process,  to  restrain  them  from  doing  acts  which  will 
work  an  injury  to  others,  .and  are  therefore  contrary  to  equity  and  gootl 
conscience.  As  the  decree  of  the  court  in  such  cases  is  pointed  solely  at  the 
party,  and  does  rot  extend  to  the  tribunal  where  the  suit  or  proceeding  1-; 
pen&n;;,  it  is  wholly  immaterial  that  the  party  is  presenting  his  action  m  liie 
courts  of  a  foreign  state  or  country."  This  case  was  followed  in  Vail  v. 
KnaPD,  49  Barb.  308,  300;  Claflin  v.  Hamlin,  (52  How.  Fr.  284.  In  Town  of 
Thompson  v.  Norris,  11  Abb.  N.  0.  171,  172,  .rusttce  Learned  intimates  that 
there  may  be  exceptional  cases  where  an  injunction  would  lie  restraining  the 
prosecution  of  an  action  in  the  United  States  courts.  See,  also.  Burgess  v. 
Smith,  2  Barb.  Ch.  280,  where  Cliancellor  Walworth  intimates  that  in  a  very 
special  case  the  rule  of  ccDiUy  forbidding  the  granting  of  an  Injunction  to 
stay  pr«x*eeding9  in  a  court  of  competent  Jurisdiction  of  a  sister  state  might 
not  be  followed.  In  Barry  v.  Brune,  8  Hun,  395,  71  N.  Y.  261,  an  action  was 
commenced  to  collect  an  insurance  policy,  and  to  restrain  the  enforcement 
of  a  Judgment  obtained  by  the  defendant,  Brune,  in  the  federal  court,  as 
assignee  of  the  policy  of  Insurance.  Plaintiff  obtained  a  judgiaent  for  the 
amount  of  the  poUcy,  and  a  perpetual  injimction  against  the  defendant 
restraining  lihe  enforcement  of  the  United  States  judgment.  This  case  would 
seem  to  determine  that,  in  a  special  case,  parties  might  be  enjc^ed  from  p]\/- 
cecdlng  hi  the  courts  of  the  United  States.  In  People  v.  Erie  Ry.  Ck).,  36 
How.  Pr.  132,  the  defendant  was  joined  from  delivering  its  property  to  a 
receiver  appointed  by  a  United  States  district  court  See.,  also.  Bowers  v. 
Diirant,  43  Hun,  348;  Garrison  Case,  1  How.  Pr.  (N.  S.)  352;  Klttie  Case, 
8  Daly,  72;   Hayes  v.  Ward,  4  Johns.  Ch.  122. 

If  the  judgment  of  the  Central  National  Bank  on  the  certificates  had  been 
In  the  supreme  court  of  the  state,  being  so  obtained  on  cortiflcates  issued 
in  an  action  held  to  be  fraudulent,  and  the  judgment  and  proceedings  In 
which  are,  so  to  speak,  "wiped  out*'  by  the  judgment  in  this  action,  it  would 
be  hardly  claimed  that  a  sale  on  the  foreclosure  of  said  certificates,  which 
would  convey  no  Htle,  and  which  would  necessarily  cast  a  cloud  upon  the 
title  of  the  property  under  the  sale  in  this  action,  should  be  allowed  to  pr6- 
ceod.  There  are  cases  which  hold  that,  where  the  jurisdiction  of  the  United 
8tntes  is  derived  from  the  citiLzensliip  of  the  parties,  no  higher  sanctity  or 
t*froct  can  be  claimed  for  a  Judgment  of  a  circuit  court  of  the  United  States 
rlian  is  due  to  judgments  of  the  state  courts  in  a  like  case  and  under  similar 
circumstances.  See  Dupassoiur  v.  Rochereau,  21  Wall.  135;  Crescent  City 
Ldvc-Scock  Co.  V.  Butchers'  Union  Slaughter-House  Co.,  120  U.  S.  147,  7  Sup. 
Ct.  Kcp.  472.  If  the  doctrine  as  enunciated  in  these  cases  is  correct,  then  the 
conrt  could  as  well  enjoin  the  parties  from  proceeding  to  a  sale  on  the  Judg- 
ment in  the  federal  cmrt  in  favor  of  the  Central  National  Bank  as  if  that 
Judgment  had  been  rendered  in  the  supreme  court  of  this  state;  especially 
in  a  case  like  this,  where  the  action  was  oommoiced  in  the  courts  of  this  state, 
and  only  removed  to  the  courts  of  the  United  States  because  of  the  citizen- 
ship of  the  parties. 
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With  some  hesitation  I  haTe  reached  the  oonclnaloii,  under  the  waabefrtMj 

-^  th»  caaee  above  dted,  that  in  some  cases  this  ooort,  ns  a  court  of  e<iiill7, 
by  Its  Judgment,  uuiy  restrain  parties  from  proceeding  In  the  federal  oouris, 
equit)^  demanding  such  a  Judgment    It  is  true  that  ordinarily  parties  in  an 

.action  in  a  state  court  will  not  be  enjoined  from  proceeding  in  the  action  in 
the  courts  of  the  United  States.  This  is  the  usual  rule.  It  may  be  said  to 
be  the  rule.  But  there  are  exceptions  to  the  rule,  as  held  in  the  autborlUes 
lierelnbefore  cited.  In  1  High  on  Injunctions,  (page  92,  note  to  section  111, 
the  author,  referring  to  the  dicta  in  U.  S.  v,  Keokuk,  6  WalL  514,  says: 
''While  the  doctrine  as  thus  stated  is  undoubtedly  true  am  regards  any  effort 

"On  the  part  of  a  state  or  federal  oourt  to  operate  by  Injunotlosi  upon  the  pro- 
cess of  any  other  tribunal,  state  or  national,  U  should  be  borne  in  mind  that 

••courts  of  equity,  in  the  exercise  of  their  extraordinary  powers  by  Injunction* 
faaye  never  assumed  to  enjoin  the  court  Itself,  but  only  to  arrest  the  action  of 
the  parties  litigant,  and  this  in  the  exercise  of  a  jurisdiction  strictly  in  per- 
fl<MianL"  Probably  the  state  courts  cannot  enjoin  proceedings  In  a  federal 
court,  nor  can  a  state  court  ordinarily  enjoin  parties  from  proceeding  in  a 
federal  action,  but  there  are  exceptional  cases  where  the  parties  may  be  so 
restrained.  The  cases  cited  by  defendant,  I  think,  are  not  quite  similar  to 
this.  In  Riggs  V.  Johnson  Ck).,  6  WalL  166,  an  injunction  was  issued  by  a 
atate  court  to  stay  proceedings  on  a  judgment  duly  rendered  in  a  United 
States  court,  on  the  ground  that  the  coupon  bonds  upon  which  the  Judgment 
was  obtained  were  void  under  the  holding  of  the  state  court,  the  federal 

-court  having  held  tiiem  valid.  In  fact,  by  tiie  action  in  which  the  injunction 
was  issued,  the  state  attempted  to  reverse  and  set  aside  the  holding  of  the 
United  States  court  on  questions  of  law  involved  In  the  case;  and  the  court 
held  "that  the  Injunction  of  a  state  court  is  inoperative  to  control,  or  in  any 
manner  affect,  the  pi*oce8S  or  proceedings  of  the  circuit  court"  It  will  be  per- 
ceived that  the  action  of  the  state  court  in  that  case  was  in  direct  conflict 
with  the  United  States  court.  The  cases  of  U.  S.  v.  Keokuk,  6  WalL  514; 
Mayor,  etc.,  v.  Lord,  9  Wall.  409;  Supervisors  v.  Durand,  Id.  415,— are  similar 
to  that  of  Higgs  V.  Johnson  Co.,  supra,  and  very  clearly  not  like  this  case.  In 
Railroad  Co.  v.  Gomlla,  132  U.  S.  478,  10  Sup.  Ct  Rep.  155,  the  property  of 
the  debtor  had  been  seized  under  execution  on  a  Judgment  obtained  of  the 
federal  court,  and  it  was  held  that  probate  laws  of  the  state  would  not  take 
the  property  from  the  hands  of  the  marshal.  The  court  held  that  ft  would 
have  been  different  had  there  not  been  any  seizure  under  the  United  States 
judgment  Pages  484,  485,  132  U.  S.,  and  page  157,  10  Sup.  Ot  Rep.  Of 
course,  such  a  decision  follows  the  doctrine  ttiat  the  proceedings  In  the  ooorts 
of  the  United  States  cannot  be  Interfered  with  by  the  state  courts;  the  court, 
then,  through  its  officers,  being  In  the  actual  possession  of  the  property.  lli« 
case  of  Amy  v.  Supervisors,  11  Wall.  136,  Is  similnr  to  that  of  Riggs  v.  John- 
son Co.,  supra.  In  McKim  v.  Voorhies,  7  Cranch,  279,  It  is  held  that  the 
Htate  court  has  no  Jurisdiction  to  enjoin  a  judgment  in  the  circuit  court  ef  the 
United  States.  In  that  case  the  state  court  attempted  to  enjoin  all  proceed- 
ings in  a  judgment  of  ejectment  obtained  In  the  federal  court,  thus  restrair- 
Ing  proceedings  on  the  judgment,  not  the  party. 

I  think  that  no  injunction  should  be  granted  by  state  courts  restraining  the 
enforcement  by  parties  of  a  federal  judgment  where  the  effect  of  such  injimc- 
tion  is  to  raise  a  conflict  with  the  federal  court.  Neither,  probably,  can  pro- 
ceedings in  the  federal  courts  be  enjoined  by  a  state  court.  But  anthorlties 
above  cited  seem  to  hold  that,  in  certain  exceptional  cases,  parties  to  an  action 
In  a  state  court  may  be  enjoined  from  taking  any  proceedings  imder  a  Judg- 
ment in  a  federal  court.  Although  the  doctrine  enunciated  in  some  cases 
dted  by  defendant,  if  taken  literally,  seems  different,  yet  such  doctrhie,  in 
each  of  such  cases,  was  stated  in  reference  to  the  facts  of  the  case  before  tiie 
court  which,  as  we  have  seen,  were  very  different  from  those  in  this  case. 
In  t^is  action  the  authority  to  issue  the  certiflcates  under  which  the  Central 
National  Bank  is  proceeding  in  the  federal  court  is  an  order  nnde  in  tbe 
supreme  court  of  this  state  in  the  Sackett  suit  The  same  court  in  which  ttie 
Sackett  order  was  entered  now  vacates  and  sets  aside,  as  it  lawfully  may, 
the  Sackett  Judgment  and  sale,  and  all  proceedings  in  that  action,  except 
as  far  as  it  determines  the  rights  of  the  Central  National  Bank  and  Hazard 
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and  Foster  and  their  granteea,  as  against  parties  represented  in  that  action, 
to  the  procecMls  of  the  bonds  held  by  parties  so  represented.  The  supreme 
court,  therefore,  on  setting  aside  the  proceedings  in  the  action  under  which  the 
Central  National  Bank  received  its  certificates,  may  properly  restrain,  by  in- 
junction, that  hank  from  proceeding  upon  the  judgment  it  obtained  upon 
such  certificates.  That  baiik  is  stilvUig  to  enforce  certificates  issued  by  the 
supreme  court  of  this  state,,  which  tliat  court  now  adjudges  void.  It  is  proper 
for  that  court  to  prevent  the  bank  from  selling  under  a  judgment  upon  the 
void  certificates,  which  sale  would  give  no  title,  and  tend  to  cast  a  cloud 
upon  the  title  of  the  property  to  be  derived  under  the  sale  herein.  Such 
action  of  the  state  court  is  not  at  all  in  conflict  with  the  holding  of  the 
federal  court  aiie  judgment  obtained  in  that  court  was  in  the  action  by  the 
Central  National  Bank  against  Hazard  and  Foster,  their  grantees,  and  the 
American  Loan  &  Trust  Company,  as  subsequent  mortgagees.  Said  judg- 
ment was  based  on  the  validity  of  the  Sackett  suit  and  judgment  The  ques- 
tion as  to  whether  that  was  a  representative  action  or  a  fraudulent  one  was 
not  involved.  The  only  question  in  the  federal  court  was,  were  the  certifi' 
cates  Issued  pursuant  to  the  order  of  the  state  court  in  the  Sackett  suit,  and 
was  the  plaintiff  the  owner  of  such  certificates?  No  question  raised  in  this 
action  was  involved  in  that  The  Judgment  in  this  action  raises  no  issue 
with  the  federal  court  That  Judgment  was  to  enforce  the  certificates  of 
this  court,  which  the  court  now  vacates,  with  the  proceedings  and  judgment 
in  the  action  in  which  they  were  issued.  Hence,  this  case  is  one  where,  in  the 
language  of  the  counsel  for  the  defendant,  "something  has  arisen  since  the 
rendition  of  the  federal  judgment  to  render  Its  enforcement  Inequitable.*' 
It  Is  true  that  the  Judgment  of  the  federal  court  has  not  been  reversed;  but 
the  certificates  on  which  that  decree  was  iMised  by  the  Judgment  entered 
in  this  a(!tion,  and  hence  since  the  federal  judgment  was  obtained,  with  the 
proceedings  in  that  action,  "wiped  out"  Since  the  federal  Judgment,  a 
judgment  has  been  duly  entered  in  the  state  court,  that  avoids,  as  against 
the  plaintiff  and  parties  to  this  action,  the  certificates  on  which  the  federal 
Judgment  was  based,  and  renders  a  sale  thereunder  inequitable  and  ineffec- 
tual to  convey  any  title.  In  fact,  in  my  opinion,  the  effect  of  the  Judgment 
for  the  resale  of  the  property,  and  the  vacating  the  decree  and  sale  thereunder, 
in  the  Sackett  suit,  renders  an  injunction  of  the  sale  under  the  certificates 
issued  in  the  Sackett  suit  not  only  proper,  but  necessary.  If  this  court  can- 
not award  such  an  injunction,  it  could  not  render  the  judgment  given  in  this 
case.  Such  an  injunction  is  a  part  of  the  rehef  the  plaintiff  is  entitled  to,  if 
entitled  to  any  judgment  To  vacate  the  Sackett  Judgment  and  sale  and  pro- 
ceedings on  the  ground  that  the  action  was  not  a  representative  one,  or  was 
fraudulently  conducted,  and  yet  to  allow,  under  certificates  Issued  in  that 
action,  defendant  to  sell  the  property,  would  not  be  reasonable  or  proper. 
I  tliink,  therefore,  that  the  motion  should  not  be  granted.  I  presume  that  no 
order  is  necessary  to  be  entered.  The  matters  discussed  on  this  motion 
might  properly  have  been  discussed  before  the  rendition  of  Judgment,  and 
hence  no  costs  should  be  allowed. 

As  to  the  $2,000  allowance  to  the  plaintiffs,  I  thought,  considering  the  amount 
involved  and  the  necessary  labor  in  the  case,  that  such  allowance  was  not  ex- 
cessive; but,  of  course,  if  desired,  the  parties  should  be  heard  in  the  matter, 
and  I  am  willing  to  hear  any  suggestion  in  that  regard.  Possibly  other 
parties  are  entitled  to  some  allowance. 

Argned  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Campbell  ft  Paige,  (E.  W.  Paige,  of  counfiel,)  for  appellants. 
Hale  ft  Bulkeley,  (Matthew  Hale,  of  counsel,)  for  respondents. 

HEBBIGK,  J.  This  is  an  appeal  from  an  order  denying  a  mo- 
tion to  strike  out  the  clauae  in  the  decision  in  the  above-entitled 
action  directing  judgment  perpetually  enjoining  the  sale  in  the 
suits  by  the  Central  National  Bank  of  Boston  et  al.  against  de- 
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fendants  Hazard,  Foster,  et  al.,  in  the  United  States  circuit  court,* 
and  staying  all  their  proceeding  under  the  judgments  rendered 
in  said  actions.  The  learned  justice  before  whom  such  motion  was 
made  has  given  his  reasons  for  denying  the  same  in  an  elaborate 
opinion,  in  which  I  concur.  I  can  see  no  reason  for  writing  an- 
other one.  The  order  appealed  from  should  be  affirmed,  with 
costs  and  disbursements.    All  concur. 


(70  Hun.  273.) 
In  re  COLLINS. 


(Supreme  Court,  General  Tenn,  Fii-st  Department    June  80,  1893.) 

1.  WiLLB—CoNSTRUCTiON— Nature  op  Estate. 

Testator  deyised  a  certain  house  and  lot  to  the  use  of  his  wife  "during 
her  life/'  at  her  death  to  be  sold,  and  the  proceeds  divided  between  his 
children.  Hdd,  that  the  children  took  a  vested  remainder  in  the  house  and 
lot 

8.  ExBcuTOBS— Accounting. 

Where  a  testator  provides  that  the  executor  should  set  apart  a  fund  to 
provide  a  specified  annuity  for  his  widow,  and  his  chUdren  contribute  the 
sum  necessary  for  the  purpose,  the  executor,  as  such,  Is  not  required  to 
account  for  the  same. 

a  Same. 

Where  testator  devises  a  house  and  lot  to  his  wife  for  life,  and  directs 
that  on  her  death  the  executor  should  seU  the  house,  and  divide  the 
proceeds  among  his  children,  and  the  executor  sells  the  house  during  the 
life  of  the  widow,  she  and  the  children  joining  in  the  conveyance,  and 
invests  the  proceeds  for  the  benefit  of  the  widow,  on  her  death  the  ex- 
ecutor must  accoimt  for  the  fund  as  personal  property. 

Appeal  from  surrogate's  court,  New  York  county. 

Petition  by  Emma  L.  (Mlins.  as  general  guardian  of  Emma  L. 
Collins,  an  infant,  against  William  Collins,  as  the  surviving  exec- 
utor of  John  G.  Collins,  deceased,  for  an  accounting.  The  matter 
was  referred.  From  a  decree  confirming  the  referee's  report,  peti- 
tioner appeals.    Reversed. 

The  following  is  the  opinion  of  Robert  E.  Deyo,  Esq.,  to  whom 
the  matter  was  referred: 

John  G.  CoUins  died  in  1858.  His  estate  consisted  of  personal  property, 
a  piece  of  real  estate,  No.  41  Wooster  street,  and  another  piece  in  Eighty- 
Fourth  street,  (YorkviUe.)  His  \\iU  was  admitted  to  probate  September  20, 
1858.  It  provided  that  during  her  widowhood  his  wife  should  have  the  net 
income  of  his  property  In  Wooster  street  for  the  support  of  herself  and  their 
children.  He  also  gave  her  certain  personal  property  absolutely,  and  "the 
interest  and  income,  use  and  benefit,  of  all  the  residue  of  my  estate  during 
her  widowhood."  If  she  remarried,  she  was  restricted  to  the  use  "during  her 
life"  of  the  house  and  lot  in  Eighty-Fourth  street,  sometimes  called  the  "house 
in  YorkvUle,"  and  an  annuity  of  $50.  In  the  event  of  her  remarriage,  the 
Income  of  his  estate,  except  the  annuity  and  Eighty-Fourth  street  (Yorkvllle) 
house  was  to  be  divided  between  his  children  imtll  his  son  G^rge  W.,  who 
was  his  youngest  child,  arrived  at  age.  At  that  time.  If  his  widow  had  re- 
married, all  his  estate,  except  the  Eighty-Fourth  street  house  and  the  amount 
set  apart  to  raise  her  annuity  of  $50,  was  to  be  divided  between  Ills  children. 
At  the  death  of  his  widow,  the  Eighty-Fourtli  street  (Yorkvllle)  house  was  to 

'See  90  Fed.  Rep.  484;  49  Fed.  Rep.  293. 
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be  sold  l^  the  executors,  and  the  proceeds  thereof  "and  of  all  my  other  es- 
tate" divided  ''between  my  descendants."  The  testator  left  him  surviving 
his  widow  and  three  children,  William,  John  W.,  and  George  W.  Collins;  the 
two  latter  then  beUig  infants.  In  1860  the  widow  married  Daniel  Saunders. 
In  1861,  William  GoUins  and  John  Findley,  the  only  executors  who  qualified, 
rendered  an  account  in  this  court  The  usual  proceedings  were  had,  and  a  de- 
cree was  entered  June  1,  1861,  showing  a  balance  in  their  hands  of  $523.36, 
which  they  were  directed  to  distribute.  The  rents  of  the  Wooster  street 
property  were  received  by  William  Ck>llins,  as  executor,  from  the  time  of  his 
mother's  remarriage,  in  1860,  until  the  property  was  sold  to  him,  as  here- 
inafter stated.  George  W.  CJollins,  the  youngest  son,  became  of  age  in  August, 
1866.  In  May,  1867,  William  Ck>llins  purchased  from  his  two  brothers  their 
interest  in  the  Wooster  street  property,  and  thus  became  its  sole  owner. 
In  April,  1874,  the  Eighty-Fourth  street  (Yoricville)  property  was  sold  to 
Abbie  M.  W.  Peffers.  Two  conveyances  were  made,— one  by  William  Collins 
as  executor;  the  other  by  Mary  Saunders,  the  widow,  William  and  John  W. 
Collins  and  their  wives,  and  George  Collins.  The  total  consideration  was 
$8,500,  made  up  80  follows:  |4,000  secured  by  a  mortgage  on  the  Bighty-Fourth 
street  property;  $4,000  by  a  mortgage  on  property  in  Eighty-Third  street; 
Hariem  Bank  stock,  par  value  $200;  and  cash,  $300.  The  mortgage  on  the 
Sighty-Fourth  street  property  has  been  paid.  The  mortgage  on  the  Eighty- 
Third  street  property  was  foreclosed,  and  the  property  bought  in  by  William 
Collins,  he  taking  the  title  as  executor.  From  the  time  of  her  remarriage  until 
her  death,  Mrs.  Saunders  was  not  called  upon  to  bear  any  x>ortiou  of  the 
expenses  of  the  El^^ty-Fourth  street  house,  such  as  taxes,  repairs,  etc.,  and 
after  the  Eighty-Fourth  street  house  was  sold,  and  the  mortgage  on  the 
Kighty-Third  street  house  taken  In  part  payment  thereof  had  been  foreclosed 
and  bought  in,  she  received  the  gross  rents  of  that  house  up  to  the  time  of  her 
death,  all  the  expenses  being  paid  by  William  Collins,  and  charged  nominally 
against  the  estate.  John  W.  Collins  died  January  7,  1877,  leaving  a  widow; 
also  one  cMld,  named  Emma  L.  Collins.  Mrs.  Saunders  died  in  October,  1886. 
William  Collins  collected  the  rents  on  the  Eighty-Third  street  house  from  the 
widow's  death  down  to  May  4,  1888,  when  the  property  was  sold  for  $15,750. 
Fart  of  the  purchase  money  was  secured  by  a  mortgage  on  the  property,  but 
on  the  4th  day  of  January,  1889,  the  whole  amount  had  been  paid  up.  Emma 
Li.  ColUns  is  the  general  guardian  of  Emma  L.  Collins,  who  is  an  infant  over 
the  age  of  14  years,  the  said  infant  being  the  only  surviving  child  of  John  W. 
Collins.  On  January  13,  1890,  the  said  guardian  filed  her  petition  setting 
forth,  among  other  things,  that  William  Collins  was  the  sole  surviving  exec- 
titor  of  John  G.  CoIUns;  that  by  reason  of  the  death  of  John  W.  Collins,  her 
father,  sold  Infant  was  entitled  to  a  distributive  share  in  the  undistributed 
proceeds  of  the  estate;  that  various  payments  had  been  made  to  the  general 
giuirdian  on  account  of  such  distributive  share,  and  that  the  petitioner  be- 
lieved that  other  funds  had  not  been  accounted  for  or  distributed.  The  prayer 
was  that  the  executor  be  required  to  account.  On  January  13, 1890,  the  said  exee- 
titor  filed  a  petition  that  all  parties  in  interest  be  cited  to  attend  upon  such  ac- 
counting, and  thereafter,  and  on  March  8, 1890,  an  account  was  filed.  Objections 
having  been  filed  on  behalf  of  the  said  Emma  L.  Collins,  an  order  was  en- 
teral referring  the  matter  to  J.  H.  Stewart,  Esq.  Subsequently,  and  on  May 
7.  ItSUO,  an  amended  account  was  filed.  To  this  also  the  said  Emma  L.  Collins, 
by  her  pniardlan,  filed  objections.  After  a  large  mass  of  testimony  had  been 
tiikeu  bc-fore  Mr.  Stewart,  he  resigned,  and  I  was  appointed  his  successor  by 
an  order  f-nrered  July  22,  1890,  which  order  contained  a  provision  that  the  tes- 
tlniouv  taken  before  Mr.  Stewart  was  to  be  considered  as  though  it  had  been 
taken'before  me,  and  that  I  should  proceed  wltli  the  taking  of  iSx&  testimony 
1  think  soiiiG  of  the  rulings  of  my  predecessor  are  different  from  those  I 
would  have  made  under  the  same  circumstances;  but,  had  they  been  made  as 
J  think  they  sh(mld  have  been,  I  do  not  think  it  would  affect  the  results  at 
which  I  have  arrived.  As  appears  by  the  decree  on  the  accounthig  In  1861, 
the  esta.te  consisted  of  $523.36  in  money,  ond  there  were,  besides,  the  premises 
In  Wooster  street,  and  the  house  and  lot  in  Eighty-Fourth  street,  (Yorkville.) 
To  tho  incomo  of  all  of  this  the  widow  was  entitled  if  she  remained  unmar- 
ried, but  as,  at  the  lime  of  the  accounting  in  1861,  she  had  already  remarried. 
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she  was  only  entitled  tbei'eafter  to  the  aimiiitj  of  |50  and  ttie  use  of  the 
Eighty-Fourth  street  (YorkviUe)  house  during  life;  and  because  of  such 
ivuinrriage,  the  rfiiiahider  of  the  estate,  viz.  the  $523.36  of  money  aud  tbe 
Wooster  street  i>i-oi>orty,  became  the  absolute  property  of  the  testator's  tliriic 
sons,  both  being  subject  to  the  payment  of  the  annuity  of  $50.  It  is  evident 
that  the  $523.36  alone  was  not  auflcient  to  raise  the  annuity  of  $50;  conse- 
quently that  annuity  could  not  be  paid  without  a  resort,  for  a  part  at  least, 
to  tbe  Wocbter  street  property.  These  dilflcultleB  were  surmoimted  when 
John  Vi.  uud  George  W.  sold  their  shares  in  the  Wooster  street  prc^erty  1o 
^Villiam,  wlilch  wjih  May  8,  1867,  in  the  following  manner:  They  made  an 
agreement  in  writing  that  a  fund  of  $1,000  should  be  set  apart  to  ralHO  tht* 
azmuity,  to  which  fund  each  should  contribute  one-third;  that  this  fund  should 
be  left  in  the  hands  of  William,  and  that  the  shares  of  John  W.  and  George 
W.  should  be  contributed  out  of  their  shares  of  the  purchase  money  due  from 
William  on  the  Wooster  street  property.  It  does  not  appear  that  Mrs  Saun- 
ders objected  to  this  arrangement 

It  is  claimed  on  behalf  of  Emma  L.  Collins  that  this  fond,  or  at  least  so 
much  of  it  as  was  contributed  thereto  by  John  W.  and  George  W.,  together 
MiiU  any  Interest  realized  thereon  in  excess  of  $50,  the  amount  of  the  annuity, 
shall  be  accounted  for  as  assets  of  this  estate.  It  is  attempted  to  support 
tills  claim  on  the  theory  that  the  annuity  was  a  charge  upon  the  Wooster 
street  property,  and,  as  such,  enforceable  by  the  executors;  that  the  fund 
of  $1,000  was  substituted  in  place  of  the  Wooster  street  property,  and  that 
thereby  the  same  became  an  asset  of  this  estate  by  operation  of  law.  Con- 
ceding that  the  annuity  was  a  charge,  in  whole  or  hi  part,  upon  the  Wooster 
street  property,  still  the  direction  to  the  executors  to  make  the  necessary 
provisions  for  its  payment  did  not  impress  upon  the  dtiarge  any  diaracteristic 
of  a  trust.  The  annuity  was  simply  a  legacy,  and,  as  such,  it  was  alienable  or 
releasable  by  the  annuitant  Ltmg  v.  Ropke,  5  Sandf.  363,  370;  Hawley  v. 
James,  16  Wend.  60;  Gtlffen  v.  Ford,  1  Bosw.  123,  143,  144;  Maurice  v.  Gra- 
ham, 8  Paige,  483,  487;  Hunter  v.  Hunter,  17  Barb.  25,  00;  Mason  v.  Jones, 
2  Barb.  229,  247.  Having  the  power  to  release  the  property  absolutely  from 
the  charge,  and  also  to  release  the  estate  from  any  claim  for  the  annuity  itself, 
a  fortiori,  she  had  the  right  to  consent  to  or  acquiesce  in  an  arrangement  by 
which  the  annuity  was  raised  from  a  sum  of  money  contributed  as  a  fund  by 
her  sons  or  anybody  else;  and  it  is  immaterial  whether  it  was  contributed 
out  of  the  proceeds  of  the  sale  of  "the  property  subject  to  the  diarge,  or  from 
some  other  source.  If  the  sons  had  continued  to  hold  the  property  Jointly  un- 
til their  mother's  death,  they  would  then  have  it  free  from  the  charge,  or  lia- 
bility to  account,  and  in  the  same  way  they  and  their  representatives  now 
liave  the  substituted  fund.  If  William  has  not  accounted  and  settled  properly 
for  it,  those  aggrieved  have  a  remedy,  but  not  in  this  court. 

The  said  agreement  also  provided  that  from  the  purchase  money  there  was 
to  be  reserved  $333.33  from  the  amount  due  from  William  to  each  of  his 
brothers,  to  cover  the  expense  of  paving  Eighty-Fourth  street,  and  other  dis- 
bursements, subject  to  approval.  It  is  claimed  that  so  much  of  the  share  of 
this  fund  as  was  contributed  by  John  W.  Collins,  deceased,  is  to  be  accounted 
for  in  this  proceeding.  I  overrule  this  claim,  on  the  ground  that  the  agree- 
ment shows  that  the  $333.33  belonged  to  John  W.  Collins  individually,  and  that 
the  disposition  of  it  did  not  concern  the  estate  of  John  G.  Collins. 

The  remaining,  and  most  important,  question  relates  to  the  Eighty-Fourth 
street  (YorkviUe)  property.  As  before  stated,  this  was  sold  and  conveyed 
prior  to  the  death  of  the  widow,  she  and  the  three  sons  and  the  executor 
joining  in  the  conveyance;  but  subsequent  thereto,  and  before  the  death  of 
the  widow,  John  W.  Collins  died,  leaving  a  daughter,  and  it  is  to  be  deter- 
mined whether  the  conveyance  by  John  W.,  her  father,  prevented  the  vesting 
in  her  of  the  interest  he  had  in  the  YorkviUe  house,  if  he  had  not  conveyed 
it,  and  had  survived  his  mother.  The  clause  of  the  wiU  covering  the  subject 
Is  as  foUows:  "Eighth.  At  the  death  of  my  wife,  the  house  and  lot  hi  Tork- 
vUle  to  be  sold  by  my  executors,  and  the  proceeds  thereof,  and  of  aU  my 
other  estate,  to  be  divided  between  my  descendants  according  to  law."  The 
first  inquiry  to  be  made  is,  whom  aid  the  testator  mean  by  the  term  '*niv 
descendants?**    "Descendants,**   in  its  legal  as  weU  as  its  ordinary  sense. 
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includes  the  teue  of  the  body  of  the  testator  of  every  degree,  no  matter  how 
remote.  Van  Beuren  v.  Dash,  30  N.  Y.  393,  419;  Hamlin  v.  Osgood,  1  Redf. 
409.  Consequently,  as  the  members  constituting  the  class  '*my  descendants" 
must,  In  the  course  of  nature,  vary  according  to  the  point  of  time  at  which 
the  determination  is  to  be  made,  it  becomes  necessary  to  decide  what  was  the 
period  at  which  the  testator  intended  that  those  who  then  answered  to  the 
designation  of  descendants  would  be  entitled  to  receive  the  gift.  Tliis  must 
be  one  of  two  periods,  viz.  the  death  of  the  testator,  or  the  death  of  the  life 
tenant.  If  the  death  of  the  testator  is  the  period,  then  his  three  sons  were  the 
only  persons  answering  to  the  description  at  that  time.  If  the  death  of  the  life 
tenant  is  the  period,  then  Jolm  W.  Collins,  as  he  did  not  survive  his  motlier, 
took  nothing,  or,  what  is  equivalent,  that  which  he  took  was  subject  to  be  divested 
by  his  death  before  his  mother;  and  his  daughter,  Emma  L.  Collins,  who  wab 
at  the  time  of  the  death  of  the  widow  a  living  descendant  of  John  G.  Collins, 
was  entitled  to  take  as  such.  The  will  alfords  but  little  light  as  to  which  of 
these  two  periods  the  testator  had  in  mind.  It  says  that  if  the  widow  remar- 
ried the  income  of  all  the  property,  except  the  Yorkvllle  house,  and  an  an- 
nuity of  $50  a  year,  was  to  go  to  his  children  until  his  son  George  W.  ar- 
rived at  age,  and  then  all  his  property,  with  the  exceptions  aforesaid,  was  to 
be  **divided  between  my  children,  share  and  share  alike.*'  (Sixth  clause.)  By 
the  clause  succeeding,  if  the  widow  remained  unmarried  after  his  youngest 
child  attained  lawful  age,  his  whole  estate  was  to  remain  unsold  during  her 
widowhood,  'iinl<-S8  she  and  my  children  shall  think  it  best  to  sell  the  same. 
In  which  case  they  are  authorized,  VTlth  her  concun-ence,  to  sell  the  same, 
and  to  give  the  purchaser  or  purchasers  good  and  sufficient  deeds  for  the 
same;"  the  proceeds  to  be  Invested  in  the  name  of  the  executors,  and  tbe 
Income  applied  to  the  use  of  the  widow  during  her  widowhood.  (Seventh 
clause.)  All  these  provisions  show  that,  so  far  as  they  applied,  the  tes- 
tator had  in  mind  benefits  to  his  children  only,  and  the  very  property  given 
by  the  eighth  ciause  to  his  "descendants"  it  was  provided  by  the  seventh 
clause  might  be  converted  from  real  estate  Into  personalty  by  his  children, 
with  the  widow's  concurrence,  if  she  was  unmarried.  Giving  this  control 
ovt»r  his  property  to  his  children  during  the  widowhood  might  indicate  that 
the  testator  used  the  word  "descendants,"  In  the  eighth  clause,  as  synony- 
mous with  the  word  "children,"  because,  If  he  had  not  so  Intended,  he 
prol)ably  would  not  have  given  his  children  the  power  of  changing  the  char- 
at-ter  of  the  property  In  which  others,  ordinarily  included  in  the  word  "de- 
scendants," might  be  taatercsted. 

Assumhig  tliat  there  is  nothing  in  these  or  any  other  expressions  in  the  will 
to  todicate  when  those  constituting  his  descendants,  for  the  purposes  of  tak- 
ing under  the  eighth  clause,  are  to  be  ascertained,  it  is  weU  to  look  at  the  con- 
w^quences  which  might  follow,  and  which  the  testator  must  have  had  in  mind 
as  likely  to  follow,  provided  he  Intended  his  gift  for  those  constituting  his 
descendants  at  the  death  of  the  life  tenant.  The  testator  died  in  1858,  leaving 
three  sons»  the  youngest  of  whom  became  of  age  In  1866.  The  age  of  the 
widow  does  not  appear,  but  it  could  not  have  been  great.  She  was  yoimg 
enough  to  lead  the  testator  to  suppose  she  would  probably  remany,  as 
appears  from  the  numerous  allusions  to  that  emergency  In  the  will.  She  did 
remarry  In  about  two  years  after  the  testator's  death,  and  survived  him 
until  1886,  about  28  years.  In  the  course  of  nature  it  was  probable  that  her 
three  sons  by  the  testator  would  not  only  survive  her,  but  that  before  her 
death  they  would  marry,  and  have  children  of  their  own.  If,  therefore,  thes<» 
three  sons  and  their  children  had  survived  their  mother,  then.  If  those  consti- 
tuting his  descendants  were  to  be  ascertained  at  the  death  of  the  life  tenant, 
tlie  three  sons  would  have  to  divide  the  estate  with  their  children,  for  the 
children  of  the  sons  of  the  testator  would  be  descendants  of  the  testator  as 
well  as  the  sons.  Not  only  this.  Inasmuch  as  there  would  be  an  equitable 
conversion  of  the  realty  into  personalty  by  the  execution  of  the  power  of 
sale,  the  taking  would  be  per  capita.  2  WiUlams.  Ex'rs,  (6th  Amer.  Ed.)  1114, 
bottom  paging,  and  cases  cited  in  note  c.  If  .John  W.  Collins,  the  father  of 
Bmma  Li.  Collins,  the  infant  in  these  proceedings,  had  survived  his  mother, 
ne  would,  under  the  construction  contended  for  by  the  Infant,  have  to  divide 
with  his  daughter;  and  if  the  three  eons  of  the  testator  had  a  different  niun- 
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ber  of  children,  ihe  estate  would  be  divided  In  unequal  degrees.  It  seems 
impossible  that  any  such  results  could  Imve  been  contemplated  by  the  tes- 
tator. This  conclusion  harmonizes  with  the  rule  of  construction  that  "a  devise 
to  a  class  of  persons  takes  effect  in  f&vor  of  those  who  constitute  the  class 
at  the  death  of  the  testator,  unless  a  contrary  intent  can  be  inferred  from 
some  particular  language  of  the  will,  or  from  such  extrinsic  facts  as  may 
be  entitled  to  consideration  in  construing  its  provisions."  Gampbell  v.  Raw- 
don,  18  N.  Y.  412,  415.  I  hold  that  by  **my  descendants"  the  testator  meant 
his  descendants  living  at  his  death,  and  that  his  three  sons,  who  were  the 
only  persons  who  constituted  the  class  of  his  descendants  at  that  time,  took 
all  that  was  given,  after  the  life  estate;  that  the  term  "my  descendants" 
was  used  as  an  equivalent  of  the  words  "my  children,"  used  in  the  sixth 
clause  to  indicate  where  his  property,  except  that  set  aside  for  his  widow  iu 
case  of  remarriage,  should  go;  and  that  the  scheme  of  the  will  was  that,  if 
his  widow  remained  unmarried,  she  should  enjoy  the  whole  income  of  his  es- 
tate during  life,  with  remainder  to  his  three  children,  and,  if  she  should 
remarry,  then  his  children  should  at  once  take  a  portion,  and  the  remainder 
at  her  death.  Had  she  died  without  remarrying,  there  would  be  notliing  to 
indicate  that  the  testator  meant  one  portion  of  his  property  should  then  go  to 
his  children  living  at  his  death,  and  another  portion  to  all  the  issue  of  his 
body  living  at  her  death,  except  the  fact  that  in  one  case  he  speaks  of  his 
'^children"  and  in  the  other  of  his  "descendants;"  and  this,  as  has  been  at- 
tempted to  be  shown,  was  not  enough.  Further,  the  will  does  not  show  that, 
in  case  of  the  widow's  remarriage,  the  testator's  disposition  of  the  remainder 
in  the  Yorkville  house  was  to  be  any  different  than  if  she  had  not  remarried. 
If  "my  descendants,"  in  the  eighth  clause,  is  to  be  read  as  though  it  were  "my 
children,"  the  authorities  are  uniform  that  at  the  testator's  death  his  three 
sons  took  a  vested  remainder  in  fee  in  the  Yorkville  house,  subject  to  the  life 
estate  of  their  mother,  and  subject  also  to  the  execution  of  the  power  of  sale. 
In  Post  V.  Homing,  6  N.  Y.  St.  Rep.  716,  (Sup.  Gt  Gen.  Term,  2d  Dept.,)  the 
devise  of  the  estate  to  the  testator's  wife  for  life,  or  until  her  remarriage  if  she 
should  remarry,  and  upon  her  death  or  remarriage  the  devise  of  the  rest,  resi- 
due, and  remainder  to  the  testator's  children,  created  a  vested  remainder  in  fee 
in  the  children.  Thefeewasabsoluteat  the  time  of  taking;  possession  only  was 
postponed.  In  Williams  v.  Freeman,  98  N.  Y.  577,  the  will  gave  to  the  executors 
^,000,  to  be  held  in  trust,  the  income  to  be  paid  to  a  sister  of  the  testator  during 
her  life,  and  upon  her  death  the  principal  to  go  into  the  residuary  estate;  also 
$25,000,  to  be  held  in  trust  for  the  benefit  of  the  testator's  wife  "during her  nat- 
ural life  or  widowhood,"  and  "at  her  decease  or  remarriage"  the  principal  to  re- 
vert to  his  estate.  Held,  that  the  benefidnries  entitled  to  the  residuary  estate 
took  vested  estates  hi  remainder  in  said  trust  funds.  In  Re  Hedger's  Bstate, 
(Surr.)  6  N.  Y.  Supp.  769,  affirmed  by  9  N.  Y.  Supp.  347,  the  testator,  after 
giving  the  use  of  his  personalty  and  realty  to  his  wife  for  life,  gave  two  pe- 
cuniary legacies,  and  devised  all  his  real  and  personal  estate,  except  the 
legacies,  to  certain  of  his  children  and  grandchildren,  naming  them,  to  be 
divided  equally  between  them,  share  and  share  alike.  **Such  devises  and 
bequests  are  to  take  effect,  and  such  division  of  my  estate  is  to  be  had,  after 
the  decease  of  my  wife."  He  also  authorized  his  executors,  after  the  death 
of  his  wife,  to  sell  his  real  estate,  and  divide  the  proceeds  as  above  directed. 
Held,  that  the  interests  of  aU  the  legatees  and  devisees  vested  at  the  death 
of  the  testator,  subject  to  the  life  estate  in  the  widow,  and  the  power  of  sale 
in  the  executors,  and  none  of  them  lapsed  by  the  death  of  the  legatees  or 
devisees  during  the  life  of  the  widow.  See,  also,  I^ivingston  v.  Greene,  52 
N.  Y.  118;  In  re  Mahan,  98  N.  Y.  372;  Warner  v.  Durnnt,  76  N.  Y.  133.  13b. 
Some  of  these  cases  refer  to  dii^osition  of  peraonal  property,  but  by  1  Rev.  St 
p.  773,  §  2,  limitations  of  fulnre  or  contingent  interests  in  personal  property 
are  subject  to  the  rules  in  relation  to  future  estates  in  lands.  Gases  seemingly 
contrary  to  the  position  I  have  reached  will,  I  think,  be  found  to  turn  upon 
the  fact  that  the  title  of  the  property  was  vested  in  trustees  during  the  inters 
mediate  estate,  or  that  there  was  a  specific  devise  over  to  Issue  if  the  taker  of 
the  first  estate  did  not  survive  the  life  tenant.  Teed  v.  Morton,  60  N.  Y.  502; 
Delafield  v.  Shipman,  103  N.  Y.  463, 9  N.  E.  Rep.  184.  It  Is  contended  on  behalf 
of  Emma  L.  Collins  that  the  clause  should  be  read  as  though  the  gift  had 
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been  to  the  testator's  children,  with  a  proviso  that,  if  any  of  the  said  children 
shoold  die  before  the  widow,  leaving  issue,  such  issue,  if  living,  should 
at  the  widow's  death  take  the  share  which  the  iwrent  of  such  issue  would  have 
taken  if  living.  U  this  were  so,  the  sliare  of  John  W.  Collins  would  still  vest 
in  him,  subject  to  be  divested  by  his  death  before  his  mother.  But  a  devise 
over  to  his  issue  or  to  others  is  not  a  matter  to  be  presumed,  because  it  Is  in 
derogsition  of  the  rights  of  the  heir,  and  must  be  effected  by  express  words. 
See,  also,  Livingston  v.  Greene,  supra*  and  Byrnes  v.  StilweU,  103  N.  Y.  453, 
9  N.  B.  Rep.  241. 

The  next  question  is  whether  the  three  sons,  b^ng  seised  of  the  fee  of  the 
TorkviUe  house,  subject  to  the  life  estate  of  the  mother  and  subject  to  the 
execution  of  the  power  of  sale,  could  effectually  convey  the  premises  with 
the  consent  of  the  mother  and  of  the  surviving  executor. 

First.  As  to  the  life  estate.  Mrs.  Saunders  had  the  use  of  the  house  until 
her  death.  This  was  a  mere  life  estate.  It  did  not  possess  any  character- 
istic of  a  trust  It  was  hers  absolutely,  and  she  was  at  liberty  to  do  as  she 
pleased  with  It.  1  Washb.  Real  Prop.  marg.  p.  91,  ft  13.  Under  certain 
circumstances  a  trust  might  have  arisen.  While  she  remained  unmarried  any 
part  of  the  real  estate  could  be  sold  with  the  concurrence  of  the  widow  and 
children,  and  the  proceeds  would  constitute  a  trust  fond,  the  income  of  which 
was  to  go  to  her  during  life.  (Seventh  clause.)  The  property  was  not  sold 
during  her  widowhood,  and  therefore,  on  her  remarriage,  the  provision  of 
the  will  above  referred  to  became  inoperative. 

As  to  the  power  of  sale.  If  the  conclusion  is  right  that  the  three  sons  took 
a  vested  remainder  in  the  fee,  subject  to  the  execution  of  the  power,  then 
they  took  the  same  Interest  in  the  proceeds  as  if  the  power  had  been  executed 
at  the  termination  of  the  life  estate.  The  assent  of  the  donees  of  the 
power  to  the  sale  in  the  widow's  lifetime  was  shown  in  that  the  surviving 
executor  joined  in  the  conveyance.  This  brings  this  case  fully  within  the 
principles  laid  down  in  Kilpatrick  v.  Barron,  125  N.  Y.  751,  26  N.  B.  Rep.  925, 
where  Judge  Andrews,  writing  the  opinion,  says:  '*The  case  Is  clearly  within 
the  rule  that,  where  by  the  will  the  exercise  of  a  power  of  sale  given  to  ex- 
ecutors is  postponed  for  the  benefit  of  legatees  or  devisees  during  the  inter- 
mediate period,  the  execution  of  the  power  may  be  accelerated  by  the  consent 
of  the  executors  and  all  the  persons  interested,  provided  the  persons  inter- 
estiM)  and  who  join  in  the  conveyance  are  sui  juris,  and  the  conveyance  is 
not  in  contravention  of  any  trust,  and  is  consistent  with  the  substantial  pur- 
pose of  the  testator  in  creating  the  power.  Perry,  Trusts,  ft  783,  and  caRos 
cited;  Garvey  v.  McDevitt,  72  N.  Y.  563;  Hetzel  v.  Barber,  69  N.  Y.  1."  It  fal- 
lows that  by  virtue  of  the  instruments  delivered  the  fee  of  the  Yorkvillo 
property  vested  in  Abbie  M.  W.  Peffers,  the  grantee,  freed  from  the  power. 

It  is  claimed  on  behalf  of  Emma  L.  Ck>lllns  that,  the  full  consideration,  viz. 
f8,500,  being  recited  only  in  the  conveyance  by  the  executor,  the  consider- 
ation in  the  deed  by  the  sons  and  the  life  tenant  being  nominal,  this  sum  of 
^,500  became  a  part  of  the  estate  of  John  G.  Collins,  and  wns  held  by  the 
executor  as  such.  I  cannot  assent  to  this.  The  property,  by  virtue  of  the  will 
itself,  was  at  the  absolute  disposal  of  the  three  sons  and  their  mother  in  any 
luann^  upon  which  they  might  agi'ee,  and  the  proceeds  of  sale  were  their 
absolute  property.  Under  the  rule  laid  down  in  Kilpatrick  v.  Barron,  supra, 
the  conveyance  by  the  executor  did  not  show  that  he  was  Interested  in  the 
proceeds,  but  that  he  assented  to  the  nullifying  of  the  power  to  seU  after  the 
widow's  death.  It  is  a  matter  of  grave  doubt  whetlier  the  conveyance  would 
not  be  effectual  without  the  assent  of  the  executor,  or  even  against  his  will; 
for  when  the  purpose  for  which  the  power  was  created  becomes  wholly 
unattainable  the  power  ceases,  and  this  is  so  although  the  puipose  is  defeated 
by  the  voluntary  act  of  the  person  for  whose  benefit  the  power  was  created. 
Hetzel  T.  Barber,  69  N.  Y.  1..  If,  therefore,  by  the  assent  of  all  the  parties  to 
the  conveyances,  the  proceeds  of  the  sale  were  kept  in  the  name  of  the  ex- 
ecutor as  such,  this  was  done  by  virtue  of  an  agreement  between  the  grantors 
that  he  should  do  so,  and  not  by  virtue  of  any  authori^  derived  from  tlie  wIlL 
€k>nsequently,  as  the  only  trustees  over  whom  this  court  has  jurisdiction  are 
testamentary  trustees,  any  accounting  as  to  the  disposition  of  those  proceeds 
cannot  be  had  here  on  the  theory  that  he  holds  those  proceeds  as  executor. 
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The  use  of  that  title  of  his  own  motion  or  by  agreement  with  others  cannot 
constitute  him  an  executor,  and  any  person  who  feels  aggrieved  l^  the  dis- 
position of  those  proceeds  must  pursue  William  Collins  indlTtduaUy  in  the 
courts  having  jurisdiction  of  such  actions.  It  makes  no  difference  tiiat,  instead 
of  money,  a  mortgage  on  otiier  premises  was  taken  in  part  payment,  which  ran 
to  the  siirviying  executor,  or  that  such  mortgage  was  foreclosed,  and  the  title 
to  the  premises  was  taken  in  the  name  of  such  executor,  and  suhsequently 
conveyed  by  the  same  description.  If  the  proceeds  of  the  sale  had  once  lost 
the  character  of  assets  of  the  estate  of  John  G.  Ck>llins,  that  character  could 
not  be  restored  by  using  the  title  of  executor  in  transactions  concerning  such 
proceeds.  As  the  executors  accounted  in  1861,  and  the  balance  In  their  hands 
was  properly  distributed,  and  as  no  other  funds  belonging  to  the  estate  have 
come  into  their  ihands  since,  the  petition  of  Emma  Li.  CJolIlns  as  guardian 
of  her  daughter  Emma  L.  Collins  should  be  denied,  and  all  subsequent  pro* 
ceodings  had  upon  the  theory  that  William  Collins  can  be  required  to 
make  an  accounting  as  surviving  executor  of  John  G.  Collins  should  be  set 
asld;*.  Nor  can  WiUiam  Collins  be  allowed  to  voluntarily  account  here  for 
his  nets  in  relation  to  property  not  belonging  to  the  estate,  by  assuming  to 
make  such  an  accounting  as  an  executor.  Consent  does  not  confer  JurisdictloD 
OS  to  a  subject-matter. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

J.  S.  Van  Wyck,  for  appellant 

R.  H.  McGrath,  Jr.,  and  Danid  Q.  Rollins,  for  respondent. 

VAN  BRUNT,  P.  J.  In  view  of  the  correct  statement  of  facts 
contained  in  the  referee's  report,  which  formed  the  basis  of  the 
surrogate's  action,  it  is  not  necessary  to  restate  the  same  in  thi» 
opinion. 

We  also  concur  in  the  conclnsions  arrived  at  by  the  referee  that 
the  children  of  John  G.  Collins  took  a  vested  remainder  in  the  prop- 
erty situated  in  Eighty-Fourth  street,  devised  to  the  widow  of  said 
John  G.  Collins  for  and  daring  her  natural  life,  and  that  the  exec- 
utor was  not  required  to  account  as  such  for  the  |1,000  which  had 
been  provided  by  such  children  to  pay  the  annuity  of  |50  to  the 
widow  of  the  testator,  for  the  reasons  stated  in  his  opinion.  But 
we  do  not  concur  in  the  referee's  conclusion  that  there  are  no  as- 
sets of  the  estate  of  John  G.  Collins  in  the  hands  of  William  Col- 
lins as  executor.  The  theory  upon  which  the  referee  arrived  at 
this  conclusion  is  that  the  proceeds  of  the  sale  of  the  premises  in 
Eighty-Fourth  street,  made  under  the  circumstances  stated  by  him, 
did  not  remain  assets  of  the  estate,  but  belonged  to  the  persons 
in  whom  the  fee  was  vested,  and  that  the  holding  of  the  same. in  the 
respondent  as  executor  was  done  by  virtue  of  an  agreement  be- 
tween the  grantors  that  he  should  do  so,  and  not  by  virtue  of  any 
authority  derived  from  the  will.  It  will  be  seen  upon  an  examina- 
tion of  file  will  that  this  property  in  Eighty-Fourth  street  waa  be- 
queathed to  the  widow  of  the  testator  during  her  life,  whether  she 
married  again  or  not;  and  there  was  also  a  provision  that,  in  case 
she  remained  unmarried  after  his  youngest  child  attained  lawful 
age,  his  estate  was  to  remain  unsold  during  her  widowhood,  unless 
she  and  his  children  should  think  it  best  to  sell  the  same,  in  which 
case  they  were  authorized,  with  her  concurrence,  to  sell  the  same^ 
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and  give  the  purchaser  or  purchasers  good  and  sufficient  deeds  for 
the  same,  and  in  such  case  the  proce^  should  be  Invested  upon 
bond  and  mortgage  or  other  approved  securities^  and  the  net  in- 
come thereof  applied  to  ^he  use  of  his  wife  during  her  widowhood. 
The  wife  having  remarr'f  d,  this  provision  of  the  will  did  not  apply. 
The  will  then  further  provides  that  at  the  death  of  his  wife  the 
house  and  lot  in  question  were  to  be  sold  by  the  executors,  and  the 
proceeds,  with  all  his  other  estate,  to  be  divided  between  his  de- 
scendants according  to  law.  But  prior  to  the  death  of  the  wife 
the  executor  sold  this  property  in  Eighty-Fourth  street,  received 
the  proceeds,  and  invested  th^n  in  his  own  name,  and  aj^lied  the 
income  to  the  use  of  the  wife;  and,  in  order  to  give  efficacy  to  the 
title,  the  wife  and  the  children  executed  conveyances  for  nominal 
consideration.  This  they  had  the  power  to  do,  as  is  expressly  held 
in  the  case  of  Kilpatrick  v.  Barron,  125  N-  Y.  751,  26  N.  E.  Rep.  925, 
in  which  it  is  held  that  the  rule  is  that,  where  by  the  will  the  exer- 
cise of  a  powOT  of  sale  given  to  executors  is  postponed  for  the  bene-> 
lit  of  legatees  or  devisees  during  the  intermediate  period,  the  exe- 
cution of  the  power  may  be  accelerated  by  the  consent  of  the  exec- 
utors and  all  the  persons  interested,  provided  the  i>er8ons  interested 
and  who  join  in  the  conveyance  are  sui  juris,  and  such  conveyance 
is  not  in  contravention  of  any  trust,  and  is  consistent  with  the  sub- 
stantial purpose  of  the  testator  in  creating  the  power.  Applying 
this  rule  to  the  case  at  bar,  by  the  consent  of  all  the  parties  inter^ 
ested  the  executor  was  permitted  to  sell  prior  to  the  death  of  the 
wife,  instead  of  awaiting  the  happening  of  that  event,  thereby  ac- 
celerating the  execution  ot  the  power,  and  nothing  else.  This  was 
the  understanding  of  the  parties  at  the  time  of  the  execution  of  the 
conveyance,  because  the  executor  received  the  consideration  pre- 
cisely as  he  would  have  done  had  he  sold  under  the  power  of  sale 
after  the  death  of  the  wife,  and  invested  the  prooee<li»  in  his  own 
name  as  executor.  This  being  the  case,  the  proceeds  are  to  be 
treated  precisely  the  same  as  though  they  had  been  realized  upon  a 
sale  had  within  the  strict  terms  of  the  wiU.  Such  proceeds  were 
to  be  deemed  personal  estate,  and  to  be  treated  by  the  executor  as 
such,  because  the  direction  to  sell  this  house  and  lot  upon  the  death 
of  the  wife  is  peremptory,  and  leaves  no  discretion  in  the  executor; 
and  the  real  estate,  therefore,  became  converted  from  that  time. 
It  would  seem,  therefore,  that  the  executor  in  this  proceeding 
was  bound  to  account  for  the  proceeds  realized  from  the  sale  of 
the  house  and  lot,  and  that  the  personal  representatives  of  the  de- 
ceased child,  as  well  as  his  heirs  and  next  of  kin,  were  necessary 
parties  to  such  accounting.  The  decree  of  the  surrogate  should 
be  reversed,  and  this  proceeding  be  remitted  to  the  surrogate,  sa 
that  the  proper  proceedings  may  be  had  for  an  accounting  of  the 
executor  in  reference  to  the  proceeds  of  the  house  and  lot  in  ques* 
tion,  with  costs  to  abide  event.     All  concur. 
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(70  Hun.  583.) 
COLLINS  ▼.  VILLAGE  OP  SARATOGA  SPRINGS. 

(Supreme  Court,  General  Term,  Third  Department    July  8,  1893.) 

Cbanoino  Grade  of  Street— Pbocbbdinos  for  Damaoes— Who  mat  Defend. 
liawB  1866,  c.  220,  providea  for  the  incorporation  of  the  village  of  Saiu- 
toga  Springs,  yeating  in  the  board  of  trustees  power  of  suing  and  defend- 
ing 'In  all  courts  and  places  whatsoever."  Laws  1800,  c.  470,  provides 
for  the  appointment  of  a  board  of  street  commissioners  to  exerdse  all 
the  powere  and  duties  in  relaitlon  to  the  public  streets  of  said  village 
theretofore  vested  in  the  trustees.  By  Laws  1884,  c  308,  the  trustees  of  vil- 
lages created  by  special  charter  are  given  tJie  same  powers  as  are  pre- 
scribed in  any  general  act  for  Hie  incorporation  of  villages;  and  by  Laws 
1870,  c  291,  tit  3.  §  3,  subd.  5,  boards  of  trustees  are  authorized  *'to  employ 
an  attorney  or  attorneys  for  the  transaction  of  any  matter  requiring 
legal  skill."  Hdd  that,  in  proceedhigs  for  the  appointment  of  commis- 
sioners to  appraise  tlie  damages  to  property  in  said  village  by  a  change 
in  the  grade  of  a  street,  under  Laws  1883,  c.  113,  as  amended  by  Laws 
1884,  c.  281,  providing  that  notice  thereof  shall  be  served  on  Hie  person 
or  persons  having  complete  authority  to  make  such  change,  the  board  of 
trustees  alone  is  authorized  to  defend  therein,  and  the  attorneys  employed 
by  it  may  act  without  the  presence  or  consent  of  the  board  of  street 
commissioners. 

Appeal  from  sDecial  term,  Saratoga  county. 

Petition  by  Bridget  CJoUins  against  the  village  of  Saratoga 
Springs  for  the  appointment  of  commisBioners  to  appraise  the 
damages  to  petitioner's  property  by  the  change  of  grade  in  a 
street  From  an  order  vacating  an  order  granting  the  petition, 
petitioner  appeals.    Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Henning  &  McCall,  for  appellant  Bridget  Collins. 
J.  F.  Swanick  and  J.  T.  Brusnihan,  for  api>ellant  village  of 
Saratoga  Springs. 

Edgar  T.  Brackett,  for  respondent 

HERRICK,  J.  In  1888  the  board  of  trustees  of  the  village 
of  Saratoga  Springs  caused  the  grade  of  one  of  the  public  high- 
ways of  such  village  to  be  changed.  The  petitioner  was  the  owner 
of  certain  premises  on  such  street  or  highway,  which  premises, 
she  alleges,  were  damaged  by  such  change  of  grade.  About  the 
1st  of  January,  1893,  she  presented  her  claim  for  damages  to  the 
board  of  trustees  of  said  village,  who  refused  or  neglected  to  pay 
the  same.  She  thereafter,  and  in  February,  1893,  moved  under 
•chapter  113  of  the  Laws  of  1883,  as  amended  by  chapter  281  of  the 
Laws  of  1884,  for  the  appointment  of  commissioners  to  appraise  the 
damages  to  her  property  caused  by  such  change  of  grade.  Notice 
of  the  motion  and  her  petition  was  served  upon  the  board  of 
trustees  and  the  board  of  street  commissioners  of  the  defendant 
The  village  of  Saratoga  Springs  appeared  by  its  attorney,  and 
served  notice  of  appearance  and  retainer  upon  the  attorneys  for 
the  petitioner.  It  was  subsequently  stipulated  between  the  at- 
torneys for  the  petitioner  and  the  attorneys  who  appeared  for  the 
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Tillage  of  Saratoga  Springs  that  the  order  prayed  for  in  the  peti* 
tion  of  the  petitioner  be  made,  and  the  coinmissionerB  were  agreed 
ui>on  in  and  by  snch  stipulation;  and  upon  tiie  coining  in  of  such 
attorneys,  and  the  presenting  of  such  stipulation  to  the  special 
term,  an  order  was  made  appointing  commissioners  to  appraise  the 
damages  claimed.  Subsequently  the  board  of  street  commissioners, 
by  an  attorney  of  this  <x)urt,  employed  by  them,  moved  at  a  special 
term  of  this  court  to  vacate  and  set  aside  the  order  appointing 
8nch  commissioners,  upon  the  ground  that  it  was  done  without 
the  consent  of  the  board  of  street  commissioners,  and  further 
claiming  that  the  board  of  trustees  of  the  village  of  Saratoga 
Springs  had  no  authority  to  employ  counsel  who  could  stipulate 
in  sudi  proceedings  without  the  said  board  of  street  commissioners 
being  represeD+ed  and  having  a  right  to  be  heard  thereon.  The 
motion  was  granted,  the  order  appointing  commissioners  was  va- 
cated, with  costs  of  the  motion. 

The  village  of  Saratoga  Springs  was  incorporated  by  chapter 
220  of  the  Laws  of  1866,  and  by  such  act  of  incorporation  the 
board  of  trustees  was  vested  with  the  powers  and  duties  of  com- 
missioners of  highways.  By  chapter  470  of  the  Laws  of  1890, 
chapter  220  of  the  Laws  of  1866  was  amended  so  as  to  provide  for 
the  appointment  of  a  board  of  street  commissioners,  and  by  such 
act  aU  the  powers  and  duties  in  relation  to  the  public  streets  and 
highways  of  said  village  theretofore  vested  in  the  board  of  trustees 
were  vested  in  the  board  of  street  commissioners.  As  we  have 
said,  these  proceedings  are  taken  under  chapter  113  of  the  Laws 
of  1883,  afi  amended  by  chapter  281  of  the  Laws  of  1884,  which  law 
provide*  that  due  notice  of  the  application  for  the  appointment  of 
commissioners  shall  be  given  to  lie  person  or  persons  having  com- 
plete authority  to  make  such  change  or  alteration;  and  it  further 
provides  that  the  damages  awarded  shall  be  a  village  charge. 
Although  the  change  of  grade  was  made  in  1888,  before  the  passage 
of  the  law  providing  for  the  appointment  of  the  board  of  street 
commissioners,  yet  for  the  purpose  of  this  case  I  assume  that  their 
contention  is  right,  and  that  they  are  the  persons  who,  under  the 
statute,  are  to  be  notified  of  the  application  in  question;  but  it 
does  not  follow  therefrom  that  it  is  either  their  duty  or  thoir 
privilege  to  employ  counsel  in  such  proceedings,  nor  is  it  neces- 
sary that  they  should  consent  to  an  entry  of  the  order  appointing 
commissioners.  The  board  of  street  commissioners  is  not  the 
corporation  of  itself.  It  is  only  one  of  the  brandies  or  arms  of 
the  municipality  of  the  village  of  Saratoga  Springs.  It  is  not 
the  whole  village  govermnent,  and  except  in  those  particulars  in 
which  the  statute  has  clothed  such  board  with  specific  powers 
it  is  subordinate  to  the  board  of  trustees  of  such  viUage.  It  has 
no  power  or  authority,  except  that  which  has  been  specifically 
granted  to  it,  and  that  which  is  necessary  to  enable  it  to  dis- 
charge the  duties  and  exercise  the  privileges  specifically  imposed 
upon  and  granted  to  them.  They  are  not  specifically  authorized  to 
employ  counsel,  and  it  is  not  necessary  in  the  discharge  of  their 
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duties  that  thfiy  should  employ  counsel.  The  employment  of  conn- 
del  is  otherwise  provided  for.  The  nvinicipality  of  the  vUlage  of 
Saratoga  Spriners  embra'ces  its  president,  board  of  trustee.^  board 
of  street  commissioners,  and  all  other  boards  and  village  officers, 
and  they  must  all  be  considered  togeliier  as  forming  a  complete 
whole.  These  proceedings  are  taken  against  the  village  of  Sara- 
toga Springs,  not  a^rainst  the  board  of  street  commissioners;  and 
the  damages  to  be  awai*ded  are  to  be  paid  by  the  village  of  Saratoga 
Springs,  not  by  the  board  of  street  commissioners  thei-eof.  The 
fact  that  notice  was  directed  to  be  given  to  such  board  no  more 
authorized  it  to  employ  counsel,  and  appear  in  court,  than  the 
fact  that  in  many  cases  notice  of  claims  for  damages  or  upon  con- 
tracts are  required  to  be  presented  to  the  city  or  village  clerk 
or  street  superintendent  authorizes  such  officers  to  employ  counsel, 
and  appear  in  court  and  defend. 

By  chapter  220  of  the  Laws  of  1866,  such  village  is  created  a 
body  corporate  under  the  name  of  the  village  of  Saratoga  Springs, 
and  in  and  by  that  name  is  given  the  power  "of  suing  and  being  sued, 
pleading  and  being  impleaded,  answering  and  being  answered  unto, 
defending  and  being  defended,  in  all  courts  and  places  whatsoever.^ 
These  words,  it  seems  to  me,  embrace  all  judicial  proceedings  that 
can  be  taken  by  or  against  the  village  as  a  corporation.  By 
chapter  308  of  the  Laws  of  1884  the  trustees  and  officers  of  the 
villages  of  this  state  created  by  special  charters  are  given  the  same 
powers  as  are  prescribed  in  any  general  act  for  the  incorporation 
of  villages  within  this  state,  except  as  such  special  charter  may 
be  in  conflict  with  the  provision  or  provisions  of  such  general  acts. 
By  chapter  291  of  the  Laws  of  1870  (title  3,  §  3,  subd.  5)  boards  of 
trustees  are  authorized  and  empowered  "to  employ  an  attorney 
or  attorneys  for  the  transaction  of  any  matter  requiring  legal 
skill."  Under  this  law,  therefore,  the  trustees  of  the  village  of 
Saratoga  Springs  had  power  and  authority  to  employ  an  attorney 
in  these  proceedings,  there  being  nothing  in  conflict  with  the  last- 
quoted  statute  in  the  special  act  by  which  the  village  was  chartered. 
It  seems  to  me  that  the  authority  vested  in  the  board  of  trustees 
to  employ  attorneys  is  exclusive,  and  that  no  other  board  or  official 
has  the  power  to  employ  attorneys  in  behalf  of  the  village,  and 
that  no  attorney  has  the  right  to  represent  the  village,  or  any 
board  or  officer  thereof,  except  the  attorney  designated  by  the 
board  of  trustees.  .  It  is  an  admitted  fact  that  the  board  oi 
trustees  of  the  village  has  employed  attorneys  to  act  for  it  in  aU 
legal  matters,  and  that  they  appeared  for  the  village  of  Saratoga 
Springs  in  these  proceedings,  and  that  by  a  written  stipulation, 
and  by  afterwards  appearing  in  open  court,  they  consented  to  the 
appointment  of  commissioners  in  these  proceedings.  It  seems  to 
me  that  there  can  be  no  question  but  that  the  attorneys  appointed 
by  and  appearing  for  a  municipal  corporation  stand  in  the  same 
position  as  attorneys  employed  by  and  appearing  for  private  per- 
sons, and  that  courts  have  the  right  to  rely  upon  stipidations  and 
consents  made  by  them  in  the  course  of  judicial  proceedings,  the 
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8ame  as  upon  those  made  by  attorneys  appearing  for  private  per- 
sons, and  that  they  have  the  sanie  power  and  authority  to  bind  the 
clients  for  whom  they  appear,  and  that,  in  the  absence  of  fraud 
or  collusion,  orders  entered  or  proceedings  taken  in  reliance  upon 
such  appearance  and  stipulation  or  consent  will  not  be  set  aside. 
No  charge  of  fraud  or  collusion  is  made  in  this  case;  neither  is 
there  any  claim  that  the  persons  appointed  commissioners  are 
unfit  or  improper  persons;  neither  is  it  contended  that  the  i>eti- 
tioner  is  not  entitled  to  have  commissioners  appointed  to  appraise 
her  damages. 

The  court  below  seems  to  have  fallen  into  an  error  in  regard  to 
the  service  of  the  notice  of  the  proceedings,  and  to  have  held 
that  no  notice  of  the  prcceodings  was  p^iven  to  the  board 
of  street  commissioners.  In  the  moving  affidavit  for  the  vacation 
of  the  order  it  is  expressly  stated  that  the  petition  and  notice  of 
motion  for  the  appointment  of  comniissionors  to  appraise  the 
damages  was  served  upon  the  board  of  street  commissioners. 
Hence  there  is  no  jurisdictional  defect  for  want  of  the  proper 
notice,  as  held  by  the  court  at  special  term,  although  it  seems 
to  me  that  the  neglect  to  serve  upon  the  proper  parties,  if  there  had 
been  such  a  neglect,  is  a  defect  or  irregularity  that  could  have  been 
waived  by  the  attorneys  appearing  for  the  village.  The  complaint 
made  in  the  moving  affidavit  is  that  before  the  day  mentioned 
in  the  notice  of  motion  the  attorneys  for  the  petitioner  and  the 
village  attorneys,  by  mutual  consent,  went  into  court,  and  con- 
sented to  the  entry  of  the  order,  and  that  no  notice  of  such  proposed 
action  was  given  to  the  board  of  street  commissioners  or  the  at- 
torney employed  by  them.  None  was  necessary.  The  petitioner 
had  given  the  notice  required  by  statute.  The  proceedings  were 
against  the  village.  The  village  appeared  by  its  regulariy  desig- 
nated attorneys,  and  they  did  what  is  very  common  for  attorneyn 
to  do, — agreed,  for  mutual  convenience,  presumably,  to  go  into  court 
and  dispose  of  the  matter  on  a  different  day  from  that  mentioned 
in  the  notice  of  motion.  No  doubt  members  of  municipal  boards, 
or  any  other  municipal  officers,  have  the  right  to  employ  counsel  at 
their  own  expense  to  look  after  l^al  proceedings,  and  see  that  the 
legally  appointed  attorneys  for  the  municipality  do  their  duty,  but 
the  counsel  so  employed  does  not  represent  the  municipality,  and  is 
not,  as  a  matter  of  law,  entitled  to  notice  of  proceedings  in  the 
court;  and,  in  the  absence  of  any  charge  or  neglect  of  duty  on  the 
part  of  the  regularly  constituted  attorney,  full  faith  and  credit  will 
be  given  to  his  action  by  the  court.  It  follows  from  this  that 
the  order  appointing  commissioners  was  properly  and  .regularly 
granted,  and  that  the  order  vacating  and  setting  the  same  aside 
should  be  reversed.  Let  an  order  therefore  be  entered  reversing 
the  order  appealed  from,  with  flO  costs  of  moti(m,  and  flO  costs 
of  this  appeal  and  printing  and  other  disbursements,  against  the 
board  of  street  commissioners  personally.     All  concur. 


Digitized  by 


Google 


238  KEW   YORK   SUPPLEMEMT,  VOl.  24.  [Sup.  Ct. 

(70  Hun,  53a) 
In  re  NOLAN. 

(Supreme  Ccurt,  General  Term,  Third  Department.    July  8,  1803.) 

1.  Discovert— Examination  of  Party  bAporb  AcnoH— When  Proper. 

Where  there  is  a  doubt  as  to  who  were  owners  or  operators  of  a  mine 
at  the  time  of  an  accident  therein  hi  which  decedent  was  killed,  decedents 
administratrix  is  entitled  to  an  examination  of  the  superintendent  of  the 
mine,  before  bringing  action  for  the  death  of  decedent,  to  ascertain  such 
fart. 

2.  Same— What  not  a  Defense  to  Application. 

The  sworn  denial  of  the  person  sought  to  be  examined,  before  action 
brought  to  ascertain  who  should  be  made  defendant  therein,  of  his  ability 
to  furnish  such  information,  is  not  sufficient  to  defeat  the  application  for 
such  examination. 

Appeal  from  special  term,  Clinton  county. 

Application  of  Elizabeth  Nolan,  administratrix  of  the  estate  of 
William  Nolan,  deceased,  to  take  and  perpetuate  the  testimony  of 
Joseph  Payette.  From  an  order  vacating  the  order  granting  the 
application,  applicant  appeals.     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK. 
JJ. 

Foote  &  Stokes,  (Wallace  T.  Foote,  of  counsel,)  for  appellant 
Weeds,  Smith  &  Conway,  (Thomas  F.  Conway,  of  counsel,)  for  re- 
spondent. 

HEEBICE,  J.  Elizabeth  Nolan  is  the  widow  and  administra^ 
trix  of  William  Nolan,  who  was  killed  while  employed  and  at  worii: 
in  and  about  an  iron  mine  known  as  the  'kelson  Bush  Mine.'' 
Elizabeth  Nolan  made  an  application  to  a  justice  of  this  court  for 
the  examination,  before  the  commencement  of  an  action,  of  Joseph 
Payette,  alleging  that  her  husband,  William  Nolan,  was  employed 
by  the  said  Payette,  and  while  at  work  in  the  mine,  controlled  and 
oi)erated  under  the  direction  of  the  said  Payette,  Payette  negligent- 
ly, carelessly,  and  unskillfully  conducted  the  business  of  mining  in 
said  mine  where  Nolan  was  employed;  that  the  mine  became,  by 
reason  of  Payette's  negligence  and  carelessness,  unsafe  and  dan- 
gerous for  the  workmen  employed  therein,  particularly  to  the  de- 
ponent's intestate,  but  of  which  danger  said  intestate  had  no  notice 
or  knowledge;  and  that,  by  reason  of  the  negligence  and  careless- 
ness of  Payette  in  conducting  the  business  of  mining,  said  William 
Nolan  was,  without  any  fault  or  want  of  care  on  his  part,  killed, 
by  reason  of  which  the  deponent  has  sustained  pecuniary  loss  and 
damages  to  the  amount  of  |5,000.  She  further  alleges  in  her  affi- 
davit, upon  infoi-mation  and  belief,  that  one  James  Vance  and  one 
John  M.  Glidden  were  interested,  in  common  with  said  Payette,  aa 
owners,  lessees,  or  otherwise,  in  the  said  mine,  or  in  the  product 
thereof;  that  the  sources  of  deponent's  information  and  grounds 
of  her  belief  are  common  repute  in  and  around  the  neighbor- 
hood of  the  said  mine,  and  from  conversations  had  with  the 
intestate  prior  to  his  death,  and  with  others  who  then  worked,  and 
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are  now  working,  In  said  mine  and  in  other  mines  in  the  neighbor^ 
hood  wherein  mining  operations  were  directed  by  the  said  Payette; 
that  she  has  no  other  sources  of  information,  except  the  testimony 
of  Payette,  as  to  the  interest  of  Payette,  Glidden,  and  Vance,  in 
or  to  said  mine,  or  as  to  whether  they*  were  in  partnership  in  the 
operation  of  said  mine;  that  Vance  and  Glidden  reside  in  West 
Virginia;  that  she  has  employed  attorneys  of  this  court  to  bring 
action  against  said  Payette  and  other  parties  interested  in  the  said 
mine,  if  any  there  be,  to  recover  the  damages  sustained  by  her  by  the 
death  of  her  husband;  that  the  testimony  and  examination  of  Pay- 
ette is  necessary  and  material  for  her  for  the  prosecution  of  such 
proposed  action,  as  she  is  advised  by  her  counsel,  and  to  enable  her 
to  frame  her  complaint  in  such  action,  and  afford  her  an  opportunity 
to  discover  the  facts  in  relation  to  the  ownership  of  said  mine,  and 
the  control  and  operation  thereof,  at  the  time  of  the  death  of  the 
intestate,  so  that  she  may  make  the  necessary  allegations  pertinent 
to  the  ownership  of  the  mine,  or  to  the  possession  and  operation 
thereof,  and  to  prove  the  facts  material  and  necessary  to  be  proved 
upon  the  trial;  that  the  discovery  sought  is  necessary  to  ascertain 
the  extent  of  the  uiterests  of  the  said  Payette,  Glidden,  and  Vance 
in  the  said  mine,  or  as  to  what  those  interests  are,  or  as  to  whether 
said  mine  is  operated  by  them  as  partners,  or  as  to  whether  the 
said  mine  is  operated  by  Payette  as  sole  owner  or  lessee,  or  as  to 
whether  or  not  Payette,  Glidden,  and  Vance  are  partners  in  tiie  own- 
ership of  the  mine,  or  in  the  products  thereof,  or  whether  there  are 
other  interested  x)arties  in  said  mine;  that  such  facts  are  within 
the  personal  knowledge  of  said  Payette,  and  not  within  the  knowl- 
edge of  the  deponent. 

Upon  such  affidavit  an  order  was  granted  for  the  examination  of 
Joseph  Payette.  In  the  order  such  examination  was  limited  to  the 
determination  of  what  interests  the  said  Joseph  Payette  had  in  the 
mine  at  the  time  stated,  and  what  interest  Glidden  and  Vance  had 
in  said  mine,  if  any,  and  whether  the  said  mine  was  operated  by 
them  and  Payette  as  partners,  or  whether  there  are  other  parties 
interested  in  said  mine.  That,  after  the  granting  of  such  order,  the 
said  Payette,  upon  his  own  affidavit  and  that  of  his  counsel,  applied 
to  a  special  term  of  this  court  for  an  order  to  vacate  the  order  pro- 
viding for  the  examiuation  of  Payette.  That  in  his  affidavit  Pay- 
ette stated  and  alleged  that  there  were  other  persons  killed  and 
injured  in  the  same  accident  by  which  Nolan  lost  his  life;  that 
the  same  attorneys  who  represent  the  applicant  in  this  case  had 
been  retained  by  the  representatives  of  all  the  parties  killed  or  in; 
jured  in  said  accident  to  prosecute  their  alleged  claims;  that  an 
action  has  been  commenced  by  such  attorneys  in  behalf  of  one  of 
such  parties  against  the  Arnold  Ore  Company;  that  an  answer  has 
been  interx)osed  in  such  action,  among  other  things  alleging  that 
such  mine  was  not  operated  by  the  Arnold  Ore  Company  at  the 
time  of  the  accident,  but  was  operated  by  one  John  M.  Glidden;  that 
in  that  action  an  order  was  made  requiring  Payette  to  appear  and 
be  examined  as  to  the  affairs  of  the  said  Arnold  Ore  Company,. 
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which  order  was  thereafter  vacated  and  set  aside.  He  further  al- 
leges that  he  has  no  interest  in  the  mine  or  its  prodncts,  and  no 
ownership  or  title  therein  at  the  time  of  the  accident;  that  his  only 
interest  is  simply  that  of  a  sux)erintendent  of  the  mining  operations 
therein  conducted.  He  further  alleges  that  he  ^^has  no  i)ersonal 
knowledge  as  to  what  interest  either  John  M.  Grlidden  oar  James 
Vance,  or  either  of  them,  has  in  said  mine,  or  had  at  the  time 
stated;''  that  at  no  time  prior  to  the  service  of  the  affidavit  and  or- 
der upon  him  in  this  proceeding  had  he  been  in  any  way  informed 
by  Elizabeth  Nolan,  or  anybody  representing  her,  that  she  had 
claimed  or  pretended  to  have  any  cause  of  action  against  him  by 
reason  of  said  accident;  that  she  had  never  made  any  demand  upon 
him  for  a  settlement  of  the  same,  or  in  any  way  claimed  that  he 
was  in  any  wise  liable  for  said  accident  He  also  alleges  in  his 
affidavit  that  he  believes  the  order  was  procured  in  bad  faith,  and 
for  the  purpose  of  annoying  him,  and  accomplishing  in  another 
way  what  was  sought  by  the  order  that  was  vacated  in  the  other 
action.  The  special  term,  upon  such  application,  vacated  the  order 
for  the  examination  of  Payette,  and  from  tiiat  order  the  applicant, 
Elizabeth  Nolan,  appeals  to  this  court. 

That  a  person  intending  to  bring  an  action  may  examine  the  pro- 
posed adverse  parties  before  a  trial,  has  been  decided  in  Bank  v. 
Sheehan,  101  N.  Y.  176,  4  N.  E.  Eep.  333.  1^6  appellant  in  thia 
case  states  in  her  affidavit  the  cause  of  action,  and  that  she  has 
employed  attorneys  to  prosecute  it;  that  she  desires  this  examina- 
tion for  the  purpose,  among  other  things,  of  preparing  the  complaint 
in  such  proposed  action.  That  a  i)er8on  is  entitled  to  an  examina* 
tion  to  discover  the  facts  claimed  by  him  to  be  necessary  to  enable 
him  to  frame  his  complaint  has  been  decided  in  Glenney  v.  Btedwell, 
64  N.  Y.  120;  Fatman  v.  Fatman,  (Com.  PL  N.  Y.)  18  N.  Y.  Supp. 
847;  Raymond  v.  Brooks,  59  How.  Pr.  383;  Hutchinson  v.  Law- 
rence, 29  Hun,  450.  This  examination  is  not  sought  for  the  pur- 
pose of  ascertaining  whether  the  applicant  has  a  cause  of  action, 
but  to  ascertain  who  the  cause  of  action  is  against.  It  sufficiently 
appears,  I  think,  from  the  affidavits,  that  there  is  some  doubt  as 
to  who  are  the  owners  or  operators  of  the  mine  where  the  acci- 
dent happened.  It  appears  from  the  respondent's  affidavit  that 
another  action  founded  upon  the  same  accident  has  been  commenced 
by  another  party,  appearing  by  the  same  attorneys  who  represent 
the  appellant  in  these  proceedings,  and  that  an  answer  has  been  in- 
terposed, denying  that  the  defendant  in  that  action  operated  the 
mine  at  the  time  of  the  accident,  and  alleging  that  it  was  operated 
by  one  John  M.  Glidden,  one  of  the  very  persons  that  the  appellant 
alleges  in  her  affidavit  she  is  informed  and  believes  was  interested 
in  operating  the  mine  in  connection  with  another  or  others;  so 
that  it  appears  from  the  respondent's  own  affidavit  that  a  question 
has  arisen  as  to  who  operated  the  mine  at  the  time  of  the  accident, 
and  was  responsible  for  any  negligence  in  such  operation.  That 
it  is  necessary,  to  enable  the  appellant  to  frame  her  complaint,  to 
ascertain  who  are  the  proper  defendants,  who  were  the  owners  or 
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operators  of  the  mine  at  the  time  of  the  accident,  I  do  not  think 
can  be  questioned.  The  aUegation  as  to  who  were  the  owners  or 
operators  of  the  mine  is  a  most  necessary  and  important  part  of 
tiie  complamt,  and  it  seems  to  me  that  appellant  is  entitled  to  an 
examination  to  discover  such  nec^»ary  facts.  Bweeney  v.  Bturgis, 
24  Hun,  162.  The  respondent,  Payette,  is  a  very  proi)er  person  to 
examine  for  that  purpose.  He  is  the  one  who  employed  the  intes- 
tate. He  was,  according  to  his  own  affidavit,  the  superintendent 
of  the  mine  at  the  time  of  the  accident,  and  presumably  he  knows 
who  his  employers  were,  and  who  were  engaged  ia  operating  the 
mine.  He  would  be  a  proper  person  as  defendant  in  the  proposed 
action,  and  therefore  a  proper  person  to  examine  as  a  pacrty.  His 
sworn  denial  of  his  ability  to  furnish  the  information  sought  is  nst 
sufficient  to  defeat  the  application,  even  where  that  denial  is  broad 
enough  to  cover  any  or  all  knowledge  upon  the  subject  Davis  v. 
Btanford,  37  Hun,  531-533;  Olney  v.  HatclifP,  Id.  286.  But  in  this 
case  the  respondent  does  not  ^aj  that  he  has  no  i)eraonal  knowledge 
as  to  whether  Glidden  or  Vance  had  any  interest  in  the  mine  at  the 
time  stated.  His  denial  is  in  this  Kinguage:  ^The  deponent  has 
no  personal  knowledge  as  to  what  interest  either  John  M.  Glidden 
or  James  Vance,'^  etc.,  which  is  not  inconsistent  with  his  having 
personal  knowledge  that  they  had  some  interest  in  operating  the 
mine,  or  were  copartners  therein. 

The  order  for  the  examination  was  so  limited  in  its  scope  that 
it  could  not  be  used  for  fishing  purposes.  It  was  confined  to  the 
eliciting  of  information  as  to  who  were  operating  said  mine  at 
the  time  of  the  accident,  and  would  therefore  be  proper  parties  de- 
fendant. 

It  seems  to  me,  therefore,  that  the  order  for  the  examination 
was  properly  granted,  and  that  the  order  of  the  special  term  vacat- 
ing tiie  same  should  be  reversed,  with  costs  of  motion,  together 
with  flO,  «osis  of  this  appeal,  and  printing  and  other  disburse- 
ments.    AH  concur. 


(70  Hun,  361.) 
OOMPTON  V.  THE  CHHLSBA. 

(Supreme  Court,  General  Term,  First  Departmeirt.    June  80,  1683.) 

NbW  TBTAL  A8  a  MaTTBR  of  RtOHT— EjKCnCENT. 

Where,  In  an  action  to  recover  possession  of  a  stflte  of  rooms  in  an  apart- 
ment house,  the  complaint  aUeges  that  4ef enihmt  holds  forcible  possession  of 
the  premises,  of  which  plaintiff  had  been  in  possession,  and  demands  treble 
damages,  and  it  Is  doubtful  whether  such  complaint  e«mtains  allegOitlons  nec- 
essary to  an  action  of  ejectment,  but  It  seema  to  have  been  framed  on 
the  theory  that  it  was  an  action  of  forcible  entry  and  detainer,  it  is  error, 
after  final  judgment  ngainst  plaintiff,  to  grant  him  a  new  trial  imder 
Code  Oivil  Proc.  f  1S25,  which  entitles  the  defeated  party  in  ejectment 
to  a  mew  tilal,  as  of  right,  at  any  time  within  three  years,  on  conditions 
therein  specified. 

Appeal  from  special  term,  New  York  county. 

Action  by  Alexander  T.  Compton  against  The  Chelsea,  a  cor- 
-poration,  to  recover  possession  of  a  suite  of  rooms  or  an  apartment 
in  an  apartment  house,  in  which  there  was  a  judgment  for  defend- 
v.24N.Y.s.no.3— 16 
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ant.  13  N.  Y.  Supp.  722,  affirmed  by  28  N.  E.  Bep.  662.  A  new 
trial  was  granted  under  Code  Civil  Proc  §  1525,  relating  to  actions 
to  recover  real  property,  which  provides  as  follows: 

"The  court,  at  any  time  within  three  yeoi's  after  frach  a  Judfirment  is 
rendered  and  the  Judgment  roll  is  filed,  upon  the  application  of  the  party 
ngiilnst  whom  it  was  rendered,  his  heir,  devisee,  or  assignee,  and  upon  pay- 
ment of  all  costs  and  all  damages  other  than  for  rents  and  profits,  or  for  use 
and  occupation,  awarded  thereby  to  the  adverse  party,  must  make  an  order 
vaoatinf?  the  Judgment,  and  granting  a  new  trial." 

Defendant  appeals.    Beversed. 

For  prior  reports,  see  8  N.  Y.  Supp.  622,  and  13  N.  Y.  Supp.  722. 
Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PABKER, 
JJ. 

Shepard  &  Prentiss,  (W.  H.  Shepard,  of  counsel,)  for  appelant 
A.  T.  Compton,  in  pro.  "per. 

VAN  BBUNT,  P.  J.  It  ifl  undoubtedly  true  that  upon  the 
previous  appeals  this  action  has  been  characterized  as  an  action 
of  ejectment,  and  this  probably  arose,  not  from  an  examination 
of  the  pleadings,  but  because  of  the  manner  in  which  it  was  treated 
by  counsel  in  their  presentation  of  the  questions  involved  to  the 
court;  it  being  of  little  moment,  in  respect  to  the  result  desired, 
as  to  whether  it  was  an  action  of  ejectment,  or  an  action  for 
forcible  entry  and  detainer.  Upon  this  motion,  however,  it  be- 
comes important  to  consider  the  question  whether  the  action  is 
really  simply  one  of  ejectment.  If  it  is  an  action  which  may  be 
an  action  in  ejectment  or  an  action  for  forcible  entry  and  detainer, 
it  seems  to  be  manifest  that  the  extraordinary  privileges  which  per- 
tain to  the  action  of  ejectment,  and  which  do  not  belong  to  the 
action  of  forcible  entry  and  detainer,  cannot  be  availed  of  by 
the  plaintiff  in  case  of  defeat.;  the  familiar  rule  being  that  where 
two  causes  of  action  are  united,  to  one  of  which,  only,  peculiar 
•  remedies  belong,  the  right  to  such  remedies  in  such  action  is  lost. 
Upon  examining  the  complaint  in  the  case  at  bar,  it  would  seem 
that  it  is  exceedingly  doubtful  whether  the  complaint  contains 
such  allegations  as  are  proper  to  an  action  of  ejectment;  and  it 
seems,  also,  to  be  certain  tiiat  the  pleader,  in  framing  the  com- 
plaint, did  so  upon  the  theory  that  he  was  bringing  an  action  for 
forcible  entry  and  detainer,  and  for  that  only,  because  he  alleges 
that  the  defendant  holds  forcible  possession  of  the  premises  of 
which  the  plaintiff  had  been  in  possession,  and  he  also  demands 
ti'eble  damages,  to  which  he  had  a  right  if  he  established  his 
action  of  forcible  entry  and  detainer,  and  to  which  he  would  have 
no  right  if  his  action  were  one  of  ejectment  We  think  that  the 
plaintiff  should  be  bound  by  this  plain  characterization  of  his  ac- 
tion, and  that  it  must  he  considered  to  have  been  an  action  for 
forcible  entry  and  detainer,  and  that,  therefore,  the  plaintiff  was 
not  entitled,  as  matter  of  right,  to  a  new  trial.  It  follows,  there- 
fore, that  the  order  should  be  reversed,  with  flO  costs  and  dis- 
bursements, and  the  motion  denied,  with  f  10  costs.    All  concur. 
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(70  Htm,  580;  mem.  report  without  (pinion.) 

JOHNSTON  T.  GARSIDB.  Mayor,  et  aL 

(Snpreme  Court,  General  Term,  Third  Department    July  8,  1893.) 

Fracticb— D18XI8BIHO  AcnoN  without  Costs. 

It  is  not  an  abuse  of  discretion  to  dismifls  without  costs  an  action  to  ea- 
join  defendants  from  acting  as  fire  commissioners  of  a  city,  where  de- 
fendants wore  legislated  out  of  office  whUe  the  action  was  pending. 

Appeal  from  special  term,  Albany  county. 

Action  by  David  J.  Johnston  aj]:ain8t  John  Oarside,  as  mayor, 
William  J.  Dickey,  and  Michael  J.  Daley,  to  restrain  defendants 
from  acting  as  members  of  the  board  of  fire  commissioners  of  the 
city  of  C}ohoes.  From  an  order  granting  plaintiff's  motion  to  dis- 
miss the  action  without  costs,  defendants  appeaL    Affirmed. 

For  decision  on  appeal  from  order  refusing  to  dissolve  injunc- 
tion, see  20  N.  Y.  Supp.  327. 

The  affida^t  filed  in  support  of  plaintifTs  motion  is  as  follows:  "Charles  P. 
Doyle,  being  duly  sworn,  says:  First  That  C.  H.  Sturges  is  plaintiff's  at- 
torney. Second.  That  deponent  is  hJs  counsel,  and  has  entire  charge  and 
conduct  of  this  action.  Third.  That  the  injunction  herein  was  granted  and 
si^rvfd  April  15,  1S91,  restntining  saSd  John  Garside,  as  uiayor  of  the  city 
of  Cohoes,  and  suid  def^idunts  Michael  J.  Daley  and  William  J.  Dickey,  claim- 
ing to  be  fire  commissioners  of  said  city,  from  meeting  and  dohig  certain 
wrongful  acts,  as  In  the  complaint  therein  aUoged.  Fourth.  That  the  term 
of  office  of  John  Garside,  as  mayor  of  said  city,  expired  April  10, 1892,  since 
which  time  he  has  not  been  said  mayor,  nor  acted  as  such;  tliat  on  tlie  12th 
day  of  April,  181)2,  Henry  A.  Strong  was  duly  elected  mayor  of  said  city, 
qualified  and  took  the  oath  of  office  on  April  19,  1802,  and  has  ever  since 
acted,  and  is  stiU  noting,  as  such  mayor;  that  snid  Henry  A.  Strong  and  said 
John  Garside  were  opposing  candidates  for  the  office  of  mayor  of  said  city 
nt  the  charter  election  therein  for  said  city,  held  April  12,  1892,  said  Henry 
A.  Strong  being  elected,  and  said  John  Garaide  t)eing  defeated,  thereat  Fifth. 
That  on  May  18,  1892,  a  new  charter  for  the  dty  of  Cohoes  was  passed  by 
Hie  legislature  of  the  state  of  New  York  for  saJd  dty,  and  on  that  day  wah 
duly  approved  and  signed  by  the  governor  of  this  staite,  and  denominated 
chapter  071,  I^ws  of  1892;  that  plaintiff  did  not  desire  or  advocate  such  new 
charter,  but  opposed  its  passage.  Sixth.  That  in  and  by  said  laatrmentioned 
charter  and  act  the  term  of  office  of  all  fire  commissioners  of  said  city  was 
rormlnated,  and  they  legislated  out  of  office,  on  the  appointment  by  the 
mayor  of  a  new  fire  t>oard  and  fire  commissAoners  for  said  dty;  that  such  new 
fire  board  and  fire  commissioners  and  succeasore  of  tihe  fire  commissioners 
In  office  in  said  dty  on  May  18,  1892,  were  duly  appointed  by  the  mayor  of 
said  city,  said  Henry  A.  Strong,  on  the  8th  day  of  July,  1892,  all  of  whom 
Immediately  duly  qualified  as  such  fire  commissioners,  and  have  ever  since 
acted  :)s  such,  and  are  »tiU  so  acting,  and,  with  the  mayor  of  said  city,  oou- 
fititute  and  comi>ose  the  board  of  fire  commissioners  of  said  city,  and 
act  as  sndi;  that  from  Apill  19,  1S92,  the  defendants  herein  have  not  as- 
sumed to  act  as  officers  of  said  city,  or  fire  commissioners,  or  as  members  of 
said  fire  board;  that  the  following  named  persons  were  appointed  on  July 
8,  1892,  by  said  Henry  A.  Strong,  mayor  of  the  dty  of  Colioe«,  fire  coinmi»- 
Bioners  of  snW  dty,  and  who,  with  said  mayor,  constitute  sold  fire  boarU. 
namely,  David  J.  Johnston,  Charles  F.  North,  John  McCrcary,  and  Nicholan 
Vandervoort,  none  of  whose  terms  of  office  will  expire  within  the  next  year. 
Seventh.  That  on  May  18,  1891,  a  motion  was  made  by  defendants  herein 
to  set  aside  sudi  injunction  order  of  AprU  15,  1891,  which  motion  was  by 
consent  adjonmod  to  a  spr'clal  term  to  be  held  at  the  city  of  Albany,  N.  Y., 
on  the  28th  day  of  July.  1801.  at  which  special  term  Justice  E.  L.  Fursman 
presided;  said  motion  was  submitted  to  the  court,  he  taking  the  pa#»eni 
therein;  that  on  October  23,  1891,  said  special  term  denied  said  motion,  with 
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$10  costs;  that  such  order  was  on  Octob^  26,  t801,  entered  in  Albany  county 
clerk's  office,  and  on  that  6s^  a  copy  duly  served,  with  notice  of  its  entry, 
on  defendants*  attorney  herein.  Eighth.  That  said  J.  P.  Crawford,  as  at 
tomey  for  said  defendants  Garalde  and  Daley,  appealed  Irora  such  ordvr 
to  the  general  term  of  tliis  court  on  October  31,  1891,  which  appeal  was 
argued  In  March,  1892,  and  was  not  decided  by  said  general  term  until  Sep- 
tember 13,  1892,  when  it  hai'ded  down  its  decl^on,  which  decision  appears  by 
an  order  entered  by  Mr.  Ci'awfoi'd,  as  attorney  for  said  def^idants  Garside 
and  Daley,  to  be  that  the  said  order  so  appealed  from  was  reversed,  with  $10 
costs  and  piinting  disbursements,  and  Injunction  dissolved,  with  ^10  costs; 
that  the  copy  of  fiuch  order  was  not  served  on  deponent  until  the  27th  day  of 
September,  1802;  that  such  order  was  not  entered  tot  the  Albany  county 
clerk's  office  until  the  2(Uh  day  of  September,  1892.  Ninth.  That,  owing  i«» 
previous  engagements  and  business,  deponent,  who  has  now,  and  has  hiuX. 
entire  charge  of  plaintiff's  case,  has  been  imable  to  prepare  and  serve  mo- 
tion papers  for  the  l»t  day  of  Octol)er,  1892,  Albany  circuit  court,  for  leave 
to  discontinue  this  action  without  cost,  and  which  motion  he  is  desirous  of 
making  for  and  en  behalf  of  plaintiff;  that  said  circuit  court  will  convene 
on  the  10th  day  of  October,  1892,  at  the  dty  haU,  In  the  city  of  Albany,  N.  T.; 
that  this  action  is  on  the  calendar  for  said  circuit  court;  that  no  previous  ap- 
plica?tlon  for  an  order  of  discontinuance  of  this  action,  or  for  an  order  to 
show  cause  why  the  same  shall  not  be  discontinued,  has  been  made,  asked  for. 
or  applied.  Tenth.  Deponent  further  says  that  this  action  was  brought  In 
good  faith,  and  pl.ointiff  liad  a  good  cause  of  action,  but  legislation  and  sub- 
sequent election  have  rendered  its  continuance  useless  and  of  no  avail;  tliai 
he  desires  to  make  a  motion  to  discontinue  this  action  without  costs,  for  the 
1st  day  of  said  Albany  circuit  court,  convening  Monday,  October  10,  1802, 
as  aforesaid,  and,  not  having  time  to  have  the  ordinary  eight-days  notice  of 
motion,  desires  to  give  an  order  to  show  cause  for  that  purpose,  returnable 
on  the  first  day  of  said  circuit  court" 

The  opposing  affidavit  is  as  follows:  "Peter  D.  Niver,  being  duly  sworn, 
sa3rs  tha!t  on  the  15th  day  of  April,  1891,  the  first  above  entitled  action  was 
commenced  against  above  defendants  for  an  injunction  restraining  said  di^ 
fend  ant  Garside,  as  mayor  of  the  city  of  Cohoes,  from  voting  for  any  other 
person  than  said  plaintiff  David  J.  Johni^ton,  for  the  office  of  fire  commis- 
sioner of  the  said  city  of  Cohoes,  and  also  to  restrain  eadi  of  the  other  de- 
fendants from  acting  or  voting  as  Are  commissioners  of  said  city.  Tliat  the 
secondly  above  entitled  action'  was  commenced  for  the  sajne  purpose,  tlie 
complaint  based  upon  the  same  alleged  facta,  demanding  the  identical  relief 
demanded  in  the  first  action.  That  in  each  case  the  usual  injunction  bonds 
b^ng  given,  covenanting  to  pay  defendants  such  damage,  not  <%zceeding  $1,000, 
as  they  might  sustain  by  reason  of  said  injunction  if  the  court  should  finally 
decide  that  the  said  plaintiffs  were  not  entitled  thereto.  That  on  the  service 
of  the  complaint,  etc.,  in  tlie  first  action,  steps  were  immediateiy  taken  by 
defendants'  counsel,  looking  to  the  dismissal  of  said  temporary  Injunction. 
That  a  hearing  was  ponding  thereon  before  a  special  term  of  the  court,  it 
Schoharie,  when  the  second  temporary  Injimction  was  procured  and  served 
upon  defendants,  as  above  stated.  Tlie  questions  in  controversy,  and  the  sit- 
uation and  relation  of  the  several  parties  thereto,  at  the  time  <^  the  commence- 
m^it  of  the  first-entitled  action,  and  set  forth  at  lar^ge  in  the  complaint 
therein,  may  be  briefly  stated  as  follows:  Chapter  99  of  the  LawB  of  1879 
organize<l  a  fire  board  in  and  for  the  dty  of  Cohoes,  consisting  of  four  fire 
commissioners  and  the  mayor  of  said  city.  At  this  time,  (April  15,  1891,) 
defendant  Daley,  claiming  his  own  appointment  as  fire  commissioner  by  the 
c(»mmon  council  of  said  city,  claimed  the  right  to  act  as  such  in  place  of  said 
plaintiff  Lansing;  said  Lansing,  disputing  said  Daley's  claim,  alleging  that  he 
(said  Ijanslng)  had  been  legally  chose^n  to  the  position  by  a  majority  of  sidd 
lire  l>oard.  That  at  a  meeting  of  said  common  <x)uncil  held  on  the  7th  day,  of 
April  of  the  year  aforesaid  a  resolution  was  passed,  removing  said  def^idant 
Dickey  from  the  said  office  of  fire  commissioner  of  said  city.    That  said  res- 

1  This  refers  to  an  action  brought  by  Charles  F.  North,  David  J.  Johnston,  aod  John 
B.  a  Lansing.    See  24  N.  Y.  Supp.  liH. 
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olaticxa,  within  two  days  thereafter,  was  vetoed  by  said  defoidant  Garside, 
then  mayor  of  said  city.  That  the  next  regular  meeting  of  the  said  oonimon 
council  was  appointed  to  be  held  on  the  21st  day  of  April,  then  Inst.,  when, 
as  was  expected,  said  resolution  would  be  reconsidered,  and  said  veto  over- 
ruled. That  the  term  of  office  of  the  said  plaintiff  David  J.  Johnston,  as  fire 
oomndssioner,  would  expiro  on  the  dOth  day  of  April,  then  Inst.  That  by  the 
provisions  of  the  said  fire  law  the  mayor  of  the  city  had  the  right  to  nominate 
to  the  commcm  council  a  person  to  fill  this  vacanqy,  providing  he  made  such 
nomination  on  or  before  the  15th  day  of  April,  then  inst  If  the  mayor 
should  not  make  said  nomination  on  or  before  tlie  15th  day  of  April,  then  said 
vacancy  could  be  filled  by  a  majority  of  tho  remaining  fire  conmiisslonei-B. 
At  tlie  time  of  the  commencement  of  said  action  the  mayor  had  not  made 
such  nomination,  end  the  plaintiff  evidently  fearing  that,  If  not  I'estrained 
by  injunction,  the  defendants,  Garslde,  Dickey,  and  Daley,  would,  at  the  ex- 
piration of  said  period,  appoint  some  person  other  than  seid  Johnston  to  said 
ofUce,  accordingly  the  said  Injunction  was  obtained,  restraining  them,  and 
each  of  them,  from  makln;;  such  appointment.  That  the  said  second  lojunc- 
tion  being  obtained  from  another  Judge,  with  the  evident  purpose  of  making 
sure  that,  in  case  the  first  injunction  should  be  dissolved,  tLit  the  defendants 
would  still  be  restrained  from  filling  the  vacancy  imtil  the  holding  of  the 
mooting  of  the  common  council  on  the  21st  of  April,  then  Inst.,  when  said 
IMckey  could  be  finally  removed  from  office,  which  would  end  all  danger  of 
further  interference  to  plaintiff's  purpose  to  succeed  himself  in  said  office. 
That  said  meeting  of  said  common  council  was  accordingly  held  on  the  date 
aforesaid,  and  the  said  resolution  and  veto  reconsidered,  and  sjdd  Dickey 
finally  removed,  by  a  two-thirds  vote.  That  within  a  few  days  thereafter 
tho  aild  plaintiff,  Johnston,  .was  In  fact,  and  In  due  form  of  law,  duly  ap- 
pointed to  fill  such  vacancy,  and  the  vacancy  created  by  the  removal  of  said 
Dickoy  was  also  filled,  a  partisan  of  said  plaintiff's  being  appointed  thereto, 
and  the  plaintiffs  have  ever  since  remained  in  full  possession  of  the  offices, 
emoluments,  and  patronage  of  said  board.  Tliat  separate  answers  were 
served  on  tlie  part  of  defendants  In  each  action,  deponent  appearing  for  said 
Dickey,  and  J.  F.  Crawford  for  the  other  defendants.  That  counsel  was  em- 
ployed, and  defendants  liave  incur i*eil  expense  or  liability  on  accoimt  there- 
of. In  both  actitms.  That  the  actions  have  been  noticed  by  both  parties  at 
every  term  of  the  Albany  circuit  since  the  time  of  th^r  commencement, 
except  that  plaintiffs'  attorney  did  not  notice  either  cause  for  trial  at 
the  October  or  December,  1892,  circuits.  That  defendants'  attorneys  notice«l 
said  actions,  and  prepared  the  same  for  trial,  at  the  December,  1892,  circuit, 
as  well  as  former  circuits  That  these  caitses  have  been  from  time  to  time 
prepared  for  trial,  and  the  trial  postponed,  not  en  any  theorj-  of  waiting  for 
any  decision,  but  simply  for  convenience  of  counsel.  That  deponent  did  not 
appear  at  the  special  term  when  tho  motion  to  show  cause  why  the  injunc- 
tion In  the  first  above  entitled  action  shoidd  not  be  continued  was  noticc^d 
for  hearing,  or  Join  to  the  submission  of  the  suld  motion  for  the  decision  of 
the  court,  on  behalf  of  said  defendant  Dickey,  nor  was  the  same  submitted 
on  behalf  of  said  Dickey,  as  deponent  is  infoniied  by  Mr.  Crawford,  who 
submitted  the  papers  on  said  motion  for  the  other  two  defendants.  That  no 
order  or  other  paper  Indicating  said  decision  has  ever  been  served  upon  this 
deponent,  and  no  adjudication  has  been  made  herein  against  said  Dickey. 
Iliat  deponent  and  the  said  James  F.  Crawford  are  not  engaged  together  in 
business,  and  have  separate  offices  for  the  transaction  of  their  business." 
On  the  hearing  of  the  motion,  it  was  "ordered  that  plaintiff's  mo<tlon  for 
leave  to  discontinue  this  action  without  costs  be,  and  the  same  Is  hereby, 
granted,  and  tlie  above-entitlpd  action  is  hereby  discontinued,  without  costs 
to  eitlier  party.*' 

Argaed  before  MATHAM,  P.  J.,  and  PTJTNAM  and  HERRICK, 
JJ. 

J.  P.  Crawford  and  P.  D.  Niver,  for  appellants. 

C.  H.  Sturfjes,  (Charles  F.  Doyle,  of  counsel,)  for  respondent 
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FEB  CITBIAM.  The  actiom  was  an  eqaitable  one,  and  upon  that 
groimdy  as  well  as  the  change  in  the  law,  by  which  the  parties 
were  legislated  out  of  office  before  the  trial  of  the  action,  the 
court  at  special  term  could  allow  a  discontinuance  without  costs. 
The  ax^lication  was  addressed  to  the  discretion  of  the  court  be- 
low, and  we  are  of  the  opinion  that  no  such  an  abuse  of  discretion, 
or  misapprehension  of  the  facts,  or  of  the  rights  of  the  parties, 
appears  in  the  case,  as  would  justify  a  reversal  of  the  order. 
Crosby  v.  Fitzpatrick,  23  N.  Y.  Wkly.  Dig.  36;  Morss  v.  Hasbrouck, 
13  N.  Y.  Wkly.  Dig.  393;  Byron  v.  Durrie,  6  Abb.  N.  C.  135;  Smith 
V.  Banker,  3  How.  Pr.  142. 

The  order  should  be  affirmed,  with  costs  and  disbursements. 


(70  Hun,  371.) 
BUCYRUS  STEAM  SHOVED  &  DREDGE  CO.  v.  MBYBR  et  al. 

(Supreme  Oourt,  General  Term»  First  Department    Jmie  30,  1883.) 

Accommodation  Indorsbmbnt—Evidbmcb. 

Defendants,  in  an  action  on  a  note,  aUeged  tliat  they  indorsed  the  noto 
for  the  accommodution  of  plaintiff*  who  agreed  to  protect  them.  The 
maker's  clerk  testified  that  he  was  sent  to  procure  defendants'  indorse- 
ment either  by  the  maker  or  by  plaintiff's  pre^dent,  both  of  whom  were 
in  the  maker's  office  at  the  time;  that  defendants  refused  to  indorse 
the  note  without  the  written  request  of  philn tiff's  president;  and  that 
witness  wrote  a  letter  to  defendants  stating  that  plaintiff  requested  the 
indoi's^^ment.  Held  sufficient  to  require  the  submission  to  the  Jury  of  the 
question  whether  the  indorsement  was  for  plaintiff's  accommodation. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  Bucyrus  Steam  Shovel  &  Dredge  CJompany  against 
Siegmund  T.  Meyer  and  Arthur  L.  Meyer,  composing  the  firm  of 
Siegmund  T.  Meyer  &  Son,  impleaded  with  James  A.  Simmons, 
on  a  promissory  note.  Defendants  Meyer  were  indorsers,  and 
defendant  Simmons  was  the  maker,  of  the  note  sued  on.  Fi*om  a 
judgment  entered  on  a  verdict  directed  by  the  court  against  the 
indorsers,  and  from  an  order  denying  a  motion  for  a  new  trial, 
said  indorsers  appeaL    Reversed. 

Xiithaulel  S.  Bailey,  caUed  as  a  witness  on  behalf  of  defendants,  testified 
as  foUows:  **In  1890  I  was  secretary  of  the  North  Ameilcan  Dredging  Com- 
pany, and  office  manager  for  James  A.  Simmons,  whose  office  and  the  compa- 
ny's was  at  45  Broadway.  I  recoUect  the  occasion  Col.  Harris  was  at  my 
office,  about  March  20,  1890,  with  reference  to  getting  the  Indorsement  of 
Siegmund  T.  Meyer  upon  a  certain  note.  I  believe  It  was  with  respect  to  the 
note  marked  'Exhibit  B.'  At  that  time,  or  at  some  other  time  on  that  day, 
I  had  that  note  there,  when  Col.  Harris  was  present,  without  the  indorse- 
ment of  Siegmund  T.  Meyer  &  Son.  •  •  •  I  was  asked  either  by  CoL  Har- 
ris or  Mr.  Simmons— I  don't  now  feel  positive  which  one— to  go  down  to  Mr. 
Meyer's  office  with  this  note,  and  get  his  indorsement  upon  it  I  saw  Mr. 
Meyer.  I  saw  Col.  Harris  when  I  returned,  and  had  a  conversation  with  him 
on  the  subject  of  this  indorsement.  I  then  had  the  note.  I  said  to  him  that 
Mr.  Meyer  declined  to  indorse  the  note.  He  asked  me  to  make  another  effort, 
saying  that  he  wished  to  have  the  same  indorsement  on  the  paper  as  he  had 
on  the  previous  paper,  so  that  he  could  use  it  at  his  bank.  I  told  him  that  Mr. 
Meyer  had  said:  'Send  that  note  back  to  me  with  a  letter  stating  that  Col. 
Harris  requests  my  Indorsement  on  the  note,  and  I  wm  place  It  there.'  That 
is  all  that  was  said." 
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Argued  before  VA:N  BBUNT,  P.  J.,^iid  FOLLETT  and  PABKEB, 
JJ. 

MelviUe  H.  Re^ensburKer,  tor  appellants. 

Howard  Mansfield  and  Albert  Symington,  tor  respondent 

PAREEB,  J.  This  is  an  action  on  a  promissory  note  alleged  to 
have  been  made  by  one  Simmons,  and  indorsed  by  the  detondants 
Meyer.  Simmons  did  not  answer,  but  the  other  detondants  did, 
admitting  the  indorsement,  but  alleging,  by  way  of  defense,  that 
the  indorsement  was  made  for  the  accommodation  of  the  plaintiff, 
and  upon  an  agreement  with  it  that  they  would  be  protected  and 
indemnified  against  the  payment  thereof.  On  the  trial,  Nathaniel 
S.  Bailey  testified  that  on  March  20,  1891,  the  date  of  the  note,  he 
was  the  office  manager  for  the  maker  Simmons;  that  he  was  re- 
quested either  by  the  president  of  the  plaintiff  or  the  maker,  and 
in  the  presence  of  both  of  them,  to  take  the  note  in  suit  to  the 
office  of  Mr.  Meyer,  to  get  his  indorsement  on  it;  that  he  failed 
to  get  the  indorsement;  and  that,  on  his  return  with  the  note, 
he  had  a  conversation  with  the  president  of  the  plaintiff,  which  he 
details  as  follows: 

"I  said  to  him  that  Mr.  Meyer  decUned  to  indorse  the  note.  He  asked  me 
to  make  another  effort,  saying  that  he  wished  to  have  the  same  indorsement 
on  the  paper  as  he  had  on  the  previous  paper,  so  that  he  could  use  it  at  his 
bank.  I  told  him  that  Mr.  Meyer  had  said:  'Send  that  note  back  to  me  with 
a  letter  stating  that  Col.  Harris  [plaintiff's  president]  requests  my  indorse- 
ment on  the  note,  and  I  wlU  place  It  there.*  •  •  •  I  wrote  a  letter  to  Mr. 
Meyer  whUe  Ck>l.  Harris  was  there,  in  which  I  stated  that  this  indorsement 
was  at  the  request  of  the  Bueyrus  Company.    This  is  the  letter  I  wrote: 

"  *45  Broadway,  March  20th,  1890. 
"'Messrs.  S.  T.  Meyer  &  Son— Dear  Sir:   I  inclose  herewith  a  note  dated 
this  day  at  two  montlis  for  $3,857.50,  which  the  Bueyrus  Steam  Shovel  and 
Dredge  Company  request  that  you  indorse. 

'''Yours,  truly,  Jas.  A.  Simmons. 

"'Per  N.  S.  Bailey.' 
'The  note  came  back  indorsed." 

This  is  substantially  all  the  evidence  relating  to  the  procure- 
ment of  the  indorsement  Other  questions  were  asked  of  Mr.  Bai- 
ley and  excluded,  which  we  think  he  should  have  been  allowed  to 
answer,  in  view  of  the  fact  that  he  went  to  Meyer  with  the  ac- 
quiescence, If  not  at  the  request,  of  Col.  Harris,  and  that  it  was 
Bailey's  report  of  what  took  place  that  led  to  the  writing  of  the 
letter,  staling  that  the  plaintiff  requested  the  indorsement.  He 
was  asked: 

"Question.  Did  Mr.  Meyer  say  anything  to  you  as  to  the  purpose  of  making 
any  inquiries  of  you,— as  to  the  purpose  or  object  for  which  the  Bueyrus  Steam 
Shovel  &  Dredge  Company  wished  the  note?  Q.  Was  anything  said  by 
Mr.  Meyer  at  that  interview  as  to  whether  the  indorsement  was  for  the  ac- 
commodation of  the  Bueyrus  Steam  Shovel  &  Dredge  Company?  Q.  Was 
anything  said  at  that  interview  by  you  to  Mr.  Meyer  as  to  the  use  which  the 
note  was  to  be  put  to?** 

It  may  well  be  that  answers  to  these  several  inquiries  might  have 
thrown  some  light  on  the  question  whether  the  indorsement  was 
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for  the  accommodation  of  the  maker  or  the  plalntift;  bnt,  without 
other  evidence  than  that  disclosed  by  the  record,  the  defendants 
were  entitled  to  have  the  jury  pass  upon  the  question  whether 
they  were  accommodation  indorsers  for  the  plaintlfl  or  not  This 
right  was  denied  them,  the  court  directing  a  verdict  in  favor  of  the 
plamtiff.  It  is  quite  probable  that  the  suggestion  which  appears 
in  the  record,  that  the  plaintiff  surrender^  to  the  maker  at  tiie 
time  of  receiving  the  note  in  suit  a  note  for  substantially  the  same 
amount,  bearing  the  indorsement  of  the  defendants  Meyer,  may 
have  had  wei&rht  with  the  court  in  determining  that  the  defend- 
ants were  not  accommodation  indorsers  for  the  plaintiff.  Their 
indorsement  on  the  prior  note  is  suggested  only,  not  proved.  It 
is  alleged  in  the  complaint,  but  denied  in  the  answer.  The  note 
was  not  produced  on  the  trial,  nor  was  any  competent  evidence 
tending  to  show  an  indorsement  received  or  offered.  Had  there 
been,  the  refusal  of  the  court  to  i)ermit  the  defendants  to  testify 
that  they  had  not  indorsed  such  a  note  would  have  constituted 
error.  The  iuderment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellants  to  abide  the  event    All  concur. 


(4  Misc.  Rop.  240.) 
NEW  YORK  COMMERCIAL  CO.  v.  CARPENTER  et  aL 

(Supreme  Court,   Special  Term,  New  York  County.    June,  1893.) 

Fraitdulent  Confession  op  Judgment— Evidence. 

Under  a  contract  between  a  copartnership  and  a  corporatloBt  the  Dormer 
was  to  carry  on  a  manufacturing  business,  buying  materials  and  paying 
aU  salaries  and  expenses,  while  the  goods  were  to  be  sold  by  and  In  tho 
name  of  the  corporation,  which  was  to  determine  when  to  give  credit, 
without  assuming  any  risk  therefrom.  No  goods  were  consigned  to  the 
corporation,  as  was  agreed,  but  some  months  later  the  corporation  took 
a  floor  In  the  building  occupied  by  the  xiopartnershlp,  and  the  latter  sent 
there  for  aU  Its  goods;  the  floor  remaining,  however.  In  charge  of  employes 
of  the  copartnership.  The  latter  then,  without  notice  to  other  creditor^ 
confessed  judgment  to  the  corporation.  No  credits  were  aUowed  on  the 
Judgment,  as  should  have  been  done,  and  it  consisted  chiefly  of  commis- 
sions for  selling  goods  which  were  actually  sold  by  the  partnership.  At  the 
sale  under  the  judgment,  B.,  who  was  the  sole  person  Interested  in  the 
corporation,  purchased  the  property,  worth  from  $30,000  to  $60,000,  for 
$12,000,  and  organized  another  company,  to  which  he  transferred  the 
property,  and  which  continued  the  copartnership  business  under  the  same 
conditions,  employing  title  members  of  the  firm,  and  most  of  the  same 
employes,  ffeld,  that  the  transactions  were  void  as  against  creditors  of  the 
copartnership. 

Action  by  the  New  York  Commercial  CJompany  against  Charles 
G.  Carpenter  and  others  to  set  aside  a  Judgment  by  confession 
as  in  fraud  of  creditors.     Judgment  for  plaintiff. 

A.  Blumenstiel,  for  plaintiff. 

Horwitz  &  Hirshfield,  for  defendant  Rubber  Comx>any. 

E.  J.  Jacobs,  for  defendant  Carpenter. 

rNGRAHAM,  J.  On  the  4th  day  of  May,  1889,  when  the  agree- 
ment between  the  copartnership  doing  business  under  the  name  of 


Digitized  by 


Google 


8up«  Ct.]  NEW    YORK.  opaiMEBGIAL  GO.  V*  CARPEKTER.  24^ 

O.  O.  Carpenter'  and  'tL^  Gentuix  Bubber  Campaiiy  waa  made,,  the 
copartnerahip  had  good  ciyedit,  and  an  apparent  surplus  of  up- 
wards of  94(^000.  At.  that  time  tha  defendant  Blun  organized 
the  Century  Buhber.  Company,,  he  being  the  only  person  Interested 
in  that  company,  and  made  the  cantract  hereinafter  mentioned 
with  the  copartnership.  In  about  10  months  thereafter,  Blun^ 
either  as  the  Century  Bubber  Company  or  as  the  laoe-Back.  Sus- 
pender Company,  was  the  owner  of  all  the  assets  of  the  copartner- 
ahip, yah»Bd  apon  the  books  at  upwards  of  f  100,000,  leaving  the  other 
CTeditCNrs  of  the  copartnership,  to  whom  they  owed  upwards  of 
f45,000,  without  any  property  from  which  the  indebtedness  could 
be  paid;  and  the  business  conducted  by  the  copartnership  was  being 
continued  by  the  LaceBack  Suspender  Company,  managed  by  the 
members  of  the  copartnerdiip  and  their  former  employes,  at  the 
same  place  at  which  the  copartnership  did  its  business^  and  with 
the  same  fixtures  and  machineiy  with  which  that  business  was  con* 
ducted.  The  other  creditors,  including  plaintiff,  had  furnished  the 
materials  with  which  the  goods  of  the  copartnership  had  been 
manufactured;  the  manufactured  articles  appearing  in  the  posses- 
sion of  the  Lace-Back  Suspender  Company;  the  business  being 
conducted  iu  the  same  manner,  and  by  the  same  individuals,  with 
but  a  change  of  name.  The  contract  under  whick  the  relations 
between  Blun,  the  corporation  owned  by  him,  and  the  firm  of 
Carpenter  &  Co.,  commenced,  is  certainly  a  remarkable  one.  By 
it  tiie  copartnership  was  to  have  been  liable  for  all  of  the  money 
necessary  to  carry  on  the  business.  They  were  to  buy  all  of  the 
materials. used  in  the  manufacture  of  their  goods,  pay  all  the  ex- 
penses of  the  manufacturing  supply,  and  all  the  clerks  and  sales- 
men- necessary  for  selliog  Sxe  goods.  The  goods,  however,  were 
to  be  sold  in  the  name  of  the  Century  Bublner  Company,  and  the 
Century  Bubber  Company  was  to  have  entire  control  of  the  sales;, 
determine  whether  or  not  the  goods  were  to  be  sold  on  credit,  but 
was  not  to  bear  the  risks  of  any  credit  so  given.  The  copartnership 
was  to  consign  to  the  corporation  all  of  its  merchandise  manu- 
facturedy  and  the  corporation  was  to  have  a  lien  upon  all  gcods,. 
wares,  and  merchandise  consigned,  and  upon  every  and  all  prop- 
erty, of  every  kind,  in  the  possession  of  the  corporation,  and  upon 
any  and  all  outstandings  created  by  the  corporation  in  maldng 
the  sales  of  the  merchandise  so  consigned,  as  security  for  all  ad- 
vances of  every  kind,  and  for  all  indebtedness  of  every  nature  ex- 
isting in  favor  of  the  corporation.  Commission  was  to  be  paid 
to  the  corporation  for  work  not  prepared  by  it.  Under  this  agree- 
ment certain  advances  were  made  to  the  copartnership.  Upon 
the  facts  proved,  it  is  a  little  diflicult  to  see  just  how  much  actual 
money,  over  and  above  the  amount  received  for  sales  of  the  goods 
of  the  copartnership,  was  actually  made  by  the  corporation.  The 
business  was,  however,  managed  entirely  by  the  copartnership 
and  its  employes,  and,  until  just  about  the  time  of  the  failure,  no 
goods  appear  to  have  been  actually  delivered  to  the  corporation. 
Some  time  in  February,  1890,  the  Arm  attempted  to  transfer  to  the 
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rubber  company  all  of  its  manufactured  goods.  The  rubber  com- 
pany took  a  floor  in  the  building  occupied  by  the  copartnerohip, 
and  to  that  floor  the  copartnership  sent  for  all  of  its  goods.  That 
floor,  however,  remained  in  charge  of  the  employes  of  the  copart- 
nership, who  were  paid  by  it.  Immediately  after  that  transfer 
the  copartnership  confessed  judgment  to  the  corporation  for  the 
full  amount  that  appeared  upon  the  books  as  owing  by  the  co- 
I>artnership  to  the  corporation,  and  under  that  judgment  the  sheriff 
levied  upon  all  of  the  property  of  the  copartnership  not  before  de- 
livered to  the  corporation.  No  credit  was  allowed  upon  that  judg- 
ment for  the  amount  of  goods  in  the  hands  of  the  corporation,  be- 
longing to  the  copartnership,  but  the  judgment  was  entered  as  if 
the  amount  of  the  advances  made  by  the  corporation  was  due  to 
it  by  the  copartnership,  and  that  amount  that  was  due  was  made 
up  by  charging  commissions  under  the  contract,  which  appear  to 
liave  exceeded  f  8,000,  and  which,  by  the  contract,  were  to  be  paid 
to  the  corporation  as  commissions  for  selling  the  goods  that  were 
sold  exclusively  by  employes  of  the  copartnership,  whose  services 
were  paid  for  by  the  copartnership.  Under  this  confession  of 
judgment,  the  sheriff  proceeded  to  sell  all  of  the  property  of  the 
copartnership,  and  it  was  purchased  by  Blun.  No  cash  was  paid 
by  him  at  the  sale,  but  the  purchase  price  credited  upon  the  judg- 
ment in  favor  of  the  Century  Rubber  CJompany,  and  thus  property 
that  appeared  by  the  books  of  the  company  to  have  been  worth 
between  |30,000  and  f 60,000  was  purchased  by  Blun  for  f  11,800. 
Blun,  thus  being  possessed  of  all  the  property  of  the  copartnership 
within  this  state,  as  purchaser  at  the  sheriff's  sale,  or  as  consignee 
under  the  agreement,  proceeded  to  organize  the  Lace-Back  Sus- 
pender Company.  To  that  corporation  was  transferred  the  prop- 
erty that  had  been  purchased  under  the  execution  issued  upon 
the  confessed  judgment,  and  all  of  the  goods  that  had  been  con- 
signed to  the  Century  Rubber  Company  under  the  contract,  without 
notice  to  any  one,  and  merely  upon  consultation  with  one  of  the 
members  of  the  copartnership  as  to  its  value,  and  he  credited  that 
amount  upon  his  judgment.  The  Lace-Back  Suspender  Company 
thereupon  continued  the  business  theretofore  conducted  by  the  co- 
partnership employing  the  two  copartners,  and  most  of  their 
former  employes,  at  the  same  place,  and  under  substantially  the 
same  conditions  except  the  change  of  name.  The  whole  assets 
of  the  copartnership  are  now  disposed  of,  and  the  creditors  who 
have  furnished  the  materials  cut  of  which  these  manufactured 
goods  have  been  made  are  absolutely  without  remedy. 

The  position  that  the  Century  Rubber  Company  assumes  would 
appear  to  be  inconsistent.  It  enters  its  judgment  as  a  general 
creditor  of  the  copartnership,  and  under  that  judgment  levies  upon, 
and  obtains  possession  of,  all  the  property  not  before  consigned 
to  it;  but  as  to  the  property  consigned  to  it  to  repay  the 
advances,  it  made  no  sale,  but  undertook  to  transfer  such  prop- 
«erty  to  another  corporation,  which  was  in  reality  owned  by 
the  same  individual  that  owned  the  consignee  corporation,  and 


Digitized  by 


Google 


Sup.  Ct.]  BAND  V.  CHURCH.  251 

credited  the  amount  that  he  agrees  with  himself  to  pay  for  such 
property  upon  the  judgment  that  he  had  obtained  against  the  con- 
signor. I  think  all  of  the  circumstances  surrounding  this  trans- 
action, from  the  making  of  the  contract  to  the  final  consummation, 
when  all  of  the  property  is  found  in  the  hands  of  the  Lace-Back 
Suspender  (}ompany,  conclusively  establish  that  the  intent  which  all 
of  the  parties  to  this  transaction  had  was  to  dispose  of  the  prop- 
erty of  the  copartnership  so  as  to  defraud  its  creditors,  and  con- 
tinue its  property  and  business  for  the  benefit  of  Blun  and  the  co- 
partners. It  seems  to  me  no  other  conclusion  can  be  drawn  from 
the  acts  of  the  parties,  and  from  the  result  that  was  actually  ac- 
complished, but  that  a  scheme  was  carefully  prepared  to  prevent 
any  of  the  creditors  from  obtaining  the  application  of  any  portion 
of  the  copartnership  property  to  the  payment  of  their  demands. 
If  this  contract,  when  made,  had  been  a  bona  fide  contract,  intended 
to  be  carried  out,  the  parties  would  not  at  once  have  proceeded  to 
abrogate  its  provisions,  by  failing  to  consign  any  goods  to  the 
corporation.  It  clearly  was  intended  to  be  used  only  in  case  the 
copartnership  failed  in  its  enterprise,  and  then  it  was  to  be  used 
to  prevent  other  creditors  from  obtaining  the  application  of  any 
portion  of  the  copartnership  prox>erty  to  the  payment  of  their 
claims.  When  the  firm  failed,  none  of  the  steps  were  taken  that 
are  usual  in  cases  of  an  honest  faUure.  No  notice  to  any  of  the 
other  creditors  was  given,  but  this  corporation.  Blun,  as  the 
owna*  of  the  corporation,  calmly  proceeded  to  take  possession  of 
such  property  as  could  be  held  to  come  under  the  provisions  of  the 
contract,  and  then,  under  a  confessed  judgment,  appropriated  the 
T)alance  of  the  copartnership  property.  Many  other  facts  might  be 
mentioned,  surrounding  the  whole  transaction,  which  go  to  confirm 
this  conclusion.  This  was  the  method  by  which  the  machinery  used 
in  the  manufactory  in  New  Jersey  was  disposed  of,  and  got  back 
to  Blun.  The  patent  under  which  the  copartnership  had  done  busi- 
ness also  arrived  at  the  same  destination;  and  although,  as  is  usual 
in  such  cases,  the  parties  to  the  transaction  all  testified  that  there 
was  no  fraudulent  intent,  still  it  is  clear  that  they  intended  to 
accomplish  what  was  accomplished,  and  that  was,  I  thinks  clearly 
a  fraud  upon  the  other  creditors.  My  conclusion,  therefore,  is  that 
plaintiff  is  entitled  to  judgment  declaring  the  confessed  judgment, 
and  all  proceedings  under  it,  void,  as  part  of  a  scheme  to  hinder, 
•delay,  and  defraud  creditors,  and  directing  the  defendant  and  the 
two  copartners  to  account  for  the  property  of  this  coparmership 
that  they  have  received.  The  form  of  judgment  and  tlie  decision 
to  be  settled  on  notice. 


.  (70  Hun.  483.) 
SAND  V.  CHURCH  et  al. 

SHAFER  V.  SAME,  (two  cases.) 

(Supreme  Ck>tirt,  General  Term,  Third  Department    July  8,  1803.) 

Cbampbbtt— ^omrxTANCB  OF  Lakd  in  Possession  of  Another. 

A  complaint  in  ejectment,  after  setting  out  plnlntlflTs  claim  of  title,  al- 
leged that  defendant,  claiming  to  have  some  interest  in  the  premises,  by 
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f i-aiid  and  coUuBlon  with  one  B,  reooTered  a  Judgment  against  B.  for  the 
possession  of  the  premises;  that  a  writ  of  possession  was  pretended  to  be 
issued  by  the  sheriff,  but  was  never  executed,  and  possession  was  not 
delivered  to  defendant  under  the  writ;  that,  before  the  action  against  B. 
\i'us  bronght,  B.  hud  eonveyed  his  title  to  the  land  In  suit  to  the  predecessor 
In  title  o^  plaintifTs  grantor,  in  whom  the  title  was  vested  at  that  time;  that, 
after  such  Judgment  against  B,,  defendant  obtained  possession  of  the 
premises  under  an  agi'eement  with  a  life  tenant  thereof.  There  was  no 
evidence  of  any  claim  of  a  specific  title  in  defendant  adverse  to  that 
of  plaintiff's  grantor.  Held,  that  it  was  error  to  grant  a  nonsuit  on  the 
ground  that  the  deed  to  plaintiff  was  champertons,  <4  Rev.  St.  [Sth  Ed.J 
p.  24ri3,  §  147,)  as  made  while  defendant  was  in  possession  under  a  claim 
of  title  adverse  to  plaintiff's  grantor. 

Action  from  circuit  court,  Albany  county. 

Three  actions  by  Ella  D.  Sand,  Gharles  Shafer,  and  Edward 
Shafer,  respec'tively,  against  Henrietta  Church  and  Joseph  Drum. 
From  a  judgment  in  favor  of  defendants'  in  each,  case,  plaintiffs 
appeal     Eeversed. 

The  actions  were  originally  brought  against  Salter  S.  Church,  who  died  De- 
cember 7,  1890,  leaving  a  last  will  and  testament,  which  was  duly  admitted 
to  probate  by  the  surrogate  of  Albany  county,  February  5,  1891,  under  and  by 
virtue  of  which  Henrietta  Church  succeeded  to  tlie  interest  of  said  Walter  S. 
Church  in  the  premises  which  are  the  subject  of  this  action.  Henrietta  Church 
was  duly  substituted  as  party  defendant  in  the  place  and  stead  of  Walter  S. 
Church,  deceased,  by  an  order  duly  entered  in  Albany  county  clerk's  office, 
March  31,  1891.  The  pleadings  in  the  several  actions  were  substantially  tiie 
same.    Tlie  complaint  in  the  action  by  Ella  D.  Sand  is  as  foUows: 

''The  plaintiff,  Ella  D.  Sand,  for  an  amended  complaint  herein,  alleges  and 
shows  the  court  that  for  her  cause  of  action  herein,  that  at  the  time  and  for 
many  years  prior  to  the  death  of  Johannes  Shafer,  hereafter  mentioned,  said 
Shafer  was  the  owner  in  fee  and  in  the  possession  of  the  following  described 
premises  and  real  estate,  to  wit:  All  that  piece  or  parcel  of  land  lying  and 
being  situated  in  the  town  of  Berne,  Albany  county,  N.  Y.,  and  described  as 
follows,  to  wit:  On  the  north  by  lands  of  Ann  N.  Engle,  Albert  Deitz,  and  the 
Church  lot;  on  the  west  by  lands  of  Henry  Weidman;  on  the  south  by  lands 
of  Joseph  I.  Shultes;  and  on  the  east  by  lands  of  Peter  and  John  BaU,— <:on- 
taining  one  hundred  and  seventy-five  acres  of  land«  be  the  same  more  or  less; 
and  being  the  same  premises  owned  and  occupied  by  Johannes  Shafer,  and 
1>eing  the  same  premises  which  the  said  Johannes  Shafer  willed  to  Ann  Eve 
Shafer  during  her  lifetime,  and  after  her  decease  to  John  W.  Shafer  and 
Adam  Shafer,  and  being  the  whole  of  said  'Johannes  Shafer  Farm/  so-caUed; 
and,  being  so  seised,  died  on  or  about  the  1st  day  of  November,  1853,  leaving 
his  last  will  and  testament,  bearing  date  December  8,  1848.  That  said  will 
was  thereafter,  on  or  about  the  12th  day  of  December,  1853,  duly  admitted 
to  probate  by  the  surrogate  of  Albany  county,  and  duly  recorded  in  the  office 
of  the  surrogate  of  Albany  county  on  that  day.  And  plaintiff  further  says 
that  said  Johannes  Shafer,  in  and  by  his  last  wUl  and  testament,  aforesaid, 
gave  and  devised  to  Ann  Eve  Shafer  a  life  interest  or  estate  in  said  lands 
and  premises,  and  the  remainder  in  fee  to  John  W.  Shafer  and  Adam  M. 
Shafer,  as  by  reference  to  said  will  and  the  record  thereof  will  more  fully 
and  largely  appear,  and  to  which  plaintiff  prays  leave  to  refer.  And  plaintiff 
further  says  that  after  the  death  of  Johannes  Shafer,  and  on  or  about  the  29th 
day  of  October,  1859,  the  said  Adam  M.  Shafer  duly  executed  and  delivered 
to  Ann  Eve  Shafer  a  conveyance  and  deed  of  his  interest,  right  and  estate, 
daim  and  demand,  of,  in,  and  to  said  lands  and  premises,  and  the  same  was 
thert»after,  and  on  or  about  the  5th  day  of  November,  1859,  duly  recorded  in 
Albany  county  clerk's  office  in  Book  159  of  Deeds,  page  182,  and  to  which 
plaintiff  prays  leave  to  refer.  And  plaintiff  further  says  that  in  and  by 
virtue  of  said  last  will  and  testament  of  Johannes  Shafer  and  said  deed 
from  Adam  Shafer,  Ann  Eve  Shafer  became  the  lawful  owner  in  fee  of 
aa  undivided  one-half  of  said  premises,  and  a  life  estate  or  interest  in  and 
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to  the  remaining  one-half  thereof.  And  plaintiff  farther  shows  that  on  th<i 
2t;th  day  of  March,  1873,  Ann  Eve  Shafer,  for  a  good  and  valuable  considera- 
tion, executed  and  delivered  to  George  W.  Qnackenbush  a  warranty  deed  of 
said  premises,  which  deed  was  duly  recorded  In  Albany  county  clerk's  office 
July  18,  1873,  in  BooIl  265  of  Deeds,  on  page  274:  said  Ann  Eve  Shafer  reserv- 
ing for  her  own  use  and  occupation  during  her  natural  life  the  use  of  the 
wings  of  the  kitchen  attached  to  the  dwelling  house  on  said  premises;  also 
the  privilege  of  cutting  wood  and  using  what  tii'ewood  she  may  need  from  the 
woodland  on  said  premises  during  said  term,  cutting  decaying  timber  or 
dying  at  the  top;  also  reserving  from  the  aforesaid  premises  the  burying 
ground  lot  situated  on  said  premises,  and  the  privilege  of  going  to  and  from 
the  same,  and  to  improve  and  fence  the  same;  also  reserving  for  her  own  use 
and  occupation  during  said  term  one-half  of  the  garden  on  said  premisea 
That  said  Ann  Eve  Shafer  remained  in  possession  of  said  premises  until  the 
time  of  her  death,  about  the  month  of  April,  1880.  And  i^intiff  further 
shows  the  court  that  George  W.  Qtiackenbush,  on  the  5th  day  of  May,  1876^ 
duly  executed  and  delivered  a  deed  of  said  premises  to  Joseph  I.  Shultes;  that 
said  Joseph  I.  Shultes  died  intestate,  subsequent  to  the  date  of  said  deed, 
leaving  Arthur  M.  Shultes  and  Louisa  M.  Wright,  his  children  and  only  heirs 
at  law.  And  plaintUf  further  shows  the  coxui;  that  on  the  31st  day  of  March* 
1890,  Arthur  W.  Shultes  and  Eugene  Shultes,  his  wife,  and  Louisa  M.  Wright, 
duly  conveyed  said  premises  to  Ella  D.  Sand,  Charles  H.  Shafer,  and  Eawln 
Shafer,  who  are  the  children  and  only  heirs  at  law  of  John  W.  Shafer, 
deceased. 

*'(2)  The  plaintiff,  further  complaining,  alleges  and  shows  the  court,  upon 
lnformati<Mi  and  belief,  that  prior  to  the  8th  day  of  May,  1879,  Walter  a 
Ghurcii,  claiming  to  have  some  interest  in  and  to  said  premises,  by  fraud  and 
collusion  with  one  Geoi-ge  W.  Qnackenbush  attempted  to  gain  possession  of 
said  premises,  and  to  cut  off  any  reversionary  interest  wtdch  tlie  plaintiff 
nright  have  under  said  will,  entered  into  an  agreement  with  said  George  W. 
Qnackenbush,  by  which  an  action  in  the  supreme  court  of  the  state  of  New 
York  was  to  be  brought  In  favor  of  said  defendant  Walter  S.  Church  and 
against  said  George  W.  Qwickenbuah,  claiming  that  there  was  a  large  amount 
of  rent  in  arrear;  that  said  action  was  fraudulently  commenced  by  the  service 
of  a  summons  upon  said  Quackenbnsh,  and  such  proceedings  were  thereupon 
had  that  a  judgment  by  default  for  the  recovery  of  the  possession  of  said 
premises,  together  with  |32.19  costs,  was  fraudulently  entered,  and  Judgment 
fraudulently  docketed  in  Albany  county  clerk's  office,  on  the  8th  day  of  May, 
1879;  that  a  writ  of  possession  was  pretended  to  be  issued  by  the  sheriff 
of  Albany  county,  September  9,  1879,  and  purporting  to  have  been  returned 
to  said  office  June  5,  1889;  that  said  writ  of  possession  was  never  executed 
according  to  law,  nor  in  fact,  and  the  possession  of  said  premises  was  never 
delivered  to  said  Church  under  said  writ.  That  at  the  time  of  the  pretended 
service  of  said  summ^is  and  entry  of  said  Judgment,  and  the  pretended  ex- 
ecution of  said  writ  of  possession,  the  said  defendant  George  W.  (^lackenbnsh. 
In  said  Judgment  named,  was  not  in  possession  of  said  premises,  and  had  no 
right,  title,  or  Interest  therein,  he  having,  on  the  5th  day  of  May,  1875,  con- 
veyed away  said  premises  and  his  Interest  therein  to  Joseph  I.  Shultes,  as 
aforesaid;  and  plaintiff  alleges  that  said  action  was  brought  by  the  defendant 
Church,  and  Judgment  entered  therein,  without  the  knowledge  of  this  plaintiff, 
and  a  Judgment  by  default  obtained  against  said  Quackenbu^  by  fraud  and  oolr 
luslon  between  said  Church  and  Qnackenbush,  and  to  prejudice  and  cut  off  the 
reversionary  interest  of  the  plaintiff,  and  in  fraud  of  her  rights.  And  the  plaintiff 
further  shows  the  court  that  on  or  about  the  10th  day  of  March,  1881,  ths 
defendant  Walter  8.  Church,  to  gain  possession  of  said  premises  and  the  inten- 
est  of  Ann  Eve  Shafer,  made  and  entered  into  the  following  contract  or 
agreement,  viz: 

'*  *1  agree  to  pay  Mrs.  Ann  E.  Shafer  one  hundred  and  twenty-five  dollars,  to 
be  paid  semiannually  to  her  during  tlie  term  of  her  natural  life.  She  is  to 
luLve  a  new  house  built  for  her,  suitable  and  proper  for  her  to  live  in,  wood- 
liouse  and  kitchen  attached,  have  dead  and  decaying  wood  to  bum  from  the 
premises,  fruit  to  use,  and  garden  place  for  planting  potatoes  and  raising  her 
vegetables.    Wliile  she  remains  in  the  old  house  she  is  to  occupy  that  portion 
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now  used  and  occupied  by  her.  She  is  not  to  be  temoved  from  the  premises 
where  she  now  resides^  duriiig  the  term  of  her  natural  life.  This  is  a  mem- 
orandum of  the  facts  of  the  agreement,  and  final  contract  is  to  be  executed  by 
said  Church  and  delivered  to  said  Mrs.  Shafer.  W.  S.  Church. 

"  *Beme,  March  10,  1881. 

"  *In  presence  of  B.  V.  Filking.' 

^Tliat  under  and  by  virtue  of  said  agreement  said  Church  entered  into  the 
possession,  and  has  since  used  and  enjoyed  the  same.  Tliat  said  premises  are 
of  the  value  of  ten  thousand  doUars,  and  that  the  annual  value  of  the  use 
and  occupation  of  said  premises  is  and  has  been  nine  hundred  dollars. 

*'(8)  And  plaintiff  alleges  that  she  is  the  owner  in  fee  of  an  undivided  one- 
third  part  of  said  premises,  and  is  entitled  to  the  immediate  possession  thereof. 
That  all  the  rent  which  has  accrued  upon  said  premises  has  been  fully  paid 
and  satisfied;  but,  should  any  rent  be  found  due  and  in  arrear  upon  said  prem- 
ises, or  any  costs  and  charges  legally  incurred  properly  chargeable  against 
said  property,  the  plaintiff  is  willing  and  ready  to  pay  the  same,  and  to  per- 
form all  the  agreements  which  ought  to  be  perform^  by  the  first  lessee  in 
said  lease,  and  the  plaintiff  is  ready  and  willing  to  pay  said  rent  and  charf^ea 

'*(4)  And  plaintiff  shows  the  court  that  Joseph  Drum  is  in  possession  of  said 
premises  as  tenant,  under  said  defendant  Church.  Wherefore  plaintiff  asks 
that  an  account  be  had  of  the  use  and  occupation  of  said  premises;  that 
the  same  be  set  off  against  any  rent  and  charges  which  may  have  accrued 
against  said  premises,  and  that  the  plaintiff  may  have  Judgment  for  any 
balance  which  may  be  found  due,  and  that  he  may  be  adjudged  and  decreed 
the  owner  of  an  undivided  one-third  part  of  said  premises;  that  Judgment 
entered  against  George  W.  Quackenbush,  in  favor  of  Walter  S.  Church,  and 
all  proceedings  under  it,  be  declared  fraudulent  and  void,  and  of  no  binding 
force  or  effect  against  the  rights  and  interest  of  this  plaintiff  in  and  to  sucSi 
premises,  and  the  plaintiff  have  Judgment  for  the  recovery  of  the  immediate 
possession  of  said  premises,  and  for  such  other  and  further  rule,  order,  or 
relief  as  shall  be  Just  in  the  premises,  with  costs  of  this  action.*' 

The  answer  of  defendant  Oiurch  is  as  follows: 

"(1)  The  defendant  Walter  S.  Church,  for  answer  to  the  amended  com* 
plaint  herein,  denies' any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  set  forth  in  all  that  part  of  the  amended 
complaint  preceding  part  'second'  thereof. 

"(2)  The  defendant  Walter  S.  Church,  for  a  further  answer  to  the  amended 
complaint,  says  that  at  the  time  of  the  alleged  conveyance  by  Arthur  W. 
Shultes  and  Eugene  Shultes,  his  wife,  and  Louisa  M.  Wright,  to  wit,  on  the 
31st  day  of  March,  1890,  and  for  a  long  time  prior  thereto  and  ever  since, 
this  defendant  and  his  tenants  holding  under  him  were,  and  still  are,  in  actual 
possession  of  the  lands  mentioned  in  the  complaint,  claiming  under  a  title 
adverse  to  that  of  the  grantors  Shultes  and  Wright,  and  that  the  said  con- 
veyance to  the  plaintiff  and  others  is  void  under  the  statute  in  soch  case 
made  and  provided. 

*'(3)  The  said  defendant,  further  answering  said  amended  complaint,  as  to 
the  allegations  contained  in  part  'second'  thereof  denies  that  this  def aidant, 
by  fraud  and  collusion  with  one  George  W.  Quackenbush,  or  with  any  one. 
attempted  to  gain  possession  of  said  premises,  or  entered  into  an  agreement 
with  said  George  W.  Quackenbush,  or  any  one,  by  which  an  action  was 
brought  In  the  supreme  court  by  said  Church  against  said  George  W.  Quack- 
enbush, or  that  this  defendant  fraudulently  commenced  an  action  against  said 
George  W.  Quackenbush,  or  that  a  Judgment  was  fraudulently  obtained  and 
fraudulently  docketed  in  the  Albany  county  clerk's  office  by  said  defendant 
Church  against  said  George  W.  Quackenbush  for  the  recovery  of  the  pos- 
session of  said  premises,  or  that  said  writ  of  possession  was  never  executed 
according  to  law  nor  in  fact,  and  the  possession  of  said  premises  was  never 
delivered  to  said  Church  under  said  writ,  or  that  at  the  time  of  the  alleged 
service  of  said  summons  and  entry  of  said  Judgment  and  the  alleged  execution 
of  said  writ  of  possession  the  said  defendant  George  W.  Quackenbush  was 
not  in  possession  of  said  premises. 

*'(4)  The  said  defendant,  further  answering  said  amended  complaint,  denies 
any  knowledge  or  information,  sufficient  to  form  a  belief,  as  to  the  truth  of 
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the  allegation  that  said  George  W.  Qnack^ilniHh  ever  courted  away  sal^ 
premises  to  Joseph  I.  Shultes. 

"(5)  The  said  defendant,  further  answering  said  amended  complaint,  denies 
that  a  Judgment  by  default  was  obtained  against  said  Quackenbush  by  f rau<k 
and  collnsion  between  said  Church  and  Quackenbush,  so  as  to  cut  off  the- 
reverting  interest  of  this  plaintiff  and  in  fraud  of  her  rights,  or  that  the  de- 
fendant Walter  S.  Church,  to  gain  possession  of  said  premises  and  the  interest 
of  Ann  Ere  Shafer  therein,  made  and  entered  into  the  contract  or  agreement 
as  set  forth  in  said  amended  complaint,  or  that  under  and  by  virtue  of  said 
agreement  said  Church  entered  in  the  poflnsession  of  said  premises,  or  that  the 
annual  value  of  the  use  and  occupation  of  said  premises  is  and  has  been  nine 
hundred  dollars. 

"(6)  The  said  defendant  Church,  further  answering  said  amended  com- 
plaint, denies  each  and  every  allegation  contained  in  part  'third'  thereof. 

*'(7)  The  said  defendant  Church  admits  that  the  defendant  Joseph  Dram  Is- 
In  possession  of  said  premises  as  a  tenant  under  him. 

"(8)  The  said  defendant  Walter  S.  Church,  further  answering  said  amended 
complaint,  alleges  that  the  proceedings  mentioned  In  part  second  of  said  com- 
plaint were  had,  and  Judgment  obtained,  and  possession  of  the  premises 
taken  thereunder  by  this  defendant  and  under  other  legal  proceedings,  with- 
out fraud  or  collusion,  and  duly,  lawfully,  and  in  good  faith,  and  that  this 
plaintiff  is  now  the  owner  In  fee  of  said  premises,  and  that  the  defendant 
Drum  is  occupying  said  premises  as  tenant  under  him.  Wherefore,  the  said 
defendant  Walter  S.  Church  demands  that  the  complaint  be  dismissed,  witlk 
costs." 

Argued  before  MAYHAM,  P.  J,,  and  PUTNAM,  J. 

W.  &  C.  W,  Youmanfi,  (W.  Youmans,  of  counsel,)  for  appellants^ 
Marcos  T.  Hun,  for  respondent  Henrietta  Church. 
William  S.  Dyer,  for  respondent  Joseph  Drum. 

PUTNAM,  J.  These  are  actions  in  ejectment,  each  brought  to 
recoTer  an  undivided  one-third  part  of  the  premises  described  in< 
the  complaint.  On  the  trial,  plaintiffs  established  a  leasehold 
title  to  said  lands,  and,  it  being  admitted  that  defendants  were  in 
possession  thereof,  rested.  A  motion  was  then  made  bj  defend- 
ants for  a  nonsuit,  which  motion  the  court  granted,  plaintiffs- 
duly  excepting.  Plaintiffs  also  asked  to  go  to  the  jury  on  the 
questions  of  fact  involved  in  the  case.  This  motion  was  denied^ 
and  plaintiffs  excepted. 

One  of  the  grounds  urged  by  the  defendants  on  the  motion 
for  a  nonsuit  and  upon  this  appeal  to  sustain  the  judgment  is  that 
the  conveyance  from  Arthur  W.  Shultes  and  others  to  plaintiffs- 
en  March  9, 1890,  was  void  for  champerty,  af  the  property  was  then 
in  possession  of  defendants,  who  claimed  to  hold  it  under  a  title- 
adverse  to  that  of  said  grantors.^  After  a  careful  examination  of 
the  evidence,  I  am  unable  to  believe  that  this  position  is  well 
taken.  The  evidence  does  not  show  that  Church  claimed  posses- 
sion under  any  specific  title.  The  complaint  alleges  that  when 
the  action  against  Quackenbush  was  commenced  the  latter  had 
no  title  or  interest  in  the  demised  premises,  and  was  not  in  i)oe- 
session  thereof,  and  that  the  writ  of  possession  issued  under  the 

>4  Rev.  St.  (8th  Bd.)  p.  2468,  i  147,  provides  that  ** every  Rrant  of  land  sbaU  be  abso- 
lutely void  if  at  the  time  of  the  delivery  thereof  such  land  shall  be  in  actual  possessioDi 
of  a  person  claiming  under  a  title  adverse  to  that  of  the  grantor. " 
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judgment  in  eaid  action  was  never  executed  according  to  law,  nor 
in  fact,  and  tlie  Dossession  of  said  premises  was  never  delivered  to 
said  Church,  under  said  writ  The  complaint  also  alleges  ihaX 
Ohurch  entered  into  possession  of  said  premises  by  virtue  of  an 
agreement  with  Ann  E.  Shafer,  set  out  in  the  complaint  There 
is  no  allegation  that  Church  was  in  possession  of  said  premises 
under  the  judgment  against  Quackenbush  when  the  premises  were 
conveyed  to  plaintiffs.  Nor  does  the  evidence  show  any  claim 
of  a  specific  title  adverse  to  that  of  plaintifPs'  grantors  by  Church. 
The  complaint  does  not  aver,  nor  does  it  appear,  what  title,  if 
any.  Church  claimed.  Hence  the  deed  to  plaintiffs  was  not  void 
under  the  srtatute  of  champerty.  See  Crary  v.  Goodman,  22  N.  Y. 
170;  Dawley  v.  Brown,  79  N.  Y.  396. 

The  defendants  also  urge  that  the  plaintiffs  in  their  complaints 
allege  a  title  to  the  premises  in  controversy  in  fee  siniple,  and  the 
proof  shows  their  interest,  if  any,  is  a  leasehold  title.  The  com- 
X)laints  are  somewhat  indefinite  and  obscure,  and,  had  a  motion 
been  made  by  defendants  for  an  order  requiring  them  to  be  made 
more  certain  and  definite,  I  have  no  doubt  such  a  motion  would 
have  prevailed;  bnt  no  such  motion  was  made,  and  defendants 
entered  npon  the  trial  of  the  cases  with  the  complaints  as  they 
are.  I  think  it  appears  from  the  whole  pleadings  that  the  plain- 
tiff's intended  to  all^e  a  leasehold  title.  For  instance,  in  stating 
the  agreement  between  Church  and  Qnack^ibush,  they  alleged 
that  it  was  agreed  that  an  action  should  be  c<»nmenced  on  a 
■claim  that  there  was  a  large  amount  of  rent  in  arrear.  Again, 
they  state  in  the  complaints  that  all  the  vent  which  has  accrued 
upon  said  premises  has  been  fully  paid  and  satisfied;  that,  should 
Tent  be  found  due  and  in  arrear,  plaintiffs  are  ready  to  pay  the 
same,  and  to  x>erform  all  the  agreements  which  ought  to  be  per- 
fonned  by  the  first  lessee  in  said  lease;  and  plaintiffs  are  ready 
and  willing  to  jiay  said  rent  and  charges.  Plaintiffs,  in  their  com- 
plaints, also  ask  iiiat  an  accounting  be  had  of  the  use  and  oc- 
cupation of  said  ipremises,  and  that  the  same  be  set  off  against 
any  rent  and  charges  which  may  have  accrued.  I  think,  although 
defectively  stated,  the  intent  of  the  pleader  in  the  complaints  to 
allege  a  leasehold  title  in  plaintiffs  is  apparent  The  defend- 
ants having  entered  upon  the  trial  of  the  .cases  with  the  com- 
plaints as  they  are,  Vith  an  indefinite,  contradictory,  and  ob- 
scure statement  of  title,  I  do  not  think  that  a  ncMisuit  should 
bave  been  granted  because  it  appeared  upon  the  trial  that  plain- 
tiffs' title  was  leasehold.  Had  it  alleged,  however,  an  abso- 
lute fee  in  the  plaintiffs,  and  the  proof  had  shown  merely  a 
leasehold  title,  I  doiibt  whether  the  variance  could  be  deemed 
material.  In  either  case  the  plaintiffs  were  ^ititled  .to  a  judg- 
ment for  the  possession  of  the  premises.  Whether  owners  in  fee 
^r  lessees,  plaintiffs  could  recover  the  premises  in  suit  Such  a 
variance  should  not  be  deemed  material.  Sections  539,  540,  Code 
-Civil  Proc.  The  complaint,  if  necessary,  could  be  amended  ^on  'ap- 
peal.   Smith  V.  Long,  12  Abb.  N.  C.  120. 
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Defendants  also  daim  fiiat  the  judgment  of  nonsuit  was  properly 
rendered  because^  the  complaint  sounded  jLn  tort,  and  a  recovery 
eould  not  be  had  thereunder  in  ejectment  The  complaint,  how- 
ever, allies  all  the  facts  necessary  to  be  stated  in  an  action  of 
ejectment, — ^that  the  plaintiffs  are  the  owners  of  the  premises  in 
question,  and  entitled  to  the  immediate  possession  thereof,  and 
the  defendants  are  in  occupation.  I  incline  to  regard  these  cases 
more  like  those  considered  in  Graves  v.  Waite,  59  N.  Y.  156;  Bell 
V.  Merrifield,  lp9  N.  Y.  206,  16  N.  E.  Bep.  55;  Ross  v.  Ferry,  63  N. 
Y.  614;  and  kindred  cases, — than  like  Barnes  v.  Quigley,  59  N,  Y. 
265;  Degraw  v.  Ehnore,  50  N.  Y.  1;  Place  v.  Minster,  65  N.  Y.  101. 
In  the  latter  case  the  complaint  sdleged  fraud,  and  the  following 
language  is  used  in  the  opinion: 

*'lt  is,  of  course,  neceesary  to  prove  fraud,  and  the  plaintiff  could  not  re- 
cover on  entirely  different  grounds  unless  there  were  additional  averments 
In  the  biU  or  complaint  upon  which  such  recovery  can  be  had." 

In  these  cases  there  were  allegations  of  fraud,  but  outside  of 
those  were  all  the  allegations  necessary  to  be  contained  in  an 
nction  of  ejectment.  In  Ross  v.  Perry,  supra,  it  was  held  "that  the 
cause  of  action  was  not  necessarily  ex  delicto  because  of  the  aver- 
ments of  false  representations;  that  they  were  not  the  controlling 
facts,  but  the  gravamen  of  the  action  was  ex  contractu."  Conaughty 
V.  Nichols,  42  K  Y.  83;  Ledwick  v.  McKim,  53  N.  Y.  308;  Oraves 
V.  Waite,  59  N.  Y.  156.  In  the  cases  under  consideration  the  ac- 
tions were  brought  to  recover  the  possession  of  one- third  of  the* 
premises  described  in  the  complaint  That  the  plaintiffs  are  the 
owners  of  the  premises,  and  entitled  to  the  immediate  possession 
thereof,  and  that  the  defendants  are  in  occupation  thereof,  is 
stated  in  the  complaints.  In  addition  to  the  allegations  stating 
the  cause  of  action,  plaintiffs,  in  anticipation  of  defendant's  de- 
fense, have  inserted  an  averment  as  to  an  alleged  fraudulent  judg- 
ment obtained  by  Church  against  Quackenbush.  The  complaints 
allege,  however,  that  when  the  action  against  Quackenbush  was 
commenced  the  latter  was  not  in  possession  of  the  demised  prem- 
ises, and  had  conveyed  his  interest  therein  to  Joseph  I.  ShuUes, 
and  had  no  interest  whatever  in  said  lot;  and  also  possession 
of  the  premises  in  question  was  never  delivered  to  said  Church 
under  said  judgment  Of  course,  the  said  allegations  in  the  com- 
plaints show  that  the  plaintiff's  rights  are  not  at  all  affected  by 
the  judgment  or  proceedings  in  the  action  of  Church  against 
Quackenbush.  The  object  of  the  pleader  seems  to  be  to  set  out 
in  the  complaint  a  cause  of  action  in  ejectment,  and,  anticipating 
that  defendants  would  interpose  as  a  defense  the  above-mentioned 
judgment  and  proceedings  thereunder,  to  assert  the  facts  show- 
ing that  said  judgment  and  the  proceedings  thereunder,  as  to 
plaintiffs,  were  of  no  effect.  I  do  not  think  that  the  allegations  con- 
tained in  the  complaints  in  regard  to  the  said  Quackenbush  judg- 
ment can  properly  be  deemed  a  part  of  the  cause  of  action.  They 
are  in  fact  irrelevant,  and  might  have  been  stricken  out  on  mo- 
tion. The  object  of  the  action  is  to  recover  the  possession  of  the 
v.24N.Y.s.no.3 — 17 
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premises  described  in  the  complaint.  If  the  complain?ts  could 
be  deemed  to  assert  two  causes  of  action, — one  in  ejectment,  and 
one  to  set  aside  the  fraudulent  judgment, — a  recovery  could  be 
properly  had  in  the  former,  although  the  latter  cause  of  action 
remained  unproved.  The  plaintiffs,  as  above  stated,  when  they 
rested,  had  shown  title  to  the  premises  in  suit,  and  that  defend- 
ants were  in  occupation  thereof.  If,  in  fact.  Church,  as  owner  <rf 
the  l^andlord's  interest  in  the  lease,  re-entered  for  the  nonpayment 
of  rent,  and  Quackenbush  was  in  possession  when  the  action  was 
commenced  and  when  the  writ  of  possession  was  issued,  and  Church 
was  put  in  possession  under  the  judgment,  such  a  state  of  facts 
would  constitute  a  defense.  But  those  facts  did  not  appear  upon 
the  trial  I  think,  on  the  facts  appearing,  plaintiffs  were  entitled 
to  a  judgment,  and  hence  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted;  costs  to  abide  the  event    All  concur. 


(70  Huu,  445.) 
SMITH  v.  VARLEY  et  aL 

(Supreme  Court,  General  Term,  Third  Department.    July  8,  1893.) 

GuABANTT— Construction. 

Defendant  assigned  to  plaintiff  a  bond  and  mortgage  for  $4,000,  condi- 
tioned for  the  payment  of  the  interest  and  $1(X)  of  the  principal  annually. 
The  mortgage  also  provided  that  the  buildings  on  the  premises  should  be 
kept  insured  for  the  benefit  of  the  mortgagee.  At  the  time  of  the  assign- 
ment defendant  executed  a  guaranty  of  "the  payment  of  the  mortgage  ac- 
cording to  its  terms  until  the  same  is  reduced  to  $3,000."  Afterwards 
the  buildings  were  burned,  and  plaintiff  applied  the  insurance  money  to  the 
mortgage  debt,  reducing  it  to  less  than  $3,000.  Held,  that  such  reduction 
was  within  the  terms  of  the  guaranty,  and  defendant  was  thereby  dis- 
charged from  liabUity.    MAYHAM,  P.  J.,  dissenting. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  Ann  E.  Smith  against  Michael  J.  Varley,  Sarah 
McKinstry,  Jeremiah  McKinstry,  and  Mark  T.  Ferris.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  Ferris  appeals.    Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRIOK, 
JJ. 

D.  E.  Wing,  (L.  B.  Pike,  of  counsel,)  for  appellant 

Maxon  &  Wiswell,  (J.  L.  Henning,  of  counsel,)  for  respondent 

HERRIOK,  J.  The  defendant  Mark  T.  Ferris  appeals  from  a 
judgment  entered  against  him  upon  a  foreclosure  of  a  bond  and 
mortgage.  Ferris  was  the  owner  of  a  bond  and  mortgage  execut- 
ed by  the  defendant  Varley  to  secure  the  payment  of  the  sum 
of  f  4^000,  conditioned  to  pay  the  interest  and  f  100  of  the  principal 
on  the  1st  day  of  April  of  each  and  every  year  untH  the  whole 
amount  was  paid.  The  mortgage  also  contained  the  stipulation 
that  the  party  of  the  first  part  was  to  have  the  buildings  insured 
in  the  sum  of  f  1,000,  for  the  benefit  of  the  party  of  the  second  part 
Fenns  sold  and  assigned  the  bond  and  mortgage,  and  at  the  time 
of  the  sale  «nd  assignment  executed  upon  the  face  of  the  mortgage 
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a  gaaranty  in  the  following  language:  "I  hereby  guaranty  the  pay- 
ment of  the  within  mortgage,  according  to  its  terms,  until  the  same 
is  reduced  to  |3,000/'  Subsequent  to  the  assignment  the  build- 
ings  upon  the  premises  were  destroyed  by  fire.  The  plaintiff  real- 
ized from  the  insurance  the  sum  of  f  1,434,  which  was  applied  as 
follows:  f  1,200  upon  the  principal  and  f234  upon  the  interest, 
which  paid  the  interest  up  to  April  1, 1890,  leaving  for  the  principal 
f 2,700,  with  interest  from  April  1,  1890.  A  default  having  been 
made  in  the  payments  of  interest  and  one  of  the  installments  of 
the  principal,  this  action  was  commenced  for  the  foreclosure  of  the 
mortgage,  and  judgment  was  rendered  against  all  the  defendants, 
and  against  the  d^endant  Ferris,  which,  in  substance,  renders 
him  liable  for  any  deficiency  that  shall  arise  upon  the  sale  of  the 
mortgaged  premises. 

The  court  held  as  a  conclusion  of  law  that  the  defendant  Ferris 
''was  not  discharged  by  the  payment  of  f  1,434  on  April  1,  1890." 
The  appellant,  Ferris,  claims  that  the  reduction  of  the  amount  of  the 
mortgage  to  the  sum  of  f  2,700  by  the  payment  of  the  insurance 
relieves  him  from  his  guaranty,  the  mortgage  thereby  being  re- 
duced below  f3,000.  Contracts  of  guaranty  are  subject  to  similar 
rules  of  interpretation  as  other  contracts,  but  they  should  not  be 
extended  by  construction  beyond  the  plain  and  explicit  language 
nsed  in  the  contract  People  v.  Lee,  104  N.  T.  441-449,  10  N.  E. 
Bep.  884;  McOuskey  v.  CromweU,  11  N.  Y.  593.  The  liability 
of  the  guarantor  is  not  to  be  extended  by  construction.  McCluskey 
V.  CromweD,  Id.  698.  Where  the  language  is  plain  and  unambig- 
nous,  there  is  no  room  for  construction  or  interpretation.  That 
meaning  must  be  given  to  it  that  its  language  imports,  without  tak- 
ing into  consideration  surrounding  circumstances,  or  possible  inten- 
tions of  the  parties;  the  Intent  is  to  be  sought  in  such  cases  in 
the  plain  meaning  of  the  words  used.  It  is  only  where  the  lan- 
^age  is  indefinite  and  uncertain,  and  the  meaning  ambiguous, 
that  resort  is  had  to  surrounding  circumstances^  or  an  effort  is 
made  to  ascertain  the  intention  of  the  parties,  in  order  to  assist 
ns  in  discovering  the  meaning  of  the  words  used.  In  this  case  the 
words  are  plain  and  certain, — **I  hereby  guaranty  the  payment  of  the 
within  mortgage^  according  to  its  terms,  until  the  same  is  reduced 
to  f3,000.''  The  terms  of  the  mortgage  are  the  annual  jmyment  of 
f  100  upon  the  principal,  and  that  the  property  shall  be  insured 
for  the  benefit  of  the  holder  of  the  mortgage  in  the  sum  of  f  1,000; 
which  means  that  the  insurance  to  that  amount  shall  be  paid  upon 
the  mortgage  in  the  event  of  the  mortgaged  property  being  de- 
stroyed by  fire.  The  terms  of  the  guaranty  have  been  complied 
with;  the  mortgage  has  been  reduced  by  payments  made  in  accord- 
ance with  its  terms  to  the  sum  of  {2,700.  Ingenious  arguments 
are  used  to  show  that  it  was  not  the  intention  of  the  parties  to 
include  payments  made  of  the  insurance  money,  because,  if  the 
property  insured  was  destroyed  by  fire,  the  property  would  pay 
the  mortgage  to  that  extent,  and  the  security  would  be  reduced, 
and  the  guaranty  be  of  no  benefit,  and  that  such  a  construction 
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would  not  be  beneficial  to  the  assignee  of  the  mortgage.  Whatever 
was  the  intention  of  the  parties  in  that  respect,  they  did  not 
embody  it  in  the  contract.  If  it  was  the  intent  to  exclnde  tiie  pay- 
ments made  by  the  insurance  money,  they  should  have  mentioned 
it.  As  it  is,  such  a  payment  is  just  as  much  in  accordance  with 
the  terms  and  conditions  of  the  mortgage  as  the  annual  payment 
of  the  f  100  therein  provided  for.  Ck)urts  cannot  make  contracts, 
and  cannot  inject  into  them  provisions  which  the  parties  omitted 
to  insert  themselves.  Courts  can  only  enforce  contracts  that  the 
parties  have  made,  and  can  only  interpret  those  contracts  ^om  the 
language  used,  unless  it  is  susceptible  of  more  than  one  interpreta- 
tion, or  its  meaning  is  doubtful.  In  this  instance  It  seems  to  me 
the  terms  are  plain  and  unambiguous,  that  the  mortgage  has  been 
reduced  to  f 3,000,  and  that  the  defendant  Ferris  is  not  liable  upon 
his  guaranty,  and  that  as  to  him  the  judgment  appealed  from  should 
be  reversed,  with  costs. 

PUTNAM,  J.,  concurs. 

MAYHAM,  P.  J.,  (dissCTiting.)  The  defendant  Michael  J.  Varley 
executed  his  bond  to  one  Frank  Ferris,  dated  January  16,  1886^ 
conditioned  for  the  payment  of  the  sum  of  f 4,000,  at  the  terms  and 
in  the  manner  therein  specified,  and,  as  collateral  to  such  obligation, 
executed  to  the  same  Ferris  his  mortgage  on  certain  real  estate, 
which  mortgage  contained  an  insurance  dause,  conditioned  that  the 
buildings  should  be  kept  insured  against  loss  or  damage  by  fire 
to  the-  amount  of  f  1,000,  for  the  benefit  of  the  mortgagee.  The 
bond  and  mortgage  were  duly  assigned  by  Frank  Ferris,  the  mort- 
gagee^ to  Mark  T.  Ferris,  April  1,  1887,  who  an  the  27th  day  of 
Apra,  1888,  duly  assigned  it  to  the  plaintiff,  and  at  the  time  of 
making  such  assignment  guarantied  the  mortgage  in  the  following 
words:  "I  hereby  guaranty  the  payment  of  the  within  mortgage, 
according  to  its  terms,  until  the  same  is  reduced  to  three  thousand 
dollars.  Mark  T.  Ferris."  The  interest  was  paid  on  this  mort> 
gage  up  to  April  1, 1889,  and  on  the  1st  of  April,  1890,  the  following 
indorsement  was  made  on  the  bond:  "April  1st,  1890,  received 
on  the  within  f  1,434,  being  f  1,200  of  principal  and  f  234  interest 
to  date,  leaving  a  balance  due  of  f2,700,  with  interest  from  date." 
The  case  shows  that  before  the  commencement  of  this  action  the 
building  insured  on  the  mortgaged  premises  was  destroyed  by  fire, 
and  the  insurance  of  |1,000  applied  in  part  payment  of  the  mort- 
gage, and  that  at  the  time  of  the  conmiencement  of  the  action 
the  amount  remaining  unpaid  upon  the  mortgage  was  f2,700. 
The  trial  judge  held,  in  effect,  that  the  application  of  the  insurance 
money  on  the  mortgage  did  not  reduce  the  amount  of  the  same  to 
J3,000,  within  the  terms  of  the  guaranty,  or  its  legal  effect,  and 
gave  judgment  against  the  appellant  upon  the  guaranty.  From 
that  determination  the  guarantor  appeals. 

On  an  examination  of  the  facts,  we  think  the  trial  judge  was 
correct  in  his  conclusion,  and  that  the  judgment  should  be  affirmed 
on  his  opinion. 
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(4  Mi«c.  Rep.  S12.> 
OONWAY  ▼.  CONWAX  et  ft]. 

(Supreme  Court,  Special  Term,  Monroe  Comity.    July  17,  1893.) 

MoxBT  Lost  bt  Aobrt  nr  OAxmo— Action  bt  Pkinoipau 

Wliere  an  agent  loses  money  belonging  to  his  principal  In  games  of 
chance,  the  principal  may  recover  the  money  from  the  winners  thereof* 
though  the  case  Is  not  within  1  Rev.  St.  p.  662,  proTldlng  for  a  recovery 
hy  "any  person  who  shall,  by  playing  at  any  game,  or  by  beiung,  *  *  * 
lose,  at  any  time  or  sitting,  the  sum  of  $25  or  upwards.'* 

Action  by  Mary  CJonway  against  Peter  Conway  and  others. 
Defendant  demurs  to  complaint,  on  the  ground  Uiat  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  actioiL     Overruled. 

Jacob  Bpahn,  for  plaintifE. 
Frederick  W.  Smith,  for  defendants 

ADAMS,  J.  This  is  one  of  four  actions  brought  by  the  plaintiff  to 
recover  back  moneys  lost  at  gaming  by  the  defendant  Peter  Conway. 
The  parties  defendant  are  not  the  same  in  each  action,  nor  ai*e 
the  facts,  but  the  same  question  of  law  is  presented  in  each,  and  the 
disposition  of  that  question  is  necessarily  decisive  of  aU  four 
actions.  The  facts  which,  by  reason  of  defendants'  demurrer,  stand 
admitted,  briefly  stated,  are  as  follows:  The  defendant  Peter 
Conway  was  the  agent  of  the  plaintiff,  and,  as  such,  sold  certain 
articles  of  produce  belonging  to  his  principal.  Instead  of  turning 
over  the  avails  to  her,  he  lost  the  same,  or  portions  thereof,  to 
his  codefendants  in  games  of  chance.  In  two  of  the  actions  his 
money  was  wagered  upon  a  horse  race,  and  in  the  remaining  two 
upon  a  game  of  chance,  known  as  ^^faro,"  and  herein  lies  the  distinc- 
tion in  the  facts  of  the  several  actions,  before  adverted  to.  The 
actions  are  brought  to  recover  back  the  moneys  thus  lost,  and  are 
in  form  as  for  money  had  and  received. 

The  demurrer  rests  upon  the  contention  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  the  defendants'  counsel  evidently  labors  under  the  impression 
that  the  actions  are  brought  under  the  statute  relative  to  "bet- 
ting and  gaming,^'  (1  Rev.  St.  p.  662,)  and  that  the  plaintiff  can  have 
no  standing  in  court  unless  she  brings  her  case  within  the  pro- 
visions of  that  statute.  In  my  opinion,  the  learned  counsel  has 
misinterpreted  the  scope  and  meaning  of  the  statute  in  question,  or, 
to  be  more  accurate  in  statement,  he  does  not  correctly  apprehend 
its  relation  to  parties  situated  as  is  the  plaintiff  in  these  actions. 
That  statute  was  obviously  designed  to  confer  upon  one  who  had 
lost  money  at  gaming  or  betting  a  right  of  action  which  did  not 
exist  at  the  common  law.  This  was  so,  not  because  the  winner 
obtained  any  legal  title  to  the  money  won,  for,  at  common  law, 
gambling  was  just  as  unlawful  and  unconscionable  a  mode  of 
procuring  a  livelihood  as  it  is  under  the  statute,  but  because 
the  Icser  was  *in  pari  delicto,"  and  therefore  not  entitled  to  the  pro- 
tection of  the  court,  (Meech  v.  Stoner,  19  N.  Y.  26;)  and  the  new 
right  which  is  thus  conferred  is  designed  not  so  much  for  the  protec- 
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tion  of  one  who  loses  his  money  at  games  of  chance  as  it  is  to 
furnish  an  additional  means  for  the  prevention  or  discouragement 
of  gambling.  But  these  actions  are  not  brought  under  the  statute 
referred  to.  Indeed,  they  are  quite  independent  of  that  statute, 
and  it  may  be  assumed  that,  if  plaintiff's  only  right  rested  upon  its 
provisions,  the  defendants  would  be  fully  justified  in  insisting  that 
no  cause  of  action  is  stated,  for  it  is  quite  certain  that,  although 
her  money  was  lost  at  gaming  by  her  agent,  she  cannot,  in  the 
language  of  the  statute  above  cited,  be  said  to  be  "any  person 
who  shall,  by  playing  at  any  game  or  betting,  •  •  •  lose,  at  any 
time  or  sitting,  the  sum  of  twenty-five  doUars  or  upwards."  As 
has  been  stated,  the  actions  are  for  money  had  and  received,  and 
the  question  presented,  therefore,  is  simply,  to  whom  does  such 
money  ex  aequo  et  bono  belong?  Buel  v.  Boughton,  2  Denio,  91. 
The  actions  are  equitable  in  their  nature.  They  "aim  at  the  mere 
justice  of  the  case,  and  look  entirely  to  the  question  whether  the 
defendants  hold  money  which,  in  equity  and  good  conscience,  be- 
longs to  the  plaintiff."  ColviUe  v.  Besly,  2  Denio,  139,  142.  It  is 
conceded  that  the  money  in  question,  before  it  was  lost,  did  belong 
to  the  plaintiff,  and  that,  without  the  slightest  consideration 
passing  to  her,  and  without  fault  on  her  part,  but  by  means  which 
are  in  contravention  of  both  the  moral  and  civil  law,  it  has  come 
into  the  hands  of  the  defendants  other  than,  the  defendant  Peter 
Conway.  This  being  the  case,  it  scarcely  requires  the  citation  of 
authorities  to  show  that  defendants'  title  is  not  founded  "in  justice 
and  honesty,"  but  that,  on  the  contrary,  they  are  in  possession 
of  moneys  which,  by  every  principle  of  equity  and  morality,  belong 
to  some  one  else,  and,  this  being  so,  the  authorities  are  abundant 
to  support  Hie  plaintiff's  cause  of  action.  Caussidere  v.  Beers,  1 
Abb.  Dec.  333;  Long  v.  Bussell,  13  N.  Y.  Super.  Ct.  R.  434, 
affirmed  83  N.  Y.  606;  Fagnan  v.  Knox,  66  N.  Y.  525,  532;  Dows 
V.  Kidder,  84  N.  Y.  121;  Mason  v.  Waite,  17  Mass.  563;  U.  S.  v. 
State  Bank.  96  U.  S.  30.  The  demurrer  in  each  action  is  over- 
ruled, with  leave  to  answer  upon  the  usual  terms. 


(70  Hun,  388.) 
BRAND  et  al.  v.  MILBANK  et  al. 

(Supreme  Court,  General  Term,  First  Department    June  SO,  18d3.) 

Attachment— Fbbs  of  Sheriff— When  Payable  khom  Fund. 

In  an  action  by  persons  anserting  title  to  parts  of  a  fimd  attached,  or 
liens  thereon,  to  determine  their  rights,  and  for  a  receiver,  it  Is  error,  in 
ordering  the  sheriff  to  pay  the  fund  over  to  the  receiver,  to  aUow  him 
to  deduct  his  fees  and  poundage,  since  he  Is  not  entitled  to  coUect  his 
fees  out  of  attached  property  not  belonging  to  the  defend nnt  In  attach- 
ment, nor  out  of  property  covered  by  prior  Uens  without  first  satisfying 
the  Uens. 

Appeal  from  special  term,  New  York  county. 
Action   by   James    Brand   and    others   against   Ernst    lipman 
and  others  to  determine  the  rights  and  equities  of  the  parties 
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to  a  fund  in  the  hands  of  the  sheriff  under  attachment,  and  for  the 
appointment  of  a  receiver.  Samuel  W.  [Milbank  was  appointed 
receiver,  and  the  sheriff  ordered  to  pay  the  fund  over  to  him.  From 
so  mnch  of  the  order  as  allowed  the  sheriff  to  deduct  and  retain 
from  the  fund  his  fees  and  poundage,  the  receiver  and  certain  of 
the  defendants  aj^al.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAR- 
KEB,  JJ. 

Smith  &  Perkins,  (Edward  C.  Perkins,  of  counsel,)  for  appellant 
Samuel  W.  Milbank. 

Gary  &  Whitridge,  (Willard  Parker  Butler,  of  counsel,)  for  appel- 
lants Brown  and  others. 

Blumensdel  &  Hirsch,  for  respondents  Ladenberg  and  others. 

W.  E.  Stillings,  for  respondent  Gk)rman. 

Lord,  Day  &  Lord,  for  Antony  Oibbs  and  others. 

Butler,  Stillman  &  Hubbard,  for  William  Brand  and  others. 

PER  CURIAM.  The  defendants  Ernst  Lipman,  Edward  Fried 
lander,  Herman  Hildersheim,  and  another  person,  sued  as  John  Doe, 
were  partners  under  the  name  of  Lipman  &  Co.,  and  engaged  in 
business  at  Dundee,  Scotland.  All  of  the  members  of  the  firm  are 
subjects  of  Great  Britain,  none  of  them  residing  in  this  state.  Lud- 
wig  A«  Gutman,  defendant,  was  the  agent  of  the  firm  in  the  cily 
of  New  York.  On  divers  dates,  between  April  1,  1892,  and  Decem- 
ber 14,  1892,  the  firm  shipped  from  Dundee  a  large  number  of  bales 
of  burlaps,  consigned  to  themselves  at  New  York.  Some  of  the 
bills  of  lading  under  which  the  goods  were  shipped  were  assigned 
by  Lipman  &  Co.  to  the  plaintiffs  as  security  for  bills  of  exchange 
drawn  by  Lipman  &  Co.  on  and  accepted  by  plaintiffs.  Bills  of 
lading  for  other  bales  of  burlaps  so  shipped  were  assigned  to  other 
banking  firms  and  corporations  as  security  for  like  acceptances. 
The  New  York  agent  of  Lipman  &  Co.  was  directed  to  turn  over 
the  avaUs  of  the  various  shipments  so  made  to  the  bankers  holding 
assignments  of  the  bills  of  lading  so  assigned  to  them  as  security 
for  the  sums  loaned  through  their  acceptances.  On  December  14, 
1892,  Lipman  &  Co.  became  insolvent,  and  suspended  payment  Gut- 
man,  their  New  York  agent,  collected  after  that  date  various  sums 
from  purchasers  of  the  bales  so  shipped  and  pledged,  and  deposited 
the  amounts  coDected  to  the  credit  of  Lipman  &  Co.  in  the  Western 
National  Bank  of  this  city.  Immediately  after  the  failure  of  Lip- 
man &  Co.,  nine  banking  firms  and  corporations  began  actions  in 
this  state,  in  which  attachments  were  issued  and  delivered  to  the 
sheriff  of  the  city  and  county  of  New  York,  who  attached  the  money 
standing  to  the  credit  of  the  firm  with  said  bank,  and  also  certain 
other  property.  On  or  about  February  24, 1893,  this  action  was  be- 
gun, sJl  of  the  banking  corporations,  the  partners  of  the  banking 
firms,  and  the  members  of  Lipman  &  Co.  being  made  parties.  The 
action  was  brought  for  the  purpose  of  determining  the  rights  of 
all  the  parties  in  the  fund  hdd  by  the  bank,  and,  among  other  re- 
lief, a  receiver  was  prayed  for.     April  6,  1893,  Samuel  W.  Milbank 
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was  appointed  receiver  by  an  order  containing  the  following  pro- 
Tision: 

"Ordered,  that  tte  cftieriff  of  the  citj  and  comity  of  New  York  be,  and  Is 
hereby,  directed  to  transfer  to  such  receiver  all  property  formerly  bdk^nglng 
to  said  defendants  composing  the  firm  of  Lipman  &  Co.,  levied  upon  or  taken 
Into  his  possession  by  virtue  of  attachments  issued  at  the  suit  of  any  of  the 
parties  to  this  actilon,  without  prejudice,  however,  and  subject  to  the  Ileus 
of  the  respective  attachments  referred  to  In  the  complaint  herein,  according 
to  the  dates  of  the  levies  thereof,  respectively,  and  without  prejudice  to  any 
and  aU  rights  of  said  sheriff  to  fees  or  poundage  by  virtue  of  said  several 
attachments." 

A  copy  of  the  order  appointing  the  receiver  was  served  on  the 
sheriff,  and  a  demand  made  that  he  pay  over  all  moneys  taken  by 
him  under  the  attachments.  On  May  22, 1893,  an  order  was  granted 
and  entered  which  contained  the  foUowing  provision: 

"Ordered,  that  the  defendant  John  J.  Gorman,  as  sheriff  of  the  dty  and 
county  of  New  York,  do  forthwith  pay  over  to  Samuel  W.  Mllbank,  the  re- 
ceiver heretofore  appointed  herehi,  any  and  all  moneys  heretofore  collected  or 
received  by  him  under  any  warrants  of  attachments  or  executions  heretofore 
Issued  to  him  against  the  property  of  the  defendants  Ernst  Lipman  and  others, 
composing  the  firm  of  Lipman  &  Co.,  after  deducting  the  said  sheriff's  fees 
or  poundage  under  the  said  several  attachments;  wltibout  prejudice  to  liens. 
If  any,  under  the  said  attachments." 

The  receiver  and  certain  of  the  defendants  appeal  from  that  part 
of  the  order  which  permits  the  sheriff  to  retain  the  amount  of  his 
fees  and  poundage. 

The  title  to  these  moneys  is  in  dispute.  Every  one  of  these  bank- 
ing firms  and  corporations  asserts  that  a  definite  amount  of  the 
whole  sum  deposited  in  the  Western  National  Bank  arose  from  the 
sale  of  goods  owned  by  it,  and  to  which  Lipman  &  Go.  had  no  title. 
If  a  sheriff  levies  on  or  attaches  the  property  of  A.,  on  a  process 
against  B.,  under  the  belief  that  the  property  belongs  to  the  latter, 
he  is  not  entitled  to  collect  his  fees  and  expenses  out  of  the  prop- 
erty so  wrongfully  taken,  bu(  he  must  look  for  his  compensation 
to  those  who  employed  him;  or,  if  property  of  a  debtor  is  attached  or 
taken  in  execution  on  which  there  is  a  prior  lien,  it  must  be  first 
satisfied,  and  no  part  of  the  sheriff's  fees  can  be  deducted  from  the 
fund  realized  before  payment  of  the  lien.  If  the  remainder  of  the 
sum  realized  is  insufficient  to  pay  the  sheriff,  he  must  look  to  the 
plaintiffs  in  the  writs  under  which  he  proceeds.  In  the  case  at 
bar,  if  these  various  banking  concerns  hold  the  legal  title  to  these 
goods,  or  establish  liens  thereon,  their  claims  must  be  first  satis- 
fied before  any  i>art  of  the  same  can  be  applied  to  the  i>ayment  of 
charges  of  the  i^eriff;  and  it  was  error  to  permit  him  to  withhold 
his  fees  from  the  fund  before  it  was  determined  that  any  part  of  it 
was  subject  to  be  taken  by  virtue  of  the  writs  held  by  him.  That 
part  of  the  order  which  is  appealed  from  must  be  reversed,  with 
|lO  costs  and  printing  disbursements. 
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(70  Bun*  MB.) 
MANNING  T.  LYON. 

(Sapreme  Court,  General  Term*  first  Department   June  80,  1893.) 

1.  Pa»SNT— AOOBFTOrO  PBQMI80OBT  NOTB  OF  THIRD  PbbSOK. 

Where  a  purchaser,  pursuant  to  the  contract  of  sale,  delivers  to  the 
seller  for  the  price  of  the  goods  a  note  made  by  third  persons,  and  In- 
dorsed by  himself,  (the  purchaser,)  and  gives  to  the  seller  a  chattel  mort- 
gage  on  the  goods,  conditioned  for  the  discharge  of  all  liability  as  indorser 
of  the  note,  but  containing  no  acknowledgment  of  an  indebtedness  to  the 
seller  or  promise  to  pay  any  sum,  it  will  be  presumed  that  the  note  was 
received  in  payment  for  the  goods,  and  the  seller  cannot  recover  on  the 
original  indebtednen. 

9l  Pbomusobt  Notes— Indobsbbb. 

The  liability  of  the  purchaser  was  merely  that  of  an  indorser,  and 
could  not  be  enforced,  in  the  absence  of  demand  and  notice  of  nonpayment 
to  him  and  prior  indorsers. 

IL  8ahe— Failxtrb  to  Makb  DBXAIH). 

Evidence  that  there  were  several  notes  of  the  same  makers  besides  the 
note  in  suit,  payable  at  the  same  bank;  that  no  funds  were  provided  for 
their  payment;  and  that  they  were  not  paid,— does  not  show  that  the 
makers  and  prior  indorsers  were  insolvent  before  the  maturity  of  such 
note,  and  therefore  does  not  excuse  failure  to  demand  payment 

4.  Saxb— Ikbolvbnot  of  Makbb. 

In  New  York,  mere  proof  of  the  insolvency  of  the  maker  of  a  note  Is 
not  a  sofflcient  excuse  for  failing  to  present  the  note  for  payment,  and  to 
notify  the  indorser  of  the  dishonor. 

&   HABBLBiS  EbBOB— Ck>KFBIXINe  ELECTION  BT  PlAIMTIFF. 

Error  cannot  be  predicated  on  a  ruling  which  compels  plalntifl  to  elect 
on  which  count  of  his  complaint  he  will  proceed,  when  he  is  not  entitled 
to  recover  on  either. 

Ai^)eal  from  circuit  court,  New  York  county. 

Action  by  James  S.  Manning,  as  surviving  j^rtnerof  the  firm,  of 
A«  O.  Maniung  &  Ga,  against  James  W.  Lyon,  to  recover  the  price 
of  an  engine,  and  to  hold  defendant  liable  as  indorser  of  a  certain 
note  trajDurferred  by  him  to  plaintiff.  From  a  judgment  entered 
on  the  verdict  of  a  jury  directed  by  the  court  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

On  the  20th  day  of  January,  1890,  A.  O.  Manning  &  Co.  and  James  W. 
Lyon  entered  into  a  written  contract  by  which  the  former  agreed  to  seU  and 
the  latttf  to  purchase  an  Otto  gas  engine  for  $1,250,  to  be  paid  for  when  set 
op  and  in  running  order,  as  follows:  **$350.81  cash  on  completion  of  the  work, 
and  the  balance  in  a  proniiKsory  note  made  by  the  Salmon  River  Paper  Go. 
for  the  snin  of  $899.19,  and  interest  at  the  rate  of  five  per  cent,  dated  the 
2d  day  of  December,  1880,  payable  to  the  order  of  Clark,  Neergaard  &  Co.,. 
12  months  after  date,  indorsed  by  the  said  Neergaard  Co.,  also  by  J.  W. 
Lyon  &  Co.  and  James  W.  Lyon,  whose  indorsement  for  the  payment  of  the 
note  is  to  be  secured  by  a  chattel  mortgage  on  said  Otto  gas  engine  and  fix- 
tures." On  January  27,  1890,  the  engine  was  delivered  in  running  order,  and 
on  that  day  the  defendant  paid  $350.81  in  cash,  and  Indorsed  and  delivered  the 
promissory  note  described  in  the  contract,  which  was  payable  at  the  Ameri- 
can Exchange  National  Bnnk.  On  the  date  last  mentioned,  the  defendant 
executed  and  delivered  to  the  plaintiff  a  mortgage  on  the  gas  engine,  as  pro- 
Tided  by  the  contract,  **for  securing  the  payment  of  the  money  hereinafter 
mentioned.*'  This  mortgage  contained  the  following  condition:  "Upon  con- 
dition that  if  the  said  party  of  the  first'  part  shaU  and  do  weU  and  truly  pay 
unto  the  parties  of  the  second  part,  their  executors,  administrators,  or  assigns, 
and  discharge  aU  my  liability  as  indorser  of  and  upon  a  certain  promissory 
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note,"— describing  the  note  mentioned  in  the  contract  of  sale.  The  note  waji 
not  presented  for  payment  at  the  time  when  and  place  where  payable,  nor 
was  it  protested. 

Argued  before  O'BRIEN,  FOLLETT,  and  PABKER,  JJ- 

Kneeland,  Stewart  &  Epstein,  (John  J.  Connelly,  of  counsel,) 
for  appellant. 
Geo.  W.  Van  Slyck,  for  respondent. 

FOLLETT,  J.  Li  the  complaint  the  sale  of  the  engine  and  the 
indorsement  of  the  note  were  set  out,  and  the  plaintiff  sought  to 
recover  on  the  original  indebtedness,  and  also  on  the  contract  of 
indorsement  Before  tiie  case  was  opened,  the  defendant  moved 
that  the  court  compel  the  plaintiff  to  elect  whether  he  would  seek 
to  recover  on  the  original  indebtedness  or  on  the  indorsement.  This 
motion  was  granted.  The  plaintiff  excepted,  and  then  elected  to 
recover  on  the  contract  of  sale.  After  the  case  had  been  opened, 
but  before  any  evidence  was  offered,  the  plaintiff,  with  leave  of  the 
court,  reconsidered  his  election,  and  elected  to  seek  to  recover 
on  the  defendant's  indorsement. 

Assuming  that  the  court  erred  in  compelling  the  plaintiff  to 
elect  between  these  consistent  causes  of  action,  (Abb.  Tr.  Brief, 
§  704,  and  cases  there  cited,)  we  think  it  was  an  error  without 
prejudice,  causing  no  harm  to  the  plaintiff.  The  contract  of  sale 
and  the  chattel  mortgage  were  received  in  evidence  without  ob- 
jection, and  no  evidence  offered  by  the  plaintiff  to  establish  the  al- 
legations was  rejected.  If,  under  all  the  evidence,  the  plaintiff 
was  not  entitled  to  a  recovery  on  the  original  indebtedness,  he  was 
not  harmed  by  the  election  he  was  compelled  to  make.  Whether 
the  defendant  was  liable  upon  the  original  indebtedness  arose 
upon  the  original  contract,  chattel  mortgage,  and  the  testimony 
given  on  the  trial,  which  was  wholly  undisputed,  and  was  a  ques- 
tion of  law  for  the  court.  It  is  expressly  provided  in  the  contract 
that  $899.19  of  the  purchase  price  of  the  engine  should  be  paid  by 
this  note,  indorsed  by  Clark,  Neergaard  &  Co.,  by  J.  W.  Lyon  &  Co., 
and  James  W.  Lyon.  It  is  recited  in  the  chattel  mortgage  that  it 
was  given  for  securing  the  payment  of  the  money  thereinafter  men- 
tioned. There  is  no  provision  in  the  mortgage  acknowledging  an 
indebtedness  of  the  mortgagor  to  the  mortgagee,  nor  does  it  con- 
tain a  promise  to  pay  any  sum.  The  condition  is  that  the  party 
of  the  first  part  .shall  pay  to  the  parties  of  the  second  part,  and 
discharge  all  his  liability  as  indorser  upon  the  note  described. 
TVTien  a  note  made  by  a  third  party  is  exchanged  for  property, 
the  presumption  is  that  it  was  received  in  payment  of  the  price 
of  the  property.  Whitbeck  v.  Van  Ness,  11  Johns.  408;  Noel  v, 
Murray,  13  N.  Y.  167.  There  is  nothing  in  the  evidence  which 
tends  to  rebut  this  presumption,  and,  upon  the  entire  record,  we 
think  the  plaintiff  was  not  entitled  to  recover  on  the  original  in- 
•dcbtedness. 

Is  the  defendant  liable  on  his  indorsement?  The  note  was  not 
presented  for  payment  when  due,  and  no  notice  of  nonpayment  was 
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giyen  to  either  indorser,  nor  ifi  there  any  evidence  that  either  in- 
dorser  waived  presentation  of  the  note  for  payment  or  notice  of  its 
dishonor.  Tbe  only  ezcnse  for  not  presenting  it  alleged  in  the 
complaint  is  the  averment  that,  before  the  maturity  of  the  note, 
the  maker  and  first  hidorser  became,  and  ever  since  have  remained, 
insolvent.  This  fact  was  not  proved.  The  only  evidence  bearing 
on  this  question  was  that  several  notes  of  the  same  cha^cter  as  the 
one  described  in  the  complaint  were  payable  at  the  American  fix- 
change  National  Bank;  that  no  funds  were  provided  for  their  pay- 
ment; and  that  they  were  not  paid.  It  was  not  shown,  nor  was  it  at- 
tempted to  be  shown,  that  the  maker  or  first  indorser  had  no  prop- 
erty out  of  which  the  sum  due  on  the  note,  or  some  part  of  it, 
could  not  have  been  collected.  Such  a  state  of  facts  affords  no 
legal  excuse  for  the  plaintiff's  failure  to  present  the  note  for  pay- 
ment, and  his  neglect  to  notify  the  defendant  of  its  dishonor.  In 
this  state  the  mere  proof  of  the  insolvency  of  the  maker  of  a 
promissory  note  is  not  a  sufficient  excuse  for  failing  to  present 
the  note  for  payment,  and  to  notify  the  indorser  of  its  dishonor. 
Smith  V.  Miller,  52  N.  Y.  545. 

Plaintiff  did  not  ask  to  have  any  question  of  fact  submitted  to 
the  jury,  nor  did  he  except  to  the  direction  of  a  verdict  for  de- 
fendant Of  course,  this  court  has  power  to  grant  a  new  trial, 
even  though  no  exception  has  been  taken,  in  case  the  court  below 
has  heard  or  decided  the  issue  on  a  wrong  theory,  and  it  appears 
that  injustice  has  been  done  the  defeated  party;  but  the  case  at 
bar  does  not  call  for  the  exercise  of  this  jyower. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(70  Hun,  565.) 
LOUCKS  et  aL  v.  JOHNSON  et  aL 

(Supreme  Court,  General  Term,  Third  Department.    July  8,  1893.) 

1.  Gift  Causa  Mobtib— What  ODNBTiTurBS, 

Deceased,  whUe  Ul  and  in  expectation  of  death,  handed  to  defendant  a 
sayings  bank  book,  saying  that,  after  the  payment  of  the  doctor's  bill  and 
fmieral  expenses,  the  balance  of  the  money  was  to  be  equaUy  divided 
between  defendant  and  his  brother  and  sister.  Defendant  accepted  tho 
bank  book,  and  deceased  died  the  next  day.  Hddf  that  there  was  a  valid 
gift  causa  mortis. 

S.  Samb. 

A  gift  causa  mortis  providing  for  a  division  of  the  property,  after  pay- 
ment of  certain  blUs,  between  specified  persons,  indudiivg  the  person  to 
whom  dellveiy  is  made,  is  valid. 

Appeal  from  circuit  court,  CJolumbia  county- 
Action  by  Addison  Loucks  and  George  K  Daley,  administrators 
of  Christina  Loucks,  deceased,  against  Lewis  L.  Johnson,  Charity 
A-  Sheflfer,  and  John  J.  Johnson,  interpleaded  as  defendants  by 
the  Albany  Savings  Bank,  the  original  defendant.  Prom  a  judg- 
ment for  plaintiffs,  defendants  appeal.     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 
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Seympur  Van  SantvooTd,  for  appellantB. 

B.  C.  Strait,  (H.  W.  McCleUajo,  of  counsel,)  for  iCBpondents. 

HEBBDGK,  J.  The  plaintiffs,  as  administratocs  of  Christina 
lioucks,  commenced  an  action  against  the  Albany  Savings  Bank 
to  recover  a  sum  of  money  on  deposit  in  said  bank  to  the  credit  of 
their  intestate.  The  defendants  were  substituted  as  defendants 
by  an  order  of  interpleader,  and,  in  their  answer,  daimed  owner- 
ship of  the  money  in  the  Savings  Bank  by  reason  of  a  gift  causa 
mortis  thereof,  from  said  Christina  Loucks.  Judgment  was  ren- 
dered in  favor  of  the  plaintiffs,  and  from  that  judgment  the  de- 
fendants appeal  to  this  court 

We  are  relieved  from  the  solution  of  many  questions  arising  out 
of  alleged  gifts  causa  mortis  by  reason  of  the  findings  of  foct  in  this 
case  by  the  trial  court,  and  which  findings  seem  to  be  sustained 
by  the  evidence.  The  trial  court  found  that  on  or  about  the  17th 
day  of  July,  1861,  Christina  Loucks  deposited  a  sum  of  money  in 
the  Albany  Savings  Bank,  which  on  the  1st  day  of  July,  1891,  with 
its  accumulated  interest,  amounted  to  the  sum  of  1988.38.  That  on 
the  15th  day  of  April,  1891,  the  said  Christina  Loucks,  being  ill, 
and  in  expectation  of  death,  personally  delivered  and  handed  over 
to  the  defendant  John  J.  Johnson  the  bank  book  issued  to  her  by 
the  Albany  Savings  Bank,  which  bank  book  showed  a  then  existing 
balance  to  her  credit.  That,  at  the  time  of  delivering  said  bank 
book  to  the  defendant  Johnson,  she  said  to  him  that,  after  the  pay- 
ment of  her  doctor's  bill  and  funeral  expenses,  the  balance  of  the 
money  was  to  be  equally  divided  between  his  sister  and  brother 
<who  are  the  other  defendants  in  this  case)  and  himself.  The 
defendant  Johnson  then  and  there  accepted  the  gift,  and  has  since 
retained  possession  of  said  bank  book.  That  Christina  Loucks 
died  on  or  about  April  16,  1891,  of  the  alhnent  or  peril  in  view  of 
which  said  gift  was  made  by  her,  without  having  revoked  said 
gift.  The  court  further  found  that,  in  making  such  delivery  of 
the  bank  book,  it  was  the  intention  of  Christina  Loucks  to  create 
a  valid  gift  causa  mortis  of  the  moneys  on  deposit  in  said  bank, 
and  that  such  gift  was  not  made  with  the  intention  of  defrauding 
any  of  her  creditors. 

To  constitute  a  valid  ^ft  causa  mortis,  the  property  must  be 
actually  delivered, — ^the  donor  must  surrender  the  possession  and 
dominion  thereof  to  the  donee.  Bidden  v.  Thrall,  125  N.  Y.  572-579, 
26  N.  E.  Bep.  627.  The  delivery  of  the  savings  bank  book  was  such 
a  surrender  and  parting  with  dominion,  and  vested  the  possession 
of  and  title  to  the  money  on  deposit  in  the  bank  in  the  donee.  125 
K.  Y.  572,  26  N.  E.  Bep.  627.  In  Young  v.  Young,  80  N.  Y.  423, 
and  Curry  v.  Powers,  70  N.  Y,  212,  the  alleged  gifts  causa  mortis 
were  held  invalid,  because  the  court  found  there  was  no  parting 
with  the  possession  of  or  title  to  the  property  by  the  donor.  In 
this  case,  as  we  have  seen,  there  was  an  actual  delivery  to  the 
donee,  and  an  acceptance  by  him  of  the  bank  book,  so  that,  within 
the  case  of  Bidden  v.  Thrall,  the  donor  parted  with  the  possession 
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and  title  to  the  money  on  depotsit  in  the  sayings  bank,  and  the 
donee  took  snch  posseseion  and  title. 

The  plaintiffs,  however,  contend  that  the  direction  by  the  donor 
to  divide  the  ppoi)erty,  after  the  payment  of  funeral  exiwnses,  be* 
tween  himself  and  his  brother  and  sister,  renders  the  gift  invalid. 
No  authority,  however,  is  cited  to  maintain  that  contention.  It  has 
been  held  that  a  gift  causa  mortis  may  be  made  to  one  in  trust 
for  a  third  person,  (dough  v.  Clongh,  117  Mass.  83;  Sheedy  v.  Boadi, 
124  Mass.  472;)  and  also  that  a  ^t  providing  for  a  division  of  the 
property  between  specified  i)ersons,  after  the  payment  of  bills  and 
expenses,  is  a  valid  gift  causa  mortis,  (Pierce  v.  Bank,  129  Mass. 
425-440.)  Judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event     All  concur. 


(70  Hun,  200.) 
PATTEN  V.  UNITED  UFB  INS.  ASS*N. 

(Supreme  Court,  General  Term,  First  Department    Jiuie  80,  1898.) 

IWSDBAHCB— RbIHSTATEMBHT  OF  POLIOT— FbaUD. 

Where  the  defense  in  an  action  on  a  life  insurance  policy  is  that  the 
policy  had  lapsed  for  nonpayment  of  premiums,  and  that  the  insured  had 
procured  it  to  be  reinstated  by  representationa  aa  to  his  health  which  he 
knew  at  the  time  were  false,  defendant  must  prove  that  the  insured  knew 
such  representations  to  be  false. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Charlotte  E.  Patten  against  the  United  Life  Insure 
ance  Association.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintifiF,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  BAR- 
RETT, JJ. 

Harry  WUber,  (E.  Oldham,  of  counsel,)  for  appellant. 
Wing,  Shoudy  &  Putnam,  (J.  A  Shoudy,  of  counsel,)  for  respond- 
ent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  |1,000 
upon  a  iK)licy  of  insurance  issued  by  the  defendant  upon  the  life  of 
JarviB  Patten  for  the  benefit  of  his  widow,  the  plaintiJff.  The  de- 
fense set  up  by  the  answer  was  that,  by  the  express  provisions  of 
the  policy,  «far\-is  Patten  was  obliged  to  pay  to  the  defendant,  within 
certain  times,  sums  of  four  dollars,  and  that,  upon  default  in  payment 
of  any  of  said  sums  within  the  times  mentioned  in  the  contract,  the 
policy  should  lapse  and  be  void,  and  that  he  did  in  fact  default  in 
the  payment  of  one  of  these  installments,  which  became  due  and 
pay^le  to  tiie  defendant  under  the  terms  of  the  contract  of  insur- 
ance, and  that  on  or  about  April  23,  1888,  Patten  induced  the  de- 
fendant to  reinstate  him  as  a  member,  and  to  reinstate  his  policy, 
by  stating  and  representing  to  the  defendant,  in  writing,  that  he 
was  in  good  health,  and  that  no  material  facts  regarding  his  past 
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health  or  present  condition  had  been  omitted.  The  answer  th^i 
alleged  that  the  defendant,  relying  upon  the  truth  of  said  state- 
ments, and  induced  thereby,  received  and  accepted  from  said  Patten 
a  payment  theretofore  due,  and  reinstated  him  as  a  member  upon 
the  terms  and  conditions  previously  existing;  and,  further,  that, 
since  the  death  of  Patten,  defendant  had  been  informed,  and  verily 
believed,  that  the  statements  and  representations  of  Patten  were 
false  and  untrue,  and  were  known  by  him,  at  the  time  he  made 
them,  to  be  false  and  untrue,  and  tha^  in  truth  and  fact,  said  Pat- 
ten then  well  knew  that  his  health  was  bad;  and  that  defendant 
had  rescinded  said  contract  or  policy,  and  had  duly  tendered,  and  in 
said  answer  offered  to  return,  the  sum  of  four  dollars  so  paid,  received, 
and  accepted  on  the  false  statements  and  representations  of  Patten, 
as  before  alleged.  Upon  the  trial,  evidence  was  given  upon  the  part 
of  the  plaintiff  and  defendant,  and  the  case  was  submitted  to  the 
jury,  and  the  only  questions  raised  are  those  of  exceptions  to  the 
charge. 

It  is  urged  that  the  court  erred  in  charging  that,  to  sustain  the 
defense,  it  was  necessary  for  the  defendant  to  prove  that  Patten 
knew  the  statements  made  by  him  touching  his  health  on  the  19th 
of  April,  1888,  were  untrue.  We  think  that  the  court  committed  no 
error  in  thus  holding.  This  was  the  issue  tendered  by  the  answer. 
The  agreement  to  reinstate  the  policy  was  sought  to  be  rescinded 
upon  Sie  ground  of  fraud;  and  unless  Patten,  at  the  time  he  made 
the  representations  in  question  for  the  purpose  of  procuring  the  re- 
instatement of  the  policy,  knew,  or  had  cause  to  know,  or  was  nec- 
essarily presumed  to  know,  that  his  statements  were  false,  then  he 
certainly  was  not  guilty  of  fraud.  The  whole  ground  upon  which 
this  claim  of  rescission  rests,  as  already  stated,  is  that  of  fraud; 
and  it  is  difficult  to  see  how  a  party  can  be  guilty  of  fraud  when  he 
does  not  know,  has  no  reason  to  believe,  and  cannot  be  presumed 
to  know,  that  his  representations  are  false.  The  question  as  to 
misstatements  in  the  application  to  reinstate  the  policy  in  the  case 
at  bar  is  entirely  different  from  that  which  would  have  arisen  had 
there  been  misstatements  in  the  application  for  the  policy  itself.  In 
such  case,  if  the  truth  of  the  statements  is  guarantied  by  the  pro- 
visions of  the  contract  itself,  they  enter  into  the  essence  of  the  con- 
tract, and  form  a  part  thereof.  But  upon  the  application  to  re- 
instate, in  the  case  at  bar,  there  being  no  such  guaranty,  the  com- 
pany can  only  avoid  its  action  by  showing  the  existence  of  fmud. 
And  the  authorities  cited  by  the  learned  counsel  for  the  appellant 
all  relate  to  false  representation  of  material  facts  in  the  applica- 
tion for  a  policy,  which  policy  contained  a  guaranty,  and  not  for 
a  reinstatement  thereof,  in  which  such  guaranty  was  absent.  The 
court  did  charge  that  if  the  jury  found  that  Patten  was  not  in  good 
health  on  the  23d  of  April,  1888,  the  date  at  which  the  policy  was 
reinstated,  their  verdict  must  be  for  the  defendant.  This,  we  think, 
was  giving  to  the  defendant  a  greater  chance  than  l^al  rules  re- 
qaired. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 
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(70  Hun,  175.) 
WEEMS  ▼.  SHAUGHNBSSY  et  aL 

(Supreme  Court,  General  Term,  First  Department    June  30,  1893.) 

1.   NseOTIABLB  iHSTRUXSim—BOHA  FiDB  HOLDBBS. 

An  indorsee  of  a  note,  who  surrenders  an  old  note,  and  pays  the  differ- 
ence in  cash,  is  a  bona  fide  holder. 

a  bamb. 

If  the  assignor  of  a  note,  after  maturity  and  without  consideration,  was 
a  bona  fide  holder,  and  entitled  to  recover  thereon,  the  assignee  can 
recover. 

8.  PLEADnre— Ambndheht  to  Conpobm  to  Pboofb. 

Where,  in  an  action  on  a  note,  there  was  evidence  of  a  diversion,  but 
no  such  defense  was  made  in  the  answer,  and  judgment  was  rendered  for 
plaintiff,  the  appellate  court  will  not  amend  the  answer  to  conform  to  the 
proof,  as  this  is  done,  not  to  rev«-se,  bttt  only  to  sustain,  a  Judgment 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Robert  H.  Weems  against  Michad  Shaughnessy  and 
another.  There  was  a  judgment  for  plaintiff,  on  a  verdict  di- 
rected by  the  court,  for  the  full  amount  of  the  note  and  interest, 
and  defendants  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BAR- 
RETT, JJ. 

Christopher  Fine,  for  appellauta. 

Peckham  &  Tyler,  (C.  A.  B.  Pratt,  Jr.,  of  counsel,)  for  respondent. 

TAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  upon 
a  promissory  note  made  by  the  defendant  Shaughnessy  to  the  de- 
fendant Moore,  and  which  note  was  indorsed  by  the  defendant 
Moore  to  the  firm  of  Donnell,  Lawson  &  Simpson,  for  value,  and 
before  maturity,  and  was  subsequently  assigned  and  delivered  by 
Donnell,  Lawson  &  Simpson  to  the  plaintiff. 

The  answer  of  the  defendant  and  appellant  Shaughnessy  ad- 
mitted the  making  of  the  note,  denied  that  it  was  delivered  for  a 
valuable  consideration,  denied  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  the  defendant  Moore  delivered 
the  note  to  the  firm  of  Donnell,  Lawson  &  Simpson,  and,  upon  a 
similar  averment,  denied  that  the  note  was  duly  assigned  and  de- 
livered by  Donnell,  Lawson  &  Simpson  to  the  plaintiff.  The  an- 
swer further  alleged  that  the  note  was  made  and  delivered  without 
any  consideration  whatever,  and  solely  for  the  accommodation  of 
the  defendant  Moore,  and  that  the  plaintiff  had  knowledge  of  that 
fact  at  the  time  mentioned  in  his  complaint  Then  follows  an 
allegation  that  the  plaintiff  is  not  the  real  party  in  interest  in  said 
action. 

Upon  the  trial  it  was  Ediown  that  the  firm  of  Donnell,  Lawson  & 
Simpson  received  the  note  in  question  from  Moore  before  maturity, 
and  at  the  time  surrendered  to  him  an  old  note  of  Moore  for  $3,000^ 
and  interest,  and  paid  to  him  the  balance  in  cash,  and  that  sub- 
sequently, and  after  maturity,  they  transferred  lie  note  to  the 
plaintiff.    Some  evidence  was  introduced,   tending  to  show   that 
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the  defendant  had  given  the  note  to  Moore,  to  be  used  by  hun 
in  releasing  a  mortgage  on  his  home,  in  Orange,  K  J., — ^he  having 
stated  that  he  wanted  it  for  that  purpose, — ^and  that  the  defend- 
ant had  received  nothing  from  Moore  at  the  time  of  the  giving  of 
the  note.  Upon  the  close  of  the  evidence  the  defendant  moved  for 
the  direction  of  a  verdict  upon  the  ground  that  the  evidence  showed 
that  the  plaintiff  had  parted  wi&  no  value.  The  court  having 
announced  its  determination  to  direct  a  verdict  for  plaintiff,  the 
counsel  for  the  defendant  asked  to  go  to  the  jury  upon  the  ques- 
tion whether  the  plaintiff  parted  with  any  value  at  all  for  this 
note,  and  whether  Donnell,  Lawson  &  Simpson  were  not,  in  law 
and  in  fact,  the  real  owners  of  the  note.  This  motion  was  de- 
nied, and  the  defendant  excepted,  and  the  court  directed  a  v^dict 
in  favor  of  the  plaintiff,  to  which  an  exception  was  taken. 

It  is  claimed  upon  the  part  of  tiie  appellant  that  the  court 
erred  iijl  directing  a  verdict  for  the  plaintiff,  because  he  was  not  a 
bona  fide  holder,  he  having  received  the  note  after  it  had  matured, 
and  not  having  parted  with  any  valuable  consideration,  and  that, 
in  any  event,  he  should  not  have  recovered  more  than  the  amount 
of  cash  paid  by  Donnell,  Lawson  &  Simpson  at  the  time  they  took 
the  note,  they  having  taken  it  in  part  payment  of  an  old  debt; 
and  that  the  question  as  to  whether  Donnell,  Lawson  &  Simpson 
were  bona  fide  holders,  by  the  surrender  of  the  precedent  note  to 
Moore,  should  have  been  left  to  the  jury,  for  their  determination; 
and,  furthermore,  that  the  note  was  diverted,  and,  although  the 
answer  did  not  claim  any  diversion,  there  was  evidence  to  that 
effect,  and  the  court  should,  upon  appeal,  make  the  answer  con- 
form to  the  proof. 

It  seems  to  us  that  in  all  these  objections  the  defendant  has 
lost  sight  of  the  proposition  that  it  is  entirely  immaterial  what 
the  plaintiff  paid  for  the  note  in  question.  Donnell,  Lawson  ft 
Simpson  might  have  given  it  to  him,  and  he  would  have  a  right 
to  recover,  if  they  had  a  right  to  recover.  And  the  evidence  is 
uncontradicted  that,  upon  the  receipt  of  the  note  in  suit,  Donnell, 
Lawson  &  Simpson  paid  f  1,900  in  cash,  and  gave  up  to  Moore  his 
note,  which  constituted  them  bona  fide  holders. 

The  allegation  in  the  answer  is  that  the  note  was  given  for 
the  accommodation  of  Moore.  If  he  could  not  use  it,  and  confer 
a  good  title  upon  the  persons  to  whom  he  transferred  it,  the  mak- 
ing of  the  note  was  no  accommodation  whatever.  It  has  been 
endeavored  to  twist  this  defense  into  an  allegation  of  diversion; 
but,  although  pleadings  are  sometimes  made  to  conform  to  the 
proof  in  order  to  support  a  judgment,  we  have  not  yet  heard  of 
a  case  where  such  a  practice  was  resorted  to  for  the  purpose  of 
reversing  a  judgment.  The  court  was  right  in  holding  that,  if 
Donnell,  Lawson  &  Simpson  could  recover,  the  plaintiff  could  re- 
cover, no  matter  whether  he  was  a  holder  for  value  after  maturity 
or  not.  There  are  no  other  exceptions  to  which  it  is  necessary  to 
call  attention. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 
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(70  Hob,  164.) 
Id  re  WYATT  et  aL 

In  re  RYAN. 
(Supreme  Court,  General  Term,  First  Department   Jnne  80,  1803i) 

1.  PaBTMSEBHIFS— LlABIUTT  OF  SUCCEBDINCI  FiBM. 

Wlitirc  a  firm  hypothecates  and  converts  goods  consigned  to  It,  and 
uses  the  proceeds  thereof,  a  new  firm,  formed  to  succeed  it,  which  never 
receives  any  of  the  goods  or  the  money  obtained  tlierefor,  and  never  agrees 
to  assume  the  liabilities  of  the  old  firm,  or  to  guaranty  the  payment  of  its 
debts,  is  not  liable  for  such  goods. 
tL  Samb— Unauthorized  Act  of  Pabtkbe. 

The  fact  that  after  the  formation  of  the  new  firm,  a  special  partnership, 
the  general  partner,  the  member  who  had  been  in  the  old  firm,  rendered 
a  stock  account  to  the  consignors  of  the  old  firm  falsely  indicating  the 
possession  by  the  new  firm  of  the  goods  which  had  previously  been  hypoth- 
ecated, would  not  bind  the  firm,  or  estop  it  from  showing  the  real  facts. 

1.  Baue. 

A  person  contemplating  entering  a  firm  as  a  special  partner  cannot  bind 
the  prospective  firm  to  the  payment  of  debts  of  the  old  firm. 
4,  Same— Pathbnts. 

Where  acceptances  given  by  the  old  firm,  and  which  came  due  after  the 
formation  of  the  new  firm,  were  paid  by  the  latter,  it  was  not  entitled  te 
credit  therefor  on  account  of  its  own  obligations. 

Appeal  from  special  term,  New  York  county. 

Application  of  Thomas  F.  Ryan,  as  receiver  of  C.  A  Wyatt  & 
Co.,  for  reference  of  disputed  ciaims.  From  an  order  of  the  spe- 
cial term  confirming  the  report  of  the  referee  disallowing  the  claim 
of  Bawitzer  &  Bros.,  said  claimants  appeal.     Modified. 

The  following  opinion  was  rendered  by  the  referee,  William  K 
Armstrong,  Esq.: 

For  some  time  previous  to  November  1,  1888,  O.  A.  Wyatt  did  business  as  a 
commission  merchant  under  the  name  of  0.  A.  Wyatt  &  Ck>.  He  had,  how- 
ever, no  partner.  Kawitzer  Bros,  had  from  time  to  time  consigned  goods  to 
blm,  the  value  of  which,  about  November  1,  1888,  was  over  |40,000.  The 
agreement  between  the  consignor  and  consignee  was  that  the  latter  should 
sell  the  goods  and  return  the  proceeds  to  the  consignor,  deducting  from  the 
sales  the  amount  of  his  commissions.  He  had  no  power  to  make  any  other 
disposition  of  them  than  to  sell  and  return  the  proceeds.  It  appears,  how- 
ever, that,  instead  of  selling  aU  of  the  goods  so  consigned,  he  hypotliecated 
ibem  with  the  firm  of  Llnde  ft  Co.,  received  advances  upon  them,  and  made 
no  mention  of  this  fact  to  the  consignors.  The  sums  obtained  by  hypothecation 
he  used  for  his  own  purposes,  and  did  not  remit  them  to  the  consignors.  This 
disposition  of  the  goods  was  an  act  of  conversion.  An  agent  intrusted  with 
property  to  seU  is  liable  for  convcndon  if  he  sells  and  viohites  the  orders 
of  his  prlncipaL  Comley  v.  Dazian,  114  N.  Y.  161,  21  N.  B.  Rep.  135,  citing 
Syeds  v.  Hay,  4  Term  R.  260,  where  it  is  said  that  '"it  is  conversion  for  one 
who  is  intrusted  with  the  goods  of  another  to  put  them  into  the  hands  of  a 
tlilrd  person,  contrary  to  orders."  Also,  Laverty  v.  Snethen,  68  N.  Y.  522. 
Rawltzer  Bros,  neither  authorized  this  dlsi)osltion  of  the  goods  nor  confirmed 
Ills  acts  when  they  were  informed  of  them.  On  November  1,  1888.  Wyatt 
formed  a  partnership  with  Newhall,  the  latter  becoming  under  ilie  statute  a 
special  partner  with  $50,000  capital,  and  the  firm  name  was  O.  A.  Wyatt  & 
Co.  It  continued  the  business  of  commission  merchants  as  carried  on  by  C. 
A.  Wyntt,  until  February,  1S89,  when  It  failed,  and  Wyatt  disappeared.  Ra- 
witzer  Broa  continued  to  consign  goods  to  the  new  firm  in  the  same  manner 
as  they  had  consigned  to  Wyntt  before  November  1,  1888,  when  Wyatt  did 
lyosiness  under  the  name  of  G.  A.  Wyatt  &  Co.    A  receiver  having  been  ap- 
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pointed  of  the  assets  of  G.  A.  Wyatt  &  O).,  Rawitzer  Bros,  present  a  daim 
of  $tr2,000  against  tlie  firm,  which  is  disputed  both  by  the  receiver  on  behalf 
of  the  other  creditors  and  by  the  special  partner,  Newhall,  on  the  ground  that 
the  chiim  of  Hawitzer  Bros,  is  only  valid  to  a  large  extent  against  C.  A. 
Wyatt  individually,  and  that  the  firm  of  G.  A.  Wyatt  &  Go.  cannot  be  held 
responsible  for  it  It  is  claimed  by  Rawitzer  Bros,  that  the  new  firm  of  C. 
A.  Wyatt  &  Go.  assumed  to  pay  the  obligations  of  Wyatt  contracted  by  hlni 
before  November  1st.  The  receiver,  on  the  other  hand,  claims  that  no  such 
assmnption  was  ever  made,  either  in  fact  or  in  law. 

In  the  month  of  September  previous  to  the  formation  of  the  new  firm,  Mr. 
Louis  Hawitzer  testifies  that  he  saw  Mr.  Newhall,  and  in  several  conversations 
the  latter  Informed  him  that  he  was  about  to  join  the  firm  of  G.  A.  Wyatt 
&  Go.  with  $50,000  capital,  and  tliat  he,  in  reply  to  a  statement  of  Rawitzer 
that  his  firm  had  large  quantities  of  goods  in  Wyatt's  hands,  replied  that  all 
would  be  quite  safe;  that  all  was  straight;  they  should  go  right  along,  and 
not  lose  anything;  that  there  was  a  great  deal  of  money  back  of  the  concern; 
that  the  new  concern  would  take  the  old  firm's  business,  in  the  same  way 
in  which  the  old  firm  had  been  doing  the  business,— take  the  accounts,  the 
merchandise,  and  everything;  that  upon  the  further  statement  of  Mr.  Rawitzer 
that  his  firm  had  consigned  goods  to  Wyatt  amounting  in  value  to  $40,000 
or  $50,000,  Newhall  replied  that  this  would  be  taken  care  of.  In  addition  to 
this  evidence,  it  appears  that  Wyatt  &  Go.,  the  new  firm,  rendered  an  account 
to  liawitzer  Bros,  on  December  31,  1888,  in  which  the  goods  consigned  to 
Wyatt  previous  to  November  1st  appeared  as  goods  then  on  hand.  Neither 
Rav^tzer  Bros.,  nor,  so  far  as  the  testimony  shows,  Newhall,  knew  at  the 
time  of  this  conversation  in  September  that  Wyatt  had  converted  the  goods 
consigned  to  him;  nor  would  this  conversation  have  taken  place  if  either  of 
them  had  been  aware  of  Wyatt's  acts.  The  conversation  assumed  that  the 
goods  consigned  by  Rawitzer  were  properly  taken  care  of  by  Wyatt,  and  it 
refen-ed  generally  to  what  the  course  of  business  would  be  under  the  new 
firm.  At  that  time  the  new  firm  had  not  been  formed.  Newhall  could  not 
bind  it  in  any  way  as  a  firm.  If  the  firm  had  then  been  formed,  Newhall, 
as  a  special  partner,  could  not  transact  any  business  on  account  of  the  firm, 
or  be  employed  to  transact  business  as  an  agent,  attorney,  or  otherwise. 
Section  17,  c.  414,  Laws  1857.  The  promise  which  the  consignors  now  claim 
is  binding  on  the  new  firm  was  a  promise  by  a  person  proposing  to  become 
thereafter  a  special  partner  in  a  firm  that  the  firm  would,  when  organized, 
assume  the  debts  and  obligations  of  a  person  who  proposed  to  become  the 
general  partner  of  the  firm.  Such  a  promise  would  not  bind  the  firm,  as 
there  was  no  authority  to  make  it;  and  none  could  be  given,  because  the  firm 
did  not  exist  It  it  was  a  valid  obligation,  it  was  in  the  nature  of  a  guai«nty 
by  Newhall  that  the  new  firm  would  assume  the  obligations  of  Wyatt,  and 
such  a  promise  is  required  to  be  in  writing,  and  no  writing  to  that  effect 
exists.  As  Wyatt  had  already  converted  Rawitzer's  goods,  the  promise,  if 
made,  was  in  legal  effect  an  agreement  that  the  new  firm  would  pay  to 
Rawitzers  the  value  of  the  goods  converted  by  Wyatt  It  the  firm  had  been 
in  existence,  such  a  promise,  made  by  a  general  partner,  would  not  be  bind- 
ing on  the  firm,  as  it  would  not  be  within  the  scope  of  the  partnership  busi- 
ness, unless  a  sufficient  consideration  appeared.  It  is  not  necessary  to  con- 
sider the  exact  nature  of  the  agreement  between  Rawitzer  and  Newhall  in 
Seiitember,  because,  if  one  was  made,  as  claimed  by  Rawitzer,  It  was  void 
for  want  of  an  instrument  in  writing.  Both  parties  were  in  ignorance  of  the 
facts  as  they  existed  at  the  time  of  the  conversations,  and  both  parties  evi- 
dently assumed  a  condition  of  things  which  did  not  exist. 

It  is  also  claimed  by  Rawitzer  Bros,  that  the  rendering  of  an  account  to 
tliem  by  the  new  firm  in  December,  1888,  in  which  the  goods  consigned  t<» 
Wyatt,  and  converted  by  him  before  the  new  firm  existed,  were  declared  to 
be  ou  hand,  was  in  fact  an  agreement  by  the  new  firm  to  assume  the  payment 
of  Wyatt's  obligations.  This  account  (Exhibit  No.  1)  does  not,  in  wo^s,  state 
that  the  firm  agreed  to  pay  these  obligations.  It  is  a  statement  that  Wyatt 
&  Go.  are  in  the  possession  of  the  goods,  and  hold  them  for  the  account  of  tin* 
consignors.  As  Wyatt  was  the  only  general  partner,  it  is  to  be  presmnoil 
that  he  directed  it  to  be  made  out  and  sent.    It  did  not  state  the  truth,  be- 
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cause  not  only  the  goods  consigned  to  him  individually  had  been  hypothe- 
cated,  but  those  consigned  to  the  new  firm  had  been  disiKMed  of  In  the  same 
way.  He  certainly  could  not  bind  the  firm  to  assume  the  payment  of  the 
▼alue  of  goods  which  he  had  indiyidually  conrerted.  It  was  not  within  the 
scope  of  the  partnership  business.  There  is  no  proof,  or  offer  of  proof,  that 
Newhall,  as  special  partner,  knew  of  the  rendering  of  this  account  K  he  had 
been  a  general  partner,  some  presumption  might  possibly  arise  that  he  had 
knowledge  of  the  act  But  no  such  presumption  would  arise  in  the  case  of 
a  special  partner,  who  was  excluded  by  law  from  any  active  interest  in  the 
business.  Nor  can  the  account  so  rendered  by  the  firm  be  construed  into  a 
guaranty  of  Wyatt's  individual  obligations.  I  am  therefore  of  the  opinion 
that  the  claim  of  Rawitzer  Bros,  should  be  disallowed,  so  far  as  it  included 
the  value  of  the  goods  consigned  to  Wyatt  before  November  1,  1888.  The 
goods  consigned  to  the  new  firm  were  converted  by  them  to  their  own  use. 
These  were  sent  for  sale,  and  the  proceeds  were  to  be  remitted,  less  com- 
missions and  other  expenses.  They  have  not  been  accounted  for.  The  firm 
failed  to  keep  its  contract  with  the  consignor.  A  payment  of  $12,500  was 
made  by  them,  but  it  does  not  appear  whether  it  was  in  payment  of  con- 
signed goods  or  in  payment  of  the  overcoatings.  There  is  no  presumption  that 
it  was  made  for  the  consigned  goods.  If  it  appeared  that  it  was,  the  firm 
would  then  be  entitled  to  commissions  on  the  sales.  As  It  does  not  so  appear, 
and  it  does  appear  that  the  goods  were  illegally  hypothecated,  and  the  firm 
has  failed  to  keep  its  agreement  to  sell  and  remit  for  the  goods  when  sold, 
it  cannot  be  entiUed  to  any  deduction  for  commissions.  Gregory  v.  Mack,  «S 
Hill,  380.  There  is  no  evidence  which  shows  from  what  source  the  $12,500 
paid  to  Rawitzer  Bros,  was  derived.  If  it  was  received  in  any  way  from  the 
goods  consigned  to  Wyatt  individually  before  November  1,  1888,  a  trust  mi^ht 
arise  which  would  bring  the  new  firm  to  account  for  it  as  property  or  assets 
of  Wyatt  individuaUy;  but,  as  this  does  not  appear,  it  is  presumed  that  the 
money  so  paid  was  a  part  of  the  assets  of  the  firm  of  Wyatt  &  Go, 

Counsel  for  the  receiver  claim  that  the  value  of  the  goods  which  are  charged 
to  him  by  Rawitzer  Bros,  is  to  be  fixed  by  the  prices  which  they  brought  at 
auction  when  sold  under  pledge.  This  is  not  the  rule  in  fixing  damages. 
Moreover,  Wyatt  &  Co.  violated  their  contract  in  disposing  of  the  goods,  so 
that  they  were  sold  at  auction.  They  were  consigned  with  limitation  as  to 
price.  It  Wyatt  &  Co.  believed  that  the  prices  were  excessive,  they  should 
have  notified  their  consignors.  Neither  they  nor  their  logal  representative, 
the  receiver,  can  now  claim  that  the  consignors  are  entitled  to  a  less  sum 
than  the  prices  fixed  because  their  consignors  violated  their  contract 

Argued  before  VAN  BBXJNT,  P.  J.,  and  POLLETT  and  BAR- 
RETT,  JJ. 

Hcrwitz  &  Hershfield,  (Otto  Horwitz,  of  counsel,)  for  appellants. 
Bumin  &  Hendricks,  for  respondent  Rvan. 
Kellogg,  Rose  &  Smith,  for  respondent  Newhall. 

BARRETT,  J.  But  little  need  be  added  to  the  opinion  of  the 
learned  referee  in  this  matter.  Upon  the  main  question  his  find- 
ings of  fact  are  justified  by  the  evidence,  and  his  conclusions  of 
law  are  proiperlj  dedueible  from  the  facts  so  found.  We  think  it 
clear  that  the  daim  made  by  Rawitzer  &  Bros,  against  the  special 
partnership  is  not  sustained.  A  discussion  of  the  abstract  ques- 
tion when,  and  under  what  circumstances,  a  new  firm  organized  as 
the  successor  of  an  existing  firm  will  be  held  liable  for  the  debts 
of  its  predecessor  would  be  quite  unprofitable;  for  upon  the  facts 
there  is  no  basis  for  the  application  of  any  known  rule  of  law  under 
which  the  present  claifh  could  possibly  be  sustained.  The  referee 
has  found  tiiat  neither  the  new  firm  nor  the  new  partner  ever  agreed 
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to  assume  the  liabilities  of  the  old,  or  to  gnarantj  the  payment  of 
its  debts;  that  the  goods  which  the  claimants  had  consigned  to 
the  old  firm  never  came  into  the  possession  of  the  new;  that  such 
goods  were  hypothecated  by  the  old  firm,  and  thus  converted;  and 
that  none  of  the  moneys  which  were  received  by  the  old  firm  npo& 
such  hypothecation  ever  came  into  the  ipossession  of  the  new. 
These  facts  are  conclusive  against  the  present  claim,  in  any  view 
of  the  law.  The  claimants  rely  mdinly  upon  the  fact  that,  after 
the  formation  of  the  new  firm,  a  stock  account  was  rendered  to 
them,  indicating  the  possession  by  the  new  firm  of  the  very  goods 
which  had  been  previously  hypothecated.  This,  however,  was 
nothing  more  than  a  false  and  unauthorized  statement  made  by  the 
general  partner  without  the  knowledge  of  the  special  partner.  The 
firm  was  certainly  net  bound  thereby.  Nor  was  it  estopped  from 
showing  the  real  fact,  which  was  that  the  goods  were  not  in  its 
possession,  and  never  had  been.  Some  loose  declarations  of  the 
special  partner,  Mr.  Newhall,  made  prior  to  the  formation  ci  the 
new  firm,  were  also  given  in  evidence,  but  they  were  far  from  con- 
stituting a  contract  or  agreement,  even  individually,  to  guaranty 
or  become  responsible  for  the  debts  of  the  old  finn.  They  could 
have  no  binding  effect  upon  the  new  firm,  which  was  then  only 
in  contemplation.  Mr.  Newhall  could  not  then  contract  on  its  be- 
half, and  he  did  not  profess  to  do  so.  ITx)on  the  main  question  the 
order  is  clearly  right,  and  should  be  affirmed. 

We  think,  however,  that  the  learned  referee  erred  in  deciding 
that  the  new  firm  paid  to  the  claimants  the  sum  of  f  12,600,  for 
which  it  should  have  credit  Without  going  over  the  figures  and 
testimony  in  extenso,  we  think  it  apparent  that  the  learned  referee 
was  misled  by  the  fact  that  five  acceptances  which  were  given  by 
the  old  firm,  but  which  fell  due  after  the  formation  of  the  new, 
were  paid  by  the  new.  These  acceptances  were  the  obligations  of 
the  old  firm,  and  not  of  the  new.  Their  payment,  therefore,  was 
a  payment  pro  tanto  of  the  debt  of  the  old  firm,  and  was  not  a 
i^ayment  made  by  the  new  on  account  of  its  own  obligations  and 
conceded  indebtedness.  We  think  Mr.  Horwitz  has  clearly  and 
ably  demonstrated  this  in  his  fourth  point  But  we  do  not  agree 
with  Mr.  Horwitz's  analysis  of  the  referee's  twenty-fifth  finding, 
and  we  find  nothing  in  the  evidence  nor  in  the  finding  itself  to 
justify  his  criticism  thereupon.  The  report  should  be  modified 
by  finding  that  Kawitzer  &  Bros,  have  proved  their  claim  against 
the  assets  in  the  hands  of  the  receiver  to  the  amount  of  |28,229.41« 
and,  as  so  modified,  it  should  be  affirmed,  without  costs.  All  con- 
cur. 
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(70  Hun,  14&) 
In  re  WYATT  et  al 

In  re  RYAN. 

(Supreme  Court,  General  Term,  First  Department   Jvaam  80.  1893.) 

Rktsrencb— New  TRiAii— Conditions. 

Where,  on  petition  of  a  receiver  of  a  firm,  disputed  claims  are  referred, 
and  are  disallowed  bj  Uie  referee  after  a  regular  trial,  and  bis  report  in 
confirmed,  it  is  a  proper  condition  to  tlie  granting  of  a  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence,  made  pending  an  appeal 
from  the  order  of  confirmation,  that  the  receiver  be  reimbursed  for  the 
amount  he  paid  the  referee  for  fees,  and  that  the  partner,  who  was  in 
no  way  liable  for  the  datms,  be  allowed  costs  and  attorneys'  fees. 

Appeal  from  special  term,  New  York  county. 

Application  of  Thomas  F.  Byan,  as  receiver  of  &  A  Wyatt  & 
Co.,  for  reference  of  disputed  claims.  Bawitzer  &  Bro.,  whose 
claims  were  disallowed,  moved  for  a  new  trial.  From  the  pro- 
vision of  an  order  imposing  terms  on  the  granting  of  the  motion 
thev  dDDeal.      Aflflt*rn#Hl 

Argued  before  VAn"  BBUNT,  P.  J.,  and  FOLLETT  and  BAR- 
RETT, J  J. 

Horwitx  &  Hershfleld,  for  appellants. 

Ehimin  &  Hendricks,  for  respondent  Byan.  * 

Kellogg,  Bose  &  Smith,  for  respondent  NewhalL 

BABRETT,  J.  The  motion  for  a  new  trial  was  upon  the  ground 
of  newly-discovered  evidence.  One  would  suppose  from  the  elab- 
orate discussion  in  the  briefs  of  counsel  as  to  the  effect  of  the 
newly-discovered  evidence  that  the  learned  judge  at  special  term 
had  denied  the  motion.  We  find,  however,  that  the  motion  was 
granted,  and  that  the  appellants'  present  complaint  relates  solely 
to  the  terms  imposed  upon  them.  The  appellants  seem  to  think 
that  their  motion  should  have  been  granted  unconditionally.  The 
propriety  of  the  terms  in  detail  is  not  discussed,  and  their  last  i)oint 
is  that  the  order  should  simply  be  modified  so  as  to  relieve  them 
from  those  terms.  We  think  the  terms  imposed  were  just  and 
reasonable.  This  proceeding  had  all  the  attributes  of  an  equitable 
action.  There  was  a  regular  trial  before  a  referee,  to  whom  the 
matter  was  sent  to  hear  and  determine.  After  such  fuD  trial 
the  referee's  report  was  against  the  claimants,  and  that  report  was 
confirmed.  The  claimants  then  appealed  from  the  order  of  con- 
firmation, and  while  that  appeal  was  pending  and  undetermimMi 
they  made  this  motion.  It  is  obvious  that  a  new  trial  should  not 
be  granted  under  such  circumstance;^,  except  upon  reasonable 
indemnity  to  the  party  who,  without  fault,  is  deprived  of  the  fruits 
of  success.  Even  in  cases  where  a  new  trial  is  granted  because 
the  decision  or  verdict  is  against  the  weight  of  evidence,  it  is 
usually  upon  payment  of  the  costs  of  the  former  trial.  Benedict 
V.  Johnson,  2  Lans.  97;  Kennedy  v.  Railroad  Co.,  3  Duer,  669;  Over- 
ing  V.  Russell,  28  How.  151.     Here  there  were  two  parties  who 
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were  before  the  court  Bubstantially  as  defendants.  One  was  the 
special  partner,  Newhall,  and  the  other  was  the  receiver,  Byan. 
They  were  both  entitled  to  costs,  but  the  court  awarded  no  costs 
to  the  recover.  He  was  simply  reimbursed  for  a  single  item  of 
outlay,  namely,  the  referee's  fees  upon  the  former  trial.  That  this 
item  was  somewhat  large  resulted  from  the  appellants'  vigorous  but 
unsuccessful  efforts  to  sustain  their  claim  against  the  estate  in  the 
receiver's  hands.  The  respondents  are  surely  not  responsible  for 
the  amount  of  this  disbursement,  and  it  would  have  been  an  extra- 
ordinary exercise  of  discretion  to  set  aside  what  was  in  effect  a 
judgment,  and  thus  favor  the  claimants  with  a  new  trial,  without 
reimbursing  the  estate  even  for  the  disbursements  of  its  successful 
defense.  The  court  allowed  the  other  party,  Newhall,  costs  of  the 
motion  and  a  counsel  fee  of  |250.  The  sum  thus  awarded  was 
entirely  reasonable.  In  fact,  it  was  plainly  but  a  partial  indem- 
nity for  the  expense  to  which  Mr.  Newhall  had  been  put  by  the 
previous  proceedings.  No  costs  were  awarded  in  terms,  except  the 
costs  of  the  motion,  nor  were  the  other  disbursements  of  the  pro- 
ceedings, such  as  stenographers'  fees,  allowed  to  either  party.  It 
comes  to  this:  that  one  party,  entitled  to  indemnity,  was  allowed 
the  moderate  sum  of  |260,  and  the  other  party,  equally  entitled 
to  indemnity,  was  allowed  but  a  single  disbursement.  There  was 
In  this  no  abuse  of  discretion,  but  a  reasonable  exercise  thereof. 
The  learned  judge  treated  the  proceedings  as  analogous  to  an 
action  in  equity,  and  doubtless  intended  to  allow  Mr.  Newhall  a 
sum  which  would  in  some  measure  represent  the  costs  of  the  trial 
of  such  an  action,  with  possibly  a  small  extra  allowance.  The 
order  should  be  affirmed,  with  ^10  costs  and  the  usual  disburse- 
ments.    All  concur. 


(70  Hun,  401.) 
THURFJELL  v.  WITHKRBBB  et  aL 

(Supreme  Court,  General  Term,  First  Department.    June  90,  1893.) 

Changs  of  Vbnue— Convenienob  of  Witnesses. 

An  affidavit  to  change  the  place  of  trial  for  convenience  of  witnesses 
is  not  sufficient  where  it  merely  states  that  affiant  expects  to  prove  certain 
facts  by  the  witnesses  named,  but  does  not  state  affirmatively  that  such 
witnesses  will  testify  to  the  facts,  or  that  they  had  stated  to  affiant  tliat 
they  would  so  testify,  or  ttiat  they  were  In  a  position  to  have  personal 
knowledge  of  such  facts. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  Thurfjell  against  Franlc  S.  Witherbee,  Walter 
C  Witherbee,  George  D.  Sherman,  and  George  R  Sherman.  From 
an  order  denying  defendants'  motion,  made  pursuant  to  Code  Civil 
l*roc.  §  269,  to  remove  the  action  from  the  court  of  common  pleas 
into  this  court,  and  change  the  place  of  trial  from  the  city  and 
county  of  New  York  to  the  county  of  Essex,  defendants  appeal. 
Modified. 

Arpued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BAR- 
RETT, JJ. 
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Butler,  Stillman  ft  Hubbard,  (Henry  H.  Whitman,  of  counsel,) 
for  appdlants. 

J.  Edward  Bwanstrom,  for  respondent 

PEB  OUBIAM.  This  motion  is  founded  and  resisted  on  great 
expectations.  Fifteen  persons  are  named  in  the  moving  papers  us 
necessary  and  material  witnesses  for  the  defendants  on  the  trial 
of  this  action.  Then  follow  statements  of  facts  which  defendants 
expect  to  prove  by  13  of  the  persons  named,  but  there  is  no  state- 
ment that  defendants  can  prove  any  of  the  facts  by  any  of  the 
persons  mentioned.  The  statement  in  respect  to  all  of  the  wit- 
nesses is: 

**That  your  petitioners  expect  to  prove  the  following  facts  by  said  witnesses, 
to  wit:  ♦  ♦  ♦  By  Gilbert  Barnaby  and  Peter  Carlson,  and  each  of  them, 
that  they  were  at  woric  in  said  mine  on  the  day  in  question,  and  saw  said 
accident,  and  how  the  same  occurred;  the  size  and  character  of  the  rock 
that  feU,  and  the  exact  place  in  the  roof  from  whi(di  it  came;  that,  at  the 
time  said  plaintiff  was  injured,  each  of  them  were  standing  within  a  few  feet 
of  ssiid  plaintiff." 

It  is  not  stated  that  these  witnesses  will  testify  to  those  facts, 
nor  IB  it  aflflrmatively  stated  that  they  were  at  woric  in  the  mine 
at  the  time  of  the  accident.  The  statement  is  that  the  defend- 
ants expect  to  prove  that  they  were.  Had  it  been  stated  that 
these  persons  were  at  work  in  the  mine,  and  saw  the  accident,  or 
that  they  were  in  a  situation  to  have  personal  knowledge  of  tho 
facts,  or  that  they  had  stated  to  the  affiant  that  they  would  testify 
to  such  facts,  a  better  ground  for  the  motion  would  have  been  did- 
rlosed.  The  same  criticism  is  applicable  to  the  statements  made, 
respectively,  as  to  the  necessity  of  calling  as  witnesses  the  orhor 
persons  named.  Affidavits  to  change  the  place  of  trial,  which  stat*^ 
that  the  moving  party  can  prove  material  facts  by  the  persons 
named,  are  held  to  be  sufficient;  but  affidavits  stating  that  tlie 
moving  party  expects  to  prove  such  facts  are  insufficient,  unless  the 
affidavits  disclose  grounds  showing  that  the  facts  can  probably  be 
established  by  the  persons  designated.  This  maybe  done  by  positive 
averments  made  by  the  party,  or  by  affidavits  of  the  prropostitl 
witnesses.  The  plaintiff's  opposing  affidavits  are  subject  to  ihe 
same  criticism.  He  expects  to  prove  divers  relevant  facts  by  20 
persons  who  are  named,  but  fails  to  state  that  he  can  prove  such 
facts  by  any  one  of  them.  It  would  be  almost  impossible  to  con- 
vict an  affiant  of  perjury  upon  such  an  affidavit,  though  false.  It 
is  important  for  the  litigants  and  the  witnesses  that  this  action 
should  be  tried  in  the  proper  county,  which,  presumptively,  is  the 
county  in  which  the  cause  of  action  arose.  The  statement  that, 
within  a  year  from  the  time  of  the  accident,  20  persons,  who  are 
material  witnesses,  are  residents  of  a  county  300  miles  from  the 
scene  of  the  accident,  without  an  explanation  as  to  how  it  happened, 
taxes  the  credulity  of  the  court.  The  order  should  be  modified  by 
granting  the  defendants  leave  to  make  a  new  motion,  on  fresh 
papers,  on  the  payment  of  |10  costs  of  the  motion,  and  f  10  costs 
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and  printing  disbursements  on  this  appeal  The  costs  to  be  paid, 
and  the  motion  made,  within  30  days  after  the  entry  and  service 
of  the  order  on  this  decision. 


(70  Hun,  668.) 
FULLIOTTON  et  al.  ▼.  McLAUGHLIN. 

(Supreme  Court,  General  Term,  Third  Deportment   Jnlj  9i,  180&) 

L  Authority  of  AosMT^ExTvifT. 

The  fact  that  one  is  agent  for  the  owner  of  lots,  to  make  oontznets 
to  seU  them»  and  has  authority  to  insert  the  description  in  a  blank  left 
In  a  contract,  does  not  give  him  any  authority  to  cancel,  extend,  or  modiJCr 
the  contract. 

&  SaHB— EviDBNClfr^ADKIBSIOMS  OF  PrtHCIPAL. 

Admissions  by  th&  owner  of  lots,  during  negotiations  fw  tbelr  sale, 
that  a  certain  person  does  aU  Ills  business  for  him»  apply  only  to  the  busi- 
ness of  seUing  lots,  and  are  not  admissions  that  tfaye  a^ent  has  authority 
to  change  or  extend  a  contract 

5.  Samb— TBRMiHATioir  OF  Authority. 

The  authority  of  an  agent  to  make  contracts  for  the  sole  of  lots  pre- 
•    sumptlvely  terminates  wlien  contracts  are  made,  and  the  burden  is  on 
one  asserting  it  to  show  a  continuance  of  authority, 
i.  Samb^Evidbkcb-^Dbclabationa  ov  Agent. 

One*s  authority  as  agent  cannot  be  shown  by  bis  own  declazations. 

6.  Salb  of  Land— Time  op  Essbnce. 

Time  is  of  tlie  essence  of  a  contract  fbr  the  sale  of  land,  which  proTidei 
that  the  purchaser  shaU  pay  the  balance  of  the  purchase  money  one  year 
from  date»  and  that  if  the  some  is  not  paid  the  contract  dhaU  be  void. 

Appeal  from  circuit  court,  Franklin  county. 

Action  by  William  A.  Pnllerton  and  another  against  William 
McLaughlin  for  specific  performance  of  a  contract  to  sell  land. 
There  was  a  judgment  for  defendant,  dismissing  the  complaint 
and  plaintiffs  appeal.    Affirmed. 

The  opinion  of  PUTNAM,  J.,  at  circuit,  was  as  follows: 

I  think  that  all  the  evidence  in,  and  facts  of,  the  case,  indicate  that  La 
Fountahi  was,  to  a  certain  extent,  the  agent  of  the  defendant  The  contract 
was  drawn  with  a  blank  space  left,  to  be  filled  in  with  a  proper  description 
of  the  lots  agreed  to  be  conveyed;  and  1  infer  from  the  evidence  tliat  La 
Fountain,  as  defendant's  agent,  was  authorized  to  write  in  the  contract  the 
proper  description  of  the  lots,  and  hence  that  the  contract,  as  read  in  evidence, 
was  a  valid  and  autliorizod  contract.  But  although  La  Fountain  was  an 
agent  of  defendant,  to  make  the  contract,  that  fact  did  not  give  him,  either 
actually  or  presumptively,  any  authority  to  cancel,  extend,  or  modii^  it 
The  admission  of  defendant,  proved  by  several  witnesses,  that  "Mr.  La 
Fountain  did  aU  his  business  for  him,''  should  be  deemed  to  apply  to  the  busi- 
ness then  being  discussed  and  transacted,— the  making  of  contracts  for  the 
sale  of  lota  The  contract  being  made,  and  the  right  of  the  parties  fixed  and 
determined  by  the  writing,  the  admission  of  defendant  should  not  be  con- 
strued to  mean  that  La  Fountain  had  authority  to  modify  or  extend  or  change 
the  contract  When  this  written  contract  was  made,  the  agency  must  be 
deemed  to  have  ceased,  in  the  absence  of  competent  evidence  of  its  continu- 
ance. It  was  for  the  plaintiffs  to  show  such  continuance.  Under  weU-settied 
principles,  they  could  not  show  such  c<mtinuance  by  the  agent's  declarations 
But  they  show  it  in  no  other  manner.  The  plaintiff  Mould  testified  that  the 
first  time  he  saw  defendant,  after  the  making  of  the  contract,  the  latter  said 
that  La  Fountain  was  not  authorized  to  extend  the  contract,  or  to  act  as 
his  agent    I  conclude,  therefore,  that  plaintiffs  tail  to  show  a  valid  extension 
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otfrtbe  time  to  perfbrnx  the  contract.  They  diow  the  agency  of  La  Foustalii 
to  the  making  of  the  contract.  But  such  agency  does  not  give  him  power  to 
modify,  change,  or  extend  it.  See  Breivster  v.  Cames,  103  N.  Y.  556,  9  N.  B. 
Rep.  323;  Hitch  v.  Smith,  82  N.  Y.  027;  Bickford  v.  Menler.  107  N.  Y.  490, 
14  N.  B.  Hep.  488;  Edwards  v.  Dodey.  120  N.  Y.  651.  24  N.  B.  Rep.  827; 
Smith  V.  Kidd,  C8  N.  Y.  130,  131. 

By  the  terms  of  the  contract,  plaintiffs  were  to  pay  the  balance,  of  the  pur- 
chase price  one  year  from  its  date,  and  if  said  money  was  not  then  paid 
the*  contract  fidionld  be  mill  and  void.  1  tliinlc,  therefore,  that  the  time  of  the 
pvymcnt  was  of  the  essence  of  the  contract.  Wells  v.  Smith,  2  Edw.  C3h.  78, 
7  Paige,  22.  Hence,  the  time  of  payment  behig,  by  the  terms  of  the  contract, 
material,  and  strict  fulfillment  of  the  terms  of  the  contract  not  having  been 
waived  or  extended  by  defendant,  I  conclude  tbat  plaintiff^  are  not  entitled 
to  a  speciflo  performance.    The  complahit  should  be  dismissed,  wlti!i  costs. 

Argued  before  MAYHAM,  P.  J.,  and  HERRICK,  J. 

J.  W.  Webb  and  John  P.  Badp^er,  for  appellants^ 

Kella«:  &  MonsiU,  (John  P.  Kellas,  of  coimgel,)  for  respondent 

HERRICK,  J.  It  seems  to  me  that  this  case  should  be  affirmed, 
apoii  the  opinion  of  the  court  beloiv.  The  agency  proved,  it  seems 
to  me^  did  nst  grant  power  to  extend  or  modify  the  writtcu  cenrtract. . 


(70  Hnn,  281.) 
UIWSON  T,  TERMINAL  WAREHOUSE  00.  ct  tL 

(Stipreme  Court,  General  Term,  First  Department   June  3^,  1893.) 

lK!rEBPT.BADJUl--€k)NFr4lCTIRa  Ct^tics. 

In  an  action  to  recover  certain  bales  of  burlap  of  a  warehouse  company, 
ft  is  error  to  substitute  as  defendant  a  banlc  claiming  ttie  burlap  iUToiced, 
wbere  the  bank  alleged  that  these  bales  were  a  part  of  a  large  number 
in  dispute  between  the  bank  and  various  persons;  that  if  H  was  not  en- 
titled to  the  burlap  the  warehouse  company  was  liable  to  the  bank 
therefor.— and  denied  the  claim  for  storage  of  the  burlap,  set  tip  by  the 
warehouse  company. 

Appeal  from  special  term,  New  York  county. 

Action  by  Jacob  LawsoB  against  the  Terminal  Warehouse  Com* 
pomy  ta  recover  certain  bales  of  bagging;  On  motion  of  defendant, 
aik  order  of  interpleader  was  entered  Bubatituting  the  Central 
National  Bank  as  defendant     From  this  order  the  bank  api>eal8. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAJRKER, 
JJ. 

Martin  ft  Smith,  (A  P.  Whitehead  and  George  A  Strong,  of 
counsel,)  for  appellant. 

Piatt  &  Bowers,  (J.  M.  Bowers  and  Eobert  L.  Luce,  of  connsel,) 
for  respondent  Warehouse  Ck). 

Clarence  L.  Westcott,  for  plaintiflP,  Jacob  Lawson. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  posses- 
sion of  five  bales  or  packages  of  burlap,  which  the  defendant  the 
Terminal  Warehouse  Company  claimed  to  hold  as  a  bailee  in  its 
warehouse  in  the  city  of  New  York,  upon  the  ground  that  the  de- 
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fendant  wrongfally  withheld  ai^d  detained  said  burlap  from  the 
plaintiff.  The  defendant  thereupon  made  an  application  for  an 
order  of  interpleader,  alleging  that  the  same  property  was  claimed 
by  the  Central  National  Bwk,  and  that  the  same  was  received 
and  stored  from  the  firm  of  Lipman  &  Co.,  to  whom  the  defendant 
had  issued  its  warehouse  receipts,  and  that  said  receipts  were  now 
held  by  the  Central  National  Bank,  and  that  the  defendant  had 
no  interest  in  the  property,  except  that  of  a  bailee  and  warehouse- 
man, and  for  its  fees  for  storage  of  the  same,  and  that  it  could  not 
«afely  determine  to  which  of  said  claimants  the  property  should  be 
delivered,  and  was  ready  and  willing  to  deliver  the  same  as  the 
court  might  direct,  upon  payment  of  its  fees  for  storage,  and  upon 
being  discharged  frcm  further  liability;  that  the  storage  fees 
amounted  tx>  |33.50;  and  that  there  was  no  collusion  between  the 
defendant  and  the  plaintiff  or  the  Central  National  Bank.  The 
Central  National  Bank,  in  answer  to  this  application,  alleged  that 
it  held  a  warehouse  receipt  issued  by  the  above-named  defendant 
to  it,  which  specified,  among  many  others,  iLe  bales  of  burlap 
mentioned  in  the  complaint,  and  that  these  burlaps  v^ere  a  part 
of  a  large  number  which  were  in  dispute  between  the  bank  and  va- 
rious persons,  each  of  whom  claims  less  than  the  entire  number 
-claimed  by  the  bank.  The  affidavit  then  further  states  the  con- 
troversy which  had  arisen  in  regard  to  the  title  to  these  burlaps, 
and  asserts  a  claim  upon  the  part  of  the  bank  that,  if  the  course  of 
business  of  the  defendant  should  be  subject  to  the  criticism  made 
upon  it  by  the  plaintiff,  it  would  claim  a  liability  against  the  de- 
fendant the  Terminal  Warehouse  Company  to  make  good  any  loss 
which  might  be  suffered  by  the  bank.  It  also  alleges  a  claim 
for  the  conversion  of  these  bales  by  the  defendant,  and  a  forfeiture 
of  all  right  to  storage.  The  court  granted  the  motion  for  the 
interpleader,  and  from  the  order  thereupon  entered  this  appeal  is 
taken. 

We  do  not  see  how,  under  the  circumstances  disclosed  by  the 
papers  upon  which  this  order  was  granted,  the  defendant  had  a 
right  to  the  relief  which  it  obtained  upon  the  motion.  The  de- 
fendant does  not  propose  to  deliver  \he  entire  property  to  the  person 
directed  by  the  court  It  claims  its  lien  for  storage,  which  is  de- 
nied by  the  party  sought  to  be  made  defendant.  It  further  ap- 
pears that  the  defendant  does  not  stand  indifferent  between  the 
parties,  because  the  claims  of  the  various  parties  arise,  apparently, 
•out  of  the  manner  in  which  the  Terminal  Warehouse  Company  has 
dealt  with  the  property  in  question,  and  its  manner  of  issuing 
its  warehouse  receipts.  It  is  apparent,  for  these  reasons,  that  no 
substitution  could  be  made.  The  order  should  be  reversed,  with 
f  10  costs  and  disbursements,  and  the  order  for  interpleader  denied, 
ivith  JIO  costs.     All  concur. 
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(70  Hon,  465.) 
In  re  SHERMAN. 

In  re  CONDB. 

(Supreme  Court,  General  Term,  Third  Department.    July  8,  1893.) 

GoABDiAKSHTF—ApponiTMxnT— Appeal. 

Under  Code  Civil  Proc.  |  2822,  giying  the  sorrogate  of  the  county  In 
which  an  infant  resides  Jnrisdlction  to  appoint  a  guardian  for  the  ^fant, 
the  surrogate  having,  on  conflicting  evidence,  determined  the  residence 
of  the  infant  to  be  within  his  county,  his  decision  will  not  be  reviewed 
on  appeal. 

Appeal  from  surrogate's  court,  Saratoga  county. 

Application  by  Suaan  A.  Sherman  for  revocation  of  the  appoint- 
ment of  Jesse  O.  <3onde  aa  guardian  of  Benjamin  F.  Sherman. 
Application  denied.    Petitioner  appeals.    Affirmed. 

The  petitioner  aUeges  that  she  Is  the  maternal  grandmother  of  Benjamin  F. 
Sherman,  an  infant  of  the  age  of  about  10  years;  aUeges  the  death  of  the 
father  and  mother  of  the  infant;  the  appoiutment  of  Jesse  O.  Coade  as  his 
guardian;  charges  that  the  appointment  was  made  without  notice  to  other 
relatives  of  the  infant,  and  that  at  the  time  of  the  appointment  the  Infant 
and  his  guardian  were  not  residents  of  Saratoga  county,  but  residents  of 
the  city  of  Boston;  alleges  that  the  infant's  property  consists  of  an  annui^ 
of  about  $1,000,  created  under  the  wUl  of  its  father,  to  hold  in  trust  by  a 
trustee  appointed  under  said  will.  The  petition  was  presented  to  the  surrogate 
of  Saratoga  county  about  the  20th  of  May,  1892.  On  that  petition  the  surro- 
gate issued  a  citation  directed  to  Jesse  O.  Oonde,  as  general  guardian,  requir- 
ing him  to  show  cause  why  the  letters  should  not  be  vacated.  On  the  return 
of  that  citation  the  guardian  appeared  and  answered,  denying  each  and  every 
allegation  of  the  petition,  except  the  allegation  relating  to  his  appointment, 
and  the  aUegatlon  of  the  relationship  of  the  persons  therein  stated  to  the 
Infant.  Accompanying  said  petition  were  various  affidavits  bearing  upon  the 
question  of  residence  of  the  infant  and  his  guardian,  which  were  used  before 
the  surrogate,  in  defense,  by  the  guardian,  In  opposition  to  the  motion  of  the 
petitioner.  The  eurrogate,  also,  on  the  application  of  the  petitioner,  admitted, 
on  her  behalf,  affidavits  in  support  of  her  petition.  The  affidavits  and  peti- 
tion on  the  part  of  the  guardian  tended  to  prove  that  the  guardian,  at  the  time 
of  the  death  of  the  mother  of  the  infant,  resided  at  Ballston  Spa,  in  the  county 
of  Saratoga,  and  that  he  continued  to  reside  there  up  to  the  time  of  his 
appointment,  and  that  he  was  a  resident  of  Saratoga  county,  and  from  the  time 
of  the  death  of  the  mother  of  the  infant  the  infant  had  resided  with  him,  or  upon 
support  of  him,  at  the  guardian's  own  personal  expense;  and  also  that  the  in- 
fant had  an  interest  in  real  estate  situate  in  Saratoga  county.  The  affidavits 
also  sought  to  explain  the  charge  that  he  was  a  resident  of  the  city  of  Boston 
by  showing  that  he  was  a  traveling  agent  for  a  business  house  in  Boston,  and 
but  temporarily  residing  there,  and  tliat  his  residence  was  at  Saratoga,  and 
that  the  infant  resided  with  him,  and  therefore  was  &  resident  of  Saratoga, 
at  the  time  of  his  appointment  as  guardian.  This  allegation  of  fact  appear- 
ing by  the  affidavit  was  challenged,  and  sought  to  be  overturned,  by  several 
affidavits  used  by  the  petitioner  on  this  motion.  It  also  appeared  by  the  affi- 
davits of  the  guardian  that  he  was  the  maternal  uncle  of  the  infant.  There 
was  some  controversy  before  the  surrogate  over  the  fitness  of  the  petitioner, 
and  also  of  the  guardian,  to  act  as  guardian  for  the  Infant  The  proof 
eOiowed  that  the  infant  was  strongly  attached  to  the  present  guardian,  and 
seemed  to  entertain  a  dislike  for  the  petitioner,  his  grandmother;  that  the 
infant  was  tenderly  and  properly  cared  for  by  the  guardian,  who  was  of 
abundant  means;  and  that  the  petitioner  was  without  means,  residing  with 
her  son.  On  these  proofiB  the  surrogate  made  an  order  denying  the  motion  to 
vacate  and  set  aside  ttte  letters  of  guardianship. 


Digitized  by 


Google 


!I84  NEW    YORK   8UPiH.EMKNT,  vol.  24.  OSup.  Ct. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

W,  D.  Veeder  and  John  L.  Henning,  for  appellant 
J.  S.  L'Amoreaux,  for  respondent. 

MAYHAM,  P.  J.  It  is  insisted  on  the  part  of  the  petitioner 
tftat  the  order  of  the  surrogate  appointing  Jesse  O.  Conde  guardian 
ibould  be  set  aside  on  the  ground  that,  at  the  time  of  the  making 
«f  the  order  appointing  said  guardian,  he  was  ineligible,  on  ac- 
count of  his  residence,  and  tliat  the  surrogate  had  no  jurisdic- 
tion of  the  infant,  upon  the  same  ground.  Section  2822  of  the 
CJode  of  Civil  Procedure  gives  the  surrogate  of  the  count j  in  which 
SB  infant  reside^-— or,  if  he  do  not  reside  in  the  state,  of  the  county 
in  which  his  prox)erty,  real  or  personal,  may  be  in  the  state — 
jurisdiction  to  appoint  a  general  guardian  for  the  infant  The 
question  whether  the  infant  and  guardian  were  or  were  not  resi- 
dents of  the  county  of  Saratoga  was  one  to  be  determined  by  the 
OTtrrogate  to  whom  the  application  for  the  apx)ointment  of  guardian 
was  mada  It  was  a  question  of  fact,  under  the  conflicting  evi- 
dence in  this  case,  whether  the  proposed  Jesse  O.  Conde  was  a 
resident  of  the  county  of  Saratoga,  or  the  commonwealth  of  Mas- 
sachusetts. That  question  of  fact  was  determined  by  the  surro- 
gate in  favor  of  the  guardian,  and,  there  being  some  evidence  be- 
fore the  surrogate  to  uphold  that  determination,  this  court,  on 
appeal,  should  not  reverse  the  decision  of  the  surrogate  on  that 
ground.  While  it  is  true  that  the  assertion  of  jurisdiction  by  the 
surrogate  in  himself  would  not  confer  jurisdiction,  yet  when,  act- 
ing upon  conflicting  evidence,  he  is  required  to  settle  the  conflict, 
and  if,  in  doing  so,  his  determination  is  supported  by  any  evi- 
dence, it  must  be  sustained.  Assuming,  therefore,  that  the  sur- 
rogate had  jurisdiction  to  issue  the  letters  of  guardianship  to 
Jesse  O.  Conde,  there  is  no  reason  shown,  on  this  application,  for 
liis  removal.  The  whole  evidence  tends  to  show  that  he  is  a 
proper  man  to  exercise  the  trust,  and  that  he  is  exercising  the 
same  prudently  and  humanely,  and  for  the  best  interest  of  his 
ward.  We  see  no  reason  for  reversing  the  decision  and  order  of 
the  surrogate,  from  which  this  appeal  is  taken,  and  the  order  must 
be  affirmed,  with  costs. 

Order  affirmed,  with  ^10  costs  and  printing  disbursements.  All 
ooncur. 


(70  Hun,  475.) 
MATSON  et  al.  v.  ABBrix. 

(Supreme  Court,  Genarol  Term,  Third  Department    July  8,  1893.) 

1»  Gift— Dblivkrt— Whbn  Nbcebsabv— Sealbd  Instrukbrt. 

Where  persons  who  are  entitled  to  money  in  the  hands  o(  a  third  per- 
son assign  all  their  Interest  therein  by  written  instrument  under  seal, 
and  deliver  the  assignment  to  the  assignee,  there  is  a  valid  gift  and  tiaa»> 
fer,  without  an  actual  delivei'y  of  the  money. 
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&   SaIGB— ▲cCBFTANGOi. 

Where  a  gift  of  money  held  by  a  ttiird  person  is  made  by  a  written  a»> 
eagmment  under  seal,  and  the  assignment  is  delivered  to  the  aasigneo^ 
an  acceptance  will  be  presumed. 

2L  Same— Action  to  Enforce  Ass ignmekt— Statute  or  Limitations. 

Legateea  of  the  remainder  of  an  estate  assigned  to  plaintiffs'  all  their 
Interest  in  certain  money  in  the  hands  of  the  executor.  More  than  21 
years  after  the  assignment,  and  5  months  after  the  death  af  the  life  ten- 
ant, plaintiffs  brought  an  action  against  the  administratrix  with  the  wHl 
annexed  to  recoyer  the  money.  Hdd,  that  the  statute  of  llmitationB  did 
not  begin  to  nm  until  the  death  of  the  life  toiant 

i.  Sams— PzuBMATURB  Action. 

Where  it  appears,  in  such  case,  that  plaintiffs  demanded  the  money  of 
the  administratrix  with  the  win  annexed,  and  payment  was  refused. 
an  action  to  recover  it  is  not  p^^i^^'^turoly  brought,  though  it  Is  com- 
menced within  less  than  a  year  after  issuing  letters  of  administration. 

Appeal  from  circuit  court,  Bensselaer  county. 

Action  by  Adaline  Matson,  William  A.  Matson,  Julia  A.  Mat* 
son,  Rpbert  Matson,  Charles  Matson,  and  Adaline  Brooksby  against 
Louise  J.  Abbey,  adminiatratrix  with  the  will  annexed  of  Austin 
Matson,  deceased,  to  recover  certain  money  assigned  to  plaintiffs 
by  devisees  of  such  will.  From  a  judgment  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIGK, 
JJ. 

George  SL  Stevens,  (A  T.  Clearwater,  of  counsel,)  for  appellant. 
Townsend,  Boche  ft  Nason,  (Martin  L.  Townsend,  of  counsel,)  for 
respondents. 

PUTNAM,  J.  On  December  4,  1863,  Austin  Matson  insured  the 
life  of  his  son  Austin  Matson,  Jr.,  in  the  sum  of  ^2,000,  payable 
to  himself,  his  executors  or  assigns.  Austin  Matson  died  December 
1,  1864,  leaving  a  will,  afterwards  admitted  to  probate  by  the 
surrogate  of  Bensselaer  county,  in  which  he  api)ointed  his  widow, 
Maria  T.  Matson,  and  James  N.  Ring  his  executors  and  trustees. 
They  qualified  on  the  13th  of  April,  1865.  After  specific  bequests, 
the  will  devised  and  bequeathed  the  whole  of  his  estate  to  his 
executors,  in  trust  for  the  purposes  therein  specified.  They  were 
directed  to  apply  the  rents  and  income  of  the  estate  to  the  sup- 
port of  his  widow  during  her  life,  and  the  support  of  his  daughter 
Emily,  untU  her  marriage,  or  the  death  of  his  said  widow.  Among 
other  directions,  they  were  instructed  to  pay  the  yearly  premium 
of  f78  upon  the  jwlicy  of  insurance  upon  the  life  of  Austin  Mat- 
son,  Jr.,  provided  he  should  not  pay  the  same.  He  died  on  the  19  th 
of  February,  1866.  The  executors  of  Austin  Matson,  Sr.,  there- 
ui)on  collected,  as  part  of  his  estate,  the  f 2,000  insurance  money. 
The  executor.  Ring,  died  on  July  12,  1878,  and  the  executrix, 
Maria,  on  the  13  th  day  of  June,  1891.  Defendant  was  appointed 
administratrix  with  the  will  annexed  of  Austin  Matson,  Sr.,  on 
July  13,  1891.  This  action  was  begun  on  tiie  20th  day  of  Novem- 
ber, 1891.  On  January  27,  1869,  the  children  and  devisees  of 
Austin  Matson,  Sr.,  by  a  sealed  conveyance,  assigned  all  their  in- 
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terest  in  that  part  of  the  estate  of  deceased  derived  from  the  life 
insurance  policy  aforesaid  to  the  plaintiffs,  the  widow  and  children 
of  Austin  Matson,  Jr.  It  was  shown  on  the  trial  that  defend- 
ant, as  administratrix,  received,  of  personal  estate,  (8,534.26,  and 
no  debte  against  the  estate  were  alleged  or  proven.  Prior  to  the 
commencement  of  this  action  a  demand  was  made  by  the  plain- 
tiffs from  defendant  for  the  sum  of  (2,000  out  of  the  estate  of 
Austin  Matson,  Sr.,  so  assigned  to  the  plaintiffs,  and  payment  was 
refused.  Defendant  insists  that  there  was  no  valid  delivery  of 
the  money  claimed  in  this  action,  and  no  valid  transfer  or  gift 
thereof,  and  hence  that  the  trial  court  erred  in  directing  a  judg- 
ment for  the  plaintiffs. 

^  In  fact,  it  is  well  settled  that  to  establish  a  valid  gift  a  de- 
livery of  the  subject  of  the  gift  must  be  shown,  to  some  person, 
so  as  to  divest  the  possession  and  title  of  the  donor.  Young  v. 
Young,  80  N.  Y.  422;  Beaver  v.  Beaver,  117  N,  Y.  421,  22  N.  E. 
Rep.  940.  But  we  have  always  understood  that  a  transfer  of  a 
claim  or  chose  in  action  by  a  written  instrument  under  seal, 
duly  executed,  has  the  effect  to  divest  the  title  of  the  donor  in 
the  assigned  property,  and  has  the  same  effect  as  an  actual  de- 
livery. The  delivery  of  the  assignment  is  deemed  a  ddivery  of 
the  property  conveyed.  Thus,  in  Irons  v.  Smallpiece,  2  Bam.  &  Aid. 
551,  552,  it  is  said  by  Abbott,  C.  J.:  '1  am  of  the  opinion  that 
by  the  law  of  England,  in  order  to  transfer  property  by  gift,  there 
must  either  be  a  deed  or  instrument  of  gift,  or  there  must  be 
an  actual  delivery  to  the  donee."  In  Fulton  v.  Fulton,  48  Barb. 
581-592,  the  doctrine  stated  in  the  above  case  is  approved,  and 
it  is  held  that:  "A  gift  inter  vivos  is  perfected  by  delivery  of  pos- 
session of  the  thing,  or  delivery  of  a  deed  of  gift  It  is  completed^ 
although  made  without  consideration."  See  Ham  v.  Van  Orden, 
84  N.  Y.  257-269;  De  Gaumont  v.  Bogert,  36  Hun,  382;  Hurlbut 
V.  Hurlbut,  49  Hun,  189;  Carpenter  v.  Soule,  88  N.  Y.  251.  We 
think,  therefore,  the  donors,  in  this  case,  having  duly  executed 
and  delivered  a  written  and  sealed  assignment  of  that  part  of  the 
estate  of  deceased  sought  to  be  recovered  in  the  action,  that  the 
trial  C4)urt  did  not  err  in  finding  a  valid  gift  of  the  claim  or 
money  sought  to  be  recovered  by  the  plaintiffs.  The  gift,  being 
consummated  by  a  delivery  of  the  assignment,  could  not  be  re- 
voked. When  the  writing  was  received  by  the  plaintiffs,  the  title 
to  that  part  of  the  estate  of  deceased  mentioned  therein  at  once 
vested  in  the  plaintiffs,  subject  to  tiiie  life  interest  of  the  widow. 

It  is  suggested  by  coimsel  for  appellant  that  there  was  no  proof 
of  ian  acceptance  of  the  gift  by  the  plaintiffs.  But  acceptance  by 
the  donees,  in  such  a  case,  may  be  implied,  where  the  gift,  other- 
wise completed,  is  beneficial  to  th^n.  Beaver  v.  Beaver,  117  N.  Y. 
421,  22  N.  E.  Rep.  940. 

But  the  learned  counsel  for  the  defendant  claims  that,  if  the 
transaction  in  question  amounted  to  a  gift  to  plaintiffs  of  the 
money  sought  to  be  recovered  in  the  action,  their  claim  is  barred 
by  the  statute  of  limitations.    We  think  this  position  is  not  well 
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taken.  XJndep  the  will  of  Austin  Matson,  the  widow  was  entitled 
to  the  ase  and  income  of  all  his  estate  daring  her  life.  Including 
that  part  received  from  the  insorance  on  the  life  of  Austin  Mat- 
son,  Jr.  The  plaintiffs,  therefore,  had  no  claim  against  the  estate 
until  the  death  of  the  widow,  which  occurred  on  the  13th  day  of 
June,  1891.  It  would  seem,  therefore,  that  the  plaintiffs'  claim  is 
not  barred.  Peltz  v.  Schultes,  (Sup.)  19  N.  Y.  Supp.  637;  In  re 
Hodgman's  Eirtate,  (Sup.)  10  N.  Y.  Supp.  491.  The  claim  of  plain- 
tiffs to  said  money  is  no  more  barred  than  that  of  the  other  lega- 
tees named  in  the  will  of  deceased  to  the  remainder  of  the  estate, 
the  life  interest  of  the  widow  haying  terminated. 

It  is  also  urged  by  defendant  thRt  the  action  is  prematurely 
brought,  being  so  brought  less  than  one  year  after  the  issuing  of 
letters  of  administration.  But  plaintiffs'  claim  for  the  J2,000,  it 
is  admitted,  was  presented  to  the  defendant,  and  rejected  by  her. 
Hence  the  action,  if  not  absolutely  necessary,  was  proper.  Sec- 
tions 2717-2719,  CivU  CJode;  Peck  t.  Peck,  3  Dem.  (Sur.)  548;  Riggs 
V.  Cragg,  89  K  Y.  479;  In  le  Macaulay,  94  N.  Y.  574.  We  are  not 
aware  of  any  statutory  provision,  or  any  reason,  why  such  an 
action  as  this,  the  claim  being  disputed,  cannot  be  brought  at  any 
time  after  the  issuing  of  letters  of  administration.  Execution 
can  only  be  issued  on  the  judgment  obtained  in  such  an  action  by 
leave  of  the  surrogate,  and  only  for  such  a  sum  as  is  properly  ap- 
plicable thereon  from  the  estate.    Sections  1825-1827,  Civil  Code. 

We  have  entertained  some  doubt  as  to  the  propriety  of  award- 
ing costs  against  defendant,  under  the  circumstances.  But,  as  this 
objection  is  not  urged  by  appellant,  we  do  not  deem  it  necessary 
to  discuss  the  question.  It  is  doubtful  whether  sections  1835  and 
1836  of  the  Civil  Code  apply  to  such  an  action,  and  whether,  in  an 
action  of  this  nature,  costs  cannot  properly  be  awarded  under 
section  3246. 

The  judgment  should  be  affirmed  with  costs.    All  concur. 


(70  Hun,  46a) 
WOOD  V.  MUNSON. 

(Supreme  Court,  General  Term,  Third  Department.    July  8,  1893.) 

Ci'Aiu  FOR  Services— BviDENCB. 

Defendant  vas  a  physician  and  the  health  officer  of  the  town  in  which 
the  parties  resided.  He  attended  plaintiff's  family  through  an  epidemic, 
and,  in  a  verified  bill  presented  by  him  to  the  town,  he  included  an  item 
of  $80  for  this  attendance.  Part  cf  his  biU  was  allowed  and  paid  by  the 
town,  Including  $25  for  such  attendance,  and  defendant  accepted  the  sum 
80  aUowed.  Held  sufficient  to  Jusii^  a  finding  that  defendant's  biU  was 
a  charge  against  the  town,  and  could  not  be  interposed  as  a  counterclaim 
in  an  action  by  plaintiff. 

Sams — Party  as  Witness— Credibility. 

In  view  of  the  action  of  the  town  board  in  allowing  defendant's  claim 
In  part,  and  his  affidavit  to  the  contrary,  attached  to  his  bill,  the  trial 
justice  had  a  right  to  refuse  credence  to  defendant's  testimony  that  he  was 
not  authorized  by  the  town  to  attend  plaintiff's  family. 
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8.  Joint  Dbbtoiu— Pjltmbnt  by  One— Effbct  as  to  Otmbil 

Defendaat*s  presentation  of  hU  claim  to  the  town,  and  acceptance  of 
the  amount  allowed  thereon,  extinguished  any  possible  liability  on  tbe 
part  of  plaintiff. 

Appeal  from  SuUivan  county  coart. 

Action  by  Joseph  Wood  against  John  A.  Munson.  From  a  judg- 
ment of  the  county  court  reversing  a  judgment  for  plaintiff,  ren- 
dered in  a  justice's  court,  he  appea^L     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEKRIGK, 
JJ. 

George  H.  Decker,  for  appellant. 
George  H.  Smith,  for  respondent. 

PUTNAM,  J.  This  action  was  brought  in  justice^  court  to  re- 
cover the  sum  of  |20,  a  balance  due  plaintiff  for  services  performed 
for  defendant.  The  latter  is  a  physician  and  the  health  officer 
of  the  town  of  Fallsburgh,  where  the  parties  reside,  and  had  at- 
tended the  family  of  plaintiff  through  an  epidemic  of  typhoid  fever, 
making  40  visits,  of  the  value  of  ^80.  He  tms  paid  (25,  as  below 
mentioned,  on  account  of  said  services,  and  the  balance--f  55 — he 
set  up  before  the  justice  as  a  counterclaim.  It  was  shown  upon 
the  trial  that  defendant,  after  the  attendance  upon  the  family  of 
plaintiff  as  aforesaid,  presented  a  verified  bill  to  the  town  for  said 
attendance  and  for  other  services,  of  which  the  following  is  a  copy, 
to  wit: 

-^Town  of  Fallsburgh,  To  Dr.  J.  A.  Munson,  Dr.,  as  health  officer  of  said  town: 
1888. 

Jiilye>th.  To  distributing  notice  through  town $  2  00 

"    10th.    "  "         "  "  "    2  00 

Aug.  17th.  To  Investigating  nuisance  upon  pwmlses  of  Ed.  Vielee..      2  00 
TTo  attending  the  family  of  Joseph  H.  Wood  through  an  epidemic 
of  typhoid  fever  from  October  16,  '88,  to  Doc.  26,  *88,  (inclusive,) 

40  visits,  at  ?2.00 80  00 

Dec.  18th.  To  meeting  with  board 2  00 

To  reporting  19  births,  at  25  cts 4  75 

To  reporting  14  deaths,  at  25  ets 3  50 

Total    $96  25 

"State  of  New  York,  Sullivan  county— ss.:  Dr.  J.  A.  Munson,  being  duly 
«wom,  says  the  -items  mentioned  and  set  fortli  in  the  annexed  account  hato 
been  in  fact  performed  or  rendered,  and  are  correct;  that  the  whole  amount 
thereof  is  Justly  due;  and  that  no  part  thereof  has  been  paid  or  satisfied. 

"Dr.  J.  A.  Munson. 
"Sworn  to  before  me,  this  6fli  day  of  November,  1889. 

"Benjamin  Vemooy,  Notary  PubUc*" 

The  bill  was  presented  to  the  board  of  town  auditors  of  said 
town,  who  allowed  thereon  the  sum  of  J41.25,  f  25  of  which  was  so 
allowed  on-  the  claim  for  attendance  ui)on  the  plaintiffs  family. 
The  justice  gave  judgment  for  the  plaintiff  for  the  full  amount  of 
lus  claim,  disallowing  the  counterclaim  of  defendant. 

We  think  he  reached  a  conclusion  warranted  by  the  evidence. 
The  defendant  was  a  health  officer,  and  attended  the  family  of  plain* 
tiff,  who  were  ill  with  a  contagious  disease.     He  afterwards  made 
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out  a  bill  charging  ihe  town  for  said  attendance,  and  for  other 
services,  and  yerifled  it  Tiie  town  officers  acted  on  the  bill,  and 
allowed  it  at  |41.25,  which  sum  defendant  accepted  and  received. 
The  verified  bill  of  defendant  so  presented  to  the  auditors  was  evi- 
dence, as  against  Um,  that  he  was  employed  by  the  tovm  to  attend 
the  family  of  defendant  In  fact,  in  the  affidavit  attached  to  the 
bill,  he  swears  he  was  so  employed.  The  fact  that  the  auditors 
allowed  a  portion  of  defendant's  charge  for  attendance  on  the  family 
of  plaintiff  is  also  evidence  tending  to  show  such  employment 
The  town  auditors  had  no  right  to  make  the  defendant  a  present 
of  925,  or  to  make  any  allowance  on  account  of  the  services  in 
question,  unless  a  legal  charge  against  the  town.  The  justice 
therefore  had  sufficient  evidence  before  him  to  justify  a  finding 
that  defendant's  bill  for  attendance  on  plaintiff's  family,  sought 
to  be  interposed  as  a  counterclaim,  was  a  charge  against  the  town. 
He  had  before  him  the  claim  of  defendant  to  that  effect,  sworn  to, 
and  the  action  of  the  town  authorities  allowing  a  portion  of  the 
bill.  It  is  true,  defendant  testifies  that  he  was  not  authorized 
by  the  board  of  health  or  the  overseer  of  the  poor  to  attend  plain- 
tiff's family;  but  it  was  a  question  for  the  justice  what  force,  if 
any,  he  would  give  to  the  testimony  of  a  party  to  the  action,  con- 
tradicted, as  he  was,  by  his  own  affidavit  and  the  action  of  the 
town  board  of  auditors.  The  justice  was  not  compelled  to  believe 
what  the  defendant  testified  to.  Hodge  v.  City  of  Buffalo,  1  Abb. 
N.  C.  356.  He  could  properly  determine  on  the  evidence  before  him 
that  defendant's  said  services  were  performed  on  the  credit  of  the 
town,  and  on  the  employment  of  the  town  officers.  It  follows, 
therefore,  that,  on  the  evidence  presented  to  him,  the  justice  was 
authorized  to  find  that  defendant's  bill,  interposed  as  a  counter- 
claim, was  for  services  performed  for  the  town  of  Pallsburgh,  and 
for  which  that  town  was  liable.  The  defendant  presented  his  bill 
against  the  town  therefor,  which  was  acted  upon  by  the  town 
auditors,  and  allowed  at  J25,  which  sum  defendant  voluntarily  ac- 
cepted and  received.  Tlie  presentation,  audit,  and  acceptance,  we 
think,  extinguish  defendant's  alleged  counterclaim.  He  voluntarily 
presented  it  as  a  claim  against  the  town,  and  the  audit  of  the  town 
board  of  auditors  was  a  legal  adjudication  of  the  amount  due  there- 
on. People  V.  Barnes,  114  N.  Y.  317,  20  N.  E.  Eep.  609,  and  21  N.  E. 
Hep.  739.  The  sum  audited  he  accepted,  and  the  effect  of  said 
transaction  was  necessarily  to  extinguish  the  claim  as  against  the 
town.  If  there  was  any  liability  on  the  part  of  the  plaintiff,  as 
well  as  the  town,  for  the  defendant's  attendance  on  his  family  which 
defendant  might  have  properly  claimed,  his  presentation  of  the 
bill  to  the  town,  and  acceptance  of  the  amount  at  which  it  was 
audited,  we  think,  must  have  the  effect  of  also  extinguishing  the 
claim  as  against  the  plaintiff.  As  said  by  Landon,  J.,  in  Coonley 
V.  Wood,  36  Hun,  559-561,  a  case  where  one  of  two  joint  and  sev- 
eral debtors  had  obtained  a  satisfaction  of  a  judgment  as  against 
himself:  "But,  if  the  debt  be  satisfied  by  either,  nothing  remains 
for  either  to  pay.  If  the  judgment  was  satisfied,  the  debt  wafl 
v.24N.Y.s.no.3— 19 
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satisfied,  and  to  allow  the  plaintifl  to  recover  again  would  be  to 
allow  him  to  receive  satisfaction  twice  upon  one  debt"  So,  in  this 
case,  defendant  presented  his  claim  to  the  town  auditors  as  against 
the  town,  and  accepted  the  sum  that  they  allowed  thereon  in  pay- 
ment We  think  the  transaction  extinguished  his  claim  against 
the  plaintiff,  if  any  such  claim  ever  existed.  The  judgment  of 
the  county  court  should  be  reversed,  and  that  of  the  justice  aflSrmed, 
with  costs  to  appellant  in  this  court  and  in  the  county  court  All 
concur. 


(70  Hun,  197.) 
WHITE  et  al.  v.  REID. 

(Supreme  CJourt,  General  Term,  First  Depiirtment    June  80,  18d3.) 

Action  on  Foreign  Judgment— Defenses— Fraud. 

In  an  action  In  New  York  on  a  Judgment  obtained  in  Massachusetts, 
defendant  can  show  that  he  had  a  yalid  defense  which  he  set  up  in  the 
original  suit,  and  that  the  Judgment  was  obtained  by  the  fraud  of  plain- 
tiff, who  induced  him  to  abandon  the  further  defense  on  assurance  that 
he  would  discontinue  the  action. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  David  A.  White  and  another  against  Wilson  Reid. 
'Froia  a  judgment  entered  on  direction  of  a  verdict,  defendant  ap- 
Deals*     Reversed* 

Argued  before' VAN  BRUNT,  P.  J.,  and  POLLETT  and  BAR- 
RETT,  JJ. 

Daniel  D.  Sherman,  for  appellant 

Kidder  &  Melcher,  (J.  S.  Melcher,  of  counsel,)  for  respondenta 

VAN  BRUNT,  P.  J.  This  action  was  brought  upon  a  judgment 
recovered  by  the  plaintiffs  against  the  defendant  in  the  superior 
court  of  the  commonwealth  of  Massachusetts.  The  defendant,  in 
his  answer,  admitted  the  bringing  of  the  suit,  and  that  he  appeared 
therein  and  set  up  his  defense,  and  that  judgment  was  thereafter 
entered  in  said  suit  as  alleged  in  the  complaint  In  order  to  avoid 
the  effect  of  this  admission,  the  defendant,  further  answering, 
alleged  that  he  had,  and  now  has,  a  good  and  valid  defense  to  said 
action,  and  the  plaintiff  had  no  valid  cause  of  action;  and  that  in 
November,  1890,  said  judgment  being  entered  on  the  5th  of  Janu- 
ary, 1891,  the  defendant  was  induced  by  fraudulent  representations 
and  assurances  of  the  plaintiffs,  made  to  the  defendant  and  one 
of  his  codefendants,  and  upon  which  he  relied,  to  the  effect  that 
said  action  would  be  discontinued,  to  abandon  his  defense  to  said 
action,  and  not  to  appear  further  therein,  and  that  the  plaintiffs 
fraudulently  and  without  the  knowledge  of  the  defendant  procured 
the  judgment  mentioned  in  the  complaint  to  be  entered  against  him. 
Upon  the  trial  a  verdict  was  directed  in  favor  of  the  plaintiffs  upon 
the  pleadings,  upon  the  ground,  we  imagine,  which  Is  urged  before 
this  court,  viz.  that  the  fraud  for  which  a  judgment  may  be  avoided 
must  be  such  as  prevented  the  defendant  from  ever  appearing 
in  the  suit,  and  that  w^hen  the  defendant  has  appeared  and  set  up 
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his  defense  in  the  foreign  state  all  subsequent  proceedings  in  that 
suit,  including  the  judgment,  are  conclusive  upon  him,  because  he 
has  had  his  day  in  court,  and  should  not  be  allowed  to  txy  the  issues 
again.  This,  we  think,  is  an  entirely  erroneous  view  to  take  of  the 
sanctity  of  the  judgment  of  a  sister  state,  such  judgment  not  being 
a  foreign  judgment  The  constitution  of  the  United  States  pro- 
vides that  full  faith  and  credit  shall  be  given  in  this  state  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other  state; 
but  such  provision  does  not  give  greater  force  to  the  judgment  of 
a  sister  state  than  that  which  obtains  in  our  own  state.  Many 
cases  have  occurred  in  our  own  state  where  the  validity  of  judg- 
ments has  been  attacked  upon  the  ground  of  fraud,  and  where  the 
defendant  has  been  deprived  of  his  defense  by  the  fraud  of  the 
plaintiff  with  the  connivance  of  his  attorneys;  and  we  are  some- 
what surprised  that  the  jurisdiction  of  the  court  in  this  respect 
should  be  questioned.  That  such  jarisdiction  exists  is  expressly 
jrecognized  in  Mayor,  etc.,  v.  Brady,  115  N.  Y.  617,  22  N.  E.  Eep. 
237;  Pom.  Eq.  Jur.  p.  400;  and  in  U.  S.  v.  Throckmorton,  98  U.  8. 
61,  where  the  court,  speaking  of  the  evidence  of  this  power,  defines 
it  as  fcdlows: 

"If  the  court  has  been  mistaken  in  the  law,  there  is  a  remedy  by  writ  of 
error.  If  the  jury  has  been  mistaken  in  the  facts,  the  remedy  is  by  motion 
for  a  new  trial.  If  there  has  been  evidence  discovered  since  the  trial,  a 
motion  for  new  trial  wiU  give  appropriate  reUef.  But  aU  these  ar^  parts  of 
the  same  proceeding.  Relief  is  given  in  the  same  suit,  and  the  party  is  not 
▼exed  by  another  suit  for  the  same  matter.  So  in  a  suit  In  chancery,  on 
proper  showing,  a  rehearing  is  grant4*d.  If  the  injury  complained  of  is  3u 
erroneous  decision,  an  appeal  to  a  higher  court  gives  opportunity  to  correct 
the  error.  If  new  evidence  is  discovered  after  the  decree  has  become  final, 
a  bin  of  review  on  that  ground  may  be  filed  within  the  rules  of  law  on  that 
subject  Here,  again,  these  proceedings  are  all  parts  of  the  same  suit,  and 
the  rule  framed  for  the  repose  of  society  is  not  violated.  But  there  is  an 
admitted  exception  to  this  general  rule  in  cases  where,  by  reason  of  some 
thing  done  by  the  successful  party  to  a  suit,  there  has  been  in  fact  no  adver- 
sary trial,  or  decision  of  the  issue  in  the  case.  Where  the  unsuccessful  party 
has  been  prevented  from  exhibiting  fully  his  case  by  fraud  or  deception 
practiced  on  him,-Hi8  by  keeping  him  away  from  court  by  a  false  promise  of 
a  compromise;  or  where  the  defendant  never  had  knowledge  of  the  suit,  being 
kept  in  ignorance  by  the  act  of  the  plaintiff;  mt  where  an  attorney  fraudulently 
or  without  authority  assumes  to  represent  the  party,  and  connives  at  his  de- 
feat; or  where  an  attorney  regularly  employed  corruptly  sells  out  his  clleut*s 
interest  to  the  other  side,— these  and  similar  cases  which  show  that  there 
has  never  been  a  real  contest  in  the  trial  or  hearing  of  the  case,  are  reasons 
for  which  a  new  suit  may  be  sustained  to  annul  the  former  judgment  and 
decree,  and  open  the  case  for  a  new  and  a  fair  hearing." 

We  think,  therefore,  that  the  conrt  erred  in  directing  judgment 
upon  the  pleadings,  as  seems  to  have  been  done,  upon  the  ground 
that,  the  defendant  having  api>eared  in  the  action  in  Massachusetts, 
his  defense  could  not  be  sustained.  This  being  the  only  question 
presented  upon  this  appeal,  we  think  that  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appeUant  to  abide 
the  event    All  concur. 
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(70  lluu,  ISO.) 
DOW  T.  IOWA  CENT.  B.  00.  et  al. 

(Supreme  Coiurtt  Gtoeral  Term,  First  Department    June  80,  1893.) 

Railboad  Cohfanies^Reobganizatiok— Laches  of  Stoceholdebs. 

Railroad  bondholders  agreed  to  purchase  the  road  at  foreclosure  sale 
and  reorganize  it,  and-  empowered  a  committee  named  to  give  to  the  holder 
of  each  share  of  stock  a  share  in  the  reorganized  company  on  payment  of 
$15.  It  was  further  provided  that  holders  of  stock  in  the  old  company 
should  be  deemed  to  have  declined  such  privilege  after  20  days'  notice, 
and  that  on  failure  to  pay  such  sum  the  privilege  of  receiving  new  stock 
«a  making  such  payment  should  pass  to  other  stockholders  and  creditors. 
The  property  was  bought  in  as  agreed,  and  the  committee  provided  for 
payment  of  the  $15  in  seven  installments.  The  holder  of  some  of  the 
old  stock  died  after  paying  the  first  installment,  when  the  stock  passed 
Into  the  hands  of  the  public  administrator,  who  received  various  notices 
of  installments  on  the  $15  assessment,  but  failed  to  re^ond  thereto.  HM, 
that  since  the  holder  of  such  old  stock  had  no  rights  in  the  property  after 
foreclosure  nor  under  the  agreement,  which  was  between  the  bondholders 
merely,  his  successor  in  interest  could  not,  after  the  failure  to  pay  the 
$15  assessment  in  the  stipulated  time,  demand  a  transfer  of  new  stock 
on  payment  of  that  sum,  on  the  ground  tliat  the  bondholders'  committee 
had  taken  no  action  to  forfeit  the  rights  of  such  stock  imder  the  agree- 
ment 

Appeal  from  special  term,  New  York  county. 

Action  by  Robert  K.  Dow  against  the  Iowa  Central  Railroad 
Company  and  others.  From  a  judgment  of  special  term  dismissing 
the  complaint,  plaintiff  appeals.    Affirmed. 

Argaed  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  BAR- 
RETT, JJ. 

Leopold  Wallach,  for  appellant. 

Poster  &  Thomson,  for  respondents  Perkins  and  others. 
Giraud  F.  Thomson,  (James  Thomson,  of  counsel,)  for  respondent 
Iowa  Cent.  R.  Co. 

VAN  BRUNT,  P.  J.  This  action  was  virtually  an  action  for 
specific  performance,  although  other  relief  was  asked.  The  facts 
in  the  case  appear  to  be  substantially  as  follows:  In  1887  the 
Central  Iowa  Railway  Company  had  made  default  in  payment 
of  interest  upon  its  mortgage  bonds  and  upon  its  car-trust  certifi- 
cates secured  upon  its  rolling  stock,  and  proceedings  were  com- 
menced for  the  foreclosure  of  its  mortgages.  In  these  circum- 
stances the  bondholders  and  the  holders  of  the  car-trust  certifi- 
cates of  said  company  entered  into  an  agreement  in  writing  among 
themselves,  under  date  the  12th  of  May,  1887,  looking  to  the 
purchase  of  the  railroad  and  properties  of  said  company.  By  said 
agreement  they  appointed  the  individual  defendants  in  this  suit 
a  conmiittee  to  carry  out  the  plan  of  reorganization  therein  pro- 
vided for,  who  duly  accepted.  The  agreement  contanplated  a  pur- 
chase of  the  property,  and  a  reorganization  of  the  same  in  the 
interest  of  the  bondholders  and  holders  of  the  car-trust  certifi- 
'jates,  and  of  such  of  the  stockholders,  preferred  and  common,  of 
the  old  company,  as  might  go  in  and  assent  to  the  said  agree- 
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mest  upon  the  terms  therein  stated.  The  rarioug  portions  of  the 
Toad  were  afterwards  sold  under  decrees  of  foreclosure  entered 
in  the  circuit  courts  of  the  United  States  for  the  southern  dis- 
trict of  Iowa  and  the  northern  district  of  Elinois,  and  bought  in 
for  the  said  committee,  who  thereafter  caused  to  be  organized  the 
defendant  corporation  Iowa  Central  Railroad  Company,  and  con- 
xeyed  the  property  so  purchased  by  them  to  it.  Among  the  pro- 
visions of  the  bondholders*  agreement  is  the  following:  "The 
said  committee  are  empowered  to  give  to  the  holders  of  each  share 
of  the  common  stock  of  the  present  company  one  share  of  common 
stock  of  the  reorganized  company  upon  payment  by  such  holder  to 
the  committee  of  fifteen  dollars  upon  each  share,^'  to  be  used  by 
the  committee  as  provided  in  the  third  article  of  said  agre^nent; 
that  is  to  say,  for  pay  rolls  and  supply  bills,  secured  claims,  re- 
pairs and  improvements  upon  the  road  and  property,  expenses  of 
the  committee,  including  counsel  fees,  and  compensation  to  the 
members  thereof,  and  other  disbursements  needed  to  effectuate 
their  trust.  The  surplus  of  the  funds  arising  from  assessments 
was  to  be  paid  over  to  the  reorganized  company.  It  is  further  pro- 
vided: "Should  any  holder  of  *  *  •  common  stock  decline 
or  fail  to  pay  the  assessment  •  *  •  of  fifteen  dollars,  the 
privilege  of  receiving  common  stock  of  the  reorganized  company 
upon  making  such  payment  shall  be  ratably  distributed  among 
the  holders  of  debt  certificates  and  of  preferred  and  common  stock 
who  shall  have  paid  their  assessments;"  and  in  case  they  did  not 
accept  such  jirivilege  the  same  shall  be  allotted  by  the  committee, 
in  their  discretion,  to  other  persons  who  may  be  willing  to  accept 
the  privilege  and  make  the  required  imyments.  '^Holders  of  such 
♦  ♦  •  common  stock  whose  address  is  lodged  with  the  com- 
mittee, or  noted  upon  the  stock  ledger  of  the  company,  shall  be 
deemed  to  have  declined  the  offer  of  the  said  privilege  after  twenty 
days'  written  or  printed  notice  mailed  to  such  person  at  such  ad- 
dress. All  persons  making  said  payments  *  *  *  as  shall  be 
required  by  the  committee  will  be  entitled  to  receive  for  the 
amount  thereof  certificates  of  indebtedness  of  the  reorganized  com- 
pany, which  certificates  will  bear  no  interest;  and  the  time  for  the 
payment  of  the  principal  shall  be  at  the  option  of  the  company,  but 
shall  be  convertible  into  preferred  stock  of  the  company."  Under 
the  provisions  of  the  agreement,  the  committee  fixed  the  install- 
ments in  which  the  f  15  per  sharQ  on  common  stock  should  be  paid 
at  seven  in  number, — six  of  f2  each,  and  the  last  of  $3.  At  the 
date  of  this  agreement  John  H.  Rickins  owned  1,000  shares  of 
the  common  stock  of  the  old  company,  represented  by  10  certifi- 
cates, each  certificate  being  for  100  shares.  He  paid  the  instaU- 
ment  of  f2  per  share,  and  his  certificates  were  thereupon  indorsed 
as  follows:  **Assent  to  agreement  of  May  12,  1887,  with  Edward 
H.  Perkins,  Bussell  Sage,  Giles  E.  Taintor,  Simon  Borg,  Edmund 
E.  Chase,  Charles  C.  Allen,  James  Thomson,  Horace  J.  Morse,  Com- 
mittee. First  installment,  two  dollars  per  share,  paid.  For  the 
Committee,  [Signed]  Mercantile  Trust  Co.  of  New  York.    By  C. 
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Hunter,  Cashier.''  Almost  immediately  afterwards,  Bickins  died, 
and  when  the  time  fixed  by  the  committee  for  the  payment  of  the 
second  installment  of  $2  arrived  in  January,  1888,  the  stock  was 
held  by  the  public  administrator,  Mr.  Morrison,  as  administrator  of 
Bickins'  estate,  and  was  so  held  by  the  public  administrator  until 
some  time  in  December,  1891.  During  the  i)eriod  that  the  stock 
was  so  held  by  the  administrator,  notices  of  the  various  install- 
ments called  for  by  the  committee  were  mailed  to  the  public  ad- 
ministrator and  to  one  Mr,  Owen  Murphy,  at  Toronto,  who  seemed 
to  be  looking  after  the  interests  of  the  next  of  kin  of  the  decedent 
Both  Mr.  Murphy  and  Mr.  Arnold,  the  assistant  of  the  public  ad- 
ministrator, had  interviews  with  Mr.  Morse,  the  secretary  of  the 
conmiittee,  and  were  aware  of  the  provisions  of  the  bondholders' 
agreement,  and  knew  that  assessments  were  due  and  unpaid,  and 
also  that  the  administrator  had  no  funds  with  which  to  make  pay- 
ment. None  of  the  assessments  were  paid  by  the  administrator. 
The  committee,  about  April  28,  1889,  issued  the  following  notice, 
which  was  mailed  to  the  administrator: 

'  "Final  notice.  Holders  of  coupon  debt  certificateSt  Ist  and  2nd  preferred 
and  common  stock,  who  have  not  paid  their  assessments  on  the  same,  must 
do  so  on  or  before  Wednesday,  May  29th,  or  forfeit  all  participation  in  the 
reorganization.  This  notice  is  peremptory,  and  no  further  extension  of  time 
will  be  made." 

The  remaining  installments,  other  than  the  first,  which  was 
paid  by  Kickins,  were  not  paid  by  the  administrator,  and  the  stock 
was,  "some  time  after  April,  1890,"  purchased  by  the  plaintiff,  and 
the  certificates  delivered  to  him,  with  the  indorsements  aforesaid 
thereon,  for  about  f 276.  In  the  latter  part  of  December,  1891,  the 
plaintiff  tendered  the  amount  which  was  due  upon  the  yarious 
assessments  ui)on  the  stock  in  question,  which  was  declined  upon 
the  ground  that  the  time  had  passed  for  the  receiving  of  assess- 
ments; whereupon  this  action  was  commenced  to  compel  the  de- 
livery of  the  stock.  Upon  the  trial  the  complaint  was  dismissed, 
and  from  the  judgment  thereupon  entered  this  appeal  is  taken. 

The  learned  counsel  for  the  appellant  throughout  the  whole  of 
his  argument  seems  to  claim  that  it  was  necessary  that  some  action 
should  be  taken  upon  the  part  of  the  bondholders'  committee  (be- 
cause it  is  to  be  observed  that  the  agreement  for  reorganization 
was  a  bondholders'  agreement,  and  a  bondholders'  agreement  only) 
to  forfeit  some  rights  which  the  owner  of  the  stock,  whom  he  now 
represents,  had  in  that  reorganization  agreement;  but  it  seems  to 
us  that  this  is  an  entirely  mistaken  view  to  take  cf  the  relations 
of  the  parties.  As  already  observed,  the  reorganization  agreement 
was  one  of  the  bondholders  only,  and  when  the  mortgages  to  secure 
these  bonds  had  been  foreclosed,  and  the  property  purchased  by 
the  reorganization  committee,  the  holders  of  the  stock  had  no 
interest  in  such  property,  having  been  cut  off  by  the  foreclosure 
proceedings.  This  being  the  condition  of  affairs,  under  this  reor- 
ganization agreement,  the  committee  were  empowered  to  give  to 
the  holders  of  stock  in  the  prior  organization  certain  privileges 
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in  the  corporation  to  be  formed  nnder  the  reorganization  scheme. 
These  privileges  were  to  be  acquired  by  the  payment  of  certain 
assessmentSi  and  might  be  withheld  entirely  by  the  bondholders' 
committee.  By  this  agreement  it  was  further  proyided  that,  should 
any  holder  of  stock  decline  or  fail  to  pay  his. assessments,  the  priv- 
ilege of  receiving  such  stock  in  the  reorganized  company  should 
be  ratably  distributed  among  the  holders  of  debt  certificates 
and  of  stock  who  shall  have  paid  their  assessments;  and,  in  case 
such  x)ersons  did  not  accept  the  privilege,  the  same  should  be  allot- 
ted by  the  committee,  in  their  discretion,  to  other  persons  who 
might  be  willing  to  accept  the  privilege  and  make  the  required  pay- 
ments. And  the  agreement  further  provided  that  the  holders  of 
stock  whose  address  was  lodged  with  the  committee,  or  noted  ux)on 
the  stock  ledger  of  the  company,  should  be  deemed  to  have  declined 
the  offer  of  such  privilege  after  20  days'  notice,  mailed  to  such  per- 
sons at  such  address.  After  the  committee  had  called  for  the 
assessments  upon  the  stock  represented  by  the  plaintiff,  after  the 
time  had  elapsed,  and  after  the  rights  of  other  parties  had  inter- 
vened by  reason  of  the  terms  of  the  agreement,  the  plaintiff  seeks 
to  compel  the  delivery  of  this  stock.  It  seems  to  ns  there  is  no 
question  but  that  the  holders  of  debt  certificates  and  of  stock  who 
had  paid  their  assessments  became  entitled  as  matter  of  right  to 
claim  this  stock  upon  payment  of  the  assessment,  where  the  holder 
of  the  original  stock  had  failed  to  do  so  pursuant  to  the  terms  of 
the  reorganization  agreement  It  required  no  proceedings  upon  the 
part  of  the  reorganization  committee  to  terminate  the  rights  of 
a  defaulter  under  this  agreement  The  conditions  of  the  agreement 
executed  themselves.  The  moment  the  old  stockhplders  made 
default,  the  rights  of  others  intervened,  which  they  could  enforce, 
and  which  the  committee  could  not  ignore.  But  it  is  said  that,  as 
late  as,  and  even  after,  the  plaintiff  tendered  the  assessment  upon  the 
stock  which  he  represented,  the  committee  received  payments  from 
other  i)ersons.  Upon  an  inspection  of  the  record  it  would  appear 
that,  although  the  payments  were  actually  received  at  that  time, 
notes  had  been  given  at  a  prior  time,  and  accepted  by  the  commit- 
tee, for  assessments  which  were  not  paid  until  about  the  time  of 
the  plaintiflPs  tender.  Whether  the  committee  had  the  right  to 
accept  these  notes  or  not  is  not  a  question  which  it  is  necessary 
for  us  to  determine.  That  is  a  question  between  them  and  those 
whom  they  represent,  with  which  the  plaintiff  has  nothing  to  do. 
Because  tiie  committee  may  have  failed  in  their  duty  in  one  in- 
stance does  not  give  the  court  power  to  compel  them  to  violate 
their  duty  in  another. 

It  has  already  been  said  that  this  action  was  for  specific  per- 
formance, and  this  designation  of  the  action  was  made  advisedly, 
because  that  seems  to  have  been  the  actual  scope  of  the  action, — 
to  compel  the  committee  to  deliver  this  stock  which  had  been 
agreed  to  be  delivered  upon  the  payment  of  the  assessments  under 
the  agreement.  Now,  the  one  principle  which  underlies  the  en- 
forcement of  all  contracts  is  that  the  plaintiff  shall  prove  that  he 
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has  perfonned  all  the  conditions  of  the  contract  upon  his  part, 
and  if  he  fails  to  do  that  he  cannot  maintain  an  action  for  specific 
performance.  It  is  a  familiar  principle  that  a  party  seddng  to 
enforce  a  contract  must  allege  and  prove  that  he  has  peiformed 
its  conditions  upon  his  part,  unless  the  other  contraethig  party, 
having  the  power  so  to  do,  has  waived  these  conditions.  It  does 
not  require  any  action  upon  the  part  of  the  other  contracting  party 
to  preclude  a  recovery  upon  a  contract  where  the  party  seeking  to 
recover  is  in  default.  The  mere  fact  of  the  existence  of  the  default 
precludes  such  recovery.  The  reorganization  conmiittee  are  not 
insisting  upon  a  forfeiture.  They  are  asking  nothing.  But  the 
plaintiff  seeks  to  be  relieved  from  a  default,  and  to  have  the  same 
rights  as  though  he  had  performed  his  contract.  We  are  not  aware 
of  any  branch  of  equity  jurisprudence  which  authorizes  the  court 
to  insist  that  one  party  shall  perform  the  contract,  and  to  relieve 
the  other  party  from  its  obligations.  The  opportunity  to  enter  into- 
this  new  organization  after  foreclosure  of  the  mortgages  and  the 
purchase  of  the  property  by  the  reorganization  committee  was  a 
privilege  extended  to  the  stockholders.  As  already  intimated,  their 
rights  in  the  property  which  their  stock  was  supposed  to  represent 
had  been  cut  off  by  the  foreclosure.  They  were  entitled  to  nothing, 
and  this  option  or  privilege  was  offered  to  them,  and  they  had  a 
right  to  accept  or  reject  it,  as  they  saw  fit  The  holders  of  the 
plaintiff's  stock  having  accepted,  but  failed  to  comply  with  his 
contract  of  acceptance  by  making  the  payments  which  were  condi- 
tions precedent  to  his  right  to  receive  the  stock  sought  to  be  re- 
covered in  this  action,  it  is  difficult  to  see  upon  what  basis  the 
plaintiff  could  possibly  succeed.  All  argument  is  a  mere  restate- 
ment of  the  proposition  that  a  party  seeking  to  enforce  a  contract 
must  prove  that  he  has  complied  with  the  conditions  therein  con- 
tained to  be  performed  by  him;  and  this  the  plaintiff  certainly 
has  not  done.  We  think,  therefore,  that  the  judgment  should  be 
affirmed,  with  costs.     All  concur. 


(70  Hun,  250.) 
MAYOR,  ETC.,  OP  CITY  OIT  NEW  YORK  v.  BRADY  et  aL 

(Supreme  Court,  General  Term,  First  Department    June  30,  1893.) 

1  Ljdemnitt— JoiHT  Tort  Fbasors— PESsoKAii  Ikjuribs. 

Where  a  clty»  which  has  paid  a  Judgment  recovered  against  It  for  per^ 
Bonal  injuries  caused  by  a  pipe  left  on  the  street  where  work  was  bein? 
done  by  a  contractor,  sues  on  the  contractor's  bond  for  indemnity,  It  must 
be  affirmatively  shown  that  as  between  the  dty  and  the  contractor  the 
latter  was  primarily  liable  for  the  damages,  unless  such  proof  is  made 
unnecessary  by  some  provision  In  the  contract 

9l  Samb— Evidbncb. 

Where  indemnity  to  sought  by  one  who  has  been  adjudged  liable  f6r  dam- 
ages arising  firom  negligence  for  which  another,  as  between  themselves, 
was  primarily  liable,  the  Judgment  is  evidence  in  the  action  brou^t  for 
indenmity  that  plaintiif  was  liable  for  the  damages,  and,  when  notice 
was  given  to  defend,  of  the  amount  of  the  damages,  but  it  does  n«t 
establish  which  of  the  wrongdoers  to  primarily  liable 
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&  SAin. 

In  an:  actHm  by  a  cttgr  9m  the  bmd  of  a  contractor  for  Indemnity  after 
payment  oif  a  JriMigment  recovered  against  it  for  personal  injuries  caused 
by  a  pipe  left  on  the  sidewalk,  pialntiif  introduced  the  Judgment  roll  in 
the  action  against  it  The  Judgment  did  not  show  the  nature  of  the  action, 
nor  the  particular  cause  for  which  it  was  rendered.  The  pleadings  alleged 
the  making  of  a  contract  between  the  d^  and  the  contractor  to  build  a 
sewer;  that  the  contractor  negligently  left  a  pipe  across  the  sidewalk,  over 
which  idaintiff  fell;  and  that  the  city  negligently  left  the  sidewalk  in  said 
dangerous  condition.  No  issue  as  to  the  primary  liability  as  between  the 
city  and  the  contractor  was  tried.  Held,  that  the  city  could  not  recover 
on  the  contractor's  bond. 
4.  Same— City  and  Ck)NTRACT0R— Liabtmty  on  Bokd. 

A  contract  with  a  city  for  building  a  sewer  provided  that  the  con- 
tractors should  indemnify  the  city  and  save  it  harmless  from  all  actions 
brought  against  it,  and  all  damages  to  which  it  might  be  put  by  reason 
Off  Injury  to  the  person  or  property  of  another  resulting  from  negligence 
in  performing  the  work,  or  guarding  it,  or  from  any  act  or  omission  on 
their  part  U^d,  that  the  contractors  are  not  liable  simply  because  a 
Judgment  has  been  recovered  against  the  city  for  injuries  caused  by  a 
pipe  left  on  the  sidewalk,  but  it  must  be  shown  that,  as  between  the  city 
and  contractors,  the  latter  were  primarily  liable. 

0w  SAins. 

A  contract  with  a  dty  to  bufld  a  sewer,  providing  that  the  contractorB 
sbould  indemnify  the  dty  and  save  it  harmless  from  all  actions  brought 
against  it  or  damages  to  which  it  might  be  put  for  injuries  caused  by  tlielr 
acts  or  omissions,  provided  further  that  so  much  of  the  money  due  them 
as  might  be  considered  necessary  by  the  commissioner  of  public  worlcR 
might  be  retained  by  the  city  at  its  sole  and  exclusive  option  until  all 
such  actions  or  claims  for  damages  should  be  settled.  Held,  in  an  action 
by  the  dty  on  the  contractors'  bond,  of  which  the  contract  was  made  n 
part,  for  Indemnity  for  a  Judgment  recovered  against  it  for  personal  in- 
juries, that  it  was  no  defense  that  the  city  made  payments  to  the  contract- 
ors after  the  injured  person  had  filed  his  claim  for  damages  against  It 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
New  York  against  John  Brady  and  another.  There  was  a  judg- 
ment for  pialntiif  on  a  verdict  directed  by  the  court,  and  defend- 
ants appeal.    Eeversed. 

August  31,  1883,  Joseph  D.  Nutt  and  Patrick  Keams*  who  were  partners 
imder  the  firm  name  of  Nutt  &  Keams,  entered  into  a  contract  in  writing 
with  the  mayor,  aldermen,  and  commonalty  of  the  dty  of  New  York,  whereby 
tbey  agreed,  in  consideration  of  certain  payments  therein  provided  for,  to 
construct, a  sewer  in  Ninth  avenue,  between  Eighty-First  and  Elghty-Thinl 
ctzeets,  in  the  dty  of  New  York,  and  to  complete  the  same  in  a  good  and 
substantial  manner.  The  contract  contained  the  following  provision:  "That 
during  the  performance  of  the  said  work  he  (they)  will  place  proper  guards 
upon  and  around  the  same  for  the  prevention  of  acddent,  and  at  night  will 
put  up  and  keep  suitable  and  sufficient  lights,  and  that  he  (they)  will  in- 
demnify and  save  harmless  the  parties  of  the  first  part  from  all  suits  and 
actions  of  every  name  and  description  brought  against  them,  and  all  costs  and 
damages  to  which  they  may  be  put,  by  reason  of  injury  to  the  person  or 
property  of  anotlier,  resulting  from  negligence  or  carelessness  in  the  perform- 
ance of  the  worl^  or  in  guarding  the  same,  or  from  in^roper  materials  used 
In  its  construction,  or  by  or  on  account  of  any  act  or  omission  by  the  said 
party  of  the  second  part  or  his  (their)  agents/'  Simultaneously  with  the  ex- 
ecution of  said  contract  a  joint  and  several  bond  was  entered  Into  by  said 
Nutt  &  Keams,  John  Brady,  and  William  HoUweg,  whereby  they  bound  thorn- 
selves  in  the  sum  of  95,000,  the  condition  of  the  obligation  being  that  Nutt 
A  Keams  "shall  well  and  truly,  and  in  good,  sufficient,  and  workmanlike- 
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manner,  perform  the  work  mentioned  In  the  aforesaid  contract,  and  com- 
plete the  same  in  accordance  with  the  terms  and  provisLons  therein  stip^ilated, 
and  in  each  and  every  respect  comply  with  the  condition  therein  contained, 
then  this  obligation  to  be  void;  otherwise  to  remain  In  full  force  and  virtue." 

On  the  13th  of  November,  1883,  Augustus  W.  Cmlkshank  was  injured  by 
falling  over  an  unguarded  pipe  left  across  the  west  sidewalk  on  Ninth  avenue. 
December  7,  1883,  he  filed  his  claim  with  the  dty  for  the  damages  snstahied, 
wliich  was  not  allowed.  In  May,  1884,  he  b^^n  an  action  in  the  supreme 
court  against  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York, 
said  Joseph  D.  Nutt  and  Patrick  Keams.  He  alleged  in  his  complaint,  among 
other  things,  as  follows:  "(4)  That  during  the  progress  of  the  construction 
of  said  sewer  or  sewers  in  the  said  portion  of  Ninth  avenue,  and  in  the  month 
of  November,  1883,  the  defendants  Joseph  D.  Nutt  and  Patrick  Keams  and 
their  servants,  liaving  unlawfully,  carelessly,  and  negligently  placed  and  ex- 
tended a  certain  pipe  over  and  across  the  sidewalk  between  Eighl7-First  and 
Eighty-Second  streets,  on  the  westerly  side  of  Ninth  avenue,  which  said  ave- 
nue is  a  public  highway,  did  negligoitly  and  carelessly  suffer  said  pipe  to 
remain  extended  and  across  said  sidewalk  uncovered  and  exposed,  without 
guarding  the  same,  and  without  placing  any  light  or  signal  near  thereto  to 
indicate  danger,  thereby  creating  and  continuing  a  public  nuisance,  and  ren- 
dering said  sidewalk  Insecure  and  dangerous  to  citizens  and  travelers.  (5) 
That  the  defendant  the  mayor,  aldermen,  and  commonalty  of  the  dty  of  New 
York  and  its  servants,  well  knowing  the  premises,  negligently  left  the  said 
sidewalk  in  the  dangerous  condition  aforesaid.  (6)  That  on  the  13th  day  of 
November,  1883,  the  plaintiff,  while  lawfully  and  carefully  passing  along 
said  westerly  side  of  Ninth  avenue,  between  Eighty-First  and  Eighty-Second 
streets,  on  the  sidewalk,  entirely  unaware  and  unsuspicious  of  danger,  without 
fault  or  negligence  on  his  part,  but  wholly  by  reason  of  the  wrongful  xct. 
neglect,  and  default  of  the  defendants,  stumbled  against  said  pipe,  and  fell 
over  the  same."  The  defendants  filed  separate  answers,  denying  any  liability. 
On  the  6th  of  June,  1885,  notice  was  given  by  the  corporation  counsel  to  Nutt 
&  Keams  and  to  William  HoUweg  and  John  Brady  of  the  pendency  of  the 
action,  the  purpose  for  which  it  was  brought,  that  damages  were  daimed, 
and  they  were  asked  to  defend  the  action  at  their  own  expense.  The  defend- 
ants Hollweg  and  Brady  paid  no  attention  to  the  notice,  and  refused  to 
appear  and  defend  the  action.  On  the  6th  of  October,  1885,  the  action  was 
brought  to  trial,  and  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $4,500 
damages,  and  on  the  same  day  a  judgment  was  ordered  for  $4384.94 
damages  and  costs,  which  the  dty  paid  to  the  plaintiff  on  the  23d  of  December, 
1885,  together  with  interest,  amounting  in  all  to  $4,937.05.  Afterwards  this 
action  was  begun  by  the  city  to  recover  from  these  defendants  the  amount 
which  it  had  been  compelled  to  pay. 

On  the  trial  the  plaintiff  Introduced  In  evidence  the  oontract,  the  bond, 
and  the  judgment  roll,  proved  the  payment  of  the  judgment  and  the  amount 
expended  in  contesting  the  former  action,  and  rested.  Thereupon  the  defend- 
ants moved  for  a  dismissal  of  the  complaint  on  the  ground  that  the  plaintlflT 
had  not  shown  that  the  damages  recovered  by  the  judgment  were^  caused  by 
the  negligence  of  the  contractors,  for  whom  the  defendants  were  suretlee:. 
This  motion  was  denied,  and  an  exception  was  taken.  The  defendants  then 
proved  that  the  dty  paid  on  the  contract  the  following  sums  at  the  following 
dates:  December  1,  1883.  $1,120;  January  30,  1884,  $1,120;  March  31,  1884. 
$1,050.80;  May  12,  1884,  $1,050;  June  10,  1884,  $1,120;  August  28,  1884,  $2,218.- 
02;  May  2.  1885,  $334.90;  total,  $7,918.62.  The  defendants  also  showed  tliat 
August  20,  1884,  the  contractors  admowledged  full  payment  of  all  their 
claims  arising  out  of  the  contract,  and  executed  a  general  release  of  all 
doninnds  against  the  city.  The  defendants  then  proved  that  the  action  brought 
by  Cruikshank  was  not  noticed  for  trial  as  against  the  contractors,  and  that 
in  1888,  on  their  motion,  that  action  was  dismissed  for  the  want  of  prosecu- 
tion. Tlie  defendants  introduced  sections  12,  14,  and  17  of  page  7  of  the 
Uovlsed  Ordinances  of  the  city,  and  offered  to  prove  that  soon  after  the  con- 
tract was  dosed  the  contractors  became  and  remained  insolvent,  which  evi- 
dence was  excluded,  and  an  exception  was  taken.  This  was  all  the  evidence 
received  or  offered  on  the  trial.    At  the  close  of  the  evidence  the  defendants 
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agBijOL  moyed  to  dismias  the  complaintt  which  was  denied,  and  an  exception 
taken,  and  thereupon  the  court  directed  a  verdict  in  favor  of  the  plaintiff 
for  $7,140.73,  the  amount  of  the  former  Judgment  with  interest,  and  $116.14, 
the  expenses  incurred  in  defending  the  former  action.  A  Judgment  was  en- 
tered, from  which  the  defendants  appealed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BAR- 
RETT, J  J. 

James  A.  Deering,  for  appellants. 

W.  H.  dark,  (Charles  Blandy  and  Terence  Farley,  of  counsel,) 
for  respondent&  * 

FOLLETT,  J.  There  was  no  question  of  fact  for  the  jury.  The 
main  contention  on  this  appeal  is,  did  the  evidence  establish  ^ 
cause  of  action  in  favor  of  the  plaintiffs?  The  learned  counsel 
for  the  defendants  insisted  that  their  liability  was  not  established, 
because  it  was  not  alBrmatively  shown  that  the  judgment  re- 
corered  by  Cruikshank  was  for  damages  caused  by  some  negli- 
gent act  or  omission  of  the  contractors,  for  which,  as  between 
them  and  the  city,  they  were  primarily  liable.  That  it  was  neces- 
sary to  show  this  fact,  unless  some  provision  in  the  contract  ren- 
dered it  unnecessary,  is  established  by  several  cases  in  the  court 
of  last  resort.  City  of  Rochester  v.  Montgomery,  72  N.  Y.  65; 
Mayor,  etc.,  v.  Troy  &  L.  R.  Co.,  3  Lans.  270,  aflftrmed  49  N.  Y.  657 ; 
City  of  Cohoes  v.  Morrison,  42  Hun,  216,  aflftrmed  116  N.  Y.  662,  22 
N.  E.  Rep.  1134;  Oceanic  Steam  Nav.  Co  v.  Compania  Transat- 
lantica  Espanola,  134  N.  Y.  461,  31  N.  E.  Rep.  987.  Does  the  fact 
affirmatively  appear  from  the  judgment  roll  that  the  damages  were 
caused  solely  by  the  contractors'  negligence,  or,  if  jointly  with 
the  city,  that,  as  between  them,  the  contractors  are  primarily 
liable?  The  judgment  proi)er  is  in  the  ordinary  form  of  judgments 
in  common-law  actions  for  the  recovery  of  damages,  and  discloses 
neither  the  nature  of  the  action  nor  the  particular  cause  for  which 
the  judgment  was  rendered.  The  postea  simply  recites  that  a  ver- 
dict was  rendered  for  {4,500.  The  only  other  papers  contained  in 
the  roll  are  the  summons,  complaint,  and  answer.  La  the  third  sub- 
diyision  of  the  complaint  it  is  set  out  that  Nutt  &  Kearns  entered 
into  a  contract  with  the  city  by  which  they  undertook  to  build 
for  it  a  sewer  in  Ninth  avenue,  between  Eighty-First  and  Eighty- 
Third  streets.  In  the  fourth  subdivision,  which  is  quoted  in  the 
statement  of  facts,  it  is  set  forth  that  Nutt  &  Kearns  negligently 
left  a  pipe  across  the  sidewalk,  over  which  the  plaintiff  fell  and 
was  injured.  In  the  fifth  subdivision  it  is  alleged  that  the  "citv 
of  New  York  and  its  servants,  well  knowing  the  premises,  negli- 
gently left  the  said  sidewalk  in  the  dangerous  condition  afore- 
said." In  the  sixth  subdivision  it  is  averred  that  "the  plaintiff, 
without  fault  or  negligence  on  his  part,  but  wholly  by  reason  of 
the  wrongful  act,  neglect,  and  default  of  the  defendants,  stumbled 
against  said  pipe  and  fell  over  the  same."  The  result  of  these  al- 
legations is  that  the  injury  was  caused  by  the  concurring  acts  of 
the  contractors  and  of  the  city;  but  the  issue  whether  the  city  or 
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the  contractors  were  primarily  liable  as  between  themselves  was 
not  presented  nor  tried,  as,  indeed,  it  eonld  not  have  been  without 
the  consent  of  both  parties  and  the  court,  for  reasons  stated  in 
Oceanic  Steam  Nav.  Co.  v.  Compania  Traneatlantica  Espanola, 
supra.  This  issue  might  have  been  raised,  as  between  the  defend- 
ants in  the  original  action,  by  the  service  of  an  answer  by  one 
defendant  on  a  codefendant,  as  provided  by  section  521,  Code 
Civil  Proc.  Whether  the  plaintiffs  or  the  contractors  are  pri- 
marily liable  for  the  negligence  is  an  issue  on  which  neither  the 
contractors  nor  their  sureties  hlive  had  their  day  in  court  That 
it  is  possible  that  the  city  may  be  primarily  liable  is  shown  by  the 
terms  of  the  contract  introduced  in  evidence  by  the  plaintiffs,  for  by 
it  the  city  had  the  right  to  sup^vise  and  direct  the  manner  of 
doing  the  work,  and,  among  other  things,  it  was  provided  that: 

'*A11  iron  water  and  gas  pipes  which  it  becomes  necessary  to  remove  shall 
be  considered  as  the  property  of  the  parties  of  the  first  part,  [dty,]  and  left 
In  such  part  or  parts  of  the  streets  as  the  engineer  may  direct,  unless  notice 
to  the  contrary  Is  given  in  writing  by  the  commissioner  of  pubUc  works  to 
the  said  contractor,  in  which  case  the  same  shaU  be  removed  or  otherwise 
disposed  of  at  the  expense  of  snid  contractor." 

When  indemnity  is  sought  by  one  who  has  been  adjudged  liable 
for  damages  arising  from  negligence  for  which  another,  as  be- 
tween themselves,  is  primarily  liable,  the  cases  hdd  that  the  judg- 
ment is  evidence  in  the  action  brought  for  indemnity  (1)  that  the 
defendant  in  the  fbrst  action,  plaintiff  in  the  second,  was  liable 
for  the  damages,  (2)  when  notice  has  been  given  to  defend,  of  the 
amount  of  the  damages  arising  from  the  injury,  but  it  does  not 
establish  which  of  the  wrongdoers  is  primarily  liable.  The  rea- 
son of  this  is  plain.  The  liability  of  the  defendant  in  the  first 
action,  and  the  amount  of  damages  sustained,  were  issues  presented 
and  determined;  but  which  of  the  wrongdoers  was  primarily  liable 
la  an  issue  not  usually  presented  or  determined  in  the  action. 
Oceanic  Steam  Nav.  Co.  v.  Compania  Transatlantica  Espanola, 
supra.  Is  there  any  provision  in  the  contract  which  takes  this 
case  out  of  the  general  rule?  It  provides  **that  they  will  in- 
demnify and  save  harmless  the  parties  of  the  first  part  [dty]  from 
ail  suits  and  actions  of  every  name  and  description  brought  against 
them  [city.]"  The  language  quoted  is  part  of  subdivision  h,  which 
eontains  particular  words  limiting  and  controlling  the  general 
words,  and  makes  it  plain  that  the  contractors  and  their  sureties 
are  not  by  the  terms  of  the  contract  liable  simply  because  a  judg- 
ment has  been  recovered  against  the  city.  Sedg.  St.  &  Const  Law, 
360.  Again,  this  action  neither  was  brought  nor  tried  on  the 
theory  that  a  judgment  having  been  recovered  against  and  paid 
by  the  city  for  acts  arising  out  of  the  construction  of  a  sewer 
rendered  the  contractors  and  their  sureties  liable  under  the  lan- 
guage quoted  from  provision  h,  and  it  is  not  necessary  to  consider 
further  this  question. 

The  fact  that  the  city  made  payments  to  the  contractors  after 
Gruiksfaank  was  injured  and  presented  his  claim  is  no  defense  to 
this  action,  for  the  contract  provides: 
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"Tfae  ssid  party  of  tbp  second  part  Icontractors]  hereby  fartber  agrees  tbat 
the  whole  or  so  much  of  the  moneyi  due  to  him  [them]  under  and  by  virtu* 
of  this  agreement  as  shall  or  may  be  considered  necessary  by  the  comoils- 
sloner  of  public  works  shall  or  may  be  retained  by  the  said  parties  of  the 
first  part  [city]  at  their  sole  and  exdusiye  option  rnitU  all  such  nits  or  dainift 
for  damages  aforesaid  shall  have  been  settled,  and  evideiioe  to  that  effect 
furnished  to  the  satisfaction  of  the  said  commissioner.*' 

The  contract  is  referred  to  in,  and  ia  saade  a  part  of,  the  bond 
executed  bj  theee  defendants.  The  judgment  most  be  teveraedy 
and  a  new  trial  granted,  with  oostg  to  the  appellants  to  abide  the 
event    All  concur. 


viOHun,  432.) 
8CRIPTURB  V.  SORIPTURU 

(Supreme  CJourt,  General  Term,  Third  Department.    July  8,  1893.) 

DiVOKCB— SSTTINO  ASIDK  DEFAULT— SbCOHD  MaARIAOB. 

Where  defendant,  in  a  divorce  suit,  shows  a  right  to  have  a  default 
set  aside  by  reason  of  the  refusal  of  a  postponement  of  the  trial  for  the 
absence  of  necessary  and  material  witnesses,  and  it  appears  that  plaintiff's 
counsel  were  immediately  notified  that  motion  would  be  made  to  open  the 
default,  defendant's  right  to  defend  will  not  be  affected  by  the  fact  that 
plaintiff  married  a  second  time  before  reasonable  time  was  had  for  pre- 
paring the  motion  papers. 

Appeal  from  special  term,  Clinton  county. 

Actii^n  bj  Jeronie  Bcripture  against  Fannie  E.  Scripture  for 
divorce.  Judgment  and  decree  for  plaintiff  by  default  From  an 
order  denying  motion  to  open  default,  defendant  appeals.    Modified. 

Argued  before  MAYHAM,  P.  J.  and  PUTNAM  and  HERRICB; 
JJ. 

Leavitt  &  Leavitt,  (Edwin  R  Leavitt,  of  counsel,)  for  appellant 
Whitman  &  Enchea,  (J.  M.  Whitman,  of  counsel,)  for  resiwndent 

MAYHAM,  P.  J.  This  was  an  action  brought  by  the  plaintiff 
against  the  defendant  for  an  absolute  divorce,  on  the  ground  of 
adultery.  The  adultery  charged  in  the  complaint  was  alleged  to 
have  been  conmiitted  in  April,  1887,  with  Edward  La  Fay;  also 
in  December,  1886,  with  cne  P.  Marshall  Huntington;  also  charged 
the  defendant  with  living  in  adulterous  intercourse  from  March, 
1886,  to  March,  1887,  with  said  Huntington,  at  437  Fourth 
avenue.  New  York.  The  complaint  also  charged  adulterous 
intercourse  between  the  defendant  and  Heniy  Wyant  on  or 
about  the  1st  of  January,  1889,  also  on  or  about  the  1st  of  January, 
1890,  at  437  Fourth  avenue.  New  York.  The  defendant,  in  her 
answer,  admitted  her  marriage,  denying  all  the  allegations  of 
adultery  charged  in  the  complaint,  and  charged  the  plaintiff  with 
adulterous  intercourse  with  several  females,  at  several  different 
times  and  places,  specifically  designating  the  time  of  each  alleged 
adulterous  intercourse.  The  answer  also  set  up  cruel  and  inhuman 
treatment  by  the  plaintiff  of  the  defendant,  and  failure  and  neglect 
on  his  part  to  Bupi)ort  the  defendant.  The  issue  was  joined  upon 
the  above  complaint  and  answer  November  14,  1891.     On  the  ^h 
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of  May,  1892,  the  plaintiflf  noticed  the  cause  for  trial  at  a  circuit 
and  special  term  appointed  to  be  hdd  at  Caldwell  on  the  13th  day 
of  June,  1892.  On  the  last-mentioned  day  the  case  was  called 
upon  the  calendar,  and,  on  its  being  so  called,  Steams,  of  counsel 
for  the  defendant,  appeared,  and  moved  an  adjournment,  and  read 
an  afladavit  of  Edwin  R  Leavitt,  one  of  the  attorneys  for  the  defend- 
ant, showing,  among  other  things,  that  on  the  6th  day  of  June, 
1892,  defendant's  attorneys  wrote  to  Steams,  of  Glens  Palls,  re- 
questing him  to  attend  to  the  postponement  of  the  trial,  and  inform- 
ing him  why  the  defendant  would  not  be  ready  for  trial  at  the 
circuit  on  the  13th,  and  requesting  him  to  see  the  plaintiff's  at- 
torneys, and  ask  them  to  consent  to  an  adjournment  of  the  case. 
The  affidavits  also  show  that  defendant's  attorneys,  in  New  York, 
on  the  10th  of  June,  1892,  sent  telegram  to  Steams  inquiring 
if  he  had  received  affidavits  for  adjournment,  and  requested  an 
answer,  to  which  Steams  replied,  **Yes."  In  response  to  that, 
defendant's  attorneys  informed  Steams,  by  tel^ram,  "they  had  sent 
papers."  On  the  14th  of  June,  1892,  defendant's  attorneys  again 
telegraphed  Steams,  in  care  of  the  clerk  of  the  court,  stating  that 
he  had  forwarded  affidavits  of  physician.  The  affidavit  also  dis- 
closed that  Dr.  Huntington,  one  of  the  corespondents  charged  in 
the  complaint  with  having  adulterous  intercourse  with  the  defend- 
ant, was  absent  and  in  Euroi)e,  where  he  had  been  for  about  two 
months,  stating  that  he  would  not  return  in  time  to  be  a  witness 
for  defendant  at  the  Caldwell  circuit,  and  that  he  was  a  necessary 
and  material  witness  for  the  defendant  on  the  trial  of  the  action. 
The  affidavit  also  stated  that  the  defendant  was  iU,  and  unable  to 
attend  the  court  at  which  the  case  was  noticed  for  trial,  and  that 
she  was  a  necessary  and  material  witness  for  the  defendant  The 
counsel  in  support  of  the  motion  to  adjourn  the  case  also  presented 
the  affidavit  of  the  plaintiff,  setting  forth  her  illness  and  inability 
to  attend  the  circuit  at  which  the  cause  was  noticed  for  trial;  also 
the  absence  of  Dr.  Huntington,  and  her  inability  to  procure  him  as 
a  witness;  also  the  materiality  of  said  Huntington  as  a  wit- 
ness on  her  behalf,  as  she  was  advised  by  her  counsel,  after 
stating  what  she  expected  to  prove  by  him  to  her  counsel,  and  that 
she  could  not  safely  proceed  to  the  trial  of  the  action  without  the 
testimony  of  Dr.  Huntington;  also  the  affidavit  of  Eber  Scripture^ 
defendant's  son,  who  resided  with  her  at  the  time  in  New  York, 
stating  the  illness  of  his  mother  and  her  inability  to  attend  the 
trial  at  the  circuit;  also  the  certificate  of  Dr.  CJourcoula,  that  he 
was  the  attending  physician  of  the  defendant,  and  that  she  was  ill 
of  rheumatism,  and  unable  to  attend  the  Caldwell  circuit.  This 
certificate  was  not  sworn  to,  but  its  execution  was  acknowledged 
before  a  notary  public.  Counsel  for  the  defendant  also  read  an 
affidavit  of  Edwin  R  Leavitt,  substantially  reiterating  the  facts 
contained  in  the  other  affidavits  and  his  inability  to  attend  the 
circuit  in  person,  on  account  of  pressing  professional  engagements. 
The  affidavits  of  Dr.  Courcoula,  verified  on  the  14th  of  June,  1892, 
and  r'uUy  setting  out  the  illness  of  the  defendant  and  her  inability 
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to  attend  at  such  trial,  was  forwarded  to  Stearns,  but  not  received 
in  time  to  be  used  on  the  motion  to  postpone.  The  plaintiff,  on  said 
motion  to  postpone,  gave  no  evidence,  but  the  motion  was  denied 
by  the  learned  trial  court,  and  on  the  13th  of  June,  1892,  the  case 
was  heard  before  a  jury,  no  one  appearing  en  the  part  of  the  de- 
fendant, and  the  jury,  after  hearing  testimony,  and  being  charged 
by  the  court,  returned  into  court  with  a  verdict  in  favor  of  the 
plaintiff  for  a  divorce. 

The  stenographic  report  of  the  testimony  on  the  trial  was  made 
a  part  of  the  moving  papers  on  this  motion,  from  which  it  appears 
that  the  plaintiff,  Scripture,  was  sworn  on  his  own  behalf,  and 
swore  that  he  was  informed  that  his  wife  was  guilty  of  adultery, 
and  swore  to  having  found  a  batch  of  letters  purporting  to  have 
been  written  by  T.  E.  Huntington,  one  of  the  corespondents  charged 
in  the  c<»nplaint,  one  of  which  letters  was  headed  '^My  Darling 
liittle  Wife."  The  contents  of  these  letttrs  were  excluded  by  the 
court  The  witness  was,  however,  permitted  to  swear  that  he  had 
surrendered  them  to  the  defendant  The  answer  of  the  defendant 
in  this  action  was  duly  verified  by  her,  and  the  affidavit  upon  which 
she  asked  to  postpone  the  trial  of  this  action  contained  an  affi- 
davit of  merits  on  the  part  of  the  defendant  The  affidavits  of  the 
defendant  used  on  this  motion  positively  denied  the  adulterous 
intercourse  charged  in  the  complaint,  and  alleged  cruel  and  inhu- 
man treatment  by  the  plaintiff  of  her  while  they  lived  together 
as  husband  and  wife;  also  the  affidavit  of  the  corespondent  Edward 
lia  Fay  denies  positively  the  adulterous  intercourse  charged  in  the 
complaint,  and  the  circumstances  tending  to  prove  adultery,  proved 
upon  the  trial  by  the  testimony  of  Nathan  Henry  Stafford.  The 
affidavit  of  the  defendant  also  denies  the  testimony  of  Stafford 
that  she  ever  admitted  La  Fay  was  in  her  room  with  her  alone. 
The  affidavits  also  offered  on  the  part  of  the  defendant  on  this 
motion  proved  her  character  and  conduct  during  all  the  time  of 
her  residence  in  New  York  to  have  been  unexceptionably  good, 
and  also  tend  to  prove  cruel  and  inhuman  treatment  on  the  part 
of  the  plaintiff  towards  her  while  they  lived  together  as  husband 
and  wife  at  Olens  Falls  and  Sandy  HilL  The  affidavit  of  Dr. 
Huntington,  read  on  this  motion,  denies  all  the  allegations  of 
adultery  between  him  and  the  defendant  in  the  complaint  alleged; 
also  denies  proof  that  any  letters  were  ever  written  by  him,  or 
found  in  the  possession  of  defendant,  as  sworn  to  by  plaintiff  on 
the  trial  The  plaintiff  offered  in  evidence  the  affidavit  of  several 
witnesses,  tending  to  prove  his  good  moral  character  and 
ciiaracter  for  truth.  The  case  shows  that  on  the  trial  of  this 
action  at  the  circuit,  after  the  default  was  taken,  counsel  for  the 
defendant  notified  the  counsel  for  the  plaintiff  that  a  motion  would 
be  made  to  open  the  default.  It  appears  from  the  record  that  the 
judgment  was  entered  on  the  18th  of  June,  1892,  and  the  affidavit  of 
the  plaintiff  discloses  that  on  the  2d  day  of  July,  1892,  the  plaintiff 
was  married  to  Abbie  Hale,  of  Norwood,  St  Lawrence  county. 

I  am  clearly  of  the  opinion  that,  upon  the  facts  disclosed  on 
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this  motion,  the  defendant  excnsed  her  defanlt,  and,  unless  the 
subsequent  marriage  of  the  plaintiff  furnishes  a  reason  why  such 
default  should  not  be  opened,  the  defendant  should  be  permitted 
to  try  this  case  upon  the  merits.  The  evidence  on  this  motion 
discloses  that  the  defendant,  in  her  answer  and  in  her  affidavit  to 
postpone  the  case,  swore  to  merits.  The  evidence  also  shows  on 
this  motion,  and  the  court  cannot  fail  to  see,  that  Dr.  Huntington 
was  a  necessary  and  material  witness  for  the  defendant  on  the 
trial  of  this  action,  and  that,  without  his  testimony,  she  could  not 
safely  have  proceeded  to  the  trial,  as  she  swore  in  her  affidavit 
•  on  the  application  to  postpone  the  trial  of  the  cause.  That  being 
so,  she  had  a  right  to  assume  that,  as  matter  of  legal  justice,  the 
trial  would  be  postponed,  and  hence  that  she  would  not  be  required 
to  prepare  for  trial  in  the  absence  of  so  material  a  witness,  whose 
testimony,  as  appears  from  the  evidence  on  this  motion,  could  sub- 
sequently, and  within  a  reasonable  time,  have  been  procured.  Nor 
do  we  think  the  announcement  upon  the  trial  that  the  plaintiff 
would  not  introduce  evidence  of  the  alleged  adulterous  intercourse 
with  Huntington  put  the  case  in  a  position  that  the  defendant 
should  have  been  forced  to  trial.  She  had  alleged  recriminatory 
adulterous  acts  on  the  part  of  the  plaintiff,  and  in  her  affidavit  she 
swears  that  she  expects  to  prove  such  acts  by  the  testimony  of 
Huntington.  He  was  therefore  necessary  and  material  as  a  wit- 
ness to  prove  her  affirmative  defense,  even  though  no  evidence  was 
offered  of  adulterous  intercourse  with  him.  TVTiether  the  defend- 
ant sought  affirmative  relief,  and  asked  for  an  affiimative  decree, 
dissolving  the  marriage  on  her  part,  was  immaterial,  as  the 
adulterous  intercourse  charged  in  the  answer,  if  proved,  would  have 
amounted  to  a  good  defense  in  this  action.  Smith  v.  Smith,  4 
Paige,  432.  There  was  no  evidence  offered  by  the  plaintiff  on  the 
motion  to  i>ostpone  the  trial  calculated  to  impugn  the  good  faith  of 
the  application  to  postpone,  and  the  case,  as  it  was  presented, 
proved  that  the  defendant  was  a  necessary  and  matericd  witness 
herself;  was  in  such  delicate  health  as  to  make  her  attendance 
upon  the  court  at  that  time  practically  impossible;  and  that  fact, 
standing  undisputed,  with  the  additional  fact  of  the  materiality 
of  the  testimony  of  Huntington,  and  the  defendant's  inability  to 
procure  his  testimony,  furnished  clear  and  unquestioned  legal 
right  on  her  part  to  have  the  trial  of  the  case  postponed,  and  the 
learned  trial  judge  on  this  motion  so  holds.  But  the  embarrassing 
<luestion  in  this  case  grows  out  of  the  fact  that  the  plaintiff,  sub- 
sequent to  the  entry  of  this  decree,  intermarried  with  what  we  must 
presume  an  innocent  person,  wholly  ignorant  of  the  facts  upon 
which  it  is  sought  to  open  this  decree,  and  permit  a  trial  of  the 
issue  in  this  case.  The  haste  with  which  the  plaintiff  married  the 
second  time  involves  these  two  women  in  this  unfortunate  compli- 
cation, and  the  learned  judge  at  the  circuit  and  at  the  spe- 
cial term,  when  this  motion  was  heard,  held  that,  in  determining 
between  these  two  innocent  persons,  the  last  wife  was  entitled  to 
the  protection  of  the  court     If,  as  we  have  seen  from  the  proof 
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on  this  motion,  the  defendant  was  entitled,  as  matter  of  right,  to 
have  her  default  opened,  and  to  be  permitted  to  try  this  action, 
that  right  existed  at  the  time  of  the  perfecting  of  this  decree. 
That  being  so,  no  subsequent  act  of  the  plaintiff  should  deprive 
her  of  the  benefit  of  that  right 

The  defendant's  attorney  was  notified  of  the  decree  on  the  22d 
of  June,  1892,  and  immediately,  on  the  23d,  notified  plaintiff's  at- 
torney that  he  would  move  to  open  the  decree;  so  that  the  plain- 
tiff, through  his  attorney,  was  not  ignorant  of  the  fact,  at  the  time 
of  his  alleged  marriage,  of  the  defendant's  purpose  to  move  to 
open  the  decree.  With  this  knowledge,  and  before  the  defendant 
had,  under  the  circumstances  in  this  case,  a  reasonable  time  to 
pr^[)are  and  s^^e  motion  papers,  the  plaintiff,  by  an  act  for  which 
the  defendant  is  in  no  way  responsible,  enters  into  a  second  mar- 
riage^ and  now  seeks  to  shield  himself  from  a  trial  of  this  case 
bry  sueh  marriage.  If,  as  we  think,  and  as  seemed  to  have  been 
held  by  the  trial  judge,  this  motion  should  have  been  granted  but 
for  that  second  marriage,  we  can  see  no  good  reason  for  depriving 
the  defendant  of  that  right  by  an  act  over  which  she  had  no  con- 
trol, and  for  which  she  was  in  no  way  responsible.  The  court  of 
equity  has  exercised  the  power  of  opening  a  decree  of  divorce,  and 
letting  in  the  defendant  to  defend,  in  cases  which  would  seem 
to  appeal  less  strongly  for  such  relief  than  in  this  case.  In  Dunn 
T.  Dunn,  4  Paige,  425,  where  the  parties  resided  in  this  state,  but 
the  defendant  was  temporarily  absent  in  another  state,  where  the 
subx^oena  was  personally  served  upon  her,  to  which  she  made  no 
answer,  and  &6  bill  was  taken  pro  confesso,  decree  entered 
jigainst  her,  and  her  husband  entered  into  a  second  marriage,  the 
court,  after  such  marriage,  set  aside  the  default,  and  allowed  the 
defendant  to  come  in  and  defend,  allowing  the  decree  to  stand 
until  the  trial  and  determination  of  the  issue  between  the  plaintiff 
and  defendant,  and  provided  in  the  order  that,  if  the  defense  was 
sustained,  the  decree  should  be  set  aside  and  the  bill  dismissed; 
"but,  if  the  defendant  was  beaten,  the  decree  should  stand  in  full 
force  for  the  protection  of  the  second  wife.  We  think  the  rights 
of  all  the  parties  in  this  action  would  be  best  subserved  by  making 
a  Enmilar  order  in  this  case.  The  order  of  the  special  term  should 
"be  so  modified  as  that  the  defendant  may  be  permitted  to  come  in 
and  defend  in  this  action  on  payment  to  the  plaintiff  of  the  term 
fee  and  witness  fees  for  the  term  at  which  the  decree  was  taken, 
and  f  10  costs  of  this  motion,  and  the  decree  entered  in  this  actiou 
to  stand  until  the  final  determination  of  the  action,  and  the  sub- 
sequent marriage  is  so  far  upheld  as  that  the  plaintiff's  cohabita- 
tion with  the  second  wife,  from  the  time  of  his  marriage  to  her 
mitU  the  time  of  Ihe  determination  in  this  action,  shall  not  be 
treated  as  adulterous  intercourse  for  the  purpose  of  this  action. 

Let  an  order  be  entered  accordingly.    AU  concur. 
v.24K.Y.8.no.3— 20 
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(70  Hun,  675.) 
VAN  SCHAIGK  v.  VAN  BURBN  et  aL 

(Supreme  Court,  Geiiei*al  Term^  Third  Department.    July  8,  1893.) 

CONTUACT— U^•CBRTAINTY. 

Au  agreement  by  the  payee  of  a  note  with  the  maker  that  at  its  maturity 
he  will  double  the  loan  to  the  latter,  and  take  a  new  note  for  double  the 
amount  of  the  first  one,  and  a  mortgage  on  certain  land  to  secure  it,  is 
Toid  for  uncertainty  in  the  absence  of  any  stipulations  as  to  what  the 
terms  of  such  new  note  and  mortgage  shall  be. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  James  A.  Van  Schaick  against  Edgar  O.  Van  Baren, 
Paul  C.  Van  Buren,  and  T.  Franklin  Silvey  on  a  promiseoiy  note, 
in  which  defendants  pleaded  an  agreement  by  plaintiff  to  take  a 
note  of  defendant  Edgar  0.  Van  Buren,  secured  by  mortgage,  on 
the  maturing  of  the  note  in  suit  From  a  judgment  entered  on  the 
report  of  a  referee  in  favor  of  plaintiff,  defendants  api)eal.  Af- 
firmed. 

The  referee  found  the  following  facts: 

That  on  or  about  April  1,  1884,  at  Schuylerville,  N.  Y.,  the  plaintiff  loaned 
to  the  defendants  the  sum  of  $1,500,  and  they  executed  and  deliyered  to  him 
therefor  their  promissory  note,  a  copy  of  which  is  set  forth  in  the  complaint 
herein.  That  at  the  same  time  it  was  agreed  by  parol  between  the  parties 
that,  if  certain  funds  expected  by  plaintiff  from  the  west  should  come  to  him 
during  the  year,  he  would  make  therefrom  a  further  loan  of  $1,500  to  the 
defendant  Edgar  O.  Van  Buren,  and  take  from  him  for  both  such  loans  a 
first  mortgage  for  |8,000  on  his  farm  in  Sunderland,  Vt,  and  surrender  the 
note.  That  notliing  was  said  between  the  parties  as  to  the  time  or  terms  of 
the  proposed  mortgage.  That  the  farm  alleged  \n.  the  answers  to  be  of 
the  value  of  $6,000  was  represented  to  the  plaintiff  by  the  defendants  Paul 
G.  Van  Buren  and  T.  Franklin  Silvey  to  be  of  the  value  of  $4,000  to 
$6,000,  and  was  in  fact  of  the  value  of  only  $3,000.  That  the  interest  for 
one  year  was  paid  on  said  note  before  it  matured;  and  thereafter,  and  about 
April  3,  1885,  the  defendants  demanded  of  the  plaintiff  that  he  advance  an 
additional  sum  of  $1,500,  and  surrender  the  note  and  take  a  mortgage  for 
$3,000  on  said  farm.  That  there  were'  these  two  mortgages  on  said  farm,  one 
held  by  Mr.  Ijiw  for  $1,500,  and  one  held  by  the  defendant  Silvey  as 
indemnity  against  said  note»  and  the  defendants  did  not  execute  or 
tender  to  plaintiff  any  $3,000  mortgage.  That  plaintiff  declined  to  make  the 
further  advance,  and  stated  as  reason  therefor,  In  substance,  that  he  had 
been  obliged  to  send  money  west,  instead  of  receiving  money  from  there.  The 
plaintiff  had  previously  and  on  January  16,  1885,  notified  defendant  SUvey 
by  letter  that  he  should  want  the  money  on  the  note  in  the  spring.  That 
the  plaintiff  is  the  owner  and  holder  of  said  note.  That  the  same  became 
due  and  payable  before  the  commencement  of  this  action,  and  the  defend- 
ants are  indebted  to  the  plaintiff  thereon  In  the  sum  of  $1,500,  with  Interest 
thereon  from  April  1,  1885. 

The  material  part  of  his  opinion  is  as  follows: 

Upon  first  reading  the  pleadings,  a  doubt  arose  in  my  mind  as  to  the  suf- 
ficiency of  the  answers  to  constitute  a  defense.  However  that  may  be,  the 
proofs  have  not  satisfied  me  that  any  valid,  enforceable  contract  to  make  the 
further  loan  and  take  a  mortgage  was  entered  into,  nor  that  the  loan  made 
and  the  one  to  be  made  were  inseparable  or  dependent,  nor  that  plaintiff  has 
failed  in  the«performance  of  any  valid  agreement  made  by  him;  and  I  am  at 
loss  to  know  what  kind  of  a  mortgage  the  defendant  Edgar  should  have 
tendered  to  entitle  him  to  specific  performance  or  to  damages  for  nonper- 
formance. So  far  as  the  agreement  between  the  parties  rested  in  parol,  it 
was  void  for  incurable  uncertainty.    Pars.  Oont.  (Cth  Ed.)  561,  565;  Abeel 
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T.  Hadcliff,  13  Johns.  297;  Baurman  y.  Binzen,  (Sup.)  10  N.  Y.  Supp.  342. 
Nor  wajs  tbis  part  so  much  a  part  of  the  note  as  to  vitiate  it,  or  to  constitute 
a  complete  defense  to  it  except  by  way  of  counterclaim.  Battermnn  v. 
Pierce.  3  HiU,  171;  Abeel  v.  Raddiff,  13  Johns.  297;  Swift  ▼.  Opdylte,  43  Barb. 
274;  Tipton  y.  Feltner,  20  N.  Y.  423;  Isaacs  v.  Plaster  Works,  67  N.  Y.  124. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

E.  A.  Parmaiter,  for  appellants. 
L.  Fraser,  for  respondent 

H£BiBIGK,  J.  I  am  not  entirely  satisfied  with  the  findings  of 
the  referee  npon  the  facts  in  this  case.  It  seems  to  me  that  the 
prex)onderance  of  evidence  shows  that  the  agreement  upon  the 
part  of  the  plaintiff  was  to  advance  an  additional  f  1,500  in  the 
spring  of  the  year  following  the  giving  of  the  note  in  question, 
and  to  then  take  a  mortgage  for  the  whole  |3,000,  and  surrender 
up  the  note  of  f  1,500.  But,  conceding  the  true  state  of  facts  to 
be  as  I  have  suggested,  still  the  agreement  is  one  that  does  not 
seem  to  be  capable  of  being  enforced  by  reason  of  its  uncertainty. 
The  authorities  on  that  point  cited  by  the  referee  in  his  opinion, 
and  abo  by  the  court  in  the  case  of  Baurman  v.  Binzen,  (Sup.)  16 
N.  Y.  Supp.  342,  seem  to  sustain  the  contention  of  the  referee  upon 
that  point,  (see,  also,  Milliman  v.  fiuntington,  68  Hun,  258,  22  N. 
T.  Supp.  997;)  and  I  therefore  think  that  judgment  should  be 
affirmed.    I  see  no  occasion  for  writing  an  opinion. 

Let  judgment  be  affirmed  with  costs.    All  concur. 


(4  Misc.  Hep.  261.) 
WALTON  v,  MATHER. 

(City  Cowct  of  New  York,  General  Term.    June  28,  1803.) 

1.  Altuohity  of  Agent— Evidence— Oubstion  for  J  dry. 

In  an  action  for  wrongful  discharge  as  defendant's  stage  manager, 
plaintiff  testified  that  defendant  told  him  seyeral  times  that  one  W.  was 
her  flnancial  and  personal  representative,  and  the  manager  of  her  com- 
pany. HMf  that  the  evidence  was  sufficient  to  submit  the  question  of  W.*s 
authority  to  act  for  defendant  to  the  jury. 

9.  Contract  of  Employment-* What  Constitutes. 

A  writing  which  ^recites:  'This  memorandum  certifies  that  I  haye  en- 
gaged ♦  ♦  ♦  Mr.  Henry  B.  Walton  for  the  Margaret  Mather  Dramatic 
Co.,  season  of  1890-1,  at  a  salary  of  seventy-five  (75)  dollars  per  week, 
subject  to  the  conditions  and  r^rulations  of  a  contract  which  is  to  be 
substituted  for  the  memorandum,"— is  not  a  contract,  as  it  is  subject  to 
conditions  and  regulations  to  be  thereafter  agreed  on  by  the  parties. 

Ai^peal  from  trial  term. 

Action  by  Henry  E.  Walton  against  Margaret  Mather  for  wrong- 
ful dischai^e  from  defendant's  employ.  fVom  a  judgment  of  non- 
suit, plaintiff  appeals.     Reversed. 

Argued  before  VAN  WYCK  and  FITZSIMONS,  JJ. 

Nathan  Lewis  and  S.  G.  Adams,  for  appellant 
Dittenhoefer  &  Gerber,  for  respondent 
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VAN  WYCK,  J.  At  the  dose  of  plaintiffs  case,  at  trial,  he 
was  nonsuited  on  the  grounds  that  the  parties  never  came  to  a 
complete,  final  contract,  and  that  D.  C.  WiUoughby  had  no  au- 
thority to  act  for  Miss  Mather,  the  ddfendant  Mie  plaintiff  testi- 
fied that  ''Mr.  Willoughby,  in  1890  and  1891,  was  the  financial  and 
personal  representative  and  manager  of  the  defendant,  and  I  know 
that  by  Miss  Mather  telling  me  so,"  and  that  ''^liss  Mather  UM 
me  a  dozen  times — ^twenty  times — ^that  Mr.  Willoughby  was  the 
manager  of  her  company."  The  proof  in  this  regard  was  sufficient 
to  carry  the  question  of  Mr.  Willoughby's  authority  to  the  jury. 

Now,  as  to  whether  the  parties  ever  came  1x>  a  complete  final 
contract:    The  plaintiif  had  marked  in  evidence  the  following: 

"This  memorandum  coiifies  that  I  have  engaged  this  12th  day  of  June,  189(1 
Mr.  Henry  B.  Walton,  for  the  Margaret  Mather  Dramatic  Ck).,  season  at 
1890-1,  at  a  salary  of  seventy-flve  (75)  dollars  per  week,  subject  to  the  con- 
ditions and  regulations  of  a  contract  which  is  to  be  substituted  for  the 
memorandum. 

[Signed]  •!>.  0.  WUlought»y. 

"HeuiT  B.  Walton." 

Although  19iis  memorandum  names  the  term  of  employment,  rate 
of  compensation,  and  general  nature  of  the  business,  yet  it  is  not 
a  contract,  because  it  is  subject  to  conditi<ms  and  regulations  to  be 
thereafter  agreed  upon  by  the^parties.  Hence,  the  minds  of  the 
parties  had  not  yet  met  And  if  plaintiff's  cause  had  rested  solely 
on  this  memorandum  the  nonsuit  would  have  been  justified  by  tiie 
rulings  in  the  leading  case  upon  this  subject,  of  Ghinnock  t. 
Marchioness  of  Ely,  12  Law  T,  (N.  8.)  251,  and  in  Mayer  v.  McCJreery, 
119  N.  Y.  434,  23  N.  E.  Bep.  1045.  However,  it  must  be  remembered 
that  in  both  of  those,  cases  the  contracts  were  required  to  be  in 
writing  by  the  statute  of  frauds,  while  there  is  nothing  in  the 
memorandum  here  which  requires  the  conditions  and  regulations 
to  be  agreed  upon  to  be  in  writings  nor  does  it  come  within  the 
provisions  of  the  statute  of  frauds.  Hence,  those  conditions  and 
regulations  could  be  waived,  or  agreed  upon  by  the  parties  orally; 
and  this  plaintiff  contends,  by  evidence,  that  all  conditipim  and 
regulations  were  waived  by  Miss  Mather,  except  as  to  the  nature 
of  the  services  to  be  performed  by  him,  to  wit,  as  stage  manager 
of  her  company,  while  she  contends  in  her  answer — 

-'That  one  of  the  conditions  of  the  employment  of  the  plaintifT  was  that  his 
engagement  and  employment  could  terminate  by  either  party  giving  to  the 
other  two  weeks*  previous  notice  of  their  intention  to  terminate." 

It  is  true  that  by  the  answer  she  denied  making  any  contract 
at  all;  but,  as  already  shown,  plaintiff ^s  proof  of  Mr.  Willoughby's 
authority  to  act  for  her  was  sufficient  to  carry  that  question  to 
the  jury,  and  as  to  her  own  participation  in  the  making  of  the  lion- 
tract  the  plaintiff  testified: 

'*l  had  the  first  conversation  with  Miss  Mather  In  r^gacd  to  this  eonliaiGfc  <fa 
August  at  the  Victoria." 

And  that: 

"After  that  paper  of  June  12, 1890,  was  signed,  I  saw  Miss  lilather  In  August, 
at  the  Victoria  Hotel    That  was  the  first  time  I  had  seen  her,  except  on  the 
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stage;  pemnally,  to  lai«w  her.  BIr.  WiUoH^^ibr  was  present  and  wttb  ms 
at  the  time.  Mr.  Willoughby  introduced  me  to  her.  I  said  I  iMd  had  the 
pleasure  of  se^ng  her  before,  Irat  not  personally^  to  be  acquainted  with  her. 
He  said,  *Thi8  is  tiie  stage  manager/  Mr.  Willooghby  said»  *This  is  the  stage 
manager/  She  asked  me  yarions  things  about  the  people,-Hlid  I  know  any  of 
ttiem?  I  said  I  knew  some  of  them,  and  then  we  had  a  further  eonverBation, 
which  was  to  this  Intent:  I  said,  *Yoa  will  understand,  before  I  commence 
with  you.  Miss  Mather,  that  I  have  the  entire  sole  contr<^  of  the  stage,r-not 
to  be  a  manager  in  name,  to  ring  up  the  curtain,  but  I  must  be  responsible 
for  eyerythingv  1  must  be  the  stage  director,  not  alone  in  name,  but  in  act.' 
She  agi^ed  with  me  perfectly.  That  was  thereupon  settled,  and  we  ar- 
ranged for  a  call  of  the  whole  company.  She  told  me  when  to  call  them.  I 
mean  by  that  that  the  stage  manager  puts  up  a  notice,  stating  that  there  will 
be  a  rehearsal  at  such  and  such  a  time,  on  such  and  such  a  date,  for  eyery* 
bo^,  and  in  pursuance  of  that  arrangement  I  called  the  company.  I  did. 
I  signed  it  with  my  own  name,  as  stage  manager  for  Margaret  Mather,  and 
the  company  met.  And  after  that  I  went  on,  and  continued  to  render  serviceB 
as  stage  manager  of  the  company  erery  day  up  to  the  opening  night,  which 
was,  I  think,  September  8th;  and  after  that  I  continued  every  day  up  to 
December.  From  the  time  of  the  opening  of  the  season,  in  September,  until 
December,  the  company  visited  many  places,  and  performod  in  dUTerent  places. 
In  December  we  were  performing  at  The  Fifth  Avenue  Theater.  I  was  paid  up 
to  December  regularly.    Mr.  Willoughby  paid  me  at  the  beginning." 

And  that  he  wag  discharged  without  cause  on  December  8,  1890. 

The  plaintiff  i^onld  not  have  been  nonsuited,  for  his  proof  shows 
that  Miss  Mather  employed  him  as  the  stage  manager  of  her 
dramatic  company;  that  the  tenns  of  his  employment  were  for 
her  season  of  1890-91,  which  commenced  in  August,  1890,  and 
ended  in  May,  1801,  and  that  the  rate  of  his  compensation  was  fixed 
at  f75  per  week;  that  he  entered  upon  the  performance  of  such 
employment  in  Angast,  1890,  and  continued  the  same  to  December 
8, 1890,  for  which  he  was  paid  f75  per  week  by  her  manager;  that 
he  was  then  discharged,  without  cause;  and  that  he  is  entitled 
to-  recoTer  f76  for  each  of  about  20  weeks  remaining  of  the  tenn 
of  his  employment  Judgment  reversed,  and  new  trial  granted, 
with  costs  to  appellant^  to  abide  the  event 


(4  Misc.  Rep.  338.) 
In  re  RILHY'S  ESTATE. 

(Sarrognte^fl  Court,  Gattaraugos  County.    July  a»  lS98w) 

CoKSTnacTiow  op  Will— Creation  or  Trust— Uiohtb  of  Trustkb. 

A  testator  left  his  brother  $1,000  in  lieu  of  all  claims  against  testator 
or  his  estate.  He  appointed  his  son  sole  trustee  of  such  bequest,  to  take 
charge  of  the  same,  and  use  it  for  the  comfortable  support  of  testator*s 
brother,  and  to  pay  his  funeral  expenses  on  his  death.  Hdd,  tliat  the 
trustee  hftd  no  authority  over  the  person  of  the  beneficiary,  and  hence 
could  not  compel  him  to  live  nt  the  trustee's  house. 

BAMB — RiOSTS  OF  Bbneftciakt. 

The  benefldary  was  entitled  to  so  much  of  the  legacy  as  was  necessary 
for  his  support,  without  regard  to  the  question  of  his  ability  to  support 
him  elf. 

Same— Duties  of  Court. 

Since  the  will  does  not  authorize  the  trustee  to  detei-mine  the  amount  to 
be  paid  for  the  support  of  the  beneficiary,  and  does  not  give  the  benefi- 
ctasy  the  right  to  determine,  socb  amount  should  be  fixed  by  the  court 
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4.  Pathbrt  of  Lboaot— Petitiok  to  Compel— Suffioikwcy  of  Akswbr. 

The  benefldaxy  filed  a  petition  under  Code  Civil  Proc.  §  2804,  to  compel 
the  payment  of  each  legacy,  alleging  that  the  trustee  had  foiled  and  re- 
fused to  provide  a  comfortable  home  for  petitioner,  or  to  furnish  him 
money  from  such  legacy  with  which  to  provide  himself  a  home.  Code 
Civil  Proc  }  2805,  provides  that  if  on  the  return  of  the  citation,  in  sodi 
a  case,  an  answer  in  writing,  duly  verified,  is  filed,  setting  forth  facts 
which  show  that  it  is  doubtful  whether  petitioner's  claim  is  valid  and 
legal,  and  denying  its  validity  or  legality  absolutely,  or  on  information 
and  belief,  a  decree  must  be  made,  dismissing  the  petition.  Hdd^  that  a 
verified  written  answer  filed  by  the  trustee,  denying  the  charge  of  the 
petition,  and  alleging  that  he  had  performed,  and  was  willing  to  perform, 
the  duties  of  the  trust,  but  that  the  petitioner  insisted  on  going  away 
from  home,  and  in  being  influenced  by  those  who  were  seeking  to  obtain 
the  legacy,  was  insufficient  to  entitle  the  trustee  to  a  dismissal  of  the  peti- 
tion. 

Petition  by  John  Riley  against  James  J.  Biley  to  compel  the  pay- 
ment of  a  legacy.     Petition  granted. 

T.  H.  Bowd,  for  petitioner. 
M.  B.  Jewell,  for  trustee. 

DAVIE,  B.  The  will  of  James  Biley,  deceased,  was  admitted  to 
probate  by  the  surrogate's  court  of  Gattarangus  county  on  the  21st 
day  of  September,  1891,  and  letters  thereupon  issued  to  James 
J.  Biley,  executor.  The  will,  among  various  other  bequests,  con- 
tains the  following: 

**I  give  and  bequeath  to  my  brother  John  Riley  the  sum  of  one  thousand 
dollars;  said  sum  of  one  thousand  dollars  to  be  In  lieu  of,  and  in  full  for,  any 
claim  that  my  said  brother  may  have,  or  claim  to  have,  against  me  or  against 
my  estate,  after  my  decease,  and,  if  not  accepted  by  him  in  lieu  of  any  such 
claim,  said  bequest  to  become  a  part  of  my  residuary  estate.  I  hereby  appoint 
my  son,  James  J.  RUey,  sole  trustee  of  said  bequest,  without  bonds,  to  take* 
charge  of  said  sum  of  one  thousand  doUars,  and  to  use  it,  for  the  comfortable 
support  of  my  said  brother,  and  to  pay  his  funeral  expenses;  and,  if  any  part 
of  said  sum  shaU  remain  after  the  decease  of  my  said  brother,  said  residue 
or  remainder  shaU  be  divided  equally  between  my  son  and  daughters." 

On  the  29th  day  of  May,  1893,  the  legatee,  John  Biley,  filed  his 
petition  under  section  2804,  Oode  Civil  Proc,  alleging,  among  other 
things,  that  the  said  executor  and  trustee  had  failed  and  refused 
to  provide  a  comfortable  home  for  the  petitioner,  and  to  pay  him 
any  money  from  said  legacy  with  which  to  provide  himself  a  home. 
On  the  return  of  the  citation  the  trustee  appeared,  and  filed  an 
answer  in  writing,  duly  verified,  denying  the  charge  of  neglect  and 
refusal  to  provide  for  the  petitioner,  and  alleging  "that  he  has  pro- 
vided, and  been  willing  to  provide,  sufficient  funds  and  a  home  for 
the  said  John  Biley,  and  all  things  sufficient  and  proper  for  his 
comfort  and  suppoii:  according  to  his  station  in  life,  but  that  said 
John  Biley  insists  on  going  away  from  home,  and  being  influenced 
by  the  advice  of  others,  who  want  the  funds  which  may  be  procured 
by  the  petitioner;''  and  thereupon  the  said  trustee  moved  for  a  dis- 
missal of  said  proceedings,  pursuant  to  the  requirements  of  section 
2805,  Code  Civil  Proc. 

The  determination  of  the  jurisdictional  question  thus  raised 
was  reserved  until  the  final  submission  of  the  case,  and  is  now  the 
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first  subject  claiming  consideration.  The  section  of  the  Code  re- 
ferred to  (2805)  provides  that  if,  upon  the  return  of  the  citation, 
an  answer  in  writing,  duij  verified,  be  filed,  setting  forth  facts  which 
show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid  and 
legal,  and  denying  its  validity  or  legality  absolutely,  or  upon  in- 
formation and  belief,  a  decree  must  be  made,  dismissing  the  peti- 
tion* The  requirements  of  an  answ^  under  this  section  are  the 
same  as  under  section  2718,  where  a  creditor  files  a  petition  to 
compel  the  payment  of  a  debt  The  character  of  its  contents  is 
distinctly  defined.  It  must  contain  both  a  specific  denial  of  the 
validity  of  the  claim,  also  an  affirmative  allegation  of  facts  showing 
the  doubtful  nature  of  the  claim.  An  answer  denying  the  validity 
of  the  claim,  without  alleging  the  facts,  is  insufficient.  In  re 
Macaulay,  94  N.  Y.  574.  So  is  an  answer  which  alleges  "the  facts, 
without  the  denial  of  validity.  Lambert  v.  Craft,  98  N.  Y.  343. 
The  answer  filed  in  this  proceeding  is  insufficient,  in  both  form 
and  substance, 'to  divest  the  surrogate  of  jurisdiction.  It  contains 
no  distinct  denial  of  the  legality  or  validity  of  the  claim,  nor  does 
it  deny  the  execution  or  probate  of  the  will,  or  the  existence  or 
validity  of  the  trust.  It  does  not  allege  an  insufficiency  of  funds, 
or  any  other  valid  reason  for  not  performing  the  trust  in  accordance 
with  the  spirit  and  intent  of  the  bequest.  It  simply  alleges,  in 
substance,  that  the  trustee  has  performed,  and  is  willing  to  perform, 
the  duties  of  the  trust.  The  only  issue  presented  by  tiie  answer 
relates  to  the  manner  in  which  the  trust  is  being  executed,  and  that 
is  a  matter  peculiarly  within  the  jurisdiction  of  the  surrogate's 
court.  Express  authority  is  conferred  upon  surrogates'  courts  to 
direct  and  control  the  conduct  of  testamentary  trustees,  (section 
2472,  subd.  8;)  and  to  hold  that  an  answer  which  simply  puts  in 
use  the  conduct  of  the  trustee  ousts  the  court  of  jurisdiction 
would  render  the  provisions  of  the  Code,  last  above  cited,  prac- 
tically nugatory.  The  motion  to  dismiss  the  petition  herein  must 
be  denied,  and  the  case  disi>osed  of  upon  its  merits. 

The  petitioner,  who  is  now  of  the  age  of  about  GO  years,  having 
no  family  of  his  own,  had  resided  with  the  testator  for  several  yeara 
prior  to  the  decease  of  testator.  After  his  death  the  trustee,  who 
is  one  of  the  principal  legatees  under  the  will,  continued  to  main- 
tain the  homestead,  and  petitioner  resided  with  him  continuously 
until  the  25th  of  May,  1893,  and  during  such  period  was  reason- 
ably well  supplied  with  the  comforts  of  life  by  the  trustee.  On 
that  day,  however,  an  altercation  took  place  between  petitioner 
and  the  trustee,  and,  in  consequence,  petitioner  went  to  reside 
with  a  brother  in  the  village  of  Salamanca.  The  attitude  of  the 
trustee  in  this  matter,  which  perhaps  is  not  so  distinctly  indicated 
by  the  answer  as  by  the  evidence  produced  upon  the  trial,  is  that 
be  is  willing  to  support  and  maintain  petitioner  at  his  own  home, 
but  that  he  is  unwilling  to  advance  any  money  out  of  said  legacy 
to  procure  support  for  him  elsewhere.  The  trustee  asserts  that  he 
is  dothed  with  a  discretion  as  to  the  particular  manner  of  executing 
this  trust,  and  that  his  requiring  the  petitioner  to  reside  with  him 
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is  only  a  reasonable  and  Intimate  exercise  of  sach  discretion, 
with  which  the  court  should  not  interfere.  It  is  undoubtedly  true 
that,  where  a  trustee  is  given  a  discretion  as  to  the  method  of 
perfonning  the  trust,  courts  ynU.  not  ordinarily  interfere  with  a 
reasonable  use  of  such  discretion;  but  the  claim  of  the  trustee  in 
this  case  is  neither  sustained  by  law,  nor  consistent  with  the 
equities.  It  is  quite  apparent  that  the  legacy  to  the  petitioner  was 
not  a  gratuity  prompted  by  lore  and  affection,  but  a  legacy,  in 
satisfaction  of  a  debt.  Hence,  if  there  was  any  ambiguity  in  the 
terms  of  the  bequest,  it  should  receive  a  liberal  construction  in 
favor  of  the  petitioner.  But  no  such  ambiguity  exists.  The  will 
neither  by  its  express  terms  nor  by  implicsation  oonfeni  upon  the 
trustee  any  authority  over  the  person  of  the  petitioner,  nor  does 
it  give  him  the  right  to  dictate  as  to  where  petitioner  diall  reside. 
The  bequest  of  the  tl,000,  or  so  much  thereof  as  may  be  necessary 
for  the  maintenance  of  petitioner  during  life,  is  absolute,  not  de- 
pendent to  any  extent  upon  his  place  of  abode.  Petitioner  has  the 
free  and  unrestricted  right  to  reside  where  he  desires.  Forman  v. 
Whitney,  2  Abb.  Dec.  163. 

The  x>6titioner  is  entitled  to  demand  and  receive  from  the 
trustee  such  portion  of  said  legacy  as  is  necessary  for  his  support 
and  maintenance,  without  regard  to  the  question  of  his  ability 
to  support  himself.  Holden  v.  Strong,  116  N.  Y.  471,  22  N.  E.  Bep. 
960. 

The  will,  in  this  case,  does  not  make  the  trustee  the  judge  of 
the  amount  required  by  the  petitioner  for  his  support,  nor  d^  it 
make  the  petitioner  himself  the  judge  of  his  own  necessitiea 
Where  a  will  does  not  authorize  the  trustee  to  determine  the 
amount  to  be  paid  for  the  support  of  the  beneficiary,  and  does  not 
authorize  the  beneficiary  himself  to  determine  the  amount,  such 
amount  should  be  fixed  by  the  court  Bundy  v.  Bundy,  38  N.  Y. 
410.  The  petitioner  is  a  man  of  usually  good  health  for  one  of  his 
age,  and  at  the  present  time  undoubtedly  capable  of  contributiiig 
to  some  Extent,  by  his  own  exertions,  to  the  expense  of  his  main- 
tenance. It  does  net  appear  that  he  has  any  property,  aside  from 
the  avails  of  the  legacy.  CJonsequently,  a  proper  regard  for  his 
future  welfare  and  comfort  dictates  an  economical  management 
of  this  fund,  and  no  greater  amount  should  be  directed  to  be  paid 
to  him  than  actually  necessary;  and  I  am  satisfied,  from  the  evi- 
dence in  the  case,  that  the  sum  of  |150  per  annum  wUl  be  sufficient. 
And  in  fixing  the  limit  at  the  comparatively  small  sum  named  I 
have  considered  the  interests  of  the  petitioner,  alone,  and  not, 
to  any  extent,  those  of  the  residuary  legatees,  who  are  entitled  to 
take  whatever  may  remain  of  this  fund  after  the  death  of  the  peti- 
tioner. 

The  evidence  given  upon  the  trial  was  largely  directed  to  the 
conduct  of  the  parties  on  the  25th  of  May,  1893,  when  the  difficulty 
arose  between  them;  the  petitioner  claiming  that  the  trustee,  on 
that  occasion,  assaulted  and  beat  him  without  reason,  and  the 
trustee,  on  his  part,  denying  such  charge,  and  asserting  that  such 
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iiijnTieBastiiep0tTtioiiertlienreeeiT«d^f€fre^ocaBioitedb^  Uls  intoxi- 
catioB.  The  evidence  is  very  contradictory,  and  by  no  means  satis- 
factory, upon  this  subject;  but  it  is  of  little  consequence  who  was 
ihe  pairty  in  iault  at  that  time,  so  long  as  it  now  appears  that  the 
feeling  of  ill  will  thereby  engendered,  and  BtUl  existing,  between 
the  parties,  would  render  the  home  cf  the  trustee  by  no  means 
a  congenial  place  of  abode  for  the  petitioner,  and  affords  an  addi- 
tional reason  for  holding  that  the  support  and  maintenance  of 
the  jHJtitioner  is  not  dependent  to  any  extent  upon  the  continuanoe 
of  his  residence  with  the  trustee. 

The  amount  to  which  the  trustee  is  entitled  on  account  of  ex- 
fienseB  incurred  in  the. supiMirt  of  the  petitictner  will  be  adjusted  and 
allowed  to  him  upon  his  judicial  settlement  as  such  trustee,  and 
in  the  mean  time  the  trustee  should  file  in  the  ofllce  of  the  but- 
rogate  an  annual  account  of  his  proceedings  as  such  trustee,  aad 
should  also  set  apart  the  halance  unexpended  of  this  legaitf, 
keeping  the  same  invested,  so  far  as  practicable,  for  it  is  more  thim 
likdj  that  the  trunbee  would  be  required  to  account  for  interest 
upon  this  fund  in  case  the  principal  pnoves  inaufficieB.fc  for  the 
rapport  jof  petitioner  /during  his  lifetime. 


l4  HiflC.  R^.  355.) 
In  re  CLAPS ADDLB'S  ESTATi:. 

'^vmm/ateia  Gonrt;  .Hei9cixo«r  Cauntgr.   June  10,  1686.) 

1.  IStATOTE  m  JjTMrrATIONfl— PAYMBWr— EVIDEKCB. 

Oode  ^iril  Proc  §  a95,  provides  that  an  acknowledgment  or  promise 
in  wrijUag,  stened  tafjr  tbe  party  to  be  cfaaiged,  is  the  only  competent 
evidence  of  a  new  contract  to  take  a  case  out  of  the  statute  of  Umita- 
Uons,  but  that  the  section  shaU  not  alter  the  effect  of  a  payment  A  note 
against  a  decedent,  barred  by  the  statute,  showed  an  indorsement  of  $50 
-wttliln  the  Btatutoiry  period.  There  was  Uttle  evidence  of  any  payment 
of  money,  but  evidence  that  decedent  said  to  his  wife,  the  payee,  at  the 
time  of  the  indorsement,  *There;  the  note  is  all  right  now.  My  Indorse- 
ment mnlres  It  aU  right."  Held  insufficient  to  bar  the  statute. 
S   Claims  AOAmsT  Decedent— Affidavit. 

An  ntfidavJt  as  to  a  daim  presented  by  an  administratrix  against  the 
estate  is  insufficient  wliich  does  not  state  that  no  : payments  have  been 
made  on  it. 

Accounting  by  Hattie  Clapsaddle,  administratrix  of  Dennis  L» 
dapsaddle.    Objections  to  allowance  of  claim.    Sustained. 

Upon  the  accounting  in  the  abow-entitled  proceeding,  the  administratrix 
Bought  to  prove  and  have  established,  as  a  debt  due  from  the  estate  to  her, 
tlie  amount  of  a  promissory  note  dated  AprU  4,  W^,  made  by  Dennis  L. 
Glapsttddle  and  Xawrence  Clapsaddle,  promising  to  pay  jointly  to  Harriet 
Clapsaddte,  tlnree  years  from  date,  12,100,  with  use.  J.  M.  Hyde,  a  creditor, 
filed  objections  to  the  claim  of  the  adminlstratiix,  viz.:  First,  that  the  claim 
was  harred  by  the  statute  of  Umttatious;  second,  that  the  administratrix  had 
not  made  sufficient  proof  of  the  claim,  and  that  the  proof  and  papers  sub- 
mitted were  not  sufficient  to  authorize  the  allowance  of  the  claim.  The  note 
had  Indomements  written  upon  ft  hi  the  handwriting  of  Dennis  L.  Clapsaddle, 
as  fbUows:  "May  Ist,  1871.  iteccivod  $2(K).(!0  as  interest  on  within  note. 
May  1st,  1875w  Received  4^200.UO  as  interest  on  \\1tliin  note.  May  1st,. 
1879.    Keceived    $200    as    interest    on    within    note.  .May    1st,    1800.    Be- 
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<*oived  fifty  dollars  towards  back  interest.**  The  admlnJatratrlx  presented 
ou  t\xe  hearing,  as  her  claim,  a  copy  of  the  note  and  indorsements,  and  state- 
jnent  that  the  amount  claimed  to  be  due  from  the  estate  of  Dennis  L.  Clap- 
anddle  to  the  claimant  on  the  note  Septeml)er  30,  1891,  for  principal  and 
interest,  was  ^,635.08,  and  this  was  verified  by  the  afiidavit  of  the  admin- 
istratrix, "that  the  amount  of  the  above  promissory  note,  as  stated  in  the 
within  note,  is  now  justly  due,  and  owing  to  her  from  the  estate  of  Dennis 
Ij.  Olapsaddle,  and  that  there  are  no  offsets  thereto." 

James  Ck>nkling,  (James  B.  Bafter,  of  counsel,)  for  administra- 
trix, 

Charles  D.  Thomas,  for  creditors. 

SHELDON,  S.  By  the  provisions  of  section  395  of  the  Code  of 
Civil  Procedure,  "an  acknowledgment  or  promise  contained  in  a 
writing,  signed  by  the  party  to  be  charged  thereby,  is  tlie  only 
•competent  evidence  of  a  new  or  continuing  contract  whereby  to 
take  a  case  out  of  the  operation  of  the  statute  of  limitations;" 
but  tUs  section  does  not  alter  the  effect  of  a  payment  of  principal 
or  interest  The  indorsement,  in  the  handwriting  of  Dennis  Ll 
Olapsaddle,  dated  May  1,  1890,  was  an  acknowledgment  by  him 
at  that  date  that  he  was  indebted  upon  that  note  to  the  holler 
in  the  amount  of  the  note,  and  interest,  less  the  paymentn  in- 
dorsed thereon;  but  the  acknowledgment,  though  in  wilting,  was 
not  signed  by  the  decedent,  and  therefore  was  not  alone  sufficient 
to  lift  the  bar  of  the  statute.  The  indorsement,  however,  is  the 
Admission  and  declaration  of  both  the  holder,  Harriet  Clapsaddle, 
and  the  maker,  Dennis  L.  Clapsaddle,  that  |50  was  paid  on  the 
note  on  the  day  of  the  indorsement,  and  a  payment  made  that  day 
-would  have  the  effect  of  renewing  the  note  from  the  date  of  the 
payment.  If  this  indorsement  were  the  only  proof  on  the  subject 
-of  the  payment  represented  by  that  indorsement,  it  would  be  suffi- 
cient to  support  and  require  a  finding  that  a  payment  of  f50  was 
in  fact  made  on  May  1,  1890,  on  the  note  by  decedent  Additional 
•evidence  upon  the  subject  of  that  indorsement  and  the  payment 
supposed  to  be  represented  by  it  was  given,  and  the  effect  of  It 
must  be  considered.  In  the  case  of  Hulbert  v.  Nichol,  20  Hun,  457, 
JJ!aynard,  J.,  says: 

"When  it  appears  upon  the  face  of  the  instrument  declared  upon  that  the 
statute  lias  run  ngnlnst  it,  the  burden  is  upon  the  party  daimin^  under  it 
to  show  that  the  case  is  excepted  from  the  statutory  bar;  and,  where  the 
exception  contended  for  consists  of  a  constructive  acicnowledgment  of  tbb 
-debt  arising  from  part  payment,  the  partial  payment  must  be  clearly  estal)- 
lished,  and  not  be  a  matter  of  conjecture  merely."  And  "the  evidence  to 
•establish  a  part  payment  from  which  an  acknowledgment  of  the  debt  and  a 
promise  to  pay  it  is  to  be  implied  ought  to  be  as  dear,  expUclt,  and  unequiv- 
ocal as  that  required  to  support  a  written  acknowledgment  or  express  promise 
to  pay.  Evidence  which  is  Just  as  consistent  with  the  theory  that  no  pay- 
ment was  made  as  with  the  presumption  of  payment  should  not  be  deome<i 
-sufficient" 

The  only  testimony  in  support  of  the  claim  was  given  by  Ellen 
H.  Clapsaddle,  a  daughter  of  decedent  and  the  claimant,  who 
testified  that  she  was  not  quite  26  when  her  father  died;  and  thiit 
«he  had  always  lived  at  home  with  her  father  and  mother;    and 


Digitized  by 


Google 


Surr.  Ct.]  IN  RE  clapsaddle's  estate.  315 

that  her  father  was  a  fanner;  that  about  1881  die  saw  her  father 
pay  her  mother  some  money;  and  that  at  the  time  of  the  indorse- 
ment of  May  1,  1891,  she  saw  her  father  write  the  indorsement  on 
the  note,  and  hand  it  back  to  her  mother,  and  say: 
"There;  the  note  is  all  right  now.    My  indorsement  makes  it  all  right" 

The  foregoing  was  upon  direct  examination.  Upon  cross-ex- 
amination she  testified,  respecting-  the  payment  made  about  1881: 
"I  do  not  know  the  amount  I  saw  the  money.  I  do  not  remember  the  de- 
nomination of  the  biUs.  All  I  mean  about  that  transaction  is  that  in  1881 
1  saw  my  father  hand  my  mother  some  money.  I  cannot  say  there  was  more 
than  two  blUs.  I  cannot  say  I  reooUect  of  seeing  distinctly  more  than 
one.  During  aU  the  years  of  which  I  hare  testified,  my  father  and  mother 
were  Uving  together,  and  my  father  furnished  the  money  for  the  usual  wants 
of  the  famUy." 

Upon  redirect  tche  testifled: 

"In  18S7  or  1888  I  saw  my  father  pay  my  mother  money,  and  I  think  in 
1889.  I  am  able  to  swear  posltiyely  that  at  various  times  in  1887  and  1888 
I  saw  my  father  pay  my  mother  money." 

Upon  recrosfr«xamiQation  she  testified: 

*1  saw  him  pay  her  money  in  1890,  on  eereral  occasions.  I  mean,  by  *pay/ 
Iiand  her  money.  On  a  few  occasions  I  saw  her  buy  articles  with  the  money 
lianded  to  her.  I  could  not  say  whether  the  sums  were  large  or  smiUl.  I  do 
not  know  that  there  were  seasons  of  the  year  when  he  gave  her  money  more 
f re<iuently  than  others,  it  was  about  ns  fr^^quent  through  the  years  one  with 
another.  I  remember  one  occasion  when  sometliing  was  said.  I  think  it 
was  later  than  1879.  I  cannot  give  the  date.  I  have  given  aU  that  I  remem- 
ber of  what  was  said  when  the  last  Indorsement  was  written.  I  did  not  see 
iny  father  hand  my  mother  any  money  on  this  occasion.  My  mother  pro- 
duced the  note.  The  indorsement  having  been  made,  my  father  redelivered  the 
note  to  my  mothen  I  did  not  see  any  other  paper  there.  I  had  been  with 
my  mother  nearly  all  the  day.  I  did  not  see  at  any  time  any  money  paid  by 
father  to  mother  that  day." 

Ordinarily,  the  mere  fact  that  money  Is  delivered  by  one  person 
to  another  raises  a  presumption  that  the  money  wa«  deUvered 
in  payment  or  to  apply  in  satisfaction  of  an  obligation  previously 
incurred.  Bradner  v.  Fitzhugh,  4  N.  Y.  Wkly.  Dig.  516.  But 
sach  a  presumption  is  by  no  means  conclusive,  and  its  strength 
must  depend  uT>on  circumstances.  When  the  delivery  of  money 
18  from  husband  to  wife,  or  from  father  to  child,  the  presumption 
that  the  delivery  of  the  money  was  in  payment  of  a  debt  will  not 
arise.  The  case  is  similar  to  that  of  the  rendition  of  services, 
concerning  whiclu  in  the  leading  case  of  Williams  v.  Hutchinson, 
3  N.  Y.  317,  Pratt,  J.,  says: 

"Under  certain  drcumatances  when  one  man  labors  for  another,  a  pre- 
sumption of  fact  wlU  arise  that  the  person  for  whom  he  labors  Is  to  pay  him 
the  value  of  his  services.  It  is  a  conclusion  to  which  the  mind  readily  comes 
from  a  knowledge  of  the  circumstances  of  the  particular  oase»  and  the  ordi- 
nary dealings  between  man  and  man.  But,  where  the  services  are  rendered 
between  members  of  the  same  famUy,  no  such  presumption  wiU  arise." 

The  deliveries  of  money  by  decedent  to  his  wife  are  not  proved 
to  have  been  mnde  under  such  circumstances  as  to  lead  to  any 
other  inference  than  that  they  were  made  to  supply  ordinary 
domestic  wants.    The  witness  by  whom  these  receipts  of  money 
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icom  decedent  by  the  daimant  was  proved  appeased  entlxdy  candid 
and  truthful;  and,  from  the  interest  in  favor  of  the  claimant 
which  her  natural  affection  as  a  daughter  would  inspire,  it  may 
well  be  supposed  that  all  the  facta  which  she  oould  give  tending 
to  show  payment  were  given  in  evidence.  The  situation  of  the 
witness  was  such  that  it  is  difttcult  to  suppose  that  payments  or 
any  payment  upon  the  note  were  made  without  the  daughter 
hearing  anything  said  upon  the  subject  between  her  father  and 
mother.  The  facts  that  nothing  was  said  at  the  time  of  the  in- 
dorsement, or  at  any  other  time,  so  far  as  appears,  about  a  pay- 
ment on  the  note;  and  that  the  actual  payment  first  attempted  to 
be  proved  as  the  payment  for  which  the  indoreement  was  made 
was  stated  to  have  been  made  in  1881;  and  that  aU  the  alleged 
deliveries  of  money  by  decedent  to  the  claimant  were  for  domestic 
purposes  probably,  and  not  payments  upon  the  note;  and  that  the 
attempt  of  the  claimant  to  show  actual  payment  upon  the  note, 
aside  from  the  forc^  of  the  indorsement,  has  failed, — tend  to  the 
conclusion,  which  is  also  supported  by  what  was  said  by  the  de- 
cedent at  the  time  of  making  the  indorsement,  tJiat  Hie  decedent 
and  claimant  agreed  to  have  the  indorsement  put  upon  the  note, 
not  as  evidence  of  any  payment  ever  actually  made,  but  acting 
under  the  impression  that  the  indorsement  would  of  itself  renew 
the  note,  and  save  it  from  the  operation  of  the  statute  of  limita- 
tions. The  literal  meaning  of  the  words  used  by  the  decedent  ac- 
companying his  indorsement  express  the  idea  that  the  indorsement 
alone  made  the  note  all  right.  He  said:  "There;  the  note  is  all 
right  now.  My  indorsement  makes  it  all  right."  Taking  all  the 
evidence  into  consideration,  the  conclusion  is  reaehed  that  the 
daimant  has  not  successfully  sustained  the  burden  of  proving  a 
payment  upon  the  note  May  1,  1890,  or  at  any  time  within  six 
years  prior  to  the  death  of  Dennis  L.  Clapsaddle. 

The  contesting  creditor  also  raises  the  objection  that  the  ad- 
ministratrix ia  required,  but  has  omitted,  to  present  the  affidavit 
which  the  administratrix  may  require  each  creditor  to  present  in 
support  of  his  claim,  viz.:  ^^That  such  claim  is  jueUy  due;  that 
n»  payments  have  been  made  thereon;  and  that  there  are  no  offsets 
against  the  same  to  the  knowledge  of  such  claimant''  That  a 
claim  in  favor  of  the  administrator  shall  not  be  deemed  proved, 
and  may  not  be  allowed  by  the  surrogate,  unless  the  affidavit  is 
made  and  presented,  is  held  by  the  following  authorities:  Williams 
V.  Purdy,  6  Paige,  166;  Clark  v.  Clark,  8  Paige,  159;  Terry  v.  Day- 
ton, 31  Barb.  519;  Wood  v.  Rusco,  4  Redf.  Sur.  384.  The  affidavit 
presented  by  the  administratrix  was  defective,  in  not  stating  that  no 
imyments  had  been  made  on  the  claim.  The  rule  makes  a  require- 
ment in  excess  of  the  demands  of  the  statute,  and  compels  a 
creditor  who  happens  to  be  the  administrator  to  do  an  act  that, 
if  omitted  by  an  ordinary  creditor,  would  not  bar  a  recovery  by 
action  or  upon  a  reference  under  the  statute  of  his  demand.  The 
rule  seems  a  technical  one,  but,  if  there  be  reason  for  requiring 
the  affidavit,  there  is  the  same  reason  for  requiring  that  the  affi- 


Digitized  by 


Google 


Sarr.  Ct.]  isr  bb  sandkrs'  estate.  81T 

davit  should  conform  to  the  rede,  and  not  only  state  that  the  claim 
is  justly  due,  and  that  there  are  no  offsets  against  the  same  to 
the  knowledge  of  the  claimant,  but  that  no  payments  have  been 
made  thereon.  Utx>n  the  authority  of  the  cases  cited,  I  am  con- 
strained to  hold  that  this  ground  of  objection  is  also  well  taken, 
and  that,  for  the  reasons  stated,  the  claim  must  be  disallowed. 


(4  Misc.  Hop.  348.) 
In  re  SANDERS'  BSTATll. 

In  re  PARRINGTON. 

(BuBrocate's  Court,  Herkimer 'Ck>unt7.    BCay  16,  IfiOS.) 

1.  PanroiPAL  awd  Bitrety— Evidkncb  op  Relation. 

A  note  sifpied  by  deceased  and  P.  was  made  to  P.'s  aunt,  for  money  to 
pay  otC  a  note  to  another  person,  signed  by  P.,  on  which  deceased  was 
surety.  The  payee  knew  that  P.  had  the  b^efit  of  the  money,  he  having 
told  her  that  he  wished  to  pay  off  the  previous  note.  P.  personoUy  at- 
tended to  making  payments  on  the  note.  AU  of  the  indorsements  were 
In  his  wilting,  except  one  by  the  payee,  and  aU  the  interest  paymenHa 
were  made  by  P.  with  his  own  funds.  At  one  time,  deceased  asked  per- 
mteslon  to  take  his  name  off  the  note,  which  the  payee  refused,  without, 
however,  expressing  surprise  at  the  request,  and  deceased  then  said  that 
he  should  see  that  the  note  was  paid.  Held,  that  it  was  understood  that 
deceased  was  a  surety  only. 

^  LiMTTATmirs— RuHNmo  o»  Statute— Paht  Paticbnt. 

On  an  issue  as  to  whether  a  delivery  of  hay  to  the  payee  of  a  noto, 
as  a  part  payment  thereon,  was  by  the  surety  on  the  note,  so  as  to  re- 
move tlie  har  of  limitations  as  against  him,  the  principal  maker  testified 
that  the  hay  was  his  property,  and  that  it  came  from  a  farm  rented  by 
him  from  the  surety,  on  which  both  were  living.  There  was  evidence  that 
the  payee  sent  to  the  farm  for  a  load  of  hay  iu  P.*s  absence,  and  that 
the  surety  said  she  could  have  it  when  P.  came  hom&  At  a  later  time 
the  surety  asked  the  payee  to  show  him  the  note,  and,  on  seeing  It,  ex- 
pressed surprise  that  the  delivery  of  hay  did  not  appear  thereon,  where- 
upon the  payee  said  that  she  and  P.  usuaUy  let  their  accounts  rem  Der 
some  time,  and  ttien  made  one  indorsetnent  for  the  sum  totaL  Several 
loads  of  hay  wire  delivered  to  the  payee  at  different  times,  and  it  ap- 
pecired  probable  that  they  were  all  understood  by  the  surety  to  be  pay- 
ments 1^  P.  on  the  note.  Hddt  that  the  payment  by  delivery  of  hay 
was  not  made  by  tiie  surety. 

Claim  by  Hudson  B.  Famngton  against  the  estate  of  Stilman  B. 
Sanders,  deceased.    Claim  rejected. 

UlK>n  the  return  ef  citations,  Hudson  B.  Farrtngton  appeared,  and  pre- 
sented a  claim  to  be  proved  against  the  estate,  based  upon  a  promissory  note 
assigned  to  him  by  the  payee,  Madeline  Harter,  which  was  dated  March  8, 
1875,  for  $1,200,  executed  by  Thomas  K.  Petrie  and  Stilman  B.  Sanders, 
payable  one  year  after  date,  with  Interest,  and  was  the  Joint  and  several  note 
of  the- said  makers.  Sanders  died  September  18,  1890.  Thomas  R.  Petrie  and 
Marietta  S.  Gardner  were  appointed  administrators  of  his  estate  on  October 
9,  1890.  The  administrators  interpose  the  statute  of  limitations  as  a  defense 
to  the  claim  against  Sanders'  estate.  On  January  1,  1887,  Thomas  R.  Petrie 
delivered  to  Madeline  Harter,  to  be  applied  as  a  payment  on  the  note,  1,235 
pounds  of  hay,  of  the  value  of  $8.02;  and  the  claimant  asserts  that  this  pay- 
UMsnt  was  made  by  Petrie  as  the  agent  of  Sanders,  by  Sanders'  direction,  and 
wa»  a  payment  by  Sanders  upon  the  note,  and  that,  by  such  payment,  Sanders 
renewed  lils  obligation  on  the  note. 
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J.  A.  &  R  E.  Steele,  for  claimant 
Steele  &  Prescott,  for  administrator. 

SHELDOIS^  S.     It  is  well  settled  that  one  of  the  joint  and  seyeral 
makers  of  a  promissory  note  cannot  by  his  own  act,  in  making  a 
payment  thereon,  postpone  or  avoid  the  bar  of  the  statute  of  Imi- 
tations as  to  the  other  makers;  and  this  is  so  whether  the  one  mak- 
ing the  payment  is  the  principal  debtor,  and  the  other  makers  are 
sureties,  or  whether  the  surety  makes  the  payment.     In  any  case^ 
a  payment,  in  order  to  have  the  effect  of  a  renewal  of  the  obliga- 
tion, or  an  extension  of  the  time  in  which  an  action  may  be  brought, 
must  be  made  by  the  party  who  is  sought  to  be  held,  not  necessarily 
in  person,  but  by  him  or  by  his  agent  authorized  to  do  that  act  for 
him,  so  that  it  is  his  payment.     Bank  v.  Ballou,  49  N.  Y.  155;  Little- 
field  V.  Littlefield,  91  N.  Y.  203.     In  the  case  last  cited  it  appeared 
that  the  holder  of  a  joint  and  several  note,  long  past  due,  went  to 
one  of  the  makers,  who  was  a  surety  for  the  other  maker,  and,  in 
substance,  asked  for  payment.     The  surety  asked  the  holder  ta 
wait  until  the  maker  came  home,  and  sent  the  principal  maker  a 
message  by  the  holder,  saying,  **Tell  him,  for  me,  that  he  must  pay 
the  interest,  and  as  much  of  the  principal  as  he  can,  and  that  I 
say  so."     The  principal  maker  came  home,  and  the  holder  delivered 
the  message  as  directed,  and  some  months  afterwards  the  principal 
made  a  payment  on  the  note,  and  afterwards  told  the  surety  of 
making  the  payment,  and  the  surety  said  that  it  was  all  right     It 
is  clear  that  the  effect  of  the  acts  of  the  parties  was  not  otherwise 
than  as  though  the  surety  had  gone  to  the  principal  maker  of  the 
note,  and  said  to  him:     '^ou  must  make  a  payment  on  that  note. 
Pay  the  interest,  and  as  much  of  the  principal  as  you  can."     In  pur- 
suance of  this  direction,  the  principal  maker  makes  a  payment  upon 
the  note,  and  soon  after  informs  the  surety  of  it,  and  the  surety 
says:     "AH  right     That  is  whiat  I  told  you  to  do."     Such  a  pay- 
ment is  one  made  with  the  knowledge  and  appn^val  of  the  surety, 
and  in  one  sense  by  the  direction  of  the  surety,  for  he  instigated 
the  payment.     He  set  the  maker  in  motion,  and  directed  him  to 
make  the  payment,  and  the  payment  inured  to  the  benefit  of  both 
principal  and  surety,  in  the  reduction  of  the  debt;  and,  if  such  pay- 
ment was  the  joint  act  of  principal  and  surety,  it  would  be  a  pay- 
ment by  the  surety,  and  he  could  not  avail  himself  of  the  statute 
of  limitations  until  six  years  thereafter.     But  such  x^tynient  can- 
not be  held  to  be  the  joint  act  of  principal  and  surety.     The  prin- 
cipal makes  the  payment  out  of  his  funds.     He  is  only  discharging 
his  obligation,  both  to  the  holder  of  the  note  and  to  the  surety. 
The  surety,  in  urging  the  principal  to  make  a  payment,  was  only 
urging  him  to  do  his  duty.     It  is  competent  for  the  surety  to  direct 
the  maker  to  make  a  payment,  as  the  act  and  payment  of  both, 
although  made  with  the  means  of  the  principal,  and  if  so  made  it 
will  have  the  same  effect  as  though  made  personally  by  the  surety- 
But  to  establish  such  a  payment  the  proof  must  be  clear  and  un- 
equivocal.    In  a  case  where  the  makers  of  a  joint  and  several  note 
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were  equaiUy  liable  as  between  themaelTes,  and  one  of  the  makera 
had,  upon  the  request  and  direction  of  the  others,  made  a  payment 
upon  the  note,  or  in  a  case  where  the  surety  made  a  payment  upon 
the  request  of  the  principal  maker  of  the  obligation,  there  is  ground 
for  contention  that  such  payment  is  the  joint  act  of  the  one  re- 
questing and  the  one  making  the  payment,  because  the  principal 
maker,  who  requests  and  induces  the  surety  to  make  a  payment, 
is  thereby  discharging  his  own  duty,  and  contracting  a  fresh  obli- 
gation to  the  surety  for  the  money  advanced  by  the  surety  to  make 
the  payment  for  the  principal. 

In  the  application  of  these  principles  to  the  case  in  hand,  I 
will  first  consider  in  what  relation  to  the  other  maker  of  the  note 
was  Stilman  B.  Sanders.  It  is  clearly  shown  that,  at  the  date 
of  the  note,  Petrie  was  the  maker,  and  Sanders  one  of  the  indorsers, 
of  a  note  held  by  William  Reynolds,  upon  which  there  was  due 
f  1,765,  upon  which  Petrie  was  the  principal  debtor,  aud  Sanders 
was  surety,  and  that  the  consideration  of  the  note  in  suit  was  |1,200 
furnished  by  Madeline  Barter,  the  payee,  to  pay  off  the  Reynolds 
note.  I  think  it  must  be  found  as  a  fact  that  Madeline  Barter 
knew  of  the  fact  that  Petrie  had  the  benefit  of  the  fl,200,  and  that, 
as  between  themselves,  Sanders  was  only  surety  for  Petrie  upon  the 
note.  Miss  Barter  was  Petrie's  aunt  Petrie  testifies  that  before 
getting  the  money  he  had  talked  with  Miss  Barter  about  it,  and 
told  her  that  he  was  imying  Reynolds  a  bonus  for  the  use  of  his 
money,  which  he  wished  to  get  rid  of,  and  this  testimony  is  not 
contradicted.  Reynolds  was  paid  at  Newport,  and  Miss  Barter 
went  to  Newport  on  the  day  of  the  payment,  with  either  Sanders 
or  Petrie,  to  furnish  the  |1,200.  In  support  of  this  finding,  some 
weight  must  be  given  to  the  fact  that  Petrie  personally  attended 
to  making  the  paymenta  None  of  the  Indorsements  are  in  Sanders' 
handwriting,  and  all,  except  one  made  by  Miss  Barter,  are  in 
Petrie's  writing.  There  is  no  dispute  but  that  nearly  all  the  pay- 
ments of  interest  were  made  by  Petrie,  with  his  own  fund«.  The 
fact,  as  testified  to  by  Mary  A.  Farrington,  the  wife  of  the  claim- 
ant, that,  in  the  spring  of  1887,  Sanders  asked  Miss  Barter  to 
allow  him  to  take  his  name  off  the  note,  and  her  reply,  refusing, 
but  without  surprise  at  such  request,  and  Sanders'  remark  follow- 
ing, in  the  same  conversation,  that  he  should  see  that  it  was  paid; 
that  Petrie  could  have  made  Plough  on  the  place  to  have  paid  it 
long  before  now,  but  that  she  should  have  her  pay;  and  that  he 
considered  that  and  one  other  as  sacred,  and  that  these  were  all 
that  he  was  holden  for, — all  this  indicates  a  mutual  understanding 
between  Miss  Barter  and  Sanders  that  Sanders  was  only  a  surety 
on  the  note. 

I  think  it  must  also  be  found  that  the  hay  delivered  to  Miss 
Barter  January  1,  1887,  to  apply  on  the  note,  was  the  property 
of  Petrie,  and  that  Miss  Barter  so  understood  it.  Petrie  testified 
that  about  the  year  1871  he  made  an  oral  agreement  with  Sanders, 
whereby  he  was  to  give  Sanders  f  100  a  year  and  his  support  for  the 
use  of  the  fann,  and  that  he  occupied  the  farm  under  that  agree- 


Digitized  by 


Google 


320  KBW    YORK  8UPPLH»BNT,  vol.  24.  [SUTT.  CL. 

ment  down  to  1899.  There  was  no  divett  contradiction  of  Petrie*« 
testimony  in  this  respect,  and  he  testified,  also,  directly,  that  aH 
the  hay  delivered  to  MisB  Harter,  as  well  as  the  other  products  of 
the  farm  delivered  to  her,  all  of  which  were  applied  upon  the  note 
in  question,  or  upon  other  notes  of  Petrie's,  held  by  her,  were  hi« 
property.  Now,  what  is  the  testimony  relied  upon  to  show  that 
Sanders,  the  surety,  made  a  payment  upon  the  note  by  Petrie,  as 
his  agent,  with  and  by  means  of  the  load  of  hay,  which  was  Petrie'a 
property?  Varnum  S.  Farrington,  called  as  a  witness  in  bdialf ^ 
of  the  creditor,  testified  that  at  the  request  of  Miss  Harter  he  de- 
livered a  message  firom  Miss  Harter  to  Sanders,  as  follows: 

"I  told  Mr.  Sanders  that  Miss  Hartefr  (or  Lalny)  wanted  Urn  to  send  her  some 
hay  for  her  cows,  and  be  said  that  Petrie  was  not  at  home^  and,  when  Petrie 
came  home,  that  he  would  send  the  hay  to  her,'* 

Mary  A.  Farrington,  the  wife  of  tiie  creditor,  was  called  as  a 
witness  in  his  behalf,  and  gave  testimony  concerning  a  conversation 
between  Sanders  and  Miss  Harter  in  the  spring  of  1887,  at  her 
house,  as  follows: 

**They  talked  for  some  tfane  about  church  mattem  Then  he  asked  if  the 
Interest  had  been  paid  on  the  note,  and  she  replied,  *Not  all  of  it'  He  th^ 
asked  if  she  had  any  objections  to  his  seeing  that  note  of  his  and  Petrle's.  She 
said,  *No,'  and  got  the  note  for  him  to  see.  He  looked  at  the  note,  and  seemed 
surprised^  and  asked  if  she  had  not  had  that  hay.  He  said  that  he  had  told 
Petrie  to  bring  the  hay  to  apply  on  the  note;  he  told  him  to  do  so,  and  sop- 
posed  tiiat  he  had  done  so.  And  she  replied  that  he  had  brought  the  ha^« 
but  that  she  and  Petrie  w«re  in  the  habit  of  letting  their  accounts  run,  and 
thea  footing  them  up,  and  iudoraing  them  in  one  indorsement 

In  the  same  oonversation,  Sanders  nuide  the  remark  ''that  Petrie 
could  have  made  enough  on  the  place  to  have,  paid  it  long  before 
now."  It  is  claimed  that  titiis  conyersation  referred  to  the  haj 
delivered  to  Miss  Harter  by  Petrie  January  1^  1887,  although  it  is 
far  from  clear  that  this  was  so,  for  by  the  hay  bills  it  a^^eared 
that  Petrie  had  delivered  a  load  of  hay  to  Miss  Harter  November 
24,  1886;  another  load^  January  1,  1887;  and  another  load»  Feb- 
mary  10,  1887.  These  several  loads  of  hay  were  all  payments 
upon  the  note,  and  while  it  is  not  impossible  that  one  of  these 
loads  of  hay  was  sent  by  Sanders,  aa  a  payment  by  him,  the  more 
natural  and  probable  view  of  the  case  is  that  the  payments  of  hay 
all  atood  upon  the  same  footing,  and  that  Sanders'  view  of  the 
transaction,  at  each  time  that  Petrie  took  a  load  of  hay  to  Miss 
Harter,  was  that  Petrie  had  done  his  duty, — ^had  made  a  payment; 
and  it  is  not  probable  that  it  ever  came  into  his  mind  that  he 
(Sanders)  had  made  a  payment  to  Miss  Harter.  Sanders,  the 
surety,  eould  not  eaaily  have  suposed  or  intended  that  when  Petrie^ 
the  principal  debtor,  was  delivering  his  own  property  in  payment 
of  his  own  debt,  he  (the  surety)  was  making  the  payment,  although, 
at  the  request  of  Miss  Harter,  he  had  told  Petrie  to  bring  the  ha^ 
It  is  evident  that  Miss  Harter  knew  of  no  reason,  for  treating  anj 
load  of  hay  delivered  about  this  time  as  a  payment  by  Sander^ 
or  any  differently  than  any  other  of  Petrie's  payments*  She  sup^ 
poaed:  the  payments  to  be  Petrle's  payments,  for  she  told  Sandem 
that  Petrie  had  brought  the  hay,  ^^but  that  she  and  Petrie  were 
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in  the  habit  of  letting  their  accounts  ran,  and  then  footing  them  up^ 
and  indorsing  them  in  one  indorseo^ent"  A  careful  consideration 
of  the  circumstances,  and  the  infferences  to  be  drawn  from  the 
testimony,  does  not  permit  of  the  conclusion  that  Petrie  was  act- 
ing as  the  agent  of  Sanders  when  he  delivered  hay  to  Miss  Harter, 
about  January  1,  1887,  to  apply  as  a  payment  on  the  note.  Mr. 
tSonders'did  not  make  that  payment.  Therefore,  the  statute  of 
limitations  had  barred  an  action  on  the  note,  as  against  Sanders, 
prior  to  his  death,  and  the  note  and  claim  cannot  be  established 
as  a  debt  to  be  paid  out  of  Sanders'  real  estate  in  this  proceeding. 


(4  Misc.  Rep.  361.) 
In  re  IkTDLLIGAN'S  B3STATD. 

(Surrogate's  Court,  Herkimer  County.    March  6,  1893.) 

a.  Decedent's  Estate— Allow ancb  to  Widow— Exemptions. 

Under  Laws  1S89,  c.  406,  $  2,  proYldSng  that,  in  case  the  interest  of  a 
widbw  In  the  real  estate  of  a  dee^asc^  husband,  in  addition  to  her  dower 
right,  and  together  with  $150  of  persoiml  property  set  apart  to  her  under 
a  prior  section,  shall  be  of  less  value  than  $1,000,  there  shall  be  set  apart 
for  the  use  of  the  widow,  or  the  widow  and  childr^i,  personal  property 
which,  together  with  such  reel  estate,  shall  be  worth  $1,000,  the  widow  U 
entitled  to  such  allowance  of  personal  property,  though  there  is  no  real 
estate  to  wliich  the  dower  right  can  attaeh. 

li.  Same— Constitutionality  of  Act. 

Such  provision  is  not  unconstitutional,  as  impairing  the  obligation  of 
contracts. 

Proceeding  for  the  final  judicial  settlement  of  the  accounts  of 
Edward  T.  Mulligan,  as  administrator  of  Thomas  Mulligan,  de- 
-ceased. 

On  the  9th  day  of  February,  1890,  Thomas  Mulligan,  a  resident  of  the  town 
of  Winfleld,  in  this  county,  died  at  said  town,  intestate,  leaving  a  widow, 
Bridget  Mulligan,  and  three  sons,  Edward  T.  MnUigan,  James  H.  MulligaiK, 
and  WUliam  C.  MulUgan.  At  the  time  of  his  death  the  intestate  was  the 
owner  of,  and  in  possession  of,  both  real  and  personal  property.  On  Feb- 
ruary 24, 1800,  Edward  T.  Mulligan  received  letters  of  administration  upon  the 
estate  of  the  decedent,  and  upon  the  same  day,  upon  the  application  of  the 
admlnlstratoT,  appraisers  were  duly  appointed  to  aid  the  admlnisttator  hi 
making  an  inventory  of  the  personal  property  of  the  decedent.  On  March 
S,  1890,  the  administrator  filed  his  inventory,  by  which  it  appeared  that  the 
appraisers  set  apart  for  the  widow  of  the^  decedent  the  articles  required  to  be 
set  apart  without  apprnisal;  also  furniture  to  the  amount  of  $68.53;  also  other 
personal  property,  to  the  amount  of  $150.  The  appraisers  also  further  re- 
tiimed  as  foUows:  ^We  do  inventory  and  appraise  the  interest  of  the  widow, 
Bridget  Mulligan,  in  the  real  estate  of  her  deceased  husband,  Thomas  MuUi- 
gan,  in  addition  to  her  dower  right  therein,  to  be  of  no  value  and  worthless, 
and  we  do  thei-efore,  in  compliance  and  conformity  with  chapter  406  of  the 
L«aws  of  1880,  inventory  and  set  aimrt  for  the  use  of  such  widow,  Bridget 
Mulligan,  the  following  described  personal  property."  Then  foUows  a  list 
of  pei-sonal  property,  the  value  of  which  as  appraised  amounted  to  $467.95. 
TThe  appraisers  also  returned  In  the  inventory  that  no  other  personal  property 
was  exhiblti*d  to  them,  and  that  they  believed  there  was  none.  Thereafter 
the  administrator  filed  his  account  in  this  court,  in  which  he  aUeges  that  he 
caused  an  inventory  to  be  made  and  filed,  and  that  the  appraisers  had  set 
apart  to  the  widow  of  the  deceased  aU  the  personal  property,  and  that  noth- 
ing had  come  into  his  hands  as  administrator.  The  account  also  contains  a  list 
of  the  creditors,  and  tiie  amount  of  their  respective  claims  against  the  estate 
v.24N.Y.s.no.3 — 21 
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which  are  unpaid.  In  this  list  is  A.  Curtis  Day,  whose  claim  appears  to  be 
$2,400.  Upon  the  accounting,  Mr.  Day  appeared,  and  filed  objections  to  the 
flccoimt,  and  asked  that  the  administrator  be  charged  with  the  sum  of 
$467.05,  which  the  appraisers  set  apart  to  the  widow.  It  was  proved  or 
conceded  on  the  hearing  that  on  March  1,  1889,  Day  and  wife  conveyed  to 
Mulligan,  the  intestate,  a  farm  of  about  108  acres,  dtuated  in  Herldmer  county, 
which  Mulligan  owned  and  occupied  at  the  time  of  his  death;  also  that  Day's 
claim,  as  creditor,  was  mainly  upon  a  bond  given  by  Mulligan  to  pay  the 
purchase  price  of  the  farm,  and  dated  March  1,  1889.  The  inventory  made 
by  the  administrator  by  the  aid  of  the  appraisers  was  also  put  In  evidence. 

Steele  &  Prescott,  for  administrator. 
Boot  &  Jones,  for  creditor  Day. 

SHELDON,  &  The  administrator  claims  that  the  sum  of  |467.95, 
which  was  set  apart  to  the  widow,  in  addition  to  the  other  articles 
and  sums  allowed  her,  was  properly  set  apart  to  her  by  virtue 
of  that  provision  of  chapter  406  of  the  Laws  of  1889  which  reads 
as  follows: 

*'And  in  case  the  interest  of  a  widow  in  the  real  estate  of  a  deceased  hus- 
band in  addition  to  her  dower  right,  and  together  with  said  one  hundred  and 
fifty  dollars,  shall  be  of  less  value  than  one  thousand  dollars,  then  said 
appraisers  shall  set  apart  for  the  use  of  such  widow,  or  for  the  use  of  such  widow 
or  child  and  cliildren,  in  the  manner  hereinbefore  prescribed,  personal  property 
which,  together  with  said  real  estate,  shall  amount  to  one  thousand  doUani 
in  value.  Said  appraisers  are  authorized  to  mal^e  an  appraisal  of  the  real 
estate  to  which  the  widow  may  be  entitled  for  the  purposes  of  this  section. 
The  provisions  of  this  section  shaU  apply  where  a  man  dies  intestate,  as  well 
as  where  he  leaves  a  last  will  and  testament.*' 

The  creditor  objecting  to  the  allowance  to  the  widow  claims 
that,  upon  reading  the  first  section  of  the  act  in  connection  with 
provision  above  quoted,  a  construction  of  the  act  must  foUow 
which  forbids  an  allowance  of  personalty  additional  to  that  for- 
merly set  apart  to  the  widow,  except  in  those  cases  where  the 
widow  has  and  takes  an  interest  of  some  value  in  the  real  estate 
of  her  deceased  husband.  In  support  of  this  contention,  the  de- 
cision of  Surrogate  Ransom  in  Be  Koch,  (Surr.)  9  N.  Y.  Bnpp.  814, 
is  cited.  In  that  case  the  learned  surrogate  hdd  that  the  ad- 
ditional provision  of  personal  property  for  the  widow  conld  be 
availed  of  only  in  a  case  where  the  deceased  husband  was  the 
owner  of  real  estate  at  the  time  of  his  death.  The  opinion  of 
the  learned  surrogate  is  entitled  to  great  respect,  but  I  am  con- 
strained to  think  that  his  view  of  the  statute  is  a  mistaken  one. 
Doubtless,  a  literal  reading  of  the  act  upholds  the  position  above 
stated,  and,  upon  such  a  narrow  and  critical  construction,  it  might 
be  urged  with  nearly  as  much  plausibility  that  section  30,  adde»i 
by  this  act  to  chapter  2  of  part  2  of  the  Revised  Statutes,  fails 
in  its  purpose  to  give  the  widow  an  additional  iwrtion  of  the  real 
estate  of  her  deceased  husband,  because  it  provides  that  the 
"widow,  in  addition  to  any  interest  to  which  she  may  be  ^ititled 
under  the  preceding  sections  of  said  chapter  two,  shall  be  entitled 
to  the  use  for  life  of  an  additional  portion  of  the  estate,"  when 
a  reference  to  the  preceding  sections  of  chapter  2  discloses  that 
the  widow  of  an  intestate  does  not  become  entitled  to  any  Interest 
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whatever  in  the  real  estate  of  her  deceased  husband  by  virtue 
of  those  provisions,  the  provision  for  dower  which  was  doubtless 
intended  being  contained  in  chapter  1,  instead  of  chapter  2.  But 
the  statute  is  plainly  an  enlargement  of  the  humane  provisions  of 
the  law  in  favor  of  the  widow  and  the  orphan,  and  must  be  liberally 
construed  to  accomplish,  if  possible,  its  purpose.  Stewart  v.  Brown, 
37  N.Y.350;  Chamberlain  v.  Darrow,  46  Hun,  48;  Wilooxv.Hawley, 
31  N.  Y.  648.  Another  rule  of  construction  is  that  every  provision  of 
the  act  must,  if  possible,  be  given  a  meaning  which  permits  it  to 
take  effect  Un  accomplishing  the  general  purpose,  instead  of  a 
meaning  which  makes  the  provision  itself  void,  or  one  which  de- 
stroys or  impairs  the  general  purpose;  and  the  various  provisions 
must  be  construed,  if  possible,  so  that  they  may  become  parts  of 
one  harmonious  whole.  Having  in  view,  then,  the  purpose  of  the 
act,  it  is  clear  that  the  provision  in  section  1  that  "such  widow, 
in  addition  to  any  interest  to  which  she  may  be  entitled,  •  •  • 
shall  be  entitled  to  the  use  during  her  life  of  an  additional  x)ortion 
of  the  estate,  not  exceeding  |1,000  in  value,"  means  and  should 
be  read,  "in  addition  to  her  dower  right,  •  *  •  shall  be  en- 
titled to  an  additional  portion  of  the  estate  besides  her  dower," 
etc  The  words  **in  addition  to**  occur  twice  in  section  2  of  this 
act,  and  once  in  section  1,  and  I  think  must  be  taken  as  the 
equivalent  in  meaning  of  '1[)esides''  in  each  instance  of  its  use. 
It  is  evident,  therefore,  that  the  legislative  intent  was  to  make 
an  additional  provision  for  the  widow,  a  provision  besides  the 
former  ones,  a  provision  which  should  not  fail  in  any  case,  ex- 
cept for  want  of  property  out  of  which  it  could  be  made.  It  is 
true  that,  as  to  the  kind  of  property  from  which  such  provision 
was  to  be  set  apart,  real  property  is  preferred;  but  there  is  careful 
direction  given  to  supply  the  want  of  real  property  to  the  extent 
of  the  deficiency  with  personaL  It  might  happen  that,  in  a  cat?e 
where  a  deceased  husband  devised  real  estate  to  his  widow,  her 
interest  in  the  real  estate  of  her  deceased  husband  over  and  above 
her  dower  would  be  of  greater  value  than  |850,  and  the  widow 
would  take  no  additional  personal  property  by  virtue  of  this  act. 
In  another  case  it  might  be  that  the  real  estate  devised  to  the 
widow  would  be  of  no  greater  value  than  her  dower  right,  and  bf* 
in  lieu  of  dower,  and  then  the  entire  additional  provision  of  |85() 
would  be  set  apart  from  the  personalty  to  make  up  the  required 
f  1,000,  and  this  without  regard  to  whether  the  dower  or  devise 
was  of  great  or  little  value.  Can  it  be  supposed,  then,  that  in  a 
case  where  the  value  of  the  dower  is  nominal,  or  in  a  case  where 
there  is  no  real  estate  to  which  the  right  of  dower  might  attach, 
it  was  the  intention  of  the  act  that  no  additional  provision  of  per- 
sonal proi)erty  should  be  made?  A  case  where  the  interest  of 
the  widow  in  the  real  estate  of  her  deceased  husband  is  nothing 
because  of  want  of  value,  and  a  case  where  her  interest  therein  is 
nothing  for  want  of  real  estate,  are  both,  in  my  opinion,  cases, 
within  the  meaning  of  this  act,  where  such  interest,  together  with 
said  |150,  is  of  less  value  than  |1,000,  and  the  appraisers  are  au- 
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thorbed  and  required  to  set  apart  additional  personal  property  to 
tiie  amount  of  |850,  if  there  is  personal  property  to  that  amount, 
and,  if  its  value  is  less,  then  all  the  i)ersonalty  should  be  set  apart, 
as  was  done  in  this  case. 

The  further  claim  is  made  by  the  contesting  creditor  that,  in- 
asnmch  as  the  contract  by  virtue  of  which  this  claim  of  indebted- 
ness accrued  was  made  before  the  passage  of  the  act  in  question, 
the  parties  intended  that  this  personal  property  should  be  avail- 
able for  the  satisfaction  of  the  debt,  and  that  the  legislature  can- 
not pass  an  act  nullifying  the  intention  of  the  parties,  manifested 
in  their  contracts.  This  claim,  if  anything,  is  that  the  act  is  un- 
constitutional, because  it  impairs  the  obligation  of  a  contract  The 
act  in  question  is  in  express  terms  an  amendment  of  "An  act  to 
extend  the  exemption  of  household  furniture  and  working  tools 
from  distress  for  rent  and  sale  under  execution,  as  amended.** 
The  amendment  is  in  no  way  different  from  the  original  act,  except 
that  it  extends  and  enlarges  the  exemption.  The  claim  that  the 
original  act  was  unconstitutional  because  it  impaired  the  obliga- 
tion of  contracts  made  prior  to  its  passage  was  passed  upon  in 
the  court  of  appeals  in  the  decision  of  the  case  of  Morse  v.  Groold, 
11  N.  Y.  282,  where  the  court  held  that  the  act  affected  the  remedy, 
and  not  the  contract,  and  was  not  unconstitutional.  This  act 
differs  only  in  the  extent  of  the  exemption,  and  I  think  the  reasons 
which  led  to  the  decision  of  that  case  apply  with  equal  force  to 
the  case  in  hand,  and  require  a  like  decision.  The  objections  to 
the  account  of  the  administrator  are  not  sustained. 


(4  Misc.  Uep.  408.) 
KNAPP  V.  NEW  YORK  EL.  R.  CX>.  et  aL 

(Superior  Court  of  New  Yoilc  City,  General  Term.   July  8,  1803.) 

1.  Elevated  Railroads— Injury  to  Rentals, 

In  an  action  for  injuries  to  the  rental  value  of  property  by  the  construe* 
tion  and  operation  of  an  elevated  raUroad  in  the  street  on  which  it 
abuts,  the  evidence  showed  that,  before  the  road  was  built,  plaintm 
premises  rented  for  J|?5,000  a  year,  and  that  afterwards  the  rent  never 
exceeded  $2,700  a  year.  The  diminution  of  rents  was  not  confined  to  plaia- 
tiff's  property.  Held,  that  a  finding  that  the  rental  damage  per  annum 
was  $900  was  sustained  by  the  evidence. 

8.  Statute  of  Limitations— Coicmencb men t  of  Action. 

A  person  having  an  individual  interest  in  land  declined  to  join  as  plain- 
tiff in  an  action  brought  by  the  co-owner  for  injuries  thereto,  and  was 
made  a  defendant.  Afterwards  the  codefendant  died,  and  an  order  was 
entered  making  his  representatives  parties  defendant,  without  supple- 
mental summons  or  complaint.  The  new  defendants  then  served  their 
answer  on  all  the  other  parties.  Held  that,  so  far  as  related  to  the  statute 
of  limitations,  the  action  was  commenced  as  to  the  deceased  defendant, 
and  consequently  as  to  his  representatives  also,  at  the  same  time  that 
it  was  commenced  against  tlie  other  defendants. 

8b  Defect  of  Parties— Watvbr  of  Objections. 

Where  it  appears  by  the  pleadings  that  there  Is  a  defect  of  parties,  and 
defendants  do  not  raise  the  objection  either  by  demurrer  or  answer,  th^ 
waive  such  objection,  and  cannot  afterwards  raise  it  at  the  close  of  plain- 
tiff's case  by  a  motion  to  dismiss. 
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C  Daxaobs  to  Land— PA]mBi-*LiFB  Tbhakt  and  RxMAurDBR-Mttv. 

A^  tenant  for  life  may  recover  past  damages  to  liis  estate  in  real  prop- 
erty, cansed  by  the  constmction  and  operation  of  an  elevated  railroad  In 
the  street  on  which  it  abuts,  without  making  the  remainder-men  parties. 
Baidi  ▼.  Railway  Ck>.,  14  N.  Y.  Sopp.  620,  00  Hun,  128,  distinguished, 
i.  Costs  tn  Bquitt  Ca8S&— Disckbtioh  of  HEFmES 

In  an  equity  case  which  has  been  referred,  the  costs  are  in  the  discretlOB 
of  the  referee. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Shepard  Knapp,  as  substituted  trustee  of  the  estate 
devised  to  Lewis  G.  Hamerslej,  Abraham  Van  Nest,  J<dm  Fleming, 
and  John  W.  Hamersley,  in  trust  for  the  benefit  of  Andrew  S. 
Hamersley,  in  and  by  the  will  of  Thomas  Hamersley,  deceased, 
against  the  New  York  Elevated  Railroad  Ck)mpany  and  the  Man- 
hattan Railway  Company,  and  James  Hooker  Hamersley,  Courtlandt 
De  Peyster  Field,  and  John  H.  Livingston,  executors  of  John  W. 
Hamersley,  deceased,  and  trustees  under  the  will  of  said  John  W. 
Hamersley,  deceased,  for  Helen  R.  H.  Stickney.  From  a  judgment 
in  favor  of  plaintiff  and  of  defendants  Hamersley,  Field,  and  Liv- 
ingston, defendant  railroad  companies  appeal     Afitoned. 

llils  action  w:is  commenced  on  April  2,  1889,  by  Shepard  Knopp,  as  tmstei! 
for  Andrew  S.  Hamersley^  to  restrabi  the  operation  of  the  elevated  railroad 
of  the  defendants,  appellants  herein,  in  front  of  No.  116  Pearl  street,  in  this 
elty^  and  for  damages  sustained  by  reason  of  the  constmctlon  and  operation 
of  said  railroad  in  front  of  said  premises.  The  case  was  tried  before  a  r^- 
erce,  who  rendered  Judgment  in  favor  of  the  plaintiff,  Shepard  Knapp,  as 
trustee,  and  also  in  favor  of  the  defendants,  respondents,  Hamersley  and 
others,  trustees,  awarding  an  injunction  against  the  operation  of  the  railroad 
tn  front  of  said  premises,  and  also  awarding  damages  to  the  plaintiff  and  to 
said  defendants,  respondents,  Hamersley  and  others,  against  the  said  railroad 
companies.  From  this  judgment,  entered  on  the  report  of  said  referee,  the 
defendants  the  railroad  companies  appeal  to  the  general  term.  The  legal  title 
to  one  undivided  half  of  tlie  premises  in  suit  is  vested  In  the  plaintiff,  Shepard 
Knapp,  as  substituted  trustee  under  the  will  of  Thomas  Hamersley,  deceased, 
for  the  life  of  Andrew  S.  Hamersley,  and,  upon  the  death  of  said  Andrew  8. 
Hamersley,  the  title  to  said  one  undivided  half  uf  said  premises  will  ve«t  in 
the  children  then  living  of  said  Andrew  S.  Hamersley.  The  children  now  liv- 
ing of  said  Andrew  S.  Hamersley  are  Andrew  S.  Hamersley,  Jr.,  William  L. 
Hamersley,  and  Odile  H-  Sonthwick,  aU  of  full  age.  The  other  moiety  was 
the  property  of  John  W.  Hamersley,  who  declined  to  become  a  plaintiff, 
and  was  made  a  party  defendant  herein,  at  the  commencement  of  the  action. 
Prior  to  the  trial  of  the  action,  the  said  John  W.  Hamersley  died,  and  a  mo- 
tion was  duly  made  to  bring  in  his  representatives  as  parties.  Said  represent- 
atives did  not  appear  upon  the  motion,  and  it  was  left  to  the  attorneys 
fbr  the  defendants  the  railroad  companies,  on  consent  of  the  plaintiff,  to 
elect  whether  the  execuftors  and  trustees  of  the  late  John  W.  Hamersley 
should  be  made  parties,  or  whether  the  action  should  continue  without  bring- 
ing them  in.  The  attorneys  for  the  railroad  companies  elected  that  these 
representatives  be  brought  in,  and  an  order  making  them  parties  defendant 
was  therefore  duly  entered,  and  by  said  order  It  was  provided  that  no  sup- 
plemental summons  or  complaint  need  issue.  Thereii]>on  the  parties  so 
brought  in  by  said  order  as  def^idants  in  the  action,  under  the  practice  pre- 
scribed in  the  Code,  (section  521,)  answered  the  complaint,  claiming  relief 
similar  to  that  demanded  by  the  plaintiff,  and  served  copies  of  their  answa^r 
upon  the  plaintiff  and  upon  tlie  defendants  Ihe  railroad  companies.  The 
death  of  the  said  John  W.  Hamersley  vested  the  legal  title  to  the  mottety 
that  he  had  owned  at  the  time  of  the  commen<!ement  of  the  action  in  the  de- 
fendants  James   Hooker   Hamersley,    Courtlandt   De    Peyster   Field,    and 
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Jdin  H.  Llylngslon,  ezecotoni  and  testamentary  tnistees  under  the  will 
of  John  W.  Hamersley,  deceased,  for  the  life  of  Helen  R.  H.  Stidmey.  Upon 
tlie  death  of  Helen  B.  H.  SUckney,  the  Utle  to  stdd  moiety  will  vest  absolutely 
in  the  lawful  issue  of  said  Helen  R.  H.  Stlckney,  and,  in  default  of  such  issue, 
in  James  Hooker  Haroersley  and  Virginia  Fi^d  and  their  issue.  The  railroad 
companies,  in  their  answer  to  the  complaint,  and  also  In  their  answer  to  the 
Answer  of  the  newly^aoade  parties  defendant  ahore  mentioned,  set  forth  the 
usual  defenses  in  elevated  railroad  cases,  indudinic  the  statute  of  llmitatiomf, 
and  pleaded  the  statute  as  to  a  period  of  six  years  preceding  the  commence- 
ment of  this  action.  The  referee  found  that  the  construction  and  operation 
of  the  elevated  railroad  in  front  of  the  premises  in  question  caused  substaa- 
tiol  damage  both  to  the  fee  and  to  the  rental  value  of  the  premises,  and  he 
awarded  $8,692.50  damages  to  the  rental  value,  which  damages  included 
all  interest;  and  he  divided  the  damages  equally  between  Shepard  Knapp, 
as  trustee,  tmd  the  representatives  of  John  W.  Hamersley's  estate,  and  di- 
rected an  injunction  limited  to  the  life  of  Andrew  S.  Hamersley  and  Hden 
R.  H.  Stickney  and  the  survivor  of  them,  imless,  within  three  months  from 
notice  of  entry  of  judgment,  the  defendants  the  railroad  companies  procured 
the  property  to  be  condemned  according  to  law.  The  referee  did  not  find 
the  amount  of  dhninution  of  fee  value,  and  uo  conditi<Mi  predicated  upon 
any  estimate  of  the  diminution  of  fee  value  was  affixed  to  the  injunadon. 
The  court  awarded  costs  and  an  allowance  of  5  per  cent,  upon  the  recovery  to 
the  plaintiff,  and  also  to  the  representatives  of  John  W.  Hamersley*  de- 
ceased, defendants,  respondents,  against  defendants,  appellants,  the  railroad 
companief. 

Argued  before  FREEDMAN  and  GILDERSLEEVE,  JJ. 

Davies,  Short  &  Townsend,  (Jolien  T.  Davies  and  John  &  Wood, 
of  counsel,)  for  appellants. 

Btewart  &  Sheldon,  (J.  Aspinwall  Hodge,  Jr.,  of  counsd,)  for  re- 
spondent Enapp. 

A.  P.  &  W.  Man,  (Henry  H.  Man,  of  counsel,)  for  respondents 
Hamersley  and  others. 

GILDEBSLEEVE,  J.  The  learned  counsel  for  the  defendants, 
appellants,  challenge  the  judgment,  and  assign  numerous  errors, 
each  of  which,  they  claim,  calls  for  a  reversal.  We  will  take  up 
such  objections  as  seem  to  call  for  discussion  in  the  order  in  which 
they  are  presented  for  our  consideration  in  the  able  brief  of  the 
counsel  for  defendants,  appellants. 

1.  It  is  claimed  that  '*the  amount  fixed  by  the  referee  as  past 
damages  is  excessive  and  unjust,  and  altogether  unsupported  by 
legal  evidence."  The  premises  in  question  are  at  Hanover  squari*, 
on  the  southerly  side  of  Pearl  street,  near  Old  Slip,  and  are  24 
feet  4  inches  in  width  in  front,  23  feet  2  inches  in  width  in  the  rear, 
and  about  86  feet  deep.  The  premises  are  occupied  by  an  old  four- 
story  building,  which,  down  to  1878,  when  the  railroad  came, 
rented,  as  api)ears  by  the  testimony,  to  a  single  tenant  for  f 5,000 
pep  annum.  The  year  the  railroad  came  |3,800  were  spent  in  im- 
provements, and  the  property  had  no  tenant.  Never  since  the 
coming  of  the  railroad  has  the  annual  rent  exceeded  the  sum  of 
12,600  to  |2,700.  The  actual  difference  between  the  rent  in  1878 
and  the  rent  in  1801,  when  the  testimony  was  taken,  was  |2,400. 
Nothing  could  be  clearer  than  that,  since  the  coming  of  the  railroad, 
there  had  been  a  diminution  of  rent.  Tlie  problem  the  refei-ee 
had  to  decide  was  what  part  of  the  diminution  was  attributable 
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to  the  railroad.  That  the  diminution  of  rent  was  not  peculiar 
to  the  property  in  suit,  and  therefore  did  not  arise  from  any  condi- 
tions not  common  to  property  on  Hanover  square,  a  careful  exam- 
ination of  the  testimony  dearly  demonstrates.  The  referee's  report 
was  dated  November  29,  1892,  something  more  than  3  years  and 
7  months  after  the  action  was  commenced,  and  the  period,  there- 
fore, for  whidi  the  damages  were  awarded,  was  something  more 
than  9  years  and  7  months.  'Die  average  period  for  which  appel- 
lants must  be  charged  with  interest  is  more  than  4^  years.  The 
referee  estimated  the  rental  damage  per  annum,  including  all  inter- 
est, at  about  f  900.  We  consider  tiie  estimate  a  moderate  one, 
and  that  there  is  ample  evidence  tp  support  the  award  of  |8,692.50 
for  rental  damage.  Under  this  point  it  is  claimed  upon  behalf 
of  appellant  that  such  damages,  if  any,  as  the  defendants,  respond- 
ents are  entitled  to  recover,  should  be  estimated  from  six  years 
prior  to  the  service  of  their  answer,  and  not  from  the  date  of  the 
service  of  the  summons;  that,  in  awarding  to  them  exactly  the 
same  sum  as  given  to  the  plaintiff,  the  referee  erred.  The  answer 
of  the  defendants,  respondents,  was  served  on  March  17, 1891,  nearly 
two  years  after  the  commencement  of  the  action.  By  the  plan  of 
appellants,  in  which  they  claim  to  set  up  the  statute  of  limitations 
in  their  answer,  they  allege  that  "the  pretended  cause  or  causes 
of  action  set  forth  in  the  answer  of  the  codefendants  herein  did  not, 
nor  did  any  of  them,  accrue  to  the  plaintiff  herein,  or  to  his  prede- 
cessor or  predecessors  in  titie,  within  six  years  next  preceding  the 
commencement  of  this  action."  The  cause  of  action  to  which  the 
objection  now  under  consideration  is  raised  never  belonged  to  the 
plaintiff.  The  plea  seems  to  be  defective,  but,  assuming  that  it 
is  sufQcient  to  interpose  the  defense  of  the  statute  of  limitations 
to  the  codefendants'  claim,  we  are  of  opinion  that  the  rule  of 
limitations  applicable  to  the  codefendants'  daim  does  not  differ 
from  that  which  controls  the  plaintiff's  claim.  The  codefendants' 
predecessor  was  a  party  to  the  action  at  the  time  it  was  com- 
menced, and  the  rights  of  his  representatives  are  such  as  belonged 
to  him  at  the  commencement  of  the  action,  so  far  as  rdates  to  the 
statute  of  limitations.  The  time  when  the  action  was  commenced 
as  to  John  W.  Hani^rsley  (to  whose  position  as  party  to  the  action, 
as  well  as  to  whose  position  as  owner  of  the  moiety,  these  code- 
fendants succeeded)  must  be  hdd  to  be  the  time  when  it  was  com- 
menced against  the  railroad  companies.  The  duty  imposed  upon 
John  W.  Hamerdey  and  his  representatives,  under  section  521  of 
the  Code,  (which  regulates  the  practice  when  a  defendant,  having  a 
claim  against  a  codefendant,  desires  a  determination  of  it,)  was  to 
serve  a  copy  of  their  answer  upon  the  attorney  for  each  of  the 
defendants  to  be  affected  by  the  determination,  at  least  20  days 
before  the  trial.  That  was  done  in  this  case.  We  are  of  opinion 
that  the  referee  was  warranted  in  awarding  to  the  defendants, 
respondents,  the  same  damages  to  rental  vsdue  as  were  awarded 
to  the  plaintiff. 

2.  It  is  claimed  upon  behalf  of  the  appellants  that  "the  proper 
parties  are  not  before  the  court."    The  parties   to   the   action   to 
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w^oau  awards  have  been  mfide  are  trustees,  and  the  defect  claimed 
fopaists  in  the  absence  from  the  action  as  parties  of  theremainder- 
n;Len  under  each  of  the  trusts.  These  remainder-men  are  the  chil- 
dren of  Andrew  8.  Hamersley  (whose  names  a{>pear  in  the  above 
statement  of  facts)  and  James  Hooker  Hamersley  and  Virginia 
Field.  Neither  of  these  persons  individually  is  a  party  to  the  ac- 
tion.  At  the  time  the  order  was  made  bringing  in  the  rej^senta- 
tives  of  John  W.  Hamersley,  it  must  have  appeared  by  the  motioo 
papers  what  the  character  of  their  interest  was.  At  this  time  rhe 
raUroad  companies  did  not  ask  to  have  brought  In  the  remainder- 
men under  the  will  of  John  W.  Hamersley,  but  elected  that  the  pres- 
ent codefendants  should  be  brought  in,  and  acquiesced  in  the  >rder 
bringing  them  in  without  any  supplemental  complaint  The  will  of 
John  W.  Hamersley,  creating  the  trust,  under  which  the  defendants, 
respondents,  acted,  was  annexed  to  the  answer  of  the  said  defend- 
ants, respondents,  and  the  precise  interest  of  the  said  defendants^ 
respondents,  in  said  property,  as  appeared  by  the  will,  was  thereby 
disclosed.  The  answer  of  the  railroad  companies  to  this  answer  did 
not  raise  the  question  that  the  jnroper  parties  were  not  before  the 
courts  nor  was  it  raised  when  the  motion  was  made  for  a  reference. 
It  appeared  on  the  face  of  the  oomplaint  that  Shepard  Knapp  was 
trustee  only  for  the  lifetime  of  Andrew  S.  Hamersley.  Yet  neither 
by  answer  nor  by  demurrer  to  the  complaint  was  tiie  jraint  taken 
that  the  remainder-men  were  necessary  parties.  After  the  plaintiff 
had  rested,  the  counsel  for  the  railroad  companies  moved  ^^  dis- 
miss the  complaint  and  the  daim  of  the  codefendants,  on  the 
grotmd  that  all  the  parties  are  not  before  the  court,  and  that,  un- 
der the  decision  in  the  Bach  Case,  [infra,]  the  proceedings  herein  be- 
fore the  referee  must  be  arrested  until  the  plaintiffs  have  had  an 
opportunity  to  bring  In  all  the  necessary  parties,  in  order  to  give 
the  defendants  absolutely  correct  title  to  the  easements  for  which 
they  claim  damages."  This  objection  was  raised  too  late.  The  de- 
fendants the  railroad  companies,  having  failed  to  raise  the  question 
of  defective  parties,  either  by  demurrer  or  by  answer,  and  having 
raised  no  objection  by  reason  thereof  until  after  the  plaintiff  had 
closed  his  case,  must  be  held  to  have  waived  such  objection.  Decker 
V.  Decker,  108  N.  Y.  128,  136,  15  N.  E.  Rep.  W7;  Code  Civil  Proc 
§§  488,  498,  499.  But  all  the  necessary  parties  to  the  adjudication 
herein  made  were  before  the  court  No  fee  damage  Is  awarded* 
The  remainder-men  are  not  even  proper  parties  to,  or  interested  in, 
the  award  for  past  damages.  The  Bach  Case,  60  Hun,  128, 14  K.  Y. 
Supp.  620,  upon  which  the  counsel  for  the  railroad  companies  based 
the  objection  now  under  consideration,  does  not  support  the  appel- 
lants^ contention.  In  that  case  the  plaintiff's  interest  terminated 
upon  her  death  or  marriage,  but  fee  damage  was  awarded,  and  com- 
puted upon  her  expectation  of  life.  It  was  error  to  thus  place  upon 
the  defendant  the  burden  of  sustaining  the  hazard  of  the  termina- 
tion of  plaintifPs  estate  by  either  death  or  marriage.  For  this  er- 
ror the  judgment  was  reversed-  Kie  case  at  bar  &  free  from  any 
such  risk. 
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3.  13ie  rulings  objected  to  under  the  Temainiiig  points  in  the  ap- 
pellants' biaef,  excepting  the  allied,  error  discussed  under  the 
seventh  point,  have  been  examined,  and,  in  our  opinion,  do  not  de- 
mand sepitrate  and  special  notke.  The  referee  did  not  fix,  by  eom- 
pntation,  a  certain  sum,  and  an^ard  the  same,  as  alternative  relief, 
but  gav^  the  railroad  ecmpaiiies  time  in  which  to  condemn.  Their 
proposed  findings,  therefoie,  bearing  upon  the  question  of  a  proper 
sum  as  alternative  relief,  were  inmiateriaL  For  this  reason  many 
of  the  exceptions  to  the  refusals  to  find  are  not  well  taken.  A  care- 
ful examination  of  the  numerous  exceptions  to  findings  made  and 
refusals  to  find  fails  to  disclose  any  material  error.  We  reach  the 
same  conclusion  in  reference  to  the  exceptions  to  the  admission  and 
excluakm  of  evidence. 

Under  the  appellants'  seventh  point,  it  is  urged  that  the  referee 
erred  in  awar^g  costs  and  aUowance  to  the  defendants,  respond- 
ents. In  all  equity  cases,  costs  are  discretionaiy,  both  at  special 
and  at  general  term.  See  Herrington  v.  Robertson,  71  K.  Y.  280. 
Costs  in  equity  actions  referred  to  a  referee  are  within  the  discre- 
tion of  the  referee.  Phelps  v.  Wood,  46  How.  Pr.  1.  The  referee, 
in  making  the  award  of  costs  herein,  to  which  objection  is  taken, 
does  not  appear  to  have  abused  the  discretionary  power  with  which 
he  was  vested  by  disregarding  well-settled  principles  applicable 
thereto.  The  defendants,  respondents,  had  a  substantial  claim 
against  the  defendants,  appellants,  the  railroad  companies,  who 
elected  that  they  be  brought  in.  Their  rights  have  been  litigated. 
and  we  do  not  think  they  should  forfeit  costs  because  they  do  not 
occupy  the  nominal  posiUon  of  plaintiffs.  Code,  §§  3230,  3253.  It 
is  not  unusual  to  allow  costs  to  one  defendant  against  another  in 
the  same  case.  Budd  v.  Munroe,  18  Hun,  316;  Chester  v.  Jumel, 
(Sup.)  5  N.  Y.  Supp.  823.  For  these  reasons,  we  think  the  judgment 
as  to  costs  and  allowance  should  not  be  disturbed.  We  can  find  no 
just  reason  for  a  reversal  of  the  judgment  It  must  be  affirmed, 
with  costs  to  plaintiff;  and,  since  the  defendants,  respondents,  have 
been  compelled  to  argue  additional  questions  to  those  presented  by 
the  appeal  as  against  the  plaintiff,  costs  must  be  awarded  to  the 
defendants,  respondents,  also. 

(4  Misc.  Bep.  380.) 
ALDIS  V.  STBWART. 

(Superior  Court  of  New  Yofk  Olty»  General  Term.    Jtdy  8,  1893.) 

Bbkach  of  Marbiaok  Pbomisb— Dbfekdakt's  Financial  Condition. 

In  an  action  for  breach  of  marriage  promise  it  is  error  to  admit  evi- 
dence as  to  the  property  pomessed  by  defendant's  mother. 

Appeal  from  jury  term. 

Aotion  bj  Leonora  Aldis  against  George  Stewart  for  breach  of 
promise  of  marriaga  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  apx>eals.     Reversed. 

Argued  before  FBEEDMAK  and  GILDERSLEEVE,  JJ. 
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C.  E.  Lydecker,  for  appellant 
G.  A.  Flammer,  for  respondent 

FEEEDMAN,  J.  The  action  was  brought  by  plaintiff  to  recover 
damages  from  defendant  for  breach  of  promise  to  marry.  At  the 
trial  sufficient  evidence  was  giten  by  the  plaintiff  to  call  for  the 
submission  of  the  case  to  the  jury.  Among  other  things,  evidence 
was  admitted  to  the  effect  that  the  mother  of  the  defendant  was 
possessed  of  property  and  of  real  estate.  The  evidence  was  object- 
ed to  by  defendant  as  incompetent,  irrelevant,  and  immaterial. 
The  objection  was  overruled,  the  evidence  admitted,  and  defendant 
duly  excepted.  The  question  as  to  the  admissibility  of  evidence 
of  this  character  in  an  action  for  breach  of  promise  to  marry  was 
considered  by  the  supreme  court  of  Michigan  on  a  writ  of  error  to 
the  ICalamazoo  circuit  in  Miller  v.  Hosier,  31  Mich.  475.  The  assign- 
ment of  error  was  that  the  plaintiff  was  allowed  to  show  the  value 
of  the  farm  belonging  to  the  defendant's  father  as  sometliing  the 
jury  might  consider  in  estimating  damages.  The  ground  on  which 
it  was  claimed  that  this  evidence  was  admissible  was  that  from 
other  evidence  it  had  been  shown  that  defendant  had  made 
statements  to  plaintiff  that  his  property  was  invested^  in  tliis  farm. 
But  Judge  Cooley,  in  writing  the  opinion  of  the  court  for  reversal, 
said: 

"How  much  was  thus  invested  he  did  not  state;  nor  was  there  any  evidence 
tending  to  diow  that  he  then  had  any  legal  interest  whateyer  In  the  tBum, 
oi',  if  he  had,  that  it  was  anything  more  than  nominal.  We  think  the  court 
correctly  held  that  eyldencc  of  defendant's  pecuniary  drcumstances  might 
be  put  in  by  the  plaintiff,  but  this  evidence  only  went  to  show  the  father's 
circumstances,  which  were  wholly  immaterial  to  the  case  on  trlaL" 

And  in  Totten  v.  Bead,  (CJom.  PL  N.  Y.)  10  K  Y.  Supp.  318,  the 
general  term  of  the  court  of  common  pleas  reversed  the  judgment 
because  the  plaintiff  had  been  allowed  to  give  evidence  of  defend- 
ant's declarations  that  he  was  the  only  heir  of  his  uncle,  who  would 
leave  him  a  large  estate.  Under  these  decisions  the  admission  in 
the  case  at  bar  of  the  evidence  as  to  the  property  of  the  mother 
constituted  error,  and  the  error  was  of  a  substantial  character.  The 
case  is  entirely  devoid  of  any  sensational  feature,  and,  aside  from 
defendant's  refusal  to  redeem  his  promise  of  marriage,  the  con- 
duct of  the  defendant  was,  according  to  plaintiff's  own  testimony, 
that  of  a  gentleman.  The  plaintiff  never  earned  but  a  small  com- 
pensation, and  the  d^endant  was  and  is  w<»rth  practically  nothing 
in  a  pecuniary  point  of  view.  Under  these  circumstances,  the  ver- 
dict of  the  jury,  which  was  for  the  sum  of  |5,600,  may  be  presumed 
to  have  been  largely  influenced  by  the  fact  that  the  plaintiff  was  per- 
mitted to  prove  that  defendant's  mother  owned  property  and  real 
estate.  The  error  could  only  be  disregarded  if  it  could  be  seen  that 
the  evidence  illegally  admitted  did  no  harm.  Jefferson  v.  Bailroad 
Co.,  132  N.  Y.  483,  30  N.  E.  Kep.  981.  The  burden  of  demonstrat- 
ing that  the  illegal  admission  of  the  evidence  did  no  harm  is  on  the 
plaintiff,  and  this  she  failed  to  do.  As  long  as  the  evidence  may 
have  affected  the  verdict,  the  general  rule  is  that  the  error  in  its  re- 
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ceptimi  wiU  not  be  cured  by  a  direction  to  the  jury  to  disregard  it 
Erben  t,  Lorillard,  19  N.  Y.  299;  O'SuUivan  v.  Roberts,  39  N.  Y. 
iSuper.  Ot  B.  360;  Newman  ▼•  Goddard,  3  Hun,  70;  Allen  y.  James, 
7  Daly,  18;  Tabor  ▼.  Van  Tassell,  86  N.  Y.  642.  It  is  only  where 
the  evidence  erroneously  admitted  is  expressly  withdrawn  from  the 
^consideration  of  the  jury,  and  the  jury  is  specifically  and  unquali- 
fiedly instructed  to  disregard  it,  and  there  is  other  evidence  suffi- 
cient to  support  the  verdict,  that  it  may  be  presumed  that  the  in- 
struction to  the  jury  was  complied  ^th,  and  that  the  error  was 
cured.  Hohnes  v.  Moffat,  120  N.  Y.  159,  24  N.  E.  Bep.  275.  In  the 
-case  at  bar  there  was  no  such  specific  and  unqualified  instruction 
to  disregard.  On  the  contrary,  the  trial  judge  refused  to  instruct 
the  jury  to  disregard  the  evidence  altogether,  and  charged  that  the 
the  circumstances  of  the  mother  of  the  defendant  might  be  consid- 
•ered  as  showing  what  the  condition  and  station  of  the  defendant 
in  society  might  be.  Moreover,  it  is  quite  doubtful  whether  there 
is  other  evidence  sufficient  to  support  the  amount  of  the  verdict 
Tnie  judgment  and  order  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event 


(4  Misc.  Bep.  447.) 
WAVBKLY  CX>.  v.  WORTHINGTON  CO. 

(Superior  Court  of  New  York  City,  General  Term.    July  3,  1803.) 

Odbfosations— Affointmbnt  of  Tbmforart  Rbcbivbr— Effect. 

An  order  appointing  a  temporary  receiver  in  proceedings  for  tlie  volun- 
tary dissolution  of  a  corporation  does  not  disable  the  corporation  from 
moving  to  vacate  an  attachment  theretofore  granted  against  Its  prop- 
erty. 

Appetd  from  special  term. 

Action  by  the  Waverly  Company  against  the  Worthington  Ckun- 
pany.  From  an  order  vacating  an  attachment  against  defendant's 
property,  plaintiff  appeals.     Affirmed. 

Argued  before  McADAM  and  GILDEBSLEEVE,  JJ. 

J.  A  Arnold,  for  appellant 

J.  B.  Marvin  and  J.  M.  Fisk,  for  respondent 

'McADAM,  J.  Every  fact  upon  which  the  plaintiff  relied  to  sus- 
tain the  provisional  remedy  invoked  was  denied  and  disproved  by 
the  defendant's  officers,  so  that  the  court  below,  on  the  whole  case, 
^was  called  upon  to  detmnine  whether  the  attachment  should  be  con- 
tinued or  not  It  decided,  upon  the  entire  proofs,  that  the  attach- 
ment should  be  vacated,  and  committed  no  error  in  reaching  that 
conclusion.  The  order  made  by  the  supreme  court  January  26, 1893, 
•appointing  a  temporary  receiver  of  the  defendant's  property  in  pro- 
ceedings for  a  voluntary  dissolution  of  the  corporation,  did  not  dis- 
able the  defendant  from  movmg  to  vacate  the  attachment  See  Par- 
ry V.  Opera  Ck).,  12  Civil  Proc.  R  194;  Button  Co.  v.  Sylvester,  (Sup.) 
:22  N.  Y.  Supp.  891.  This  upon  the  ground  that  a  corporation  so 
tsituated  is  like  a  debtor  who  makes  a  general  assignment  before 
or  after  the  attachment, — either  may  make  a  motion  to  vacate  be* 


Digitized  by  V^OOQlC 


SS2  KBw  YOKK  SUPPLEMENT 9  voL.  24.  [Super.  CU 

cause  of  the  residuary  interest  in  the  proceeds  ot  the  attached 
property  after  the  creditors  are  paid.  Brewer  v.  Tachar,  13  Abb. 
Pr.  76;  Ddckerson  v.  Benham,  20  How.  Pr.  343,  10  Abb.  Pr;  390; 
Gasherie  v.  Apple,  14  Abb.  Pr.  64.  It  follows  that  the  ordar  ap- 
pealed from  must  be'  affirmed,  with  coata 

(4  Misc.  Bep.  422.) 
HIBBARD  V.  COMMERCIAL  ALLIANCE    LIFE  INS.  CO. 

(Superior  Court  of  New  York  Cit^,  Oeneral  Term.   July  8,  ISOa) , 

X  CoicFULSORT  RBFBRBifCB— Difficult  Qttbstioks  of  Law. 

Code  Civil  Proc.  I  1013,  proridesfor  a  compulsory  reference  "^where  iks- 
trial  will  require  tiie  examination  of  a  long  account  on  dither  aide,  and  will 
not  require  the  decision  of  difflcult  questions  of  law."  Jeld  that,  in  order 
to  defeat  an  application  for  a  reference,  where  a  long  account  is  Involved, 
the  questions  of  law  expected  to  arise  must  be  pointed  out  specifically 
and  in  such  manner  as  to  enable  the  court  to  detecmine  whether  laiey  are 
of  any  real  di^culty. 

2L.6A1IK— LoMO  Accounts. 

In  an  action  against  a  life  Insurance  company  to  recover  commissions 
for  procuring  insurance  under  a  contract  with  defendant,  a  schedule  was 
annexed  to  the  complaint,  containing  about  00  items,  giving  the  numbera 
of  the  policies  procured  by  plaintiff,  names  of  the  insured,  the  amounts 
paid,  and  the  commissions  alleged  to  be  due  to  plaintiff  thereon.  The  an- 
swer was  a  general  denial  as  to  the  existence  of  the  contract,  and  as  to 
each  and  all  the  nmounts  claimed  by  plaintiff  in  his  schedule.  Held,  that 
"the  examination  of  a  long  account*'  was  required,  within  Code  Civil  Proc. 
I  1013,  providing  for  compulsory  references. 

Appeal  from  special  term. 

Action  by  Charles  B.  Hibbard  against  the  Oonimercial  Alliance 
Life  Insurance  Company.  From  an  order  granting  a  motion  for 
reference,  defendant  appeals.     Affirmed. 

Argued  before  FBEEDMA17  and  GILDEBSLEEVE,  JJ. 

George  Wilcox,  for  appellant. 
Lucius  McAdam,  for  respondent 

dLDEBSLEEYE,  J.  This  action  was  begun  for  the  purpose  of 
recovering  commissions  alleged  to  be  due  und^  a  written  contract 
between  plaintiff  and  defendant  The  complaint  sets  up  the  con- 
tract, and  refers  thereto  as  to  the  respective  rights  of  the  parties;, 
and  annexed  to  the  complaint  is  a  schedule,  or  bill  of  particulars, 
diowing  a  long  account,  upon  which  plaintiff  daims  oommiaBions 
under  the  contract,  and  giving  the  numbers  of  policies,  niames  of 
the  insured,  and  amounts  paid,  and  the  commissions  alleged  to  be 
due  to  plaintiff  thereon.  The  answer  of  defendant  is  substantiaUy 
a  general  daiiai  as  to  the  existence  of  the  contract  and  as  to  each 
and  all  of  the  amounts  claimed  by  plaintiff  set  forth  in  his*  schedule 
or  bill  of  particulars.  Upon  plaintiff's  application  the  special 
term  ordered  a  reference,  against  the  objection  of  defendant,  and 
from  the  order  granting  the  motion  for  a  reference  the  defendant 
appeals. 

The  statute  (Code,  §  1013)  provides  that  '^e  court  may,  of  its 
own  motion,  or  upon  the  application  of  either  party,  without  the 
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consent  of  the  other,  direct  a  trial  of  the  iMnes  of  f aet  by  a  referee, 
where  the  trial  will  require  the  examination  of  a  long  account 
on  either  side,  and  will  not  require  the  decision  of  difficult  questions 
of  law/'  etc.  The  questions  of  law  expected  to  arise  must  be 
pointed  out  q)ecidcallj  and  in  such  manner  as  to  enable  the  court 
to  determine  whether  they  are  of  any  real  difficulty.  Patterson  v. 
Btettauer,  39  N.  Y.  Super.  Ct.  R.  413;  MUlen  v.  Fogg,  (Super.  N.  Y.) 
13  N.  Y.  Supp.  614;  Oass  v.  Cass,  (Sup.)  16  N.  Y.  Supp.  238;  Salis^ 
bury  V.  Scott,  6  Johns.  329;  Dewey  v.  Field,  13  How.  Pr.  437.  No 
questions  of  law  are  indicated  that  may  be  expected  to  arise  upon 
the  trial,  and  no  contention  is  made  on  this  appeal  under  tiiie  pro- 
Tisions  of  the  statute  on  this  point  Under  the  general  denial  in 
the  answer  it  will  be  necessary,  upon  the  trial  of  this  action, 
among  other  things,  to  examine  each  and  erery  x)olicy  falling  under 
the  contract  as  to  its  issuance,  and  the  payments  thereon,  and  the 
commissions  due  thereon.  This  will  iuvolTe  the  examination  of 
a  long  account  on  the  side  of  the  plaintiff,  consisting  of  some  ninety- 
odd  item&  Olearly,  where  a  plaintiff's  bill  of  particulars  consists 
of  ninety-odd  Items,  each  of  which  is  put  in  issue,  and  will  have 
to  be  proved  by  reference  to  the  books  of  plaintiff  or  defendant,  a 
compulsory  reference  is  proper.  Canda  v.  Bobbins,  (Sup.)  7  N.  Y. 
Supp.  895.  The  special  term  has  found,  in  effect,  that  the  trial 
of  the  issues  will  require  the  examination  of  a  long  account  We 
think,  upon  full  consideration  of  all  the  matters  alleged  in  the 
pleadings  and  in  the  affidavits  before  the  special  term,  that  the 
finding  was  warranted,  and  we  are  not  disposed  to  interfere  with 
the  same.  Oass  r.  Cass,  (Sup.)  16  N.  Y.  Supp.  233.  The  papers 
upon  which  the  order  was  granted  meet  with  the  requirements  of 
the  statute.  Order  appealed  from  is  affirmed,  with  |10  costs  and 
disbursements* 


(4  Misc.  Uep.  455.) 
PALMKU  V.  PtRSON. 

(Superior  Court  of  Buffalo,  General  Term.    July  14,  1893.) 

1.  PbivcipaIi  avd  Agent— Fraud  of  Aobnt— LiABiLmr  to  Prtkcipal. 

Where  an  agent  fraudulently  Induces  his  prbLcipal  to  convey  land  In 
exchange  for  other  land,  of  less  value  than  represented,  the  agent  is 
liable  for  the  damages  thus  sustained. 
9.  Save — Cosipekbation  of  Agent— Recovbrino  Back  after  Patkewt. 

Where  the  commissions  for  the  sale  of  property,  are  paid  in  ignorance 
of  fraud  <m  flie  part  of  the  agent,  In  ccmsequence  of  which  he  was  not 
entitled  to  receive  such  commissions,  the  amount  so  paid  may  be  recovered. 

Appeal  from  trial  term. 

Action  by  Margaret  Palmer  against  John  A  Pirsan.    Plaintiff 
had  judgment,  and  defendant  appeals.    Affirmed. 
Argued  before  TITUS,  C.  J.,  and  HATCH,  J. 

Arthur  W.  Hickman,  for  appellant 
Henry  B.  Loveland,  for  respondent 

TITUS,  C.  J.    The  defendant  appeals  from  a  Judgment  on  the 
verdi'Ct  of  a  jury  in  favor  of  the  plaintiff  for  a  cause  of  action 
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resting  in  fraud.  The  plaintiff  employed  the  defendant  to  aasiet 
her  in  the  Bale  of  her  house  and  lot  For  the  sa*vice  i^e  agreed  to 
pay  him  flOO.  He  did  aid  her  in  trading  her  house  and  lot  for 
certain  vacant  lands  on  Lark  street,  in  this  city.  After  the  trade 
was  consummated,  she  paid  him  the  flOO  agreed  upon.  She  now 
seeks  to  charge  him  wi&  damages  for  false  and  fraudulent  repre- 
sentations made  to  her,  of  the  value  and  location  of  the  land  which 
she  received  in  exchange  for  her  house  and  lot,  and  also  to  re- 
cover the  flOO  commissions  paid.  The  facts  are  disputed,  but 
we  think  there  was  evidence  enough  to  subnoit  the  questions  in 
the  case  to  the  jury.  If  it  were  necessary  to  the  disposition  of 
the  questions  raised  by  this  appeal  to  look  for  evidence  of  fraudu- 
lent conduct  by  the  defendant  in  negotiating  the  trade  of  thifr 
property,  it  would  require  but  a  slight  examination  of  the  testi- 
mony to  satisfy  the  inquirer  that  tiie  evidence  abundantly  war- 
ranted the  submission  of  the  case  to  the  jury  on  the  theory  that 
some  proof  aside  from  the  mere  statement  of  the  value  of  the 
property  fraudulently  made  would  be  necessary  to  enable  the  plain- 
tiff to  recover,  but  we  do  not  think  that  such  additional  proof 
is  required,  lliis  is  an  action  by  a  principal  against  her  agent  for 
false  statements  made  to  her,  of  the  value  of  property.  In  Ellis  t» 
Andrews,  56  N.  Y.  83.  it  was  held  that,  as  between  vendor  and 
vendee,  the  fraudulent  statement  by  the  vendor  of  the  value  of 
the  property,  unaccomoanied  with  a  statement  of  extrinsic  facts,, 
was  not  sufBeient  evidence  of  fraud  to  warrant  a  recovery  by  the 
vendee;  the  court  holding  that  such  statements  became  mere  mat- 
ters of  opinion,  when  made  by  a  vendor.  He  is  at  liberty  to  fix 
such  a  value  upon  his  property  as  he  likes,  and  to  have  and  to- 
express  an  opinion  of  its  value,  even  though  he  knows  it  is  not 
true.  The  duty  of  the  vendee  is  to  use  his  faculties,  and  the  mean» 
within  his  power,  to  protect  himself  against  the  expression  of  such 
an  opinion,  and  if  he  relies  upon  the  vendor's  statement  of  the 
value  he  is  without  remedy.  But  this  rule  has  never  been  applied 
to  a  case  where  the  relation  of  vendor  and  vendee  does  not  exist. 
Here  the  defendant  is  the  aprent  of  the  plaintiff,  under  her  em- 
ployment and  pay,  and  the  utmost  good  faith  is  required  of  him 
in  dealing  with  her,  by  virtue  of  the  relation  of  the  parties.  She 
had  a  right  to  rely  upon  his  judgment  as  to  the  value  of  the  land,, 
because  she  paid  him  for  his  supposed  superior  knowledge  of  the 
value  of  the  property;  and  it  would  be  a  singular  rule  which  would 
permit  him  to  take  advantage  of  the  confidence  reposed  in  him 
by  her,  although,  as  between  vendor  and  vendee,  he  would  not  be 
liable.  We  think  the  charge  of  the  court  upon  that  subject  cor- 
rectly stated  the  law, — that  if  the  defendant,  by  fraud  or  decep- 
tion, led  or  Induced  the  plaintiff  to  part  with  property,  to  her 
damage,  while  acting  as  her  agent,  he  is  liable  for  the  damages 
actuafiy  sustained  by  her. 

In  addition  to  the  recovery  of  the  defendant  In  the  value  of  the 
land,  the  plaintiff  was  permitted  to  recover  the  commissions  paid 
to  the  defendant.    We  do  not  think  error  was  committed  by  the 
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court  in  allowing  snch  recovery.  If  the  defendant  was  gnUty  of 
fraudulent  practice  upon  the  plaintiff,  he  could  not  maintain  an 
action  to  recorer  tiie  contract  price  for  his  services,  or  of  the  value 
of  them;  and  when  she  paid  him,  in  ignorance  of  his  fraud,  she 
could  recover  the  sum  paid,  when  she  discovered  the  fraud.  The 
defendant,  in  view  of  his  fraudulent  conduct,  earned  no  compensa- 
tion, and  was  not  entitled  to  be  paid;  and  no  rule  is  betta*  settled 
than  that  if  money  is  iMdd  under  a  mistake  of  the  facts,  or  under 
fraudulent  representations,  it  may  be  recovered,  on  discovery  of 
the  true  state  of  facts.  No  error  is  discoverable  in  the  record, 
affecting  the  case,  aod  we  do  not  think  the  judgment  should  be 
disturbed.  The  order  must  therefore  be  an  afOrmance  of  the  judg- 
ment, with  costs. 

(4  Misc.  Bep.  448.) 
WALSH  V.  WALSH. 

(Superior  Ck>urt  of  Buffalo,  General  Term.    July  14,  1883.)  * 

1.  TsifPOBART  Alimony— Sufficiency  of  Evidknce. 

Where,  on  the  bearing  of  a  motion  for  alimony  pending  an  action  by 
the  wife  for  a  divorce,  defendant  denies  the  marital  relation,  and  the 
evidence  Is  such  that  If  the  question  were  submitted  to  a  jury,  and  they 
should  find  the  existence  of  such  relation,  the  court  would  have  no  dif- 
ficulty In  sustaining  the  verdict,  an  order  directing  defendant  to  pay 
alimony  will  not  be  disturbed. 

8.  Same— DfpRorsR  Evidence. 

Where,  If  so  much  of  the  evidence  submitted  In  such  case  as  is  claimed 
to  be  inadmlflsible  be  eliminated,  and  what  remains  is  sufficient  to  up- 
hold the  order  for  aUmony,  It  wlU  not  be  disturbed  because  such  evidence 
was  received. 

Appeal  from  special  term. 

Action  by  Anna  Walsh  against  Andrew  J.  Walsh  for  divorce. 
From  an  order  directing  defendant  to  paj  alimony  pending  the 
action,  he  appeals.     Affirmed. 

Argued  before  TITUS,  0.  J.,  and  HATCH,  J. 

Whitcher  &  Sawyer,  for  appellant. 
J.  W.  Bussell,  for  respondent 

HATCH,  J.  The  complaint  alleges  that  the  parties  were  married 
at  the  city  of  Bradford,  December  23,  1879,  and  continued  there- 
after to  live  together  as  husband  and  wife  until  December,  1890, 
when  defendant,  without  cause,  abandoned  plaintiff,  and  has  since 
refused  to  cohabit  with  or  support  her;  demands  judgment  of 
separation  and  permanent  support.  The  answer  is  a  general  denial 
of  all  the  aUegations  of  the  complaint,  excepting  defendant's  resi- 
dence. The  issue  presented  upon  the  motion,  and  argued  ujwn  this 
appeal,  relates  to  the  existence  of  the  marital  relation.  No  formal 
ceremony  of  marriage  was  performed,  but  it  is  claimed  that  the 
parties,  by  agreement,*  constituted  the  relation,  and  immediately 
followed  it  up  by  cohabitation,  which  continued  for  nearly  10  years, 
during  which  time  the  parties  were  generally  known  by  their 
acquaintances  and  society  as  husband  and  wife.     As  to  the  actual 
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agreement  of  marriage,  no  proof  appears  tn  the  record,  except  tiie 
allegation  of  tlie  complaint,  duly  veiiiied,  accompanied  by  affidavits 
of  plaintiff,  in  which  the  allegation  is  reiterated  with  detailed  djv 
cumstances.  "Die  defendant,  with  equal  stubbornness,  denies 
the  allegation  of  the  complaint,  and  by  affidavit,  tn  detail,  denies 
the  marriage,  and  those  jiortions  of  the  affidavits  of  plaintiff  and 
others,  wiiich  accompany  it,  tending  to  establish  that  the  parties 
were  known  or  held  out  to  be  husfe^nd  and  wife.  Upon  th^  evi- 
dence the  court  was  called  on  to  consider  and  weigh  how  far  the 
acts  of  the  parties  themselves,  and  the  attitude  they  assumed  to- 
wards society,  justified  the  inference  of  the  existence  of  the  marital 
relation.  The  law  of  the  case  is  quite  wdi  settled  in  this  state, 
and  the  rule  is  the  same  in  the  state  where  it  is  alleged. the  marital 
tie  was  assumed.     It  is  thus  stated  by  Folger,  J.: 

"In  an  appUcatlon  for  temporary  aUmony,  ♦  ♦  •  although  there  may  be 
in  the  answer  a  general  denial  of  the  existence  at  any  time  of  the  marital 
•  relation^  the  court  has  the  power,  from  the  affidavits  and  other  papers  pre- 
sented to  it,  tb  pass  ujpon  the  question  for  the  purposes  of  the  appUcatlon, 
and  It  is  not  bound  down  to  the  allegation  of  the  complaint  and  the  denial  of 
the  answer,  if  other  papers  or  proofs  are  submitted  to  It;  tfnd  though  the  de- 
nial of  the  answer,  if  standing  alone,  would  bring  the  case  within  the  rule 
that,  where  no  marital  relation  Is  admitted  or  proven,  there  Is  no  right  to 
alimony,  yet  if  the  matters  contained  in  other  papers,  or  shown  by  legitimate 
proofs,  before  the  court,  make  out,  in  the  judgment  of  the  court;  a  fair  pre- 
sumption of  a  fact  of  marriage,  it  has  the  power  to  grant  aUmony  pending  the 
action,  and  expenses  of  the  action."    Brinkley  v.  Brinkley,  50  N.  Y.  194. 

This  rule  was  again  reiterated  in  GoUins  v.  Collins,  71  1^.  T. 
273,  274,  where  it  is  again  asserted  "that  it  was  not  necessary  that 
the  marriage  be  established  as  conclusively  as  would  be  required 
for  the  ultimate  purposes  of  the  action." 

There  is  little  need  of  placing  here  the  result  of  an  analysis  of 
the  papers  and  affidavits  submitted  upon  the  motion.  It  is  suffi- 
cient now  to  say  that  if  the  questions  presented  were  submitted 
to  a  jury,  and  they  should  find  the  existence  of  tiie  marital  relation, 
the  court  would  have- no  difficulty  in  supporting  the  verdict  This 
being  the  case,  we  can  very  well  see  that  a  case  was  presented 
for  the  court  below  to  pass  upon,  and  exercise  its  discretion  in 
awarding  or  withholding  alimony.  The  conclusion  reached,  we 
think,  was  justified  by  the  papers  submitted. 

Objection  is  made  that  the  photographic  copies  of  the  envelopes 
should  not  have  been  received  If  this  be  so,  it  does  not  appear 
from  the  record  that  the  court  took  any  action  therecn.  If  it  did, 
no  exception  was  taken  to  the  ruling,  nor  does  it  appear  that  the 
court  made  any  ruling  thereon;  and  we  are  now  unable  to  say 
whether  the  court  below  considered  them,  or  not,  from  anything 
appearing  in  the  record.  If  they  be  entirely  eliminated,  there  still 
remains  evidence  sufficient  to  uphold  the  order  made.  The  order 
appealed  from  is  affirmed,  with  |10  costs  and  disbursements. 
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(70  Hun,  42a) 
SNTDBR  V.  CHURCH  et  aL 

(Supreme  Coxirt,  General  Term,  Third  Department.    July  8.  1893.) 

1.  Champcktous  Deed— ADVEBas  Possessiok  of  Land. 

A  deed  j^vhzi  by  a  person  out  of  possecssion  is  y(^d  for  champerty 
ijgaiiist  one  who  for  eiglit  years  prior  to  its  execution  had  btn^n  In  pos- 
Si'ssion  adverse  to  the  grantor. 
8.  Deed— CoNSTRDCTioif— Fraud. 

One  C,  haying  the  legal  title  to  land,  gave  for  a  valuable  considera- 
tion a  deed  to  the  same,  purporting  to  be  executed  by  his  grantors,  but 
which  was  in  fact  signed  by  third  persons.  Hek^  that  the  grantee  ac- 
qiHred  no  legal  title. 

Appeal  from  circuit  court,  Albany  county. 

Ejectment  by  Jacob  M.  Snyder  against  Henrietta  Church  and 
P.  Bartholomew.  From  a  judgment  dismissing  plaintilTg  com- 
plaint, he  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM,  J. 

W.  &  G.  W.  Youmans,  (W.  Youmans,  of  counsel,)  for  appellant. 
KarcuB  T.  Hun,  for  respondents. 

MAYHAM,  P.  J.  The  complaint  is  in  the  usual  form  in  an 
action  in  ejectment,  alleging  that  the  plaintiff  is  the  owner  in  fee 
of  a  farm  of  about  130  acres  of  land,  and  alleges  that  Walter  S. 
Caiurch,  for  about  eight  years  before  the  commencement  of  the 
action,  had  been  in  the  wrongful  possession,  and  was  wrongfully 
withholding  the  possession,  and  that  the  annual  value  of  the  use 
of  the  premises  was  about  |200.  The  complaint  demanded  judg- 
ment for  the  possession  of  the  farm,  and  damages  for  the  use  of 
the  same.  The  answer  was  a  general  denial.  On  the  trial  the 
plaintiff  put  in  evidence  a  lease  dated  May  9,  1797,  executed  by 
Stephen  Van  Benselaer  to  John  Jose  Shafer.  The  lease  granted, 
sold,  remised,  released,  and  confirmed  the  demised  premises  to  the 
lessee  Tipon  conditions  of  pa3rment  by  him  or  his  assigns  of  an 
annual  rent  and  the  performance  of  the  annual  service  therein 
specified,  and  was  in  the  usual  form  of  the  Van  Benselaer  manorial 
leases,  and  purported  to  convey  253^  acres  of  land.  The  plaintiff 
also  put  in  evidence  a  warranty  deed  from  John  Jose  Shafer  to  John 
J.  Dietz,  dated  the  14th  day  of  October,  1831,  purporting  to  convey 
126  acres  of  land,  being  the  north  half  of  the  land  originally  leased 
by  Stephen  Van  Benselaer  to  John  Jose  Shafer,  father  of  the 
grantor  in  said  deed.  This  deed  was  subject  to  the  rents  and 
reservations  contained  in  the  original  lease.  The  plaintiff  also 
put  in  evidence  the  last  will  of  Stephen  Van  Benselaer,  devising 
aU  his  interest  in  his  lands  and  rents  i^served  to  his  son  Stephen 
Van  Benselaer,  which  will  was  admitted  to  probate  April  30,  183Jf , 
also  a  deed  from  Stephen  Van  Benselaer  to  James  Kidd  and  Fetrr 
Cagger,  dated  May  2,  1864,  conveying  the  landlord's  interest  m 
the  premises  in  question.  The  plaintiff's  counsel  also  put  in  evi- 
dence a  deed  from  James  Eidd  and  Peter  Cagger  to  Walter  0. 
Church,  dated  July  8,  1878,  conveying  the  landlord's  interest  in 
v.24N.Y.s.no.4 — 22 
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the  premises  in  question.  The  plaintiff  gave  evidence  tending  to 
prove  that  Walter  S.  Church  acted  as  the  agent  of  lUdd  and 
Cagger  previous  to  the  time  of  their  deeding  to  him  their  interest 
in  this  land,  with  others.  That  Church  had  an  ofSce,  and  did  the 
business,  except  in  suits,  and  Cagger  was  the  attorney.  Plaintiff 
also  gave  evidence  by  several  witnesses  tending  to  prove  that  an 
instrument  purporting  on  its  face  to  be  a  deed  from  Kidd  and  Cag- 
ger to  Jacob  Dietz,  dated  17th  of  May,  1867,  and  to  convey  the 
premises  in  question,  was  made  out  in  the  handwriting  of  Walter 
S.  Church,  but  which  purported  to  have  been  signed  by  Paul  Cog- 
gervill  and  J.  Koons.  This  deed  was  offered  and  received  in  evi- 
dence, with  its  indorsements,  and  is  as  follows: 

'This  indenture,  made  the  seventeenth  day  of  May,  In  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-seyen,  between  James  Kidd  and 
Jane  Maria,  his  wife,  and  Peter  Cagger  and  Elizabeth  F.,  his  wife,  of  the 
city  of  Albany,  and  Jacob  1.  Dietz,  of  the  town  of  Berne,  in  the  ooouty  of 
Albany,  of  the  second  pail:,  wltnesseth,  that  whereas,  Stephen  Van  Renselaer, 
now  deceased,  by  an  indonture  dated  on  the  21  st  day  of  Jan.,  In  the  year 
eighteen  hundred  and  one,  granted  and  conveyed  to  Jacobus  Dietz  certain 
lands  embracing  the  lands  which  are  hereinafter  more  particularly  described, 
subject  to  a  certain  perpetual  rent,  and  to  certain  reseivations  and  conditions 
in  and  by  said  indenture  of  lease  provided  for;  and  whereas,  by  various  grants, 
assignments,  and  conveyances  the  title  to  said  reserved  rent,  and  to  all  the 
estate  and  interest  of  said  Stephen  Van  Renselaer  in  the  premises  so  leased 
in  fee,  and  particularly  hereinafter  described  and  granted,  has  become  and 
is  vested  in  the  parties  of  the  first  part  hereto:  Now,  therefore,  the  said  par- 
ties of  the  first  part,  for  and  in  consideration  of  the  sum  of  two  thousand 
dollars,  lawful  money  of  the  United  States  of  America,  to  them  in  hand  paid 
by  the  said  party  of  the  second  part,  the  receipt  whereof  Lb  hereby  confessed 
and  acknowledged,  have  granted,  aliened,  remised,  released,  enfeoffed,  and 
confirmed,  and  by  these  presents  do  grant,  alien,  remise,  release,  enfeoff e,  and 
confirm  unto  the  said  party  of  the  second  part,  and  to  his  heirs  and  assigns, 
forever,  all  the  said  rent  so  reserved  out  of  and  chargeable  upon,  and  all  his 
estate  and  interest  in,  certain  lot,  piece,  or  parcel  of  land,  situated  now  in 
the  town  of  Berne,  in  the  state  of  New  York,  county  of  Albany,  and  manor 
of  Rensselaerwyck,  and  hereinafter  more  particularly  described;  together 
with  all  and  singular  the  rents,  heix^ditaments,  and  appurtenances  thereunto 
belonging  or  in  anywise  appertaining,  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  issues,  and  profits  thereof,  or  issuing  or  n^ 
ser\'ed  tJherefrom,  and  all  the  estate,  right,  title,  interests,  claims,  and  demands 
whatsoever  of  the  said  parties  of  the  first  part  either  in  law  or  equity,  of,  in, 
and  to  the  above-granted  premises,  with  the  said  hereditaments  and  appur- 
tenances; to  have  and  to  hold  the  above-mentioned  rents  and  hereinafter 
described  premises,  with  the  appurtenances,  and  every  part  and  parcel  thereof, 
to  the  said  party  of  the  second  part,  his  holrs  and  assigns,  forever.  And  the 
said  James  Kidd  and  Peter  Cagger,  for  themselves,  their  heirs,  executors, 
and  administrators,  do  covenant,  grrmt,  bargain,  promise,  and  agree,  to  and 
with  the  said  party  of  the  second  part,  his  heirs  and  assigns,  to  warrant  and 
forever  to  defend  to  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
against  the  said  parties  of  the  first  part,  their  heirs,  executors,  administrators, 
and  assigns,  and  against  all  and  every  other  person  or  persons  claiming  or  to 
claim  by,  under,  or  through  them,  the  said  parties  of  the  first  part,  or  their 
or  any  of  tlielr  acts  or  deeds,  the  said  above-mentioned  and  hereby  grante<l 
rents  and  premises,  which  are  more  particularly  described  as  foUows,  viz.: 
All  that  certain  piece  or  parcel  of  land  situate,  lying,  and  being  in  the  tov^ii 
of  Berne,  and  being  the  same  lands  which  the  sheriff  of  Albany  county  con- 
veyed to  John  B.  Dietz,  and  the  same  as  were  formerly  owned  by  Jacob  I. 
Diets. 
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"In  witness  whereof  the  said  parties  of  the  first  part  have  hereunto  set  their 
hands  and  seals  the*  day  and  year  first  above  written. 

"Paul  Ooggervill.    [L.  S.] 
"J.  Koons.    [L.  S.] 
"Sealed  and  delivered  in  the  presence  of  B.  Williams. 
"Indorsed:    Warranty  Deed.    James  Kidd  and  Jane  Maria,  his  wife,  and 
Peter  Cagger  and  Elizabeth  F.»  his  wife,  to  Jacob  I.  Dietz.    Dated  the  17tl) 
day  of  May,  1867." 

There  was  evidence  tending  to  show  that  Church  delivered  this 
instrument  to  Jacob  L  Dietz,  the  grantee  therein  named,  at  the 
time  it  bears  date,  and  the  plaintiif  urges  that  it  appears  from 
the  deed  itself  that  Dietz  paid  the  consideration  therein  expressed 
of  |2,000.  The  plaintiff  also  put  in  evidence  a  deed  from  Jacob 
I.  Dietz  to  Jacob  M.  Snyder,  purporting  to  convey  the  premises  in 
question,  dated  July  3,  1890.  The  plaintiff  also  proved  the  death 
of  Walter  S.  CJhurch  after  the  commencement  of  this  action,  the 
probate  of  his  wilL  and  the  substitution  of  Henrietta  Church,  his 
executrix,  and  devisee  of  his  lands,  as  defendant  in  this  action. 
Upon  these  facts  the  defendants  at  the  close  of  the  plaintiff's  evi- 
dence asked  the  court  to  nonsuit  the  plaintiff.  The  plaintiff  in- 
sisted in  submitting  the  case  to  the  jury.  The  court  declined  to 
submit  the  case  to  the  jury,  and  nonsuited  the  plaintiff. 

If  this  action  had  been  to  reform  a  deed  for  mistake  or  fraud, 
I  should  be  strongly  inclined  to  grant  relief;  but  as  the  case  stands 
I  see  no  ground  for  granting  a  new  trial.  Clearly  the  plaintiff 
has  failed  to  show  any  legal  title  in  himself,  as  the  grantors  to 
Dietz  do  not  appear  to  have  had  any  title  to  these  lands,  either 
legal  or  equitable.  Dietz  therefore  acquired  no  title  which  he 
could  convey  to  Snyder.  This  being  so,  it  is  unnecessary  to  ex- 
amine the  alleged  defect  in  the  defendants'  title  to  these  premises, 
as  the  rule  is  well  settled  that  in  actions  of  ejectment  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  the  title  of  his  adversary. 

There  seems  to  be  another  objection  to  the  recovery  of  the  plain- 
tiff in  this  action  upon  the  fact  of  the  complaint  and  proof.  The 
complaint  shows  that  the  defendants  were  at  the  time  of  the  com- 
mencement of  the  action,  and  for  eight  years  prior  thereto  had  been, 
in  possession,  holding  adversely  to  the  plaintiff's  grantor.  The 
plaintiff's  deeds  bear  date  in  1890,  and  while  the  defendants  were 
in  possession.  As  matter  of  law,  as  against  the  defendants,  the 
plaintiff's  deed  was  void  for  champerty.  We  think  the  learned 
judge  was  right  in  nonsuiting  the  plaintiff. 

Judgment  affirmed,  with  costs. 


(70  Hun,  547.) 
GARDNER  v.  CHRISTIAN  et  al. 

(Supreme  Court,  General  Term,  Third  Department.    July  8.  1893.) 

IncorpOratioh  of  Villagb— Irregularity  op  Election— Remedy. 

Laws  1870,  lit.  1,  c.  291,  §  11,  as  amended  by  Laws  1878,  c.  59,  §  2,  re- 
lating to  the  Incorporation  of  villages,  provides  that,  within  10  days  after 
filing  the  certificate  of  election  in  the  coimty  clerk's  ofiice,  any  qualified 
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voter  at  mx^  eteotlon  may  appeal  to  the  oounly  judge,  8E>eciiCyiiig  the 
Irregularities  therein.  Section  13,  as  amended  by  Laws  1878,  c.  59,  §  4« 
provides  that  the  county  Judge  must,  within  a  specified  time,  decide  as 
to  the  legality  or  illegality  of  such  election,  and,  if  illegal,  he  shall  forth- 
with make  an  order,  and  file  It  in  the  dwk's  office,  directing  another 
election  to  be  held,  etc.  Title  8,  c.  291,  S  2,  provides  tiiat  certificates  of 
the  inspectors  of  Section,  or  certified  copies,  with  the  seal  of  the  cleric 
shall  be  final  and  condusive  proof  of  the  incorporation  of  such  village, 
and  the  regularity  thereof,  except  in  case  of  an  appeal  from  the  election, 
as  thereinbefore  provided.  Held,  that  the  remedy  by  such  appeal  from 
an  election  on  the  question  of  Incorporating  a  village  was  exclusive,  and 
that  the  validity  of  incorporation  proceedings  cannot  be  attacked  by  bring- 
ing an  action  of  conversion  against  the  tax  collector  and  other  offlc^B 
of  the  village,  who  have  taken  property  of  plaintiff  to  sa41sfy  taxes  due 
from  him. 

Appeal  from  CJolmnbia  county  court 

Action  by  Eugene  Gardner  against  Edward  CSiristian,  George 
Baker,  and  Gteorge  W.  Vedder  for  the  conversion  of  certain  per- 
sonal property.  The  action  was  commenced  in  justice's  court, 
and  taken,  on  appeal  by  defendants,  to  the  county  court.  From 
a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

The  opinion  of  OADY,  J.,  in  the  county  court,  is  as  follows: 

Tills  is  an  appeal  by  the  defendants  from  a  judgment  rendered  against 
them,  and  in  fa.vor  of  the  plaintiff,  by  Jacob  A.  Hallenbeck,  Esq.,  a  Justice 
of  the  peace  of  the  town  of  Greenport,  Columbia  county,  on  the  10th  day 
of  February,  1893,  for  twelve  dollars  and  eighty-nine  cents  damages  and 
costs.  The  action  involves  the  question  whether  an  attempt  made  during 
the  year  1892,  by  some  of  the  residents  of  certain  territory  In  the  town  of 
Glaverackf  to  Gc^umbia  county,  to  incorporate  a  village  to  be  caUed  "Phll- 
mont,"  resulted  In  its  legal  Incorporation,  or  failed  of  reaching  that  result 
That  question  is  an  important  one,  for  reasons  that  are  so  apparent  that  they 
need  not  be  enumerated  here.  A  formal  incorporation  of  the  village  has 
been  had.  Village  officers  have  been  elected.  An  assessment  of  real  and  per- 
sonal property  within  the  municipal  boundaries,  for  municipal  purposes, 
has  been  laid;  and,  out  of  an  effort  made  by  the  authorities  to  enforce  the 
collection  of  village  tax  based  upon  such  assessment,  this  action  has  arisen. 
The  name  of  the  plaintiff  appeared  upon  the  assessment  rolL  He  was  as- 
seased  for  real  estiite  valued  at  $2,800,  upon  which  the  amount  of  tax  levied 
was  $5.04.  This  tax  he  declined  or  neglected  to  pay.  Thereupon  the  defend- 
:mt  Edward  Christian,  claiming  to  be  the  ooUector  of  the  village,  and  acting 
under  a  waiTant  signed  by  the  defendant  Balder,  as  president,  and  counter- 
sigiteii  by  the  defendant  Vedder,  as  clerk,  of  the  village,  respectively,  diil 
on  the  23d  day  of  November,  1892,  levy  upon  and  carry  away  from  the 
premises  of  the  plaintiff,  without  the  latter's  assent  and  authority,  and  against 
his  will,  two  barrels  of  flour  belonging  to  the  plaintiff,  of  the  aUeged  value 
•if  eleven  dollars.  The  actual  value  of  the  flour  is  ImmaterUil.  It  has  soine 
value,  and  that  Ls  enough  for  tlie  purposes  of  the  case.  Christian  made  the 
levy  for  the  purpose  of  satisfying  the  tax  against  the  plaintiff,  who  thereupon 
brought  this  action,  upon  the  groimd  tliat  the  tjiking  of  the  flour  was  an  un- 
lawful convei-sioii  of  Ms  property,  and  he  had  judgment  below,  sustaining  his 
contention.  That  judgment  I  must  reverse,  and  the  reason  for  doing  so 
seems  very  clear  to  mo.  The  plaintiff  claims,  in  effect,  that  the  defendants 
were  not  protected  in  their  conduct  by  the  sanctity  of  any  official  diaracter. 
for  tliey  were  not  officers  of  the  vilLige  of  PliDmont,  because  there  was  no 
village  of  Phllniont;  and  the  reason  he  assigns  for  there  having  been  no  iu- 
corporation  is  that  the  notice  of  the  election  to  determine  whether  there 
shall  be  an  incorporation,  provided  for  by  section  7  of  title  1  of  chapter  2i)l 
of  the  Laws  of  1870,  as  amended,  was  not  signed  by  **twenty  of  the  electow 
resident  within  the  bounds  of  said  proposed  village,  who  shall  be  Eahie  to 
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\ye  assessed  for  the  ordhiaty  and  eztraordliuiiy  expenditures  of  said  Tillage." 
£Tidence  was  produced  by  the  plaintiff  upon  the  trial,  and  recciyed,  that 
tended  to  show  tliat  several  of  the  electors  who  signed  the  nodce  of  election 
wldch  wtis  posted  and  published  on  May  30,  1S82,  were  not  liable  to  be  so 
assessed,  and  I  shall  ren^^ird  that  fact  as  having  been  eatabUebed  by  the 
proof.  No  other  instance  of  disobedience  to  the  requirements  of  the  dtatatc 
In  incorporating  the  village  is  urged  by  the  plaintiff;  and  it  was,  indeeil. 
expressly  admitted  upon  tho  trial,  by  a  series  of  admissions  appearing  upon 
the  return,  that  in  all  other  respects  the  procedure  of  the  izkcorporation  was 
legaL 

Tlio  plaintlfTs  counsel  Insist  that  tlie  signing  of  tiie  notice  by  at  least  twenty 
asse8sn))lo  electors  of  the  territory  in  question  was  essential  to  confer  juris- 
diction upon  the  resident  electors  of  that  territory  to  hold  any  election  at  aB 
for  tho  purpose  of  deciding  whether  tiiere  should  be  an  incorporation.  I  am 
rather  IncKued  to  the  view  of  tiie  defendants'  couns^.  that  the  caidinal  juris- 
dictional basis  for  the  incorporation  of  villages  is  the  existence  of  the  mln- 
iinmm  resident  population  provided  for  by  section  1  of  title  1  of  chapter  291 
of  the  T^aws  of  1870,  as  It  stood  amended  in  1802,  and  that  the  subsequent 
provisions  of  the  statute  are  provisions  of  machinery  and  procedure.  That 
minimum  of  population  must  exist,  or  there  can  be  no  village.  No  pro- 
ceedings, no  matter  how  scrupulously  conducted,  couM  create  a  village 
out  of  a  less  number  of  inhabitants.  It  is  not  contended  here  that  the  requi- 
site nmnber  of  Inhabitants  did  not  exist  upon  tiie  territory  now  embraced  in 
tlie  village  of  Philmont  when  the  proceedings  for  incorporation  were  Insti- 
tnted.  nieref ore,-  a  village  could  be  incorporuted,  if  the  proceedings  for  its 
creation  were  regularly  conducted.  All  the  steps  in  tho  process,  actually 
tnken,  are  admitted  to  have  been  formally  correct,  save  the  call  for  tlie  elec- 
tion. That  call  was  a  part  of  the  election  process.  If  not  signed  by  at  least 
twenty  assessable  inhabitants,  it  was  an  irregular  and  objectionable  call, 
aind  an  election  based  upon  it  was  an  objectionable  and  irregular  election. 
A  oertiflca:te  sho^ving  the  n^sult  of  the  election  that  was  actually  held  wa« 
ma^e  by  the  proper  authorities,  and  properly  ffled  in  the  county  clerk's  office. 
Now,  assuming  that  the  election  thus  called,  h-^ld,  and  certified  wns  Irregular 
and  objectionable,  be^aiLso  tftie  call  for  ft  was  objectionable  and  irregular. 
an  ample  ami  summary  method  of  correction  existed.  Section  11  of  title  1 
of  the  act  of  1870,  as  amended  by  section  2  of  chapter  59  of  the  I^aws  of 
1878,  provided  that  "within  ten  days  after  such  filing  [of  the  certificate  of  the 
election  in  the  coimty  clerk's  ofllcej  any  elector  qu.ilified  to  vote  at  such  oltH^ 
tion  may  appeal  to  the  ctnmty  judge  of  the  county  in  which  sttch  tenitory 
ffliall  be  located,  •  •  *  specifying  the  irregularities  in,  and  objections  to,  such 
rfccllon."  The  county  judge  must  thereupon,  within  a  specified  time,  decide 
as  to  "the  legaUty  or  Illegality  of  such  election;"  and  'if  the  county  judge 
ffhall  decide  such  election  to  have  been  fllegal  he  shall  forthwith,  on  render- 
ing his  decision,  make  an  order,  and  file  the  same  in  the  county  clerk's  of- 
fice, •  ♦  •  directing  another  election  to  be  h(»ld  to  detormine  the  question  of 
the  hkcorporation  of  such  territory."  Section  i:>  of  the  act  of  1870,  as  n mended 
iyy  section  4,  c.  50,  Laws  1878.  The  call  for  this  second  election,  so  ordered,  need 
not  be  signed  by  at  least  twenty  assessable  residents  of  the  territory,  but 
"shaD  be  held  on  notice  of  such  election,  signed  by  some  one  or  more  of 
the  persons  designated  as  inspectors  of  election  for  the  previous  election  as 
to  incorporation,  etc."  Id.  The  fact  tihat  the  second  election,  which  shall 
be  final  for  two  years,  if  against  incorporation,  and  from  which  no  appeal 
ran  bo  taken  in  any  event,  may  be  thus  held  upon  a  call  signed  by  one 
lni^>ector  of  election,  seems  to  mo  to  Indicate  that  tho  legislature  re- 
jc.irded  tlie  call  for  the  election  as  only  an  auxiliary  part  of  the  machinery. 
I  have  no  doubt  that  the  fact  that  the  requisite  number  of  assessable  res- 
ident electors  had  failed  to  sign  the  notice  of  the  election  would  constitute 
such  an  Irregularity  in  the  election,  and  such  an  objection  to  it,  as  would  re- 
quire the  county  judge,  upon  the  appeal  to  him  provided  for  by  the  act,  to 
order  a  new  election.  I  am  equally  clear,  however,  in  my  conviction  that 
snch  an  irregularity  and  such  an  objection  can  only  be  presented  and  heard 
tipon  such  an  appeal,  and  cannot  be  used  as  tlie  basis  for  an  action  Dke  the 
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one  1>efoi-o  me.  The  whole  statute,  taken  togettier,  indicates  an  intention 
on  the  part  of  the  legislature  to  establisli  a  method  for  promptly  and  readily 
disposing  of  all  questions  relating  to  the  regularity  of  the  election,  before 
an  easily-accessible  ti-ibmml,  vested  with  exclusiye  jiurisdictiou  for  that  pur- 
pose. I  do  npt  think  that  those  questions  can  l>e  litigated  in  any  other  way. 
uor  in  any  other  court  Plain  public  policy  suggests  that  they  shall  be  decided 
upon,  and  finally  disposed  of,  l)efore  a  formal  incorporation  shall  take  place; 
otherwise,  they  might  be  raised  long  after  the  de  facto  incorporation  had  been 
made;  long  after  it  had  apparently  been  acquiesced  in,  and  after  important 
veflted  interests  luid  been  creoted  upon  the  strength  of  a  public  belief  in  the 
regularity  of  the  election  of  the  village.  The  requirement  of  the  statute  that 
the  appeal  shall  be  taken  to  the  county  Judge  within  ten  days  after  the  flung 
of  the  certificate  of  the  election  is  not  unreasonable.  Knowledge  of  the 
election  proceedings  is  tlien  fresh  in  the  minds  of  all  concerned,  and  the 
wholo  subject  then  possesses  such  a  vital  interest  as  would  lead  to  energetic 
prosocution  and  defense,  and  tend  to  enforce  a  careful  and  patient  review. 

Those  views  of  the  legislative  intent  are  made  convincing  to  me  by  the  pro- 
visions of  section  2,  tit  8,  c.  291,  of  the  Laws  of  1870,  which  are  as  follow^i: 
"The  certificate  of  the  inspectors  of  election  presiding  at  the  first  and  second 
election  at  which  the  question  of  incorporating  the  village  was  decided  affirma.- 
tively,  or  a  copy  of  the  same,  certified  by  the  county  clerk  of  the  county  in 
whose  ofilce  it  shall  be  filed  and  recorded,  with  his  seal  of  office,  shall  be  final 
and  conclusive  proof  of  the  incorporation  of  such  village,  and  the  regularity 
thereof,  in  all  courts  and  places,  and  in  all  actions  and  proceedings,  exc^t 
in  case  of  an  appeal  from  the  election,  as  hereinbefore .  provided."  From 
tlie  controlling  effect  of  this  enactment  no  way  of  escape  has  be^i  pointed 
out  to  me  that  .ippears  to  be  legally  feasible.  There  can  be  no  question  that  the 
legislature  possessed  ample  power  both  to  make  the  appeal  to  the  county 
Judge  an  exclu^ve  remedy  for  the  correction  of  irregularities  in  the  election, 
and  to  make  the  certificate  of  the  first  or  second  election  "final  and  conduaive 
proof  of  the  incorporation  of  such  village,  and  the  regularity  thereof  in  all 
courts  and  places,  and  in  all  actions  and  proceedings,  except  in  cases  of  an  ap- 
peal from  the  election,  as  hereinbefore  provided."  An  appeal  to  the  county 
Judge  was  never  taken  to  review  the  election  for  the  incorporation  of  Pliil- 
mont.  The  certificate  of  election  was  duly  made  and  filed  in  the  county 
clerk*B  office,  and  a  properly  authenticated  copy  of  that  certificate  was  n>- 
celved  In  evidence  by  tJie  justice  on  the  trial  In  the  court  below,  and  appears 
In  the  return.  That  constituted  final  juid  conclusive  proof  of  the  incorpora- 
tion of  Phllmont,  and  of  the  regularity  thereof.  The  Justice  should  Imve 
been  controlled  by  it,  in  rendering  his  judgment  He  disregarded  the  man- 
date of  the  legislature,  in  failing  to  accord  to  the  evidence  its  statutory  ef- 
fect, and  in  order  to  reach  the  conclusion  embodied  in  his  judgment  he  must 
liave  necessarily  decided  that  Phllmont  Is  not  a  duly-incorporated  village. 
This  was  error,  and  the  Judgment  appealed  from  was  plainly  against  the 
weight  of  the  evidence. 

Plaintiff  admitted  that  all  proceedings  for  the  assessment,  levy,  and  col- 
lection of  the  tax  against  tihe  plaintiff.  Including  the  sale  of  the  property, 
were  had  in  accordance  with  the  forms  and  requirements  of  the  statutes 
for  Incorporated  villages,  and  only  claimed  that  the  same  were  void  by  rea- 
son of  the  irregularity  and  invalidity  of  the  notice  of  election,  claimed  by  him 
to  exist,  and  not  otherwise.  A  simihir  admission  w.is  made  .ns  to  the  appoint- 
ment and  qualification  of  the  defendant  Chilstlan,  who  made  tlie  seizure 
of  the  goods.  I  have  regarded  tlie  fact  tliat  several  of  the  electors  who  signed 
the  notice  of  election  were  not  liable  to  assessment  as  luiving  been  estab- 
lished, in  order  to  give  to  the  plaintiff  tlie  utmost  benefit  of  his  proof  upon 
that  subject  It  Is  contended  by  the  defendants  thait  such  was  not  the  fact, 
and  that  these  electora  were  liable  to  assessment,  within  the  purview  of  the 
act.  It  is  not  necessaiy  for  me  to  decide  the  question  thus  arising,  in  view 
of  the  grounds  upon  which  I  have  disposed  of  the  case,  and  I  have  not  und»^ 
taken  to  do  so.    Judgment  revei-sed,  with  costs. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 
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Cadman  &  Peck,  (John  P.  Cadman,  of  counsel,)  for  appellant. 
A.  Frank  B.  Chace,  for  respondents. 

HERRIGK,  J.  I  do  not  think  the  validity  of  the  proceedings 
incorporating  a  village  can  be  attacked  in  the  manner  attempted 
in  this  action.  The  statute  providing  for  the  incorporation  of 
villages  (chapter  291  of  the  Laws  of  1870)  provides  a  summary 
way  of  determining  the  regularity  and  validity  of  such  proceedings. 
The  remedy  thus  provided,  I  think,  is  exclusive.  Additional  force 
in  given  to  the  ordinary  rule  in  such  cases  by  section  2  of  title  8 
of  the  said  law,  which  provides  that  certificates  of  the  inspectors 
of  election,  or  a  certified  copy  of  the  same,  with  the  seal  of  office 
of  the  county  clerk,  shall  be  final  and  conclusive  proof  of  the 
incorxx>ration  of  such  village,  and  the  regularity  thereof,  in  all 
courts  and  places,  and  in  aU  actions  and  proceedings,  except  in 
case  of  an  appeal  from  the  election,  as  provided  for  in  such  stat- 
ute. I  see  no  occasion  for  an  opinion,  inasmuch  as  the  learned 
county  judge  has  made  a  very  careful  review  of  the  case,  and  the 
concliuBion  at  which  he  arrives  seems  to  me  to  be  correct.  The 
judgment  of  the  county  court  should  be  affirmed,  with  costs.  All 
concur. 


(70  Hun,  582.) 
KILMER  V.  MESSTiTNG  et  aL 

(Supreme  Ck)urt,  General  Term,  Third  Department    July  8,  1893.) 

Apfeat.  from  Justice's  Coubt— Euror  in  Amount  of  Judgment— When  Dis- 
regarded. 

Under  Civil  Code  Proc.  §  3003,  relating  to  appeals  from  Justice's  court 
In  civil  actions,  whicli  provides  that  the  appellate  court  must  render  Judg- 
ment according  to  tlie  justice  of  the  case,  without  regard  to  technical 
errors  or  defects  which  do  not  affect  the  merits,  it  is  error  for  the  county 
court  to  reverse  a  Judgment  of  a  JiLstice  of  the  peace  because  the  Justice* 
aUowed  plaintiff  a  small  amotmt  more  interest  than  he  may  have  beou 
entitled  to,  since  parties  shotild  not  be  encouraged  to  appeal  where  the 
error  In  amoimt  Is  trivial,  and  substantial  Justice  has  been  done. 

Appeal  from  Rensselaer  county  court. 

Action  by  Isaac  Kilmer  afjainst  Peter  Messling,  impleaded  with 
Joseph  Acker,  on  an  account,  commenced  in  a  justice's  court,  and 
taken,  on  appeal  by  defendant  Messling,  to  the  county  court.  From 
a  judgment  reversing  the  judgment  of  the  justice,  plaintiff  ap- 
peals. Beversed,  and  judgment  of  the  justice  of  the  peace  af- 
firmed. 

The  action  was  brought  to  recover  the  sum  of  $40,  alleged  by  plaintiff  to  be 
due  him  for  services  performed  for  defendants  as  partners.  There  was  no 
service  on,  or  appearance  by,  defendant  Acker.  The  Justice  rendered  Judg- 
ment in  favor  of  plaintiff,  against  defendant  Messling,  for  $31.10  and  costH. 
The  services  were  rendered  In  1889,  tmder  a  contract  of  employment  by  the 
day,  without  any  stipulation  as  to  time  of  payment.  There  was  evidence  tluit 
after  the  work  was  done  there  was  a  settlement,  at  which  it  was  agreed  thnt 
there  was  a  balance  due  plaintiff  of  $27.53,  on  which  50  cents  was  afterward:) 
paid.  There  was  no  evidence  as  to  interest,  or  as  to  the  exact  time  of  the 
Hettlement    The  date  of  the  Judgment  by  the  Justice  was  February  22,  1892. 
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Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  aiid  HEBBXCK, 
JJ. 

Nelson  Webster,  for  appellant 
Frederick  A.  Qiew,  for  respondents. 

HEBRICK,  J.  From  an  examination  of  the  testimony  in  this 
case,  I  am  satisfied  that  there  is  sufficient  evidence  to  justify  the 
justice  in  holding  the  defendant  Messling  liable  to  the  plaintiff. 
The  plaintiff  was  entitled  to  interest  ui)on  his  daim.  It  may  be, 
however,  that  the  justice  has  made  an  error  in  the  computation 
of  the  amount  The  error,  however,  is  so  small  in  amount  that  I 
do  not  think  that  substantial  justice  would  be  done  by  reversing 
the  judgment  of  the  justice  for  that  reason.  Code  Civil  Proc.  5 
3063,  says:  "The  appellate  court  must  render  judgment  accord- 
ing to  the  justice  of  the  case,  without  regard  to  technical  errors 
or  defects  which  do  not  affect  the  merits."  I  do  not  think  that 
parties  should  be  encouraged  to  appeal,  where  the  error  in  amount 
is  trivial,  and  incur  the  expense  of  the  appeal  themselves,  or  sub- 
ject their  adversaries  to  such  expense.  When  substantial  justice 
has  been  done  between  the  parties  the  judgment  should  not  be 
disturbed.  The  judgment  of  the  county  court  should  be  reversed* 
and  that  of  the  justice  affirmed,  with  costs. 

MAYHAM,  P.  J.,  concurs.     PUTNAM,  J.,  not  acting. 


(70  Uuii,  459.) 
SILLIMAN  V.  PAINE  et  aL 

(Supreme  Ck>urt,  General  Term,  Third  Department    July  8,  1893.) 

1.  Ejectment— New  Trial— Stare  Decisis. 

Where  a  decision  in  ejectment  has  not  been  reversed,  on  a  second  trial 
nnder  the  statute,  unless  the  essential  fncts  have  been  changed,  the  first 
decision  must  be  regarded  as  stare  decisis. 

2.  Same— Adverse  Possession. 

Wliere  plaintiff  In  ejectment  Introduces  evidence  tending  to  show  adverse 
possession  of  the  land  described  in  the  complaint,  he  is  entitled  to  go  to  the 
Jury,  tliough  the  land  Involved  is  not  embraced  in  the  description  in  hi; 
deed. 

Appeal  from  circuit  court,  Rensselaer  county. 
Ejectment  by  Helen  A.  Silliman  against  John  W.  Paine  and 
others.     Plaintiff's  complaint  was  dismissed,  and  she  appeals.    Re- 
versed. 

For  former  report,  see  1  N.  Y.  iiJupp.  75.  

Argued  before  MAYHAAI,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 
Lansing  &  Cantwell,  (James  Lansing,  of  counsel,)  for  appellant 
Irving  Hayner,  (John  H.  Peck,  of  counsel,)  for  respondents. 

MAYHAM,  P.  J.     Appeal  from  a  judgment  entered  upon  an 
order  of  the  trial  judge,  dismissing  plaintiff's  complaint,  at  the 
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trial  lliis  action  has  been  onee  before  tried,  before  a  referee, 
who  reported  in  favor  of  the  defendants;  and  on  appeal  from  the 
judgment  entered  upon  that  report  the  judgment  was  affirmed 
by  this  court,  in  a  well-considered  opinion  by  Justice  Landon,  re- 
ported in  1  N-  Y.  Bupp.  75.  That  decision  has  not  been  reversed, 
and,  unless  the  essential  facts  have  been  changed  on  this  trial 
ao  as  to  lead  to  a  different  result,  must,  we  think,  be  regarded 
as  atare  decisis  in  this  case.  It  is  true,  as  the  plaintiff  saw  fit 
to  avail  herself  of  the  provisions  of  the  statute  providing  for  a  new 
trial  in  actions  of  ejectment  on  payment  of  costs,  that  she  is 
entitled  to  a  new  trial  de  novo,  and  to  have  her  case  disposed  of 
Bnbatantially  as  if  no  trial  had  been  previously  had;  but  tf,  on 
8Qch  new  trial,  the  facts  have  not  been  substantially  changed, 
this  ccvrt  should  not  disregard  the  light  reflected  upon  the  case 
brjr  the  examinations  and  adjudications  of  the  court  on  the  former 
trial.  We  have  examined  the  evidence  on  this  trial,  and  do  not 
see  that  it  is  essentially  changed,  as  to  the  location  of  the  land 
actually  embraced  in  the  plaintiff's  deed  Upon  that  question  there 
seems,  now,  as  on  the  former  trial,  a  want  of  evidence  fixing  any  de- 
finite starting  point  from  which  a  survey  can  be  made  with  suffi- 
cient certainty  to  locate  this  dividing  line,  with  accuracy,  within 
the  narrow  margin  of  6^  inches.  Assuming,  as  we  must,  that  the 
former  decision  on  that  question  was  correct,  we  see  no  change  of 
facts  which  would  change  the  legal  conclusion  reached  on  the 
former  trial. 

But  it  is  insisted  by  the  learned  counsel  for  the  appellant  that 
tlie  proof  on  the  second  trial  clearly  establishes  in  the  plaintiff 
a  20  years'  adverse  possession  of  this  strip  of  land,  and  that,  there- 
fore, the  plaintiff  is  entitled  to  recover,  even  though  the  proof  fails 
to  show  that  it  is  embraced  within  lie  description  in  the  plain- 
tiff^ deed,  or  covered  by  the  allegations  of  her  complaint  The 
plaintiff  makes  no  claim  in  her  complaint  for  land  not  embraced 
in  lot  "No.  123,  and  seeks  only  to  recover  a  part  of  that  lot  bounded 
on  the  north  line  of  that  lot  That  claim  is,  therefore,  inconsistent 
with  a  claim  to  recover  lands  lying  northerly  of  that  line.  But 
the  complaint  does  specifically  describe  the  piece  of  land  sought 
to  be  recovered,  by  boundaries,  from  which,  if  the  plaintiff  should 
recover,  the  locus  in  quo  could  be  taken  possession  of  by  the 
sheriff,  and  the  plaintiff  put  in  possession.  It  is  a  strip  ^  inches 
wide  from  front  to  rear,  parallel  with  the  north  line  of  the  lot, 
and  extending  28  feet  from  Second  street  to  the  alley.  If,  there- 
fore, the  proof  in  this  case  establishes  an  adverse  possession  in  the 
plaintiff  in  this  strip,  within  the  provisions  of  sections  370-372 
of  the  Code,  we  think,  under  this  complaint,  she  might  recover. 
Upon  this  branch  of  the  case  there  was  evidence  from  which  the 
jury  might  have  found  that  these  premises  were  held  by  plaintiff 
and  her  grantors,  adversely,  for  more  than  50  years  before  the  new 
barn  was  constructed  on  the  defendant's  lot,  in  1864,  provided  they 
found  that  the  same  was  so  inclosed  and  occupied  as  to  create  an 
advenae  possession,  within  the  provisions  of  sections  370-372  of 
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^he  Code  of  Civil  Procedure.  I  think  that  within  the  case  of 
Barnes  v.  Light,  116  N.  Y.  34,  22  N.  E.  Rep.  441,  the  case,  upon 
this  branch,  should  have  beeu  submitted  to  the  jury.  In  tliat 
'Case  it  was  held  that  an  action  of  ejectment  can  be  maintained 
Hipon  an  adverse  possession,  even  against  the  true  owner,  and 
several  authorities  are  referred  to,  to  sustain  that  position.  As 
the  plaintiff  did  not  succeed  in  affirmatively  proving  tiiat  her  deed 
covered  this  land,  and  her  claim  of  title  was  not,  therefore,  founded 
upon  a  written  instrument,  it  was  incumbent  on  her  to  show  an 
-actual,  continued  occupation,  under  a  claim  of  title,  for  more  than 
"20  years,  in  herself  or  her  grantor,  evidenced  by  a  continued  sub- 
stantial inclosure.  Code  Civil  Proc.  §§  370-372,  supra.  Upon  this 
•question  there  was  evidence  which,  we  think,  raised  a  question  of 
fact  which  should  have  been  submitted  to  the  jury.  Judgment 
reversed,  and  a  new  trial  ordered;  costs  to  abide  the  event,  AH 
-concur. 


In  re  HUNTLEY'S  ESTATE. 

In  re  BURDICK. 

(Surrogate's  Court,  Herkimer  County.    July  23.  1891.) 

Claims  against  Decfdent's  Estate— Limitationp. 

Under  Code  Civil  Proc.  §  382,  providing  that  suit  on  a  contract  obliga- 
tion must  be  brought  within  six  years,  an  offer  to  prove  a  claim  on  a 
note  payable  April  4,  1883,  made  in  a  proceeding  to  sell  a  decedent's 
land  to  pay  his  debts,  on  November  10,  1890,  comes  too  late,  though  letters 
of  administration  were  granted  in  1887,  and  the  administrator's  final  ac- 
counting was  not  had  until  November  6,  1890. 

Application  by  Josephine  B.  Burdick,  administratrix  of  the  es- 
tate of  Byron  L.  Huntley,  deceased,  to  sell  his  real  estate  to  pay 
his  debts.    Objections  to  the  claim  of  Esther  A.  Bentley  sustained. 

On  April  1,  1882,  Byron  L.  Huntley  made,  executed,  and  delivered  bis  note, 
.as  follows: 
"$1,000.00  West  Winfield.  April  1st,  1882, 

•*For  value  received,  I  promise  to  pay  J.  Fnink  Huntley  or  bearer  one 
thousand  dollars,  with  use,  one  year  from  date. 

"Byron  L.  HunUey." 

The  note  was  transferred  by  Huntley  to,  and  is  now  the  property  of,  Esther 
-A.  Bentley.  On  May  1,  1887,  Byron  L.  Huntley  died  intestate,  leaving  a 
widow  and  several  minor  children.  On  December  19,  1887,  letters  of  admin- 
istration were  issued  to  Josephine  B.  Huntley,  the  widow  of  the  intestate, 
and  Vose  W.  Palmer.  The  administrators  adveiiised  for  claims  a^alust 
the  estate  of  decedent  for  six  months,  commencing  November  29,  1888.  On 
the  24th  day  of  June,  1889,  Vose  W.  Palmer,  one  of  the  administmtoni. 
filed  a  petition  for  a  final  settlement  of  the  accounts  of  the  admlnistnitora, 
and  such  accounting  was  thereafter  had,  the  account  having  been  filed  No- 
vember 6,  1890;  and  a  decree  settling  the  accounts  of  the  adminlsti-atorn 
was  filed  and  entered  in  the  surrogate's  oflice  on  that  day.  By  the  account, 
and  decree  made  thereon,  it  appears  that  the  administrators  received.  In 
fiflsets,  the  sum  of  $980:  that  claims  of  creditors  had  been  presented  and  al- 
lowed. Including  the  claim  of  Esther  A.  Bentley,  to  the  amount  of  $1,850.09; 
and  that  there  was  $241.73  in  their  hands,  which  by  sjild  decree  was  onlered 
paid  to  said  creditors  ratably.    Tliis  pi*oceeding,  for  tjhe  disposition  of  tlie  real 
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property  of  the  deceased  for  the  payment  of  debts,  was  commenced  November 
10,  1890,  by  the  admhilstralors,  by  filing  a  petition  In  this  court,  which  al- 
leged, among  other  things,  that  tho  deceased  was  the  owner,  in  his  life- 
time, of  certain  real  estate,  upon  which  was  a  mortgage,  which  subsequent  to 
hfB  deatii  was  foreclosed,  and  a  surplus  arising  therefrom,  amounting  to 
^1,101.41,  paid  to  the  county  treasurer  of  this  county;  that  the  debts  of  de- 
cedent amounted  to  !ill,608.36,  exclusive  of  interest,  and  that  the  personal 
property  of  decedent  was  insufficient  to  pay  his  debts:  that  the  decedent 
left  a  widow,  one  of  the  petitioners,  and  fliree  minor  dhllaren,his  heirs,  named 
Lee  Huntley,  Adell  Huntley,  and  Estella  Huntley.  Upon  the  hearing  for  tho 
proof  of  claims  In  this  proceeding,  Ertther  A.  Bcntley  appeared,  and,  uix>n 
offering  proof  of  her  daim,  the  special  guardian  of  the  Infant  heirs  filed 
and  interposed  an  answer  pleading  the  statute  of  limitations,  viz.  "that  the 
cause  of  action  and  claim  now  presented  as  aforesaid  an>se  and  accrued 
more  than  six  years  before  the  commencem^it  of  these  proceedings."  Proof 
WAS  given  of  the  making  and  ownership  of  the  note;  that  it  had  been  pre- 
sented to  the  administrators,  and  admitted  by  them  to  be  a  valid  claim; 
and  that  upon  the  final  accounting  they  had  paid  upon  the  note  $232.29. 

Charles  D.  Thomas,  for  creditor,  Esther  A.  Bentley. 
A.  B.  Bteele,  special  guardian,  for  the  heirs. 

SHELDON,  S.  The  only  question  in  this  case  is  whether  the 
right  to  the  relief  sought  by  the  creditor  in  this  proceeding  is 
barred  by  the  statute  of  linaitations.  The  statute  of  limitations 
affects  only  the  remedy.  Kincaid  v.  Richardson,  25  Hun,  237; 
Rogers  v.  Murdock,  45  Hun,  30;  Rose  v.  Henry,  37  Hun,  397; 
Johnson  v.  Railroad  Co.,  54  N.  Y.  416.  In  the  cases  of  Kincaid  v. 
Richardson  and  Rose  v.  Henry  it  is  held  that  the  statute  of  limita- 
tion only  affects  the  remedy  by  action,  and  that  execution  may 
issue  on  a  judgment,  although  an  action  thereon  would  be  barred 
by  the  statute.  It  is  also  held  in  Rose  v.  Henry  that  statutes  of 
limitation  must  be  strictly  construed,  and  it  would  seem  to  be  the 
duty  of  the  court  to  save  the  claim  from  the  bar  of  the  statutes 
unless  it  appears  that  the  clear  and  necessary  construction  of  the 
various  provisions  applicable  forbids.  Section  382,  Code  Civil  Proc, 
provides  that  an  action  upon  a  contract  obligation  or  liability,  or  an 
action  to  recover  upon  a  liability  created  by  statute,  must  be  brought 
within  six  years,  and  "special  proceeding''  may  be  read  for  "ac- 
tion," in  the  same  provision.  Section  415,  Code  Civil  Proc.,  pro- 
vides that — 

•*The  periods  of  limitation  prescribed  by  this  chapter,  except  as  otherwise 
specially  prescribed  therein,  must  be  computed  from  the  time  of  the  accruing 
of  the  right  to  relief  by  action,  special  proceeding,  defense,  or  otherwise,  as 
the  case  requires,  to  the  time  when  the  claim  to  that  relief  is  actually  inter- 
posed by  the  party  as  a  plain ti  AT  or  defendant  In  the  particular  action  or  pro- 
ceeding." 

In  this  case  a  right  to  maintain  an  action  (not  a  special  pro- 
ceeding) arose  April  4,  1893,  against  the  decedent;  and,  had  he 
lived,  that  right  of  action  would  have  existed  six  full  years,  and 
have  been  as  perfect  the  last  day  of  the  six  years  as  the  first. 
Huntley  died  May  1,  1887,  and  personal  representatives  were  ap- 
pointed, who  took  title  to  his  personal  property,  and  who  were 
liable  to  be  sued,  in  the  place  of  decedent,  upon  the  cause  of  ac- 
tion against  him.    The  right  to  that  relief  was  based  simply  on 
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the  fact  thai  Huntley  b&d  not  performed  what  h«  had  contracted 
to  do,  and  the  relief  to  be  sought  was  the  judgment  of  the  court 
that  the  plaintiff  recover  the  sum  which  Huntiey  had  contracttHl 
to  pay.  It  did  not  become  necessary  in  this  case  for  the  creditor 
to  obtain  a  judgment  agiainst  the  administrators,  in  order  to  ex- 
haust the  personal  property  of  decedent  in  i>ayment  of  his  claim, 
for  the  claim,  on  presentation,  was  admitted,  and  the  creditor's 
share  of  the  personal  estate  afterwards  paid  to  her,  in  due  course 
ei  administration.  The  statute  of  limitations  commenced  ninning^ 
Jigainst  an  action  on  April  4,  1883,  because  an  action  might  then 
have  been  brought  When  did  the  statute  of  limitations  commence 
running  against  this  si)ecial  proceeding?  When  did  the  right  to 
relief  by  tiiis  proceeding  accrue  to  this  creditor?  In  consideriDg 
the  question  of  when  the  "right  to  relief"  by  this  si)ecial  proceed- 
ing accrued,  the  nature  of  the  relief  may  well  be  examined.  The 
relief  is  equitable  in  its  nature,  and  very  comprehensive.  It  com- 
prises the  taking  and  sale,  under  the  direction  of  the  ooart,  of  all 
the  real  estate  of  which  the  decedent  was  seised  at  his  death, 
whetiter  in  the  hands  of  his  heirs  or  devisees,  or  their  grantees, 
and  the  equitable  distribution  of  the  money  derived  from  such  sale, 
in  payment  of  the  claims  existing  against  the  decedent  at  the  time 
•f,  and  which  survived,  his  death,  and  among  all  parties  equitably 
entitled  thereto.  The  proceeding  is  against  tiie  land.  The  neces- 
sary parties  are  ti»e  creditors,  all  i)erBons  interested  Id  the  land, 
and  the  personal  representatives  of  the  decedent.  The  facts  which 
must  exist,  and  be  establiHhed,  in  order  to  entitle  a  party  to  the 
relirf,  are  the  death;  the  appointment  of  personal  representatives; 
tJae  existence  of  claims  against  decedent,  valid  at  the  time  of  his 
death,  to  an  amount  that  the  personal  assets  applicable  will  be 
insufficient  to  pay;  and  **that  all  the  personal  property  of  the  de- 
cedent whidi  <xrald  have  been  applied  to  payment  of  the  decedent's 
debts  and  funeral  expenses  has  been  so  applied,  or  that  the  exec- 
ntors  or  administrators  have  proceeded  with  reai^anable  diligence 
in  converting  the  personal  property  Into  money,  and  applying  it  to 
the  payment  of  those  debts  and  funeral  expenses,  and  that  it  is  in- 
snlftcient  for  the  payment  of  the  same; "  and  that  the  decedent  was 
the  owner,  at  the  time  of  his  death,  of  the  land  sought  to  be  taken. 
The  existence  of  these  facts  gives  the  right  to  relief.  Can  the 
right  to  relief  be  said  to  have  accrued  unUl  these  facts  all  exist? 
Did  the  statute  of  limit<ations  commence  running,  as  against  ihis 
right  of  relief,  until  these  facts  existed? 

In  Mead  v.  Jenkins,  95  N.  Y.  31,  the  facts  were  as  follows: 
The  claim  was  due  February  11,  1871,  and  tlie  intestate  died  March 
19,  1871.  Letters  of  administration  were  granted  April  14,  187L 
The  proceedings  in  question  were  commenced  February  6,  18S0. 
The  administrators  accounted  on  the  17th  day  of  October,  1877. 
The  court,  upon  these  facts,  held  as  follows: 

"The  proceedtngs  here  could  not  be  commenced  imtil  after  the  accoont- 
\n^,  and  hence  the  statute  did  not  coiiimenee  to  nm  imtil  the  accounting,  in 
1877.    The  pi"ocoe<lixig  was  commenced  Febiniary  (j,  1880,  about  two  years 
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after  the  aoeoafttlQS»  ^nd  the  statute  had  not  then  iiiiv,  so  as  to  constitute  a 
bar." 

The  case  of  Merritt  r.  Eeid,  13  N.  Y.  Wkly.  Dig.  453,  was  ab 
action  on  a  note  for  six  months,  dated  Angust  7,  1872.  The  ac- 
tion was  commenced  October  14,  1879.  The  note  was  made  by  a 
corporation  called  the  Manhattan  Sewing-Machine  Company,  and 
the  defendant  was  a  stockholder  of  that  company.  By  the  pro- 
visions of  the  statute  a  stockholder  conld  not  be  made  liable  for 
a  debt  of  the  company  unless  an  action  to  recover  the  debt  should 
be  brought  against  the  company  within  a  year  from  the  time  th« 
debt  became  due,  and  judgment  recovered  in  such  action,  and 
execution  issued  upon  such  judgment  returned  unsatisfied.  Exe- 
cution was  returned  unsatisfied  October  23,  1873,  upon  the  judg- 
ment against  the  company.  The  defense  was  the  six-years  stat- 
ute of  limitations,  and  in  the  trial  court  it  was  sustained.  The 
court,  on  appeal,  held  that,  as  the  return  of  execution  unsatisfied 
against  the  corporation  was  a  prerequisite  to  an  action  agciinst  a 
stockholder,  the  right  of  action  against  him  did  not  acorue,  and 
the  statute  did  not  commence  to  run,  until  the  return  of  the  oxe- 
•cntion,  and  that  the  action  was  brought  in  time.  It  would  follow 
from  this  case  that,  if  the  claim  was  a  valid  and  enforceable  one  nt 
the  time  when  the  new  right  of  relief  arose  upon  it,  the  new  right 
of  relief  would  not  be  lost  at  the  expiration  of  six  years  from  the 
time  when  the  note  was  due.  The  same  doctrine  is  stated  in 
Duckworth  v.  Roach,  81  N.  Y.  50. 

Upon  the  foregoing  considerations,  and  the  authority  of  Mead 
V.  Jenkins,  I  should  be  of  opinion  that  the  claim  of  Esther  A.  Bent- 
ley  is  not  barred  by  any  statute  of  limitations,  were  it  not  for  the 
case  of  Church  v.  Olendorf,  49  Hun,  440,  8  N.  Y.  Supp.  557,  which 
was  decided  in  this  department  in  1888.  The  case  of  Mead  v. 
Jenkins,  95  N.  Y.  31,  is  cited  and  recognized  as  authority  for  the 
proTX)8ition: 

"As  the  law  stood  prior  to  September  1,  1880,  tbe  respondent  could  not  ha^B 
-commenced  sueh  a  proceeding  as  this  untU  after  the  executor  or  administrator 
bad  rendered  his  account,  and  thus  such  a  proceeding  was  stayed,  by  statu- 
tory prohibition,  untn  September  1,  1880." 

It  seems  difficult  to  distinguish,  as  to  statutory  prohibition,  be- 
tween the  requirement  that  an  accounting  shall  be  had  before 
this  proceeding  be  commenced  and  the  requirement,  as  the  law 
stands  now,  that  letters  of  administration  shall  have  been  grant(>d, 
.and  the  further  requirement  that  the  personal  estate  shall  have 
been  applied  to  the  payment  of  the  claims,  or  that  in  effect.  It 
may  be  claimed  that  the  case  of  the  issuing  of  lectc^rs  as  a  pre- 
requisite differs  from  the  case  of  an  accounting,  because  the  cred- 
itor can  himself  apply  for  letters.  But  so  could  the  creditor,  as 
the  law  stood  prior  to  1880,  apply,  after  18  months,  for  an  ac- 
counting; and  in  the  case  of  Mead  t.  Jenkins  the  accounting  wa« 
more  than  six  years  and  six  months  after  letters  were  issued.  It 
seems  clear,  therefore,  that  the  question  of  whether  or  not  the  nuB- 
ning  of  the  statute  of  limitati<mg  is  suspeaded  by  statutory  prohiU- 
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tion  is  not  to  be  determined  by  the  diligence  op  laches,  or,  in  truths 
any  action,  of  the  creditor.  Why,  then,  should  the  running  of  the 
statute  in  Olendorf  s  Case  have  been  suspended  until  8ept?mber  ly 
1880,  and  not  after  that,  and  until  letters  of  administration  were 
issued?  Were  it  not  for  the  decision  in  the  Olendorf  Case,  it 
would  seem  to  me  more  reasonable  to  say,  in  view  of  section  4l-'». 
that  the  running  of  the  statute  is  not  suspended,  but  that  th«* 
statute,  as  against  this  relief  and  remedy,  does  not  commence 
to  run  until,  at  least,  after  letters  are  issued.  But  controllud,  as 
I  am,  by  the  authority  of  the  Olendorf  Case,  I  must  hold  that  the 
claim  of  Esther  A.  Bentley  is  barred,  in  this  proceeding,  by  the 
statute  of  limitations. 


In  Pe  SOHN'S  WILL. 

(SuiTogtite's  CJourt,  Herkimer  Comity.    January  8*  1891.) 

Construction  op  Will— Limitation  after  Life  Estate. 

Testator  gave  and  devised  his  property  to  his  wife  "during  her  natural 
Ufe,or  so  long  as  she  may  remain  my  widow,  but,  if  she  bhuuld  remarry,  her 
control  and  Inteiv^t  In  my  property  is  to  ceaso,  and  should  pass  to  the  heirs 
hereinafter  mimed,"  and,  after  naming  such  helnj,  provided  that,  "in  the 
event  of  the  dvaih  of  any  of  the  above-named  heirs  previous  to  the  de:itli 
or  ivmaniage  of  my  wife,  C,  tlieir  share  of  my  estate  shall  be  Inherited 
by  tliose  remaining  whose  names  appear  above,  and  in  no  event  shall  my 
daughter  M.  have  any  portion  or  share  in  my  personal  or  real  property.'*' 
//r/(/,  that  deceased  did  not  die  inteetiite  as  to  tlie  remainder  after  a  life 
estate  in  the  widow,  but  tliat  on  her  death  or  remarriage  the  property 
passed  absolutely  to  the  heirs  named. 

Proceeding  for  the  probate  of  the  will  of  Carl  Sohn,  deceased. 

^U\ry  Sohn,  a  daughter  of  the  testator,  filed  objections  to  the  protMLte  of 
his  will,  but  upon  the  hearing  withdrew  the  object  ions  to  the  probate,  bat  de- 
manded that  the  will  be  construed  to  be  an  effectual  disposition  of  the  real 
and  personal  property  of  the  testator  only  for  the  life  of  Caroline  Sohn,  tes- 
tator's wife,  that  only  a  life  estate  is  created  by  the  wiU,  and  that  as  to  the 
remainder  the  deceased  died  Intestate.  The  will,  omitting  the  formal  part* 
is  as  foUows:  "I  give,  devise,  and  bequeath  to  my  wife,  Caroline  Sohn,  to- 
have  full  control  of  aU  my  real  and  p<>nsonal  estate  during  her  natural  life,  or 
so  long  as  she  may  remain  my  widow,  but,  if  she  should  remarry,  her  control 
and  Interest  in  my  property  is  to  ceai^e,  and  shnU  pass  to  the  heirs  her^nafter 
named,  viz.  Charles  F.  Sohn,  George  W.  Sohn,  Louisa  Pugh,  wife  of  WUliani 
Fugh.  Dora  Sohn,  Lena  Sohn,  Leonard  Sohn,  my  grandson,  son  of  SopbLi 
Sohn,  deceased;  all  the  above-named  children  and  grandchild  to  share  and 
share  alike.  In  the  event  of  the  death  of  any  of  the  above-named  heirs  pre- 
vious to  the  deatli  or  remarriage  of  my  wife,  Caroline,  their  share  of  my  es- 
tiite  shall  be  inherited  by  those  remaining  whose  names  appear  above,  and 
In  no  event  shall  my  daughter  Mary  Sohn  have  any  portion  or  sliare  in  my 
personal  or  real  property." 

William  C.  Prescott,  for  proponent 
Henrj  F.  &  James  Coupe,  for  contestant 

SHELDON,  S.  The  intention  of  Carl  Sohn  that  his  daughter 
Mary  should  not  inherit  any  of  his  real  estate  or  share  in  his  per- 
sonal property  after  his  death  cannot  be  doubted,  for,  not  content 
with  leaving  her  name  out  of  the  list  of  the  recipients  of  his  prop- 
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erty,  he  added  hiB  emphatic  declaration  to  that  effect  in  the  con- 
cluding clause  of  his  will.  It  cannot  be  supposed,  therefore,  that 
he  intended  to  die  intestate  as  to  any  of  his  property.  All  jmrties 
agree  that  the  decedent  by  this  will  has  given  his  real  and  personal 
property  to  his  wife  for  life,  but  her  life  estate  is  subject  to  be  de- 
feated by  her  remarriage.  The  contestant  says  the  only  further 
provision  is  contained  in  the  literal  reading  of  the  words,  ^Hbut,  if 
she  should  remarry,  her  control  and  interest  in  my  property  is  to 
cease,  and  shall  pass  to  the  heirs  hereinafter  named,  viz.;"  that  is, 
the  life  estate  of  Caroline  Sohn  should  upon  her  marriage  pass  as 
an  estate  per  autre  vie  to  the  'lieirs  hereinafter  named,"  and  of 
course  terminate  upon  her  death,  thereby  making  an  intestacy  as  to- 
the  remainder,  as  according  to  such  construction  there  is  only  a  life 
estate  disposed  of  by  the  will.  But  such  construction  leaves  mean- 
ingless the  provision  made  for  a  case  where  one  or  more  of  the  re- 
mainder-men should  die  before  the  termination  of  the  life  estate,. 
for  I  think  it  must  be  assumed  that  the  testator  by  the  words  "their 
share  of  my  estate"  refers  to  the  share  given  them  by  this  will, 
which  upon  the  construction  of  the  contestant  would  be  nothing 
prior  to  the  death  or  remarriage  of  Oaroline  Sohn.  I  think  the  vari- 
ous provisions  are  harmonized,  and  the  clear  intention  of  the  testa- 
tor expressed  and  made  effectual,  by  supplying  the  words  "or  die" 
after  the  word  "remarry,"  and  the  word  "it"  after  **and"  and  before 
"shall  pass,"  so  that  the  clause  will  read,  "but,  if  she  should  remarry 
or  die,  her  control  and  interest  in  my  property  is  to  cease,  and  it 
shall  pass  to  the  heirs  hereinafter  named."  The  two  events,  death 
or  remarriage  of  the  widow,  are  coupled  in  the  will  in  carving  out 
the  first  estate.  They  are  coupled  also  in  providing  for  the  event 
of  the  death  of  one  or  more  of  the  remainder-men  previous  to  the 
termination  of  the  life  estate,  and  there  can  be  no  doubt  but  that 
it  was  by  mere  inadvertence  that  the  two  events  were  not  coupled 
in  the  clause  which  specifies  who  should  receive  the  property  when 
it  should  pass  from  the  first  taker.  It  seems  to  me  a  very  narrow, 
technical,  and  unnatural  constimction  to  suppose  that  the  testator 
intended  to  give  to  the  persons  named  in  the  second  clause  nothing 
except  in  the  event  of  the  remarriage  of  his  widow,  and  in  that 
case  only  the  enjoyment  of  the  property,  divided  among  six  takers, 
for  the  remainder  of  her  life,  leaving  intestacy  as  to  the  fee.  Iir 
the  opinion  of  the  court  by  Finch,  J.,  in  Thillips  v.  Davies,  92  N.  Y. 
204,  is  found  a  statement  of  the  rule  of  construction  which  supports 
the  view  which  I  have  concluded  must  be  taken  of  this  will.  The 
language  of  the  opinion  is  as  follows: 

*'If  such  was  the  real  meanhig  and  intention  of  the  testatrix,  if  an  exam- 
ination of  the  T^liole  will  forces  that  conviction,  if  its  plain  and  definite  pur- 
poses are  endangered  by  inapt  or  inaccurate  modes  of  expreai^on,  and  we  are 
Rure  that  we  Itnow  what  the  testatrix  meant,  we  have  a  right,  and  it  is  our 
duty,  to  subordinaite  the  language  to  the  intention.  In  such  a  case  the  court 
may  reject  words  4md  limitations,  supply  them  or  transpose  them,  to  get  at 
the  correct  meaning;"  citing  Pond  v.  Bergh,  10  Paige,  1-40;  Dralce  v.  Pell, 
3  Edw.  Ch.  252;    Mason  v.  Jones,  2  Barb.  229. 

The  same  rule  is  stated  in  Riker  v.  Cromwell,  7  N.  Y.  St.  Rep.  316;. 
Boe  V.  Vmgut,  117  N.  Y.  204,  22  N.  E.  Rep.  933;  Vanderpoel  v.  Loew^ 
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7  N.  Y.  St  Rep.  304;  Austin  r.  Oakes,  (Sup.)  1  N.  Y.  Supp.  307;  Holt 
V.  Jex,  Id.  195.  An  estate  may  undoubtedly  pass  by  implication. 
Jackson  v.  Schauber,  7  Cow.  195;  Willis  v.  Lucas,  1  P.  Wms.  472. 
The  law  prefers  a  consrtruction  of  a  will  which  will  prevent  a  partial 
intestacy  to  one  which  will  i^ermit  it.  Vernon  v.  Vemon,  53  N. 
Y.  351;  Thomas  v.  Snyder,  43  Hun,  14.  This  rule  of  construction 
is  especially  applicable  to  a  case  like  the  present,  where  the  testa- 
tor has  in  his  will  declared  a  purpose  which  a  partial  intestacy 
would  thwart. 

I  am  therefore  of  the  opinion  that  the  legal  effect  of  the  disputed 
provisions,  and  the  true  construction,  is  that  the  will  gives  an  estate 
for  life  to  the  widow,  which  is  liable  to  be  terminated  by  her  mar- 
riage, and  that  upon  her  death  or  remarriage  the  property  passes 
absolutely  to  Charles  F.  Sohn,  Greorge  W.  Sohn,  Louisa  Pugh,  wife 
of  William  Pugh,  Dora  Sohn,  Lena  Sohn,  and  Leonard  Sohn,  son  of 
Sophia  Sohn,  in  equal  shares,  subject,  however,  to  the  contingency 
specified  and  provided  for  in  the  will.  A  decree  i^ould  be  prepared 
in  accordance  with  the  foregoing  opinion. 


(4  Misc.  Rep.  349.) 
Id  re  LUCrS  ESTATE. 

In  re  MUKPHY  et  al. 

(Surrogate's  Court,  Herkimer  County.    July  11,  1893.) 

Tbkants  in  Common— Carrying  on  Joint  BuaiNBss— Riobts  aaaxbubt  EvtAxm 

OP  COTENANT. 

Decedent  and  another,  tenants  in  common  of  a  farm  and  dahy,  agreed 
that,  during  the  year  1891,  decedent  should  conduct  tiie  farm  and  dairy, 
and  should  have  seven-tenths  of  the  products;  the  other  to  have  tfaref^ 
tenths.  The  proceeds  of  the  sale  of  the  products  were,  by  consent,  paid 
to  decedent,  and  after  his  death  to  his  estate.  Held,  that  the  other  tenant 
in  common  should  be  paid  his  share  of  the  profits  of  the  business  out  of 
ihe  money  received  by  decedent  from  the  sale  of  the  t&rm  and  dairy 
products,  and,  If  necessary,  out  of  the  proceeds  of  any  property  owned 
by  the  parties  in  common,  and  that  the  administrators  should  retain 
the  balance,  only,  for  division  among  general  creditors. 

Proceeding  for  the  judicial  settlement  of  the  accounts  of  Bridget 
Lucy  and  John  O.  Murphy,  as  administrators  of  Cornelius  D.  Lucy, 
deceased. 

On  January  1,  1891,  Ambrose  Arnold  and  Cornelius  D.  Lucy  were  the  own- 
ers, as  tenants  in  common,— each  owning  an  undivided  half,— of  a  farm  of 
160  acres,  and  a  dairy  of  40  cows  upon  it,  situated  in  the  town  of  Fairfield, 
N.  Y.  On  or  before  January  1,  1891,  Arnold  and  Lucy  entered  into  an  agree- 
ment that  Lucy  should  during  the  year  1891  carry  on  and  conduct  a  Ctairy 
and  general  farming  business  with  the  said  farm  and  dairy,  and  that  Arnold 
should  have  three-tenths,  and  Lucy  should  have  seven-tenths,  of  the  products 
of  the  farm.  The  principal  product  of  the  farm  was  cheese,  and  by  agree- 
ment the  milk  produced  from  the  dairy  of  the  farm  was  taken  to  a  cheese 
iSactory,  and,  with  the  milk  of  many  other  patrons  of  the  factory,  made  into 
cheese,  which  cheese,  after  being  cured,  was  sold  by  the  salesman  of  the 
factory,  and  the  money  received  for  it  checked  out  to  the  patrons  in  proportion 
to  amount  of  milk  contributed.  The  milk  from  the  farm  of  Arnold  and  Lucy 
was  credited  at  the  factory,  by  consent,  to  Lucy,  and  the  proceeds  paid  t» 
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bim  durtng  lii«  Itfie,  and  after  his  death  to  hla>  administrators.  Lacr  carried 
<«  the  farm  business  from  January  1,.1891,  to  the  time  of  his  death,  which 
occurred  October  17,  1891,  and  after  his  death  his  widow,  Bridget  Lucy,  on 
November  2,  1801,  was,  with  John  C.  Miirphy,  appointed  administratrix  of 
Lucy's  estate,  and  the  adminlstratorB  carried  on  the  farm  business  to  January 
1,  1892.  Of  the  products  of  the  fiarm«  aside  from  cheese,  a  portion  was  sold 
by  Lucy,  and  the  remainder  by  the  administrators;  and  none  of  the  moneys 
received  firom  the  business  were  l^ept  separately  from  other  moneys,  either 
by  Lucy  or  the  administrators,  ahd  nothing  has  been  paid  to  Arnold  on  account 
of  his  share  In  the  products  of  the  farm.  The  amount  of  money  received  by 
Lucy,  in  his  lifetime,  from  sales  of  cheese  by  the  factory,  was  $577.93;  from 
sale  of  butter,  was  $50;  from  sales  of  pigs  and  pork,  was  $40;  from  sales  of 
calves,  was  $44.  After  Lucy's  death,  his  administrators  received  from  sales 
of  cheese  made  by  the  factory,  from  milk  taken  to  the  factory  before  the 
death  of  Lucy,  $225.31,  and  from  milk  taken  to  the  factory  after  the  death 
Off  Lucy,  $182.56.  The  adminlstratorB  also  received  from  sale  of  butter  from 
tile  farm  $10,  and  from  sale  of  pigs  and  pork  $39.  At  some  time  during 
the  year  1891,  Lucy  sold  a  bull  from  the  dairy,  which  was  owned  equally 
by  Arnold  and  Lucy,  and  received  the  price,  which  was  $25.  In  1892,  Ambrose 
Arnold  died,  and  Thomas  Arnold  was  appointed  administrator  of  his  estate. 
At  the  time  of  Lucy's  death  the  money  found  in  his  possession  was  only  $100. 
Tlie  first  money  received  from  the  cheese  factory  by  the  administrators  was 
$90,  received  by  Mrs.  Lucy,  and  paid  out:  by  her.  The  other  cheese,  butter, 
and  pork  moneys  received  by  the  administrators  were  mingled  witli  the  mon* 
eys  received  from  sale  of  cows,  horses,  and  farming  implements,  etc.  Part  of 
the  debts,  the  funeral  expenses,  and  expense  of  administration,  have  been 
paid  from  this  fund  by  the  administrators.  On  July  30,  1892,  Nathan  B. 
Arnold  recovered  a  Judgment  against  the  administrators  in  the  supreme  court 
for  the  sum  of  $4,771.46,  to  be  paid,  in  due  course  of  administration,  out  of  the 
assets.  This  proceeding  is  the  final  accounting  of  the  administrators,  and  the 
foregoing  facts  have  been  stipulated  by  all  parties,  except  those  in  default; 
and  the  same  parties  have  stipulated  to  v^aive  all  question  of  jurisdiction 
of  the  surrogate  to  determine  the  questions  presented.  The  administrator  of 
the  estate  of  Ambrose  Arnold  claims  that  three-tenths  of  the  proceeds  of  the 
tsLTm  products,  viz.  $350.64,  should  be  paid  him  in  full.  This  claim  is  contro- 
verted by  Nathan  B.  Arnold,  who  contends  that  it  must  be  treated  as  an  ordi- 
nary debt,  to  be  paid  ratably  with  the  other  debts  against  the  decedent. 

P.  H,  McEvoy,  for  administrators. 

B.  H.  &nith,  for  Nathan  B.  Arnold. 

A.  M.  Mills,  for  administrator  of  Ambrose  Arnold. 

SHELDON,  S.  It  is  well  settled  that  a  tenant  in  common  of 
either  personal  or  real  property  may  have  an  action  against  his 
eotenants,  In  a  court  of  eqnity,  for  a  partition  of  the  common  prop- 
erty, and,  if  the  interests  of  the  parties  require  it,  such  partition 
will  be  made  by  a  sale  of  the  property,  and  a  diyision  of  the  pro- 
ceeds. Tinney  v.  Stebbina,  28  Barb.  290;  Tripp  v.  Riley,  15  Barb. 
334;  Andrews  v.  Betts,  8  Hun,  325;  Shehan  v.  Mahar,  17  Hun, 
130;  Prentice  v.  Janssen,  7  Hun,  86;  Smith  v.  Smith,  10  Paige,  470. 
Where  one  tenant  in  common  has  the  occupation  and  enjoyment, 
merely,  of  the  whole  of  the  common  property,  without  any  agree- 
ment with  his  cotenant,  express  or  implied,  to  render  anything 
for  the  use,  and  receives  nothing  in  the  nature  of  rents  and  profits 
from  the  use,  of  the  property,  he  cannot  be  called  upon  by  his  co- 
tenant  to  account  or  pay  for  the  use  and  occupation,  but  if  he 
receives  rents  and  profits  he  may  be  called  to  account  for  them, 
In  an  action  for  jwirtition,  (McCabe  v.  McCabe,  18  Hun,  154;  Bcott 
v.24N.Y.8.no.4 — 23 
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V.  Guernsey,  48  N.  Y.  124,)  and  «uch  rents  and  profits  are,  upon 
partition,  a  lien  upon  the  share  of  him  from  whom  they  may  be  due, 
(lA)  If  one  tenant  in  common,  with  the  assent  of  the  other,  lays 
out  his  money  in  repairs  or  improvements  upon  the  common  prop- 
erty, or  if,  by  agreement,  the  conmion  property  is  used  for  tiie  pur- 
pose of  making  a  profit,  either  tenant  in  common  may  hare  an 
accounting,  in  equity,  of  the  rents  and  profits  and  disbursements; 
and  the  tenant  in  common  to  whom  there  is  found  a  balance  due 
will  have  an  equitable  lien  upon,  and  right  to  reimbursement  out 
of,  the  share  of  tiie  common  property,  from  whom  such  balance  is 
found  due.  Green  v.  Putnam,  1  Barb,  500;  Prentice  v.  Janssen, 
7  Hun,  86;  Dyckman  v.  Valiente,  42  N.  Y.  564;  Mumford  v.  Nicoll, 
20  JohM.  634;  Willard,  Eq.  Jur.  106;  Wright  v,  Wright,  59  How. 
Pr.  186.  The  reason  of  the  rule  is  well  stated  by  Merwin,  J.,  in 
the  case  last  cited,  as  follows: 

"The  Increase  of  rents  are  common  property,  as  much  as  the  principal  or 
the  original  estate.  When  (me.  therefore,  takes  of  the  increase  or  rents,  he 
takos  a  part  of  the  common  fund  or  property;  and  it  may  weU  be  said  tliat 
there  is  an  implied  agreement  to  have  what  he  has  rec^yed  applied  on  his 
sliare,  or  that,  on  diyieAon,  he  x^lU  bring  it  in,  to  tlie  ea^  ttiat  it  may  be 
charged  to  him  oh  division,  and  that  a  court  of  equity  woita  out  this  resolt 
tiirongh  the  operation  of  an  equitable  lien." 

When  an  agreement  is  made  between  tenants  in  common  for  the 
use  of  the  common  property,  and  sharing  the  profits  obtained  from 
such  use,  the  tenants  in  common  do  not  become  partners,  generally, 
although  such  relation  is  sometimes  called  a  sx)ecial  partnership 
for  the  particular  adventure.  Thus,  in  Mumford  v.  Nicoll,  before 
cited.  Chief  Judge  Spencer,  who  wrote  the  prevailing  opinion,  says: 

*'I  must  not  be  supposed  to  oven*nle  tlie  distinction  between  partners  in 
goods  and  merchandise,  and  part  owners  of  a  ship.  The  former  are  Joint 
tenants,  and  the  latter  are,  generally  speaking,  tenants  In  common,  and  one 
cannot  sell  the  share  of  the  other.  But  I  mean  to  say  that  part  owners  of 
a  ship  may,  under  the  facts  and  circumstances  of  this  case,  become  part- 
ners, as  regards  the  proceeds  of  the  ship;  and,  if  they  are  to  be  so  regarded, 
the  right  of  one  to  retain  the  proceeds  untU  he  Is  paid  what  he  has  advanced 
beyond  his  proportion  is  imquestionable." 

The  gist  of  the  decision  in  Mumford  y.  Nicoll  is  stated  and  ap- 
proved by  Poster,  J.,  in  Dyckman  v.  Valiente,  above  cited,  as  fol- 
lows: 

*'And  in  Mumfoi'd  v.  Nicoll,  20  Johns.  611,  it  was  held  that  where  one  of 
two  part  owners  of  a  ship  receives  or  gets  possession  of  the  whole  funds  of 
a  vessel,  and  of  the  voyage,  he  has  a  right  to  retain  them  xmiM  he  is  paid  or 
indemnifled  for  what  he  has  advanced  or  paid,  more  than  his  share,  for  out- 
fits, repairs,  or  expenses  of  the  vess^,  for  the  particular  voyage  or  ad- 
venture." 

Although  an  agreement  between  tenants  in  commqn  for  the  use 
of  the  common  property  for  the  purpose  of  making  a  profit  or 
income  to  be  divided  may  not  constitute  a  partnership,  yet,  after 
the  undertaking  has  been  commenced,  the  rights  and  liabilities 
of  the  parties  are  to  be  determined  upon  the  same  principles  as 
are  applied  by  courts  of  equity  to  partnership  transactions.    King  v. 
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Barnes,  109  N.  Y.  267,  16  N.  E.  Bep.  832;   I>yckman  v.  Valiente, 
42  N.  Y.  551;  Wilcox  v.  Pratt,  (N.  Y.  App.)  25  N.  E.  Itep.  109L 

Ambrose  Arnold  and  Cornelias  D.  Lucy  entered  into  an  agree- 
ment for  the  use  of  their  common  property,  for  the  purpose  of  mak- 
ing a  common  profit.  The  contracting  i)artie8  carried  on  the 
business  proTlded  for  until  the  death  of  Lucy,  and,  his  administra- 
tors taking  his  place,  the  business  was  carried  on  by  them,  with  the 
assent  of  the  other  party  to  the  adventure,  until  the  completion  of 
the  enterprise.  The  proceeds  of  the  business  came  to  the  hands  of 
Lucy  in  his  lifetime,  and  to  the  hands  of  his  administrators  after  his 
death.  The  administrator  of  the  estate  of  Ambrose  Arnold  was 
entitled  to  go  into  a  court  of  equity,  and  have  an  accounttog  with 
Lucy's  administrators  of  the  year's  business,  and  the  proceeds  of  it. 
Such  an  accounting  has,  in  effect,  been  had,  and  from  it  there  ap- 
pears to  have  been  received  by  Lucy  and  his  administrators,  as  the 
proceeds  of  the  year,  subject  to  a  division,  the  sum  of  |1,168.80, 
of  which  Arnold's  share  was  9350.64,  and  it  also  appears  that  Lucy 
sold  a  bull  which  was  owned  in  equal  shares  by  Ambrose  Arnold 
and  himself,  as  a  part  of  the  dairy,  and  received  9^5  for  it,  of 
which  912-SO  would  be  properly  added  to  the  1350.64,  making 
1363.14  as  the  amount  found  due  the  administrators  of  Ambrose 
Arnold  upon  the  accounting.  The  estate  of  Lucy  is  insolvent;  the 
amount  of  assets  to  be  used  in  payment  of  debts  being  less  than 
91,000,  and  the  indebtedness  amounting  to  over  95,000.  As  a 
part  of  the  assets,  there  appears  to  have  been  received  by  the  ad- 
ministrators over  9^00  as  proceeds  of  the  farm,  arising  from  the 
sale  of  cheese;  also,  over  9^00  from  the  sale  of  Lucy's  interest 
in  the  daily  owned  in  common  with  Ambrose  Arnold.  Such  being 
the  facts,  the  administrator  of  Ambrose  Arnold  claims  that  only 
such  parts  of  the  proceeds  of  the  farm  and  of  the  common  prox)erty 
as  remains  after  the  payment  of  his  share,  viz.  9363.14^  should  be 
considered  as  assets  applicable  to  the  payment  of  general  credit- 
ors. The  principal  creditor,  Nathan  B.  Arnold,  resists  this  claim, 
and  insists  that  the  proceeds  of  the  farm  products  and  other  com- 
mon property  sold  by  Lucy  and  his  administrators  must  be  treated 
as  though  it  were  Lucy's  individual  property,  and  as  being  general 
assets,  and  the  amount  shown  to  be  due  upon  the  accounting  to 
the  administrator  of  the  estate  of  Ambrose  Arnold,  as  his  share  of 
the  proceeds  of  the  year's  business,  must  be  treated  as  an  ordinary 
debt,  and  only  entitled  to  the  same  percentage  of  the  assets  as  the 
other  debts.  I  am  of  the  opinion  that  there  are  equities  founded 
upon  the  relations  of  the  parties,  growing  out  of  their  undertaking 
for  the  use  of  the  common  property  for  the  purpose  of  getting  com- 
mon profit,  that  authorize  and  require  that  Ambrose  Arnold's  share 
of  the  profits  be  paid  to  him  out  of  the  money  received  from  the 
sale  of  the  products  of  the  farm,  and,  if  necessary,  out  of  the  pro- 
ceeds of  any  property  owned  by  the  parties  in  common,  and  em- 
ployed in  the  business.  The  learned  counsd  for  Nathan  B.  Arnold 
asserts  in  his  brief,  upon  the  authority  of  Taylor  v.  Bradley,  39 
N.  Y.  129,  that  the  contract  between  Ambrose  Arnold  and  Lucy 
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was  in  the  nature  of  a  partnership.  In  this  position  I  think  the 
learned  counsel  i«  correct,  and  that  the  rights  of  Lucy's  adminisr 
trators  in  the  conunon  pn^perty  must  be  determined  by  the  rule 
that  applies  to  the  administrator  of  a  deceased  partner.  In  such 
a  case  the  administrator  takes  or  retains  as  assets  only  such  a 
part  of  the  common  property  as  may  be  fonnd  due  after  an  adjust- 
ment of  the  partnership  accounts  upon  equitable  principles.  Thom- 
son V.  Thomson,  1  Bradf.  Sur.  24;  Hooley  v.  Gieve,  9  Abb.  N.  C. 
11;  Leserman  v.  Bemheimer,  113  N.  Y.  45,  20  N.  E.  Bep.  869.  The 
conclusion,  therefore,  is  reached,  that  the  administrator  of  the 
estate  of  Ambrose  Arnold  must  be  paid  in  full  out  of  the  money 
received  for  the  common  property,  and  the  remainder  of  the  prop- 
erty in  the  hands  of  Lucy's  administrators  be  distributed  among 
his  creditors,  ratably. 


(4  Misc.  Rep.  613;  mem.  report  withont  oplniaa.) 

MILBANK  r.  JONES. 

(Superior  Court  of  New  York  City,  General  Term.    July  3,  1S83.) 

1.  APPBAIy— OkDSR  HSRGfib  IH  JUDGMBHT. 

After  an  order  had  been  entered,  reyiyiiu;  an  action,  and  continuing  it 
in  the  name  of  the  original  plaintiff's  administrator,  a  trial  was  had,  and 
a  Judgment  was  rendered  in  favor  of  tlie  »iibstltuted  plaintiff.  Hdd^  that 
the  order  of  reviyal  was  merged  in,  and  superseded  by,  the  judgment, 
and  could  not  be  reriewed  on  appeaL 
%,  Bamb— DiBxissAi.— Abstbagt  Ocbstign  of  Law. 

Where*  an  order  appealed  from  is  superseded  by  a  judgment  rendered 
on  a  subsequent  trial  of  the  action,  the  appeal  from  such  oi*der  wiU  be  dis- 
missed, since  a  decision  could  have  no  practical  effect 

Action  originally  brought  by  Robert  W.  Milbank  against 
Morgan  Jones.  Plaintiff  died  pending  the  action,  and  it  was  re- 
rived  and  continued  in  the  name  of  Antoinette  L.  Milbank,  in- 
dividually and  as  administratrix,  and  from  such  order  defendant 
appealed.  Pending  the  apx)eal  the  action  was  tried,  and  a  judg- 
ment wafl  rendered  in  favor  of  plaintiff.  Plaintiff  now  mores  to 
dismiss  the  appeal.     Motion  granted. 

For  former  reports,  see  5  N.  Y.  Supp,  914;  17  N.  T.  Supp.  464; 
22  N.  Y.  Supp.  525. 

Ai^ed  before  McABAM  and  QILDEESLEEVE,  JJ. 

Booraem  &  Hamilton,  for  the  motion. 
J.  M.  Jones  and  J,  Fettretch,  opposed. 

McADAM,  J.  The  order  appealed  from  was  properly  made,  and 
would  have  been  affirmed  cm  the  merits  but  for  the  motion  made  to 
dismiss  the  appeal,  which  nmst  be  granted.  It  appears  that  since 
said  order  was  made  the  action  has  been  tried,  and  a  verdict  ren- 
dered in  favor  of  the  substituted  plaintiff.  The  judgment  entered 
thereon  has  been  affirmed  by  the  general  term,  (22  N.  Y.  Supp.  525J 
and  an  appeal  from  such  affirmance  is  now  pending  in  the  court 
of  appeals.     The  order  appealed  from  is  now  merged  in,  and  super- 
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seded  by,  the  judgment  As  a  decision  on  the  merits  can  have 
no  retrospective  effect,  the  appeal  should  be  dismissed.  Grunberg 
Y.  Blumenlahl,  66  How.  Pr.  62;  Health  Department  y.  O'Reilly, 
49  N.  Y.  Snper.  Ot  R  524;  Keldhouse  y.  Neville,  16  WWy.  Dig. 
472.  Conrts  wiU  not  decide  mere  abstract  questions,  from  the 
determination  of  which  no  practical  result  can  follow.  People  v. 
Common  Council  of  Troy^  82  N.  Y.  575.  The  motion  to  dismiss 
the  apiieal  must  therefore  be  granted,  with  costs. 


(4  Misc.  Eep.  443.) 
GEKMANIA  FIRE  INS.  CO.  v.  HOME  INS.  CO. 

(Superior  Court  of  New  York  City,  General  Term.   July  8,  WD8,) 

iHSUBARCB  Policy— Breach  of  OowDmoN. 

\Yhere  insurance  Is  Issued  to  a  sole  trader  on  his  stock  nf  (roods,  a 
condition  aroiding  the  policy  "If  the  property  be  sold  or  transferred,  or 
any  change  takes  place  in  title  or  possession,"  Is  violated  by  his  Hubse* 
quently  taklUK  in  a  partner. 

Appeal  from  trial  term. 

Action  by  the  Germania  Fire  Insurance  Company  against  the 
Home  Insurance  Company  on  an  insurance  policy.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

On  the  Ist  of  May,  1873,  John  A.  S.  Vcrdier  procured  an  insurance  by  the 
defendant  comptuiy  "on  hib  stock  of  hardware,  tin,  iron,  stoves,  and  such 
other  articles  as  are  usuaUy  kept  on  sole  by  him  as  a  hardware  and  Yankee 
notion  dealer,"  contained  in  his  store  in  Grand  liapld^  Mich.  This  insurance 
was  for  one  year. 

(1)  On  the  1st  of  May,  1874,  the  same  was  renewed  for  anotiber  year,  and 
$2^7.50  was  paid  and  a  renewal  receipt  taken.  (2)  On  the  4th  of  May, 
1874,  the  said  Verdier  and  one  WiUiam  A.  Brown  entered  into  a  copartner- 
ship agreement,  whereby  Verdier  had  an  interest  of  seven-tenths,  and 
Brown  an  interest  of  three-tenths.  (3)  On  the  4th  of  June,  1874,  the 
stuck  was  partially  destroyed  by  fire,  whereby  a  loss  accrued  to  the 
amount  of  $0318.20.  There  was  an  insurance  in  other  companies  to 
the  amount  of  $7,744.31,  as  to  which  their  contributory  share  is  con- 
ceded by  way  of  deduction.  (4)  On  the  4th  of  November,  1874,  the  plain- 
tiff, the  Germania  Company,  paid  its  share  of  the  loss,  and  took  a  joint  and 
several  assignment  by  Verdier  &  Brown  of  their  claim  against  the  defend- 
ant (5)  It  is  conceded  that  the  stock  was  transferred  by  Verdier  to  Verdiei^ 
&  Brown  without  the  knowledge  of  the  defendant  The  questions  to  be 
considered  are  as  follows:  Did  the  taking  in  of  the  new  partner,  Brown, 
void  the  policy?  If  not,  is  the  recovery  Umited  to  Verdler's  interest,  which 
is  admitted  to  be  seven-tenths,  or  can  the  plalntlfT  recover  for  the  whole 
Interest?  In  the  one  event  the  recovery  wiU  be  for  $1,903.70,  and  in  the  other 
it  wm  be  for  $1,304.28,  with  interest. 

The  opinion  of  McADAM,  J.,  rendered  at  trial  term,  is  as  follows: 

"Questions  of  forfeiture  in  consequence  of  transfer  of  interest  have  arisen  in 
almost  every  conceivable  shape,  mainly  for  the  reason  that  the  phraaeology  of 
the  so-called  'alienation  clause*  is  div^*se  in  different  policies.  In  1  May  on 
Insurance  (3d  Ed.  pp.  552-556)  are  coUeoted  fifty  variations  of  this  clause, 
and  the  reported  decisions  must  be  read  in  the  Ught  of  the  particular  Liuguage 
employed  in  the  policy  construed.  In  the  present  instance  the  condition  of 
tiie  policy  is  that,  if  the  property  be  sold  or  transferred,  or  any  change  takes 
place  in  title  or  posseHsfton,  •  •  •  the  policy  shall  be  void.*  Vordier,  the 
person  insured,  by  taking  in  Brown  as  a  partner,  made  the  corpus  of  the 
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effects  joint  property.  Each  acquired  a  concurrent  title  in  the  wh<Ae,  OStory, 
Partn.  §  91,)  but  neither  had  any  exclusive  right  to  any  part  of  the  stock 
in  trade,  so  as  to  enable  him  to  separate  it  from  the  common  property,  and 
sell  It  as  his  own,  (Rogers  v.  Batchelor,  12  Pet.  221.)  Indeed,  Yerdier  ceased 
to  have  any  separate  interest  in  the  corpus,  and  the  share  of  each  partner 
could  be  thereafter  determined  only  after  the  partnership  debts  were  paid 
;ma  accounts  taken.  Menagh  v.  Whltwell,  52  N.  Y.,  at  page  158.  See,  also. 
Williams  V.  Whedon,  109  N.  Y.  333,  16  N.  B.  Rep.  365;  5  Wait,  Act  &  Def. 
119.  Each,  in  effect,  became  possessed  of  the  wthole  property  for  all  the  pur- 
poses of  the  partnership  until  they  were  in  some  mode  accomplished.  It 
would  be  solecism  to  hold  that  the  formation  of  this  partnership,  and  the  in- 
troduction of  Brown  as  part  owner,  did  not  work  a  change  of  both  title  and 
possession  of  the  property  insured.  True,  Verdier  might  have  insured  his 
interest  as  a  copartner  in  the  firm,  and  recovered  any  loss  sustained  in  tbat 
character;  but  that  is  no>t  the  case.  He  did  not  do  that  He  insured  as  sole 
owner,  under  a  condition  that  when  he  ceased  to  bear  that  relation  to  the 
property  the  policy  was  to  become  void.  That  condition  was  a  valid  one, 
and,  however  much  the  law  abhors  forfeitures,  it  is  a  material  part  of  the 
contract,  and  must  be  respected  and  enforced.  The  rule  is  not  xmreaaonable, 
for  the  risk  assumed  by  the  Insurers  depends  upon  the  character  and  circum- 
stances of  the  insured.  They  have  a  right  to  kno^  with  whom  they  are  con- 
tracting, and  to  whom  they  are  to  accoimt,  and  no  new  party  can  be  thrust 
upon  them  contrary  to  the  terms  of  their  contract,  whidi  is  personal  in  its 
nature,  and  does  not  pass  with  the  title  to  the  property.  These  conclusions 
accord  with  the  authoritative  decisions  upon  the  subject  See  Drennen  v.  As- 
surance (3o.,  20  Fed.  Rep.  657;  Malley  v.  Insurance  Co.,  51  Conn.  222;  Biggs 
V.  Insurance  Co.,  88  N.  C.  141;  Hathaway  v.  Insurance  Co.,  64  Iowa,  229. 
20  N.  W.  Rep.  164;  Card  v.  Insurance  Co.,  4  Mo.  App.  424.  The  earlier  Iowa  case 
of  Cowan  v.  Insurance  Co.,  40  Iowa,  551,  holding  that  the  portion  of  the 
property  sold  to  the  Incoming  partner  would  lose  the  benefit  of  the  insurance, 
b\it  that  the  policy  would  remain  operative  to  protect  the  interest  of  the 
vendor  still  remaining  in  him,  has  been  unfavorably  criticised,  (Malley  v. 
Insurance  Co.,  supra,)  and  subsequently  the  Iowa  court  explained  that  the 
Cownn  Case  was  decided  on  the  ground  that  the  alienation  clause  was  not 
pleaded  as  forbidding  *a  change  in  title  or  possession,'  but  only  as  forbidding 
an  entire  sale  or  transfer,  (Hathaway  v.  Insurance  Co.,  supra;)  and  as  to  same 
distinction  see  Blackwell  v.  Insurance  Ck>.,  16  Ins.  L.  J.  699.  The  Cowan 
Case  must  be  rejected  as  authority  here.  The  case  of  Hoffman  v.  In- 
surance Co.,  32  N.  Y.  406,  is  not  in  conflict  with  the  views  expressed. 
There  a  policy  was  issued  to  a  firm,  and  one  of  the  partners,  upon  re- 
tiring, transferred  his  interest  to  the  remaining  partners,  and  the  court 
held  that  the  effect  of  the  usual  proviso  against  sales  in  policies  of  in- 
surance is  not  to  interdict  sales  of  the  owners  as  between  themselves, 
but  only  sales  of  proprietary  interests  by  the  parties  Insured  to  third  per- 
sons. The  court  did  not  decide  that  a  stranger  could  be  introduced  into  the 
firm,  and  made  a  party  to  the  contract  of  insurance,  without  the  consent 
of  the  other  contracting  party.  That  question  was  not  before  the  court, 
although  it  intimated  strongly  against  the  feasibility  of  any  such  scheme. 
In  the  case  last  cited  the  insurance  company  had  accepted  all  three  members 
of  the  firm  as  parties  entirely  satisfactory  to  intrust  with  possession  and 
control.  In  the  present  case  the  company  had  no  knowledge  of  the  trans- 
fer to  Brown  until  after  the  fire,  had  no  opportunity  of  passing  on  his  qual- 
ifications as  custodian  of  the  property,  and  never  assented  to  his  introduc- 
tion as  a  party  to  the  contract.  The  company  may  have  be«i  willing  to  in- 
sure Verdier  so  long  as  he  was  the  exclusive  owner  and  custodian  of  the 
property,  but  when  the  diange  of  interest  occurred,  and  possession  was  to 
be  turned  over  to  a  copartner  with  equal  power  of  control,  the  company 
became  so  far  affected  by  the  transfer  that  the  policy  became  void,  unless 
it  first  assented  to  the  change.  No  such  consent  having  been  given,  neitli'^r 
Verdier  nor  his  partner,  nor  the  plaintiff  as  their  assignee,  has  any  right  of 
action  whatever  in  the  policy.  It  follows  that  the  defendant  is  entitled  to 
Judgment,  with  costs." 


Digitized  by 


Google 


Super.  Ct.]       ERK8T  V.  BROWN  HOISTING  A  CONVSYING   CO.  '  359 

Argaed  before  FBEEDMAN,  P.  J.,  and  QILDEBSLEEyE,  J. 

G.  W.  Ootterill,  for  appellant. 

Bichards  &  Heald,  (George  Blchards,  of  counsel,)  for  respondent 

FEB  GUBIAM.  For  reasons  set  forth  in  the  opinion  of  the 
learned  court  below  the  judgment  appealed  from  is  affirmed,  with 
costs. 


(4  Misc.  Ri'p   V^l) 
BRNST  T.  BROWN  HOISTING  &  CONVEYING  CO. 

(Superior  Ck>urt  of  Buffalo,  General  Term.    July  14,  1893.) 

IsjUBT  TO  Employe— Nbgligbncb— Question  fob  Juby. 

Plaintiff,  while  working  on  a  timber  framework  In  the  employ  of  de- 
fendant, was  injured  by  the  breaking  of  one  of  the  timbers,  and  claimed 
that  the  timber  was  defectiye,  and  that  the  defect  could  have  been  dis- 
covered by  defendant.  The  evidence  for  defendant  was  indefinite  as  to 
inspection  of  the  framework,  and  as  to  whether  the  timber  had  been 
before  used  for  the  same  purpose.  Held  proper  to  submit  the  case  to  the 
jury. 

Appeal  from  trial  term. 

Action  by  Frederick  O.  Ernst  against  the  Brown  Hoisting  & 
Conveying  Company  to  recover  for  personal  injuries.  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial  on  the  minutes  of  the  court,  de- 
fendant appeals.     Affirmed. 

Argued  before  WHITE  and  HATCH,  JJ. 

Adolph  Bebadow,  for  appellant 
George  W.  Cothran,  for  respondent 

WHITE,  J.  The  defendant  is  a  foreign  corporation  engaged  in 
the  business  of  manufacturing  and  selling  ma!chines  for  handling 
ooal  and  ore  and  other  material.  On  January  7,  1891,  the  plain- 
tiff was  in  the  service  of  the  defendant,  and  in  the  discharge  of  his 
duty  was  on  the  top  of  a  framework  of  timber  which  was  construct- 
ed by  the  defendant  for  the  purpose  for  which  it  was  being  used  by 
the  plaintiff.  While  the  plaintiff  was  thus  engaged,  and  while 
be  was  standing  on  a  plank  supported  by  cross  timbers  at  either 
end  thereof,  one  of  these  cross  timbers  broke;  the  plank  upon  which 
the  plaintiff  stood  dropped  from  beneath  his  feet;  he  was  precipi- 
tated to  the  ground,  a  distance  of  some  40  feet,  and  injured;  and 
for  these  injuries  he  recovered  a  verdict  for  f 5,135.  The  timber 
that  broke  and  caused  the  accident  in  question  was  one  of  two, 
each  of  which  was  two  inches  thick  and  eight  inches  wide.  These 
two  timbers  were  in  a  horizontal  position,  and  each  was  securely 
fastened  at  each  end  to  an  upright  timber.  The  upper  edge  of  one 
of  these  two  horizontal  pieces  of  timber  was  slightly  above  the 
other.  Similar  timbers  to  the  above-described  two  horizontal  ones 
were  fastened  in  a  similar  manner  to  two  other  similar  upright 
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timbers,  and  the  tap  of  these  last^nenUoned  upright  tim1»er8  was 
slightly  lower  than  the  top  of  the  two  uprights  first  described. 
The  plank  on  which  the  plaintiff  was  standing  extended  from  and 
across  both  sets  of  these  horizontal  timbers  a  distance  of  some  12 
feet  The  fact  that  one  set  of  the  horizontal  timbers  was  some- 
what lower  than  the  other  caused  one  end  of  the  plank  on  which 
the  plaintiff  stood  to  be  elevated  slightly,  so  that  the  plank  on 
which  the  plaintiff  stood  rested  on  the  inner  one  of  the  two  horizon- 
tal timbers  at  its  elevated  end,  and  on  the  outer  one  of  the  two  hori- 
zontal timbers  at  its  depressed  or  lowest  end.  Ilie  timbers,  how- 
ever, on  which  the  plank  rested,  if  sound,  would  have  supported  a 
dead  weight  of  several  thousand  pounds  more  than  they  were  bear- 
ing at  the  time  of  the  accident  It  is  claimed  by  the  plaintiff  that 
the  cause  of  the  timber's  giving  way  was  a  defect  in  the  horizontal 
timber  on  which  the  upper  end  of  the  plank  rested.  On  the  part 
of  the  defendant  it  is  claimed  that  that  timber  was  in  fact  sound, 
and  was  broken  by  reason  of  the  plank  on  which  the  plaintiff  stood 
being  negligently  raised  from  its  position  on  the  horizontal  timber 
on  which  it  rested,  and  dropped  upon  that  timber  with  such  force 
as  to  break  it,  and  that  such  negligence  was  that  of  the  plaintiff 
himself  or  his  fellow  servants.  "Hie  question  as  to  what  caused 
the  timber  to  break  was  sharply  litigated,  and  the  jury  found  as  a 
fact  that  it  was  by  reason  of  detects  which  were  perfectly  apparent 
on  an  examination  of  the  timber.  The  evidence  was  smpLe  to  war- 
rant the  finding.  James  Sheldon,  a  witness  on  the  part  of  the  plain- 
tiff, saw  and  examined  the  timber  that  broke  alter  the  accidait 
occurred,,  and  he  says  there  were  two  knots  In  it,  one  near  the  tap 
and  the  other  near  the  bottom,  and  that  the  break  extended  from 
one  to  the  other.  There  are  no  exceptions  in  the  case  except  to  the 
ruling  of  the  court  that  the  evidence  warranted  its  submission  to 
the  jury. 

The  defendant  invokes  as  a  protection  from  liability  in  this  case 
the  doctrine  that  where  an  appliance  or  a  machine  not  obviously  dan- 
gerous has  been  in  daily  use  for  a  long  time,  and  has  uniformly 
proved  adequate,  safe,  and  convenient,  its  use  may  be  continued 
without  the  Imputation  of  imprudence  or  carelessness.  The  doc- 
trine is  sound,  and,  if  the  facts  make  it  applicable  to  the  defend- 
ant, it  cannot  be  held  responsible  to  the  plaintiff.  The  evidence 
relied  upon  to  bring  the  defendant  within  the  protection  of  the  rule 
is  furnished  by  the  witnesses  Alexander  E.  Brown,  John  Trotter, 
and  De  Wilton  Skinner.  Tlie  substance  of  the  evidence  as  to  the 
soundness  of  this  particular  structure  is  as  follows:  Brown  says: 
*These  same  caps  had  been  used  in  two  previous  places  before  sliip- 
ping  here, — ^part  of  it  in  Ashtabula  harbor  and  part  of  it  in  Chicago. 
I  tested  this  stuff  for  nearly  a  year  and  a  half  or  two  years,**  TWs 
witness  did  not  see  the  structure  as  it  was  erected  in  Cheektowaga. 
Trotter  says:  *^  had  charge  of  putting  up  this  false  work.  The 
caps  of  this  bent  had  all  been  used  before.  I  Inspected  it  when 
I  put  it  up.  Yes,  sir;  I  looked  it  over,  and  had  some  of  the  men 
respike  it     I  did  not  see  any  defect  in  this  work  after  my  inspec- 
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tioiL  I  did  not  notioe  the  knots  i»  the  pliUDk  before  ijt  broke.  I 
saw  the  knots  in  the  j^ank  that  was  broken,  [after  the  accident.) 
I  sow  it  was  faroken  where  the  knots  were.  The  break  ran  from 
one  knot  to  the  other*''  Skinner  says:  ''This  stringer  that  broke 
kad  been  nscd  before^  I  don't  know  where.  I  saw  the  material 
of  which  this  stractnre  was  composed,  and  did  not  see  any  defect  im 
it.  I  did  not  make  any  personal  inspection  of  the  timber."  As  to- 
whether  oar  not  this  timber  that  contained  the  knots  had  ever  be- 
fore been  used  in  the  precise  place  and  mann^  in  which  it  was 
Iteing  used  when  it  broke  is  not  ev&i  on  this  evidence  conclusivdy 
establiidied,  and  from  the  description  of  the  apparatus  and  manner- 
oi  its  use  the  jury  may  have  fonnd  it  had  not  been.  In  my  opinion^ 
this  evidence  <m  the  part  of  the  dtf endant  is  not  conclusive  on  the 
question  of  the  soundness  or  sufficiency  of  the  structure  which  gave 
way.  It  fails  to  conclusively  establieh  the  fact  that  the  structure 
was  not  obviomly  dangerous,  or  that  it  had  been  in  daily  use  for 
a  long  time.  There  does  not  seem  to  have  been  any  cUdm  made 
^y  the  plaintiff  that  the  timber  which  broke  had  become  defective 
by  use^  injury,  or  deeay,  or  that  the  accident  was  attributable  ta 
a  lack  of  inspection  and  failure  to  discover  such  injury  or  decay,. 
but  his  claim  was  and  is  that  the  timber  was  inherently  defective 
adid  insufficient  for  the  purpose  which  it  was  intended  to  serve,  and 
ibsit  defectiveness  and  insufficiency  were  the  proximate  cause  of 
the  injury.  No  daim  of  contributory  negligence  is  made  on  the 
part  of  the  defendant.  It  was  the  duty  of  the  defendant  in  the 
first  instance  to  have  made  the  structure  which  gave  way  and  caused 
the  injury  complained  of  safie  and  sufficient  for  the  purpose  it  was 
tetended  to  serve.  The  jury  have  found  that  it  failed  to  discharge 
-Uiat  duty,  and  therefore  I  am  of  the  opinion  that  the  judgment  ap- 
pealed  from  is  supported  by  the  evidence,  and  that  it  and  the  order- 
denying  the  motion  for  a  new  trial  should  be  affirmed,  with  costs. 


(4  Misc.  Rep.  482.) 
AMERICAN  PRESERVERS  00.  v.  DRBSOHBR. 

(Stiperlor  Court  of  Buffalo,  General  Term.    July  14,  1898.) 

BAiufSHT— LiAKLrrr  of  Bailbb. 

Wliere  a  horse  Is  let  on  a  contract  proTidlng  that*  on  a  day's  notice,, 
be  should  be  returned  in  the  same  condition  as  when  received,  compliance- 
with  the  condition  is  excused  by  death  of  the  horse  without  fault  of  the 
•bsUee. 

Appeal  from  mimicipal  court 

Action  by  the  American  Preservers  Company  against  James  J. 
Drescher.  From  a  judgment  dismissing  the  complaint,  plaintilT 
appeals.     Affirmed. 

Argued  before  TITUS,  C.  J.,  and  HATCH  and  WHITE,  JJ. 

O.  W.  Weyer,  for  appellant 
B.  S.  Farrington,  for  respondent 
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TITUS,  0.  J.  This  action  is  brought  to  recover  |175,  agreed  val- 
uation of  a  horse  let  by  the  plaintiff  to  the  defendant  for  hire.  So 
far  as  I  am  able  to  gather  from  the  evidence,  the  defendant  had  used 
the  horse  in  connection  with  another  for  about  seven  weeks,  for 
which  he  agreed  to  pay  a  dollar  a  day.  Some  time  in  August  the 
horse  was  taken  sick,  and  the  plaintiff  demanded  the  return  of  the 
horse,  pursuant  to  the  terms  of  the  contract.  Ilie  horse  then  died, 
while  in  the  possession  of  the  defendant,  which  raises  the  question 
to  be  decided.  These  facts  present  an  ordinary  case  of  bailment 
for  hire.  Tlie  bailee  is  required  to  exercise  ordinary  care  in  pro- 
tecting the  property,  and  the  written  agreement  that  he  was  to  de- 
liver the  property  back  on  one  day's  notice,  in  the  seme  condition  as 
when  received,  does  not  change  or  enlarge  his  common-law  liability, 
as  he  would  be  required  to  deliver  the  property  on  demand  without 
that  express  agreement  Fairfax  v.  Bailroad  Co.,  67  N.  Y.  11; 
aafllin  V.  Meyer,  75  N.  Y.  260.  The  claim  made  by  the  defendant 
is  that  the  horse  died  before  he  was  in  default  under  the  notice, 
without  any  fault  on  his  part,  and  consequently  he  is  not  liable.  I 
am  incUned  to  take  his  view  of  the  case.  The  facts  seem  to  bring 
it  within  the  ordinary  rules  applicable  to  cases  of  bailee  for  hire. 
It  does  not  appear  that  the  defendant  was  guilty  of  any  want  of 
care  in  using  the  horse,  or  that  such  want  of  care  in  any  way  con- 
tributed to  his  sickness  or  death,  which  was  clearly  the  result  of 
natural  causes,  and  no  human  d^ill  or  foresight  could  have  pre- 
vented it.  The  plaintiff  claims  that  the  defendant  cannot  raise 
the  question  of  his  inability  to  deliver  the  horse  under  a  general 
denial;  that  he  should  have  interposed  the  defense  by  the  answer. 
This  may  be  conceded,  but  no  objection  was  made  to  the  evidence 
on  that  ground  in  the  court  below.  All  of  the  facts  were  proved  be- 
fore the  court,  without  an  intimation  of  the  question  now  raised, 
and  we  think  it  is  too  late  now  to  raise  that  objection  here  for  the 
first  time. 

The  judgment  should  therefore  be  affiimed,  with  costs. 

WBttTE,  J.,  concurs  in  the  result. 

HATCH,  J.,  (concurring.)  There  is  little,  if  any,  dispute  in  the 
evidence,  appearing  in  the  return  of  the  court  below,  so  far  as  the 
essential  feature  of  the  case  is  concerned.  The  defendant  hired  of 
plaintiff  a  team  of  horses,  which  hiring  was  under  a  written  agree- 
ment, viz.: 

"The  American  Preservers  Company,  of  Buffalo,  hereby  rent  to  Jamed  J. 
Drescher,  of  Buffalo,  one  team  horses,  (1  bay  &  1  black,)  at  one  dollar  per  day, 
payable  weekly,  on  Monday,  at  95  Ohio  St  It  Is  further  agreed  by  J.  J.  Drescher 
that  upon  one  day's  notice  he  will  return  the  above  team  &  horses  In  same 
condition  as  received.  The  said  Drescher  further  agrees  to  secure  the  Ameri- 
can Preservers  Ck>mpany  against  any  accident  to  the  said  team,  in  the  siini 
of  $350.00,  (three  hundred  and  fifty  doUars,)  being  one  himdred  and  seventy- 
live  on  each  horse.    We  hereby  accept  the  above. 

"American  Preservers  Ck). 
"Ohas.  T    Tomes,  Mansfrer. 

"Witness:  Jno.  Reiser.  Jnmes  J.  Drescher." 
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This  contract  was  dated  June  13,  1892.  In  pursuance  of  this 
agreement,  defendant  took  said  team,  and  on  the  next  daj  returned 
them,  as  one  of  the  horses  was  sick;  but  he  was  induced  by  plain- 
tiff's manager  to  try  them  again,  which  he  did,  and  continued  there- 
af t^  to  use  them,  paying  therefor  the  stipulated  price,  until  the 
11th  day  of  August,  when  the  same  horse  again  sickened,  and  there- 
after died.  This  action  is  brou^t  to  recover  f  175,  the  claimed 
value  of  the  horse.  As  defendant  did  not,  on  June  14th,  when  he 
returned  the  horses,  actually  surrender  them  to  plaintiff,  or,  if  he 
did,  he  was  thereaft^  induced  to  take  them  again,  without  any  other 
or  different  arrangement  than  the  contract  expressed,  he  must 
BOW  be  held  bound  by  those  conditions,  and  the  legal  results  which 
flow  therefrom.  It  satisfactorily  appears  that  the  death  of  the 
horse  was  due  to  natural  causes,  and  defendant  was  guilty  of  no 
act  of  negligence  which  contributed  thereto,  either  in  the  use  of 
the  horse  before  the  attack,  or  his  care  of  the  animal  tiiereafter. 
Plaintiff  seeks  to  charge  liability  upon  defendant,  based  upon  his 
failure  to  return  the  horse  after  notice  so  to  do,  before  its  death. 
But  this  daim  is  not  borne  out  by  the  testimony.  If  we  assume 
that  plaintiff's  manager.  Tomes,  wsb  sworn  as  a  witness,  which 
the  record  does  not  disclose,  it  only  appears  that  about  the  10th  day 
of  August  he  wrote  defendant  a  letter  to  deliver  the  horses,  stat- 
ing therein:  '^ou  will  please  accept  this  as  notice  to  deliver  said 
team  to  us  within  specified  time,  (one  day's  notice.)"  The  horse 
was  taken  sick  on  the  11th,  and  died  on  the  12th,  of  August  Then^ 
is  no  evidence  that  this  letter  was  ever  sent  to  defendant^  by  mail 
or  otherwise,  or  that  he  ever  received  it,  or  in  any  wise  had  notice 
that  a  demand  was  made  upon  him  to  return  the  horses.  Conse- 
quently, he  cannot  be  held  liable  for  retaining  possession  of  the 
horses  after  notice  to  return,  as  the  proof  fails  of  establishing  notice 
to.  him  to  do  so. 

The  further  claim  is  made  that  the  contract  Is  unconditional, 
binding  defendant  to  return  the  horse  in  the  condition  he  took  him, 
and  that  he  is  not  excused  from  compliance  therewith,  even  though 
lie  be  prevented  from  fulfillment  by  omnipotent  power.  It  is  quite 
true  that  where  a  person  contracts  to  perform  a  certain  thing,  not 
impossible  of  x>erformance  at  the  time  when  it  is  made,  and  being 
lawful  in  character,  he  will  not  be  excused  from  performance,  unless 
performance  is  made  unlawful,  or  unless  prevented  by  tiie  other 
party.  While  this  is  the  undoubted  general  rule,  many  exceptions 
have  been  ingrafted  upon  it,  dependent  upon  the  construction  to 
be  given  the  contract  The  rule  governing  the  construction  of  this 
contract  is  not  obscure.  It  is  stated  by  Blackburn,  J.,  in  Taylor  v. 
CaldweU,  113  E.  0.  L.  824: 

"The  principle  seems  to  us  to  be  that,  in  contracts  in  which  the  performance 
depends  on  the  continued  existence  of  a  given  person  or  thing,  a  condition 
is  implied  that  the  impossibility  of  performance,  arising  from  the  perishing 
of  the  person  or  thing,  shall  excuse  the  performance." 

This  rule  has  been  adopted  by  our  court  of  appeals,  pexter  v. 
Norton,  47  N.  Y.  62,)  and  cited  with  approval  many  times  since, 
(Booth  V.  MiU  Co.,  60  N.  Y.  491;  Spalding  v.  Rosa,  71  N.  Y.  40.) 
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Ib  this  case  the  power  to  retnm  the  hone  depended  upon  its  con- 
tinued existence.  The  law.,  therefore,  incorpoiated  into  the  con- 
tract a  condition,  that  the  parties  contracted  with  reference  there- 
to; and  when  the  thing  was  destroyed  without  fault  upon  the  part 
of  defendant,  and  bj  mevitable  cause,  he  became  excused  from  per- 
formance. 

The  further  claim  is  made  that  defendant  is  liable  for  a  failure 
to  secure  plaintiff  against  accident  The  proof  is  that  defendant 
caused  the  horses  to  be  insured  against  fire,  and  delivered  the  policy 
to  plaintiff,  who  accepted  and  retained  the  sam«.  It  was  competent 
for  plaintiff  to  waive  this  provision  of  the  contract,  and  as  they 
accepted  the  {policy  of  insurance  without  objection,  and  demanded 
no  further  or  other  or  different  security,  it  was  competent  for  the 
eourt  to  find  that  they  waived  any  other.  I  see  no  reason  for  dis- 
agreeing with  such  conclusion.  Having  litigated  the  case  below 
upon  the  merits,  without  objection,  plaintiff  cannot  now  urge  that 
the  answer  is  insuf&cient  to  admit  defense.  The  answer  can  now 
be  deemed  amended  in  that  regard,  if  essential  to  suiyport  the  judg- 
ment. It  follows  that  no  error  is  found,  and  the  judgment  appealed 
from  is  affirmed,  with  costa 


(4  Misc.  Hep.  480.) 
BENSLER  V.  LOOKS. 

(Superior  Oourt  of  Buffalo,  General  Term.    July  18, 1893.) 

8AI4B—ACCBFTA19CB'— Evidence. 

PlaintifTs  assignor  deUvered  to  defendant  certain  mantels,  different  from 
those  ordered,  acceptance  of  which  was  refused;  but  permission  was  given 
to  put  them  up,  that  defendant  might,  on  seeing  them  hi  place,  be  Induced 
to  accept  He,  however,  again  rejected  tl^em.  The  assignor  testified— and 
his  son  corroborated  him— that  he  went  to  defendant's  house  to  remove 
them;  that  defendant's  wife  refused  to  allow  them  to  be  removed;  that  he 
then  went  to  defendant,  who  directed  him  to  remove  them;  that,  on  again 
going  to  the  house  for  that  puri>ose,  he  was  again  refused  delivery  of  them 
by  the  wife.  She  testified  that  he  came  to  the  house  but  once,  when 
she  was  sick;  that  he  said  he  came  to  see  about  the  mantels,  but  made 
no  demand  for  them;  and  that  she  directed  him  to  see  her  husband,  and 
that  she  never  saw  him  again.  Defendant  testified  that  he  saw  asdgnor 
but  once,  and  then  in  the  presence  of  plaintiff,  when  he  told  him  to  take 
away  the  mantels,  and  fix  up  the  walls.  Defendant  afterwards,  on  soling 
his  house,  took  the  mantels,  and  put  them  up  in  the  house  into  whicA  he 
moved.  Held^  that  the  court  was  justified  in  finding  that  no  demand  for 
their  delivery  was  refused,  and  that  there  was  no  acceptance  of  them. 
White,  J.,  dissenting. 

Appeal  from  municipal  court 

Action  by  Anna  Bensler  against  William  H.  Locke  for  goods 
flK>Id  and  delivered.  Judgment  for  defendant  Plaintiff  appeals. 
alBrmed. 

Argued  before  TITUS,  0.  J.,  and  HATCH  and  WHITE,  JJ. 

Cteorge  Wing,  for  appellant 
John  G.  Ecmer,  for  respondent 
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HATCH,  J.  Upon  the  record  it  stands  admitted  that  the 
mantels  delivered  were  not  such  as  were  ordered.  It  is  also  ad- 
mitted that  objection  was  immediately  taken  to  them,  before  they 
were  placed  in  positiooQ.  At  the  solicitation  of  the  vendors,  they 
were  permitted  by  defendant's  wife — defendant  not  bein^  present — 
to  place  them  in  the  house,  for  the  sole  purpose  of  enabling  defend- 
ant to  see  them  in  position,  in  the  hope  that  he  might  be  induced 
to  accept  them.  When  defendant  saw  the  mantels  thus  placed, 
he  immediately  rejected  them,  and  notified  the  vendors  to  take  them 
aw^y,  and  restore  the  walls.  Thift  was  not  done,  and  theresafter  the 
vaidors  presented  their  bUl,  which  included  the  mantela  Defend- 
ant repudiated  the  bill  to  that  extent,  and  paid  the  balance,  which 
was  accepted.  Thereafter,  negotiations  were  had  to  purehaae 
the  mantels  at  a  less  price.  These  proved  abortive.  The  vendon 
now  made  a  general  assignment  for  the  benefit  of  creditors^  and  their 
assignee  attempted  to  sell  the  mantels  to  defendant,  but  failure  at- 
tended his  efforts.  Now  arose  the  only  contested  question  in  the 
ease.  When  the  assignee  went  to  defendant  to  see  about  the  bill, 
BO  agreement  was  reached,  and  the  assignee  said  he  would  take  the 
mantels  away.  Defendant  told  him  to  do  so^  and  tx  up  the  walls^ 
Plaintiff's  proof  tended  to  establish  that  thereafter  Bensler,  aft 
agent  of  the  assignee,  w:«QLt  to  defendant's  house^  and  demanded 
title  mantels  of  defendant's  wife,  whom  he  found  in  charge;  that  she 
refused  to  allow  them  to  be  removed.  Thereupon  Bensler  went 
to  defendant,  and  was  by  him  again  directed  to  get  the  mantels, 
and,  visiting  the  house  again  for  that  purpose  was  again  refused 
delivery  of  them  by  the  wife.  At  a  prior  time  he  had  visited  the 
house  for  the  purpose  of  removing  the  mantels,  and  found  it  locked. 
Tills  testimony  was  corroborated  by  Bensler'a  «on,  who  accompa- 
nied him,  and  constituted  plaintiff's  evidence  upcm  this  branch  of 
the  case.  Defendant's  wife  testified  that  Bensler  never  visited  the 
house  but  once,  to  her  knowledge,  and  then  «aid  he  came  to  see 
about  the  mantels>  but  made  no  demand  for  them;  that  at  the 
time  she  was  sick,  and  directed  him  to  see  her  husband;  and  that 
ahe  never  saw  him  thereafter.  D^endant  testified  that  he  did 
not  see  Bensler  but  once,  and  that  was  in  the  presence  of  the 
assignee,  when  he  told  him  to  take  the  mantel»  away,  and  fix  up 
\he  walls. 

Upon  this  testimony  the  court  below  was  authorized  to  find  that 
there  was  never  an  acceptance  of  the  mantels,  and  that  no  demand 
for  their  delivery  had  ever  been  made  and  refused.  The  witnesses, 
were  all  interested,  as  Bensler  was  one  of  the  firm  of  vendors  of 
the  property,  interested  in  the  assigned  estate,  and  huf^band  of  the 
plaintiff.  TLe,  court  had  the  benefit  of  their  presaice,  and  observed 
their  manner,  and  we  see  nothing  which  calls  upon  us  to  disturb 
its  conclusion  therecm.  This  finding  left  the  mantels  the  property 
of  the  assignee  of  vendors,  and  no  action  could  be  maintained  for 
their  purchase  price,  or  for  conversion  by  him;  and  plaintiff,  as 
assignee  of  this  account,  occupies  no  better  position.     This  result 


Digitized  by 


Google 


866  NEW  YORK  SUPPLEMENT,  vol.  24.  [Super.  Ct. 

ifl  rapported  in  Brown  v.  Foster,  108  N.  Y.  890,  15  N.  E.  Rep. 
608.  Defendant  occupied  no  other  or  different  position  with 
reference  to  this  prop^ty  than  that  of  a  gratuitous  bailee.  When 
it  was  not  taken  away  upon  notice,  in  the  proper  discharge  of  his 
duties  he  was  authorized  to  proi)erly  protect  it,  by  storing  or  other- 
wise. Dale  V.  Brinckerhoff,  7  Daly,  45.  It  was  proper  care  to 
remove  it  from  the  house  when  defendant  moved,  and  keep  it  safely. 
The  use  to  which  he  put  it  might  have  evidenced  an  acceptance  of 
it,  and  consequent  liability.  It  was  also  entirely  consistent  with 
proper  care  of  it,  for  delivery  to  the  owner,  and  the  court  below  has 
adopted  the  latter  view.  The  present  plaintiff,  as  assignee^  is  «i- 
titled  to  the  delivery  of  the  mantels  to  her,  upon  demand,  but,  upon 
the  facts  found,  she  is  not  entitled  to  maintain  this  action.  The 
judgment  appealed  from  4s  affirmed,  with  costs. 

TITUS,  C.  J.,  concurs. 

WHITE,  J.,  (dissenting.)  This  is  an  appeal  by  the  plaintiff 
from  a  judgment  of  the  municipal  court  of  Buffalo,  of  no  cause 
of  action,  rendered  on  March  8,  1892,  in  favor  of  tiie  defendant, 
and  against  the  plaintiff.  The  plaintiff  clahns  that  in  May,  1890, 
the  plaintiff's  husband  and  one  Hughson,  as  copartners,  sold  and 
delivered  to  the  defendant  a  quantity  of  furniture,  including  two 
mantel  tops,  at  the  agreed  price  of  |289,  payable  upon  the  delivery 
of  the  goods,  and  that  the  goods  were  worth  the  sum  agreed  upon. 
The  complaint  admits  that  fl99  tiiereof  was  paid,  and  seeks  to 
recover  the  alleged  balance  of  f40,  with  interest  from  May  9, 
1890.  The  complaint  also  alleges  that  the  claim  sought  to  be 
enforced  was  assigned  by  the  plaintiff's  husband  and  h^  partner 
to  one  John  Streicher,  and  that  Streicher  reassigned  it  to  the 
plaintiff,  before  suit  was  brought  The  answer  denies  the  value 
of  the  property  purchased  by  the  defendant  from  the  plaintiff's 
husband  and  his  partner,  and  their  alleged  assignments  of  the 
daim,  and  alleges  payment  in  full  for  all  he  purchased.  The  sub- 
stantial issue  in  the  case  is  whether  or  not  the  two  mantel  tops 
were  purchased  by  the  defendant,  or  whether  he  became  liable  to 
the  firm  of  Bensler  &  Hughson  for  their  value.  If  this  issue  is 
to  be  decided  in  favor  of  the  plaintiff,  the  judgment  appealed  from 
must  be  reversed.  The  transaction  between  the  d^endant  and 
the  firm  of  Bensler  &  Hughson  was,  in  the  first  instance,  con- 
ducted by  Hughson,  on  the  part  of  the  firm,  with  the  defendant, 
personally.  Hughson  testifies  that  he  made  the  sale,  and  that  the 
mantel  tops  were  charged  by  him  to  the  defendant  at  |40,  and  tiliat 
the  defendant's  wife  assisted  him  in  selecting  the  articles,  and 
that  the  mantel  tops  were  to  be  made  from  a  plate  exhibited  by 
him  to  them  at  the  time  of  the  selection.  He  says  he  delivered 
the  articles,  including  the  mantel  tops,  at  the  defendant's  house, 
to  his  wife,  who  expressed  her  disapproval  of  them.  In  fact,  they 
were  not  according  to  contract.    But  she  consented  that  they  be 
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pint  in  place,  on  the  fluggeetion  of  Hugbaon  tiiat  die  might  then 
be  satisfied  with  them,  and  she  told  him  she  would  not  pay  for  them 
until  they  were  made  right  Afterwards,  Hnghaon  went  to  the 
defendant,  at  his  office,  with  the  bill  for  the  goods,  including  the 
mantel  tops;  and  the  defendant  told  him  to  take  the  mantel  tops 
away,  but  made  an  offer  for  them,  which  Hughson  declined.  An- 
other bill  was  made  out,  omitting  the  mantels,  and  defendant 
then  gave  his  note  for  the  balance  of  the  goods,  f  199,  which  was 
duly  paid.  The  plaintiff's  husband  says>  alter  the  assignment  to 
Streidier,  he  asked  defendant  to  pay  for  the  mantds;  that  defend- 
ant offered  f  10  for  them,  which  was  refused,  aad  that  defend- 
ant told  him  to  take  them  away  from  the  house;  that  he  went  for 
them,  and  informed  Mrs.  Locke  of  the  arrangement  made  with  her 
husband  to  take  them  away,  but  she  refused  to  let  him  take  thenu 
This  was  reported  to  defendant,  who  again  told  Bensler  to  take 
them  away.  On  again  applying  to  Mrs.  Locke,  at  the  house,  for 
them,  she  again  refused  to  allow  him  to  take  theoi.  He  says, 
further,  that  defendant  never  refused,  by  word  of  mouth,  to  give  up 
the  mantel  tops,  but  told  him  each  time  to  go  and  get  them,  and 
his  wife  refused  to  deliver  them  up.  Charles  Bensler  corroborates 
the  stat»nents  of  his  father  as  to  the  refusal  of  Mrs.  Locke  to  al- 
low the  mantel  toi>s  to  be  taken  out  of  the  house.  The  defend- 
ant's wife  virtually  admits  that  Bensler  came  and  demanded  the 
mantel  tops,  and  that  she  refused  to  allow  him  to  take  them. 
The  inference  that  she  did  refuse  is  irresistible.  Defendant  re- 
naoved  the  mantel  tops  from  the  house  in  which  Hughson  placed 
them  to  another  house,  afterwards  purchased  by  him,  and  put  them 
up  himself,  and  has  since  used  them  in  the  last-mentioned  man- 
ner. The  plaintiff  contends  that  these  mantel  tops  were  ordered 
by  the  defendant,  and  in  this  we  think  she  is  clearly  in  error. 
It  is  undisputed  that  the  mantel  tops  delivered  and  put  up  by 
Hughson  were  not  the  ones  contracted  for  at  the  sum  of  f40. 
Hughson  himself  so  testifies.  It  is  further  undisputed  that  the 
defendant  never  agreed,  in  terms,  to  pay  |40  for  the  mantel  tops 
delivered.  No  one,  in  fact,  claims  that  he  did.  But  he  knew 
from  the  start  that  these  mantel  tops  were  furnished  instead 
and  in  place  of  those  ordered,  and  that  the  price  charged  for 
them  was  the  same,  and  that  if  he  accepted  them  he  was  expected 
to  pay  that  price.  The  record  shows  that  Mrs.  Locke  took  part  in 
selecting  the  goods  purchased  by  her  husband.  On  the  trial  be- 
low the  defendant  was  permitted,  over  the  objection  of  the  plain- 
tiff, to  prove  the  statements  of  Mrs.  Locke  to  Hughson  concern- 
ing the  defects  in  the  mantel  tops,  or  the  respects  in  which  they 
varied  from  those  ordered,  and  the  arrangement  with  her  under 
which  they  were  put  up  in  the  first  place.  No  exception  was 
taken  to  the  admission  of  this  evidence,  but  its  admission  at  the 
instance  of  the  defendant  shows  that  he  relied  and  tried  his  case 
nix>n  the  theory  that  his  wife  acted  as  his  agent  in  their  dealin;j:s 
with  Bensler  and' Hughson,  and,  having  had  the  benefit  of  tluit 
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theory  on  the  trial,  he  Bhould  not  be  i)ermitted  to  repudiate  it  norm 
The  only  theory  upon  which  the  wife's  evidence  was  admissible  to 
show  a  rejection  of  the  mantel  tops  was  that  of  agen(*y  for  her 
ihusband.  If  she  were  not  his  agent,  her  testimony  would  have 
been  incompetent  in  reference  to  that  transaction.  IndependeDtiy, 
however,  of  the  position  taken  by  the  defendant,  in  this  respect, 
upon  the  trial,  tiie  conduct  ot  the  defendant  and  his  wife,  for 
which  he  should  be  held  responsible,  fixes  his  liability  for  t^ef^e 
mantel  tops  at  the  price  charged.  While  it  is  true  that  the  marital 
relation  eione  raises  no  presumption  of  authority  on  the  part  of 
the  wife,  yet  slight  evidence  of  actual  authority  in  domestic 
matters  is  enough.  The  fact  that  she  joined  her  husband  in  the 
selection  of  the  goods,  and  in  fact  was  the  only  person  in  a 
situation  to  receive  them  when  delivered,  and  that  they  were  foand 
by  him  to  have  been  put  up  in  shape  for  use,  and  thereafter  actually 
appropriated  by  him,  together  with  her  refusal,  on  two  occasions, 
to  allow  them  to  be  taken  away,  when  informed  that  her  husband 
liad  said  they  might  be,  and  the  failure  of  the  husband  to  take 
any  steps  towards  their  return  after  these  demiands  upon  his  wife, 
all  tend,  in  my  mind,  to  the  conclusion  that  the  defendant  de- 
liberately determined  to  keep  and  use  the  mantel  toxm  as  his  own, 
notwithstanding  their  variance  from  those  contracted  for.  The 
defendant  should  either  have  made  it  possible  for  Bensler  to  get 
the  mantel  tops, — at  any  rate,  on  his  second  demand,— or  be  held 
to  have  accepted,  and  compelled  to  x)ay  for,  them.  When  the  de- 
fendant left  his  house  in  charge  of  his  wife,  he  thereby  constituted 
her  his  agent  to  receive  the  mantel  tops;  and,  by  the  same  prin- 
ciple, she,  as  his  agent,  was  bound  to  deliver  them  up  on  demaoMl 
of  Hughson.  No  sufficient  reason  is  given  for  her  rrfusal  to  do 
that,  and  therefore  it  constituted  a  legal  acceptance  of  them  by 
the  defendant  While  the  amount  involved  in  this  litigation  is 
comparatively  small,  the  principle  to  be  vindicated,  as  I  look  at  the 
case,  lies  at  the  foundation  of  honesty  and  fair  dealing  among 
I  think  tiie  judgment  appealed  from  should  be  reversed. 
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(TOBjm,  512.) 
8PRAOTJB  ▼.  pOCHRAN. 

(Supreme  Ck^tirt,  General  Term.  Third  Department.    Jtdy  6,  1893.) 

J.  LiMiTATioif  OP  Actions— Reformation  of  Mortgage— Mutual  Mistake. 
Where,  by  mistake  of  a  scriveuer,  a  parcel  of  land  Is  omitted  from  a 
mortgage,  an  action  to  reform  is  not  governed  by  Code  CiTil  Proc.  S  382, 
mibd.  5,  providing  that  tin  action  to  reoover  a  Judgment,  other  than,  for  a 
sum  of  money,  on  the  ground  of  fraud,  may  be  brought  witMn  six  years 
after  discovering  the  fraud,  but  an  action  roust  be  brought  under  section 
388,  within  ten  years  from  the  delivery  of  the  mortgage. 

^  EqniTABLB  >Iortoaoe— What  Constitutes. 

Where  a  landowner  agrees  to  give  a  mortgage  upon  all  bis  land,  but, 
by  mistake  of  the  serivener,  a  parcel  is  omitted,  the  Agreement  will  not 
be  considered  an  OQUitable  mortage  on  all  the  land,  so  as  to  avoid  the 
necessity  of  a  reformation  of  the  mortgage  deed. 

Appeal  from  speciiQ  term,  BnlliTan  eounty. 

Action  by  Warner  £.  Spragne  against  William  B.  Cocbran  to 
rforeclose  a  mortgage.  After  the  eonuneneement  of  this  action 
an  application  was  made  by  defendant  to  bring  plaintiff  into  an 
action  brought  by  defendant  against  Antoinette  Appley  and  others, 
and  the  motion  was  granted.  The  ease  of  Oochran  ▼.  Appley  and 
others  was  tried  before  a  referee,  and  at  its  dose  this  case  waa, 
by  stipnlation,  submitted  to  the  same  referee  for  hearing  and 
determinatioii  on  the  eridence  already  taken  in  the  ease  of  C^hran 
V.  Appley  and  others.  A  motion  to  amend  the  complaint  in  this 
action  so  as  to  ask  for  a  reformation  of  the  mortgage  was  made 
at  the  close  of  the  trial  before  the  referee.  The  referee  did  not 
^ant  the  motion,  but  found  certain  facts  and  law,  and  plaintiff 
made  a  motion  to  amend  at  special  -term.  From  an  order  grant- 
ing the  motion  to  amend,  and  from  a  judgment  of  foreclosure,  de- 
fendant appeals.    Order  reversed,  and  jv^gment  modified. 

On  February  9,  1876,  defendant  gave  a  mortgage  which  was 
intended  to  coyer  all  the  land  owned  by  him,  but,  by  mistake  of  the 
45criyener,  one  lot  was  omitted.  An  action  to  foreclose  was  be- 
^un  September  15,  1887;  and  not  until  afterwards  was  the  omis- 
sion discovered,  when  an  application  was  made.  In  July,  1891,  to 
amend  the  complaint  so  as  to  ask  for  a  reformation  of  the  mort- 
gage. 

Argued  before  MATHAM,  P.  J.,  and  PUTNAM  and  HEBBICK, 
J3. 

George  H.  Carpenter,  for  appellant 
T.  F.  Bush,  for  respondent. 

FUT2CAM,  J.  The  only  matter  necessary  to  be  considered  by 
us  is  whether  plaintifTs  right  to  a  reformation  of  the  mortgage  in 
suit  was  barred  by  the  statute  of  limitations,  and,  if  so,  whether 
such  a  reformation  was  necessary  to  sustain  the  judgment  rendered. 
It  is  suggested  that  the  question  involved  has  not  been  passed  upon 
J>y  the  court  of  appeals.  But  there  are  several  weU-considered 
usages  in  this  court  holding  that  an  action  to  reform  a  deed  must  be 
brought  within  10  years,  and  we  deem  it  right  to  follow  those  de- 
v.24N.Y.s.no.5 — 24 
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cisions.  Hoyt  v.  Putnam,  39  Hun,  402;  Oakes  v.  Howell,  27  How. 
Vv.  145;  Cramer  v.  Benton,  4  I^ns.  294.  Burnett  v.  Wright,  (Sup.) 
17  N.  Y.  Supp.  309,  was  an  action  to  foreclose  and  reform  a  mort- 
gage drawn  on  one  of  the  usual  blanks,  the  scrivener  omitting 
to  insert  in  the  defeasance  clause  the  amount  of  the  mortgage 
debt.    It  read  thus:    *'This  grant  is  intended  as  security  for  the 

payment  of  ," — without  inserting  any  amount.    The  action 

was  brought  19  years  after  the  execution  of  the  instrument.  This 
court  held  that  it  was  a  case  where  it  was  necessary  to  reform 
the  mortgage,  and  that  the  action  for  the  reformation  must  be 
brought  within  10  years.  The  judgment  was  reversed  by  the 
court  of  appeals  (135  N.  Y.  543,  32  N.  E.  Bep.  253)  on  the  sole 
ground  that  no  reformation  was  required;  that  the  mortgage  had 
as  much  force  as  if  drawn  in  the  form  of  a  deed;  and  that  a  de- 
feasance need  not  ever  be  in  writing,  but  may  be  shown  by  parol. 
The  court  of  appeals  did  not  overrule  the  doctrine  declared  by 
the  general  term,  that  an  action  to  reform  a  deed  must  be  brought 
within  10  years,  but  apparently  acquiesced,  in  that  regard,  in  the 
decision  of  the  court  below.  Hence  the  case  cited  is  an  authority 
that  10  years'  limitation  applies  to  an  action  to  reform  a  mort- 
gage. I  am  unable  to  concur  in  the  view  stated  in  Syms  v.  Mayor, 
etc.,  50  K  Y.  Super.  Ct  289-294,  as  applicable  to  such  a  case 
as  this.  The  error  in  the  description  of  the  mortgage  in  suit  was 
caused  by  a  mutual  mistake,  as  found  by  the  referee.  There  was 
no  fraud,  actual  or  constructive.  Hence  the  provisions  of  sub- 
division 5,  §  382,  Code  Civil  Proc.,^  are  not  applicable.  The  cause 
of  action  accrued  on  the  delivery  of  the  mortgage,  over  10  years 
prior  to  the  conunencement  of  the  action.  It  is  a  case  where  the 
provision  of  section  388  ^  applies.  The  case  of  Welles  v.  Yates^ 
44  N.  Y.  525,  was  a  case  of  fraud,  and  hence  not  similar  to  the  one 
under  consideration.  We  therefore  conclude  that  the  right  to  re- 
form the  mortgage  was  barred  by  the  statute  of  limitations. 

But  the  learned  counsel  for  plaintiff  claims,  as  I  understand  his 
position,  that  the  agreement  of  defendant,  in  consideration  of  the 
|3,000  advanced  to  him,  to  execute  a  mortgage  upon  all  of  his  real 
estate,  was,  in  equity,  a  mortgage  thereon,  and  that  a  portion  of 
the  said  real  estate,  being  omitted  by  mistake,  and  not  included 
therein,  will  be  treated,  in  equity,  ais  being  embraced  therein,  and 
that  hence,  in  fact,  no  reformation  of  the  instrument  was  necessary; 
that,  there  being  a  valid  equitable  mortgage  upon  all  of  defendant's 
premises,  the  action  thereon  is  not  barred  while  the  bond  remains 
in  force.  This  position  is  a  novel  one,  and,  we  think,  cannot  be 
sustained.  The  parties  having  reduced  their  contract  to  writing, 
the  writing,  unless  reformed,  must  govern.    Doubtless,  if  the  ac- 

^CJode  Civil  Proc.  §  382,  subd.  5,  provides  tiiat  an  action  to  procure  a 
judgment,  other  than  for  a  sum  of  money,  on  the  ^n^ound  of  fraud,  may  be 
commenced  within  six  years  after  the  discovery  of  the  fraud. 

'Code  avll  Proc.  §  388,  provides:  "An  action,  the  limitation  of  which  Is 
not  speciaUy  prescribed  in  this  or  the  last  title,  must  be  commenced  within 
ten  years  after  the  cause  of  action  accmes." 
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Hon  had  been  commenced  in  time,  equity  could  have  reformed 
the  contract,  and  made  it  conform  to  the  real  agreement  of  the 
parties.  But,  the  right  to  reform  having  been  lost  by  the  lapse 
of  time,  the  written  contract  must  govern.  In  Burnett  v.  Wright, 
supra,  it  did  not,  apparently,  occur  to  the  members  of  the  court 
at  general  term,  or  in  the  court  of  ^appeals,  that  the  mortgage  in 
that  case  was  an  equitable  one,  and  was,  to  all  intents  and  pur- 
poses, a8  valid  as  though  the  agreement  of  the  parties  had  been 
wholly  embraced  therein.  Ilie  general  term,  in  effect,  held  a 
contrary  doctrine;  and  the  court  of  appeals  decided  that  it  was 
not  an  equitable,  but  a  legal,  mortgage.  In  that  caae,  had  the 
mortgage  only  covered  a  part  of  the  premises  agreed  to  be  covered, 
I  infer  from  the  opinion  that  the  court  of  appeals  would  have  held 
a  reformation  necessary.  Our  conclusion  is  that  the  ord^  allow- 
ing an  amendment  should  be  reversed,  and  the  motion  denied,  and 
the  judgment  should  be  modified  in  pursuance  of  this  memoran- 
dum, with  costs  to  the  appellant    All  concur. 


(70  Hun,  600;  mem.  report  without  opinion.) 
McCLELLAN  v.  ZWINGLI. 

(Supreme  Court,  Oeneml  Term,  Third  Department   July  8,  1893.) 

1.  Deed— Delivery— Presumptton. 

Delivery  of  a  deed  properly  acknowledged,  and  in  the  possession  of  one 
claiming  under  it,  will  be  presumed. 
8.  Ejectment— Title— Evidence. 

In  ejectment  the  mere  introduction  of  a  deed,  without  any  evidence  of 
title  or  possession  in  the  grantors,  is  not  sufficient  proof  of  title. 
&  8amb. 

.The  fact  that  the  deed  claimed  under  is  more  than  30  years  old  does  not 
remove  the  necesedty  of  proving  title  or  possession  of  the  grantors,  ee- 
pedallT  where  the  deed  is  not  shown  to  antedate  the  occupancy  of  defend- 
ant 

Appeal  from  judgment  on  report  of  referee. 

Ejectment  by  Betsey  E.  McClellan  against  Lucy  Jane  Zwingli. 
Judgment  for  defendant     Plaintiff  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,,  and  PUTNAM  and  HERRICK, 
JJ. 

S.  W.  Bussell,  for  appellant. 

Westfall  &  Oraham,  (D.  M.  Westfall,  of  counsel,)  for  respondent 

PER  CURIAM.  We  think  the  finding  of  the  referee,  that  the 
deed  under  which  plaintiff  claimed  title  was  not  shown  to  have 
been  delivered,  was  erroneous.  Being  properly  acknowledged,  and 
in  the  possession  of  the  plaintiff,  delivery  will  be  presume!  But 
the  error  of  the  referee  in  the  regard  above  mentioned  did  not 
injure  plaintiff,  for  the  reason  that  she  failed  to  show  any  title 
to  the  premises  in  suit.  The  deed  referred  to  was  received  in  evi- 
dence by  the  referee,  and,  after  plaintiff  had  introduced  the  same, 
she  rested,  without  any  evidence  showing  title  in  the  grantors 
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uamed  in  said  deed,  or  any  posaeBsion  in  said  grantors  of  that  por- 
tion of  the  pr^nises  occupied  by  the  defendant  In  Abbott's  Trial 
Evidence,  (page  705,)  the  proof  required  in  such  a  case  is  correctly 
stated,  viz.:  ^Tlaintiff,  relying  on  the  evidence  to  him  from  gran- 
tors other  than  the  state,  must  show  that  his  grantors  had  either 
title,  or  possession  claiming  title."  The  fact  that  the  deed  under 
which  plaintiff  claimed  was  more  than  30  years  old  does  not  change 
the  rule,  which  requires,  in  such  a  case,  proof  of  the  title  or  pos- 
session of  the  grantors.  This  is  especi^y  true  in  the  absence 
of  evidence  showing  that  the  deed  antedated  the  occupancy  of  the 
defendant  of  the  land  in  suit  In  this  case  there  was  no  evidence 
whatever  showing  the  title  of  plaintiff's  grantors  to  the  premises 
occupied  by  defendant,  or  that  said  grantors  had  ever  been  in 
possession  thereof.     The  judgment  should  be  affirmed,  with  costs. 


(70  Hun,  545.) 
DBYOB  V.  BWBN  et  al. 

(Supreme  Co\u-t,  General  Term,  Third  Dopartmont   July  8,  1893.) 

Sheriffs— Agreement  to  Divide  Fees— Deputy— Division  of  Fees— Pubuo 
Policy. 

An  a^n^eement  between  a  sheciff  f.nd  his  d^uty  to  divide  all  fees  earned 
by  t]ie  deputy,  in  so  for  €U9  it  relates  to  a  division  of  fees  that  may  be 
earned  by  any  peace  officer,  is  void,  as  against  public  policy. 

Appeal  from  circuit  court,  Saratoga  county. 

Action  by  Daniel  H.  Deyoe  against  William  Ewen  and  others. 
From  a  judgment  of  nonsuit,  plaintiff  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J^  and  PUTNAM  and  HEEBICK, 
JJ. 

Oayley,  Baucus  &  Fleming,  (Edgar  T.  Brackett,  of  counsel^)  for 
appellant 

T.  F.  Hamilton,  for  respondents. 

HERRIOK,  J.  The  plaintiff  in  this  action  is  the  sheriff  of  Sara- 
toga county;  the  defendant  Ewen  is  the  deputy  sheriff  appointed 
by  him;  and  the  other  defendants  are  sureties  upon  Bwen's  bond. 
The  bond  given  provides  for  a  division  of  the  fees  received  and 
earned  by  the  defendant  Ewen,  both  civil  and  criminal,  one-third 
to  the  plaintiff,  and  two-thirds  to  the  defendant  Ewen,  except  for 
per  diem  attendance  upon  court,  and  also  his  fee  for  summoning 
jurors,  all  of  which  is  to  be  received  by  the  plaintiff.  It  appears 
that  the  defendant  Ewen  earned  fees  in  criminal  cases,  aggregat- 
ing the  sum  of  $777.78,  which  sum  was  paid  to  him  before  the  com- 
mencement of  tills  action.  He  failed  to  pay  any  portion  of  it  to 
the  plaintiff,  who  thereupon  commenced  an  action  against  the  de- 
fendant upon  said  bond  for  one-third  of  the  fees  received  by  said 
Ewen.  Upon  the  trial  a  judgment  of  nonsuit  against  the  plain- 
tiff was  rendered,  from  which  judgment  an  appeal  was  taken  to 
this  court 

A  determination  of  whom  the  fees  belong  to,  in  the  first  in- 
stance, determines  the  validity  of  the  bond  upon  which  the  action 
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is  brought  Where  the  sheriff  is  entitled  to  fees  or  emoluments, 
an  agreement  for  a  divisioli  of  them  is  valid.  The  reason  why 
the  principal  may  take  a  stipdiation  for  a  part  of  his  fees  or  prof- 
its is  because  the  whole  belongs  to  him.  Mott  v.  Bobbins,  1  Hill, 
21 ;  Becker  v.  Ten  Eyck,  6  Paige,  68.  But,  where  the  fees  belong 
to  the  deputy,  a  division  of  them  with  his  principal  is  regarded 
as  a  purchase  of  the  office  or  appointment,  and  an  agreement  for 
such  division  is  therefore  invalid.  Tappan  v.  Brown,  9  Wend.  179; 
Becker  v.  Ten  Eyck,  6  Paige,  68-73.  The  only  finding  of  the  court 
of  fees  earned  and  received  by  the  defendant  Ewen,  but  undivided 
with  the  plaintiff,  is  of  fees  in  criminal  proceedings,  a  very  large 
proportion  of  which  appears  from  the  evidence  to  have  been  for 
the  arrest  of  i)ersons  charged  with  crime.  Such  services  are  not 
I)erformed  necessarily  by  the  sheriff  or  deputy  sheriff,  as  such. 
They  may  be  performed  by  any  peace  officer.  Section  154  of  the 
Code  of  Criminal  Procedure  defines  a  peace  officer  to  be  the  sher- 
iff, undersheriffy  or  deputy,  or  a  constable,  marshal,  police  con- 
stable, or  policeman  of  a  city,  town,  or  village.  While  it  is  true 
that  in  tMs  particular  case  Ewen  was  a  peace  officer,  because 
and  only  because  he  was  a  deputy  sheriff,  yet  the  fees  received  by 
Um  in  the  criminal  proceedings  were  received  by  him  in  payment 
of  duties  discharged  as  a  peace  officer.  They  were  not  sheriff's 
fees  as  such,  but  could  have  been  earned  by  a  marshal,  constable, 
or  a  policeman.  Therefore,  In  making  the  agreement  for  a  divi- 
sion of  them,  the  plaintiff  was  not  "only  reserving  a  part  of  his 
own,  and  giving  away  the  rest  to  another,"  but  was  taking  to  him- 
self what  in  the  first  instance  was  due  to  another.  The  bond  it- 
self recognizes  that  Ewen  might  perform  services  and  receive  fees 
that  could  be  performed  and  received  by  another  person  than  a 
sheriff  or  deputy  sheriff,  and  provides  that  anything  that  is  ^one 
by  Ewen  that  can  be  done  by  a  deputy  sheriff  sh5ll  be  done  by 
Um  in  that  capacity,  and  that  he  should  divide  the  fees  therefor. 
It  appears  to  me,  therefore,  that  this  agreement  provides  for  the 
division  of  fees  and  emoluments  not  due  or  belonging  to  the  sheriff 
as  such,  and  is  therefore  contrary  to  public  poUcy,  and  that  the 
bond  and  agreement  therefor  are  void. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 


(70  Hun,  599.) 
DEYOB  V.  WOODW^ORTIl  et  aL 

(Supreme  Court,  General  Term,  Third  Department    July  8,  1803.) 

Appeal  from  drcult  court,  Saratoga  county. 

Acfion  by  Dnnlel  H.  Deyoe  against  Herbert  J.  Woodworth  and  others. 
Krom  a  judgment  of  nonsuit,  plaintiff  appeals.    Affirmed. 
Anmed  before  -MAYHAM,  P.  J.,  and  PUTNAM  and  HERRIOK,  JJ. 

Gayley,  Baucns  &  Fleming,  (Edgar  T.  Brackett,  of  couns^,)  for  appellant 
T.  F.  Hamilton,  for  respondents. 

HERKICK,  J.  Tbfs  l8  a  companion  case  to  Deyoe  v.  Ewen,  24  N.  Y.  Supp. 
3^2^  (decided  at  this  term  of  the  court,)  and  the  questions  involved  are  tho 
same    The  judgment  appealed  from  is  affirmed,  with  costs.    All  concur. 
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(70  Hun,  509.) 
BULLA  RD  et  al.  y.  KEN  YON  et  aL 

(Supreme  Oourt,  General  Term,  Third  Department   July  S,  1893.) 

CHATTJEii  MoRTOAOBB— Record— Antecedent  Creditors. 

Laws  1833,  c.  279,  §  1,  which  provideB  that  a  mortage  of  chattels, 
not  accompanied  by  an  immediate  delivery  and  an  actual  and  continued 
change  of  possession,  shall  be  absolutely  void,  "as  against  creditors  of  the 
mortgagor,"  unless  filed  in  the  proper  ofUce,  applies  to  creditors  at  large 
who  become  such  after  the  execution  of  the  mortgage,  as  well  as  to  those 
whose  debts  existed  before  that  time.  21  N.  Y.  Supp.  32,  reversed.  Kant 
V.  Gane,  32  N.  B.  Rep.  1073,  136  N.  Y.  316,  followed. 

On  rehearing. 

For  former  report,  see  21  N.  Y.  Supp.  32. 

PER  CURIAM.  Heretofore  the  judgment  of  the  trial  court 
in  this  casewas  affirmed  by  this  court  upon  appeal.  Subsequently, 
at  the  February  terra,  1893,  of  this  court,  a  reargument  of  the  ap- 
peal was  ordered.  Upon  a  reconsideration  of  the  case,  we  are  sat- 
isfied that  it  comes  plainly  within  the  rules  laid  down  in  Karst  t. 
Gane,  136  N.  Y.  316,  32  N.  E.  Rep.  1073,  and  that,  following  that 
case,  the  judgment  herein  should  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  the  event 


(70  Hun,  599.) 
BULLARD  et  al  v.  HARRIS. 

(Supreme  Court,  General  Term,  Third  Department    July  8,  1893.) 

On  rehearing. 

For  former  report,  see  21  N.  Y.  Supp.  32. 

P£R  CURIAM.  This  is  the  same  case  as  that  of  Bullard  r.  Kenyon,  uM 
supra,  in  which  a  separate  Judgment  was  entered  in  favor  of  the  de- 
fendant  Harris  against  the  plaintiff  Bullard.  FoUowing  the  decision  in 
that  case  made  at  this  term  of  court.  Judgment  herein  should  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  evpnt 


(70  Hun.  598;  mom.  report  without  opinion.) 
BUCKI  V.  BUCKI. 

(Supreme  Court,  General  Term,  First  Department    June  30,  1893.) 

Divorce— Alimony. 

^Miere  the  aUegatlon  of  a  complaint  in  divorce,  if  proven,  will  entitle 
plnintiff  to  a  decree,  an  order  for  alimony  and  counsel  fees  is  proper. 

Appeal  from  special  term.  New  York  county. 

Proceedings  for  divorce  by  Hattie  E.  Bucki  against  Charles  E. 
Bucki,  for  cruelty  and  abandonment.  From  an  order  granting 
alimony  and  counsel  fees,  defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ, 
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Vanderpoel,  Cnming  &  Goodwin,  (Delos  McOardy,  of  counsel;) 
for  appellant. 
Howe  &  Hummel,  (Austin  O.  Fox,  of  counsel,)  for  respondent 

PER  CURIAM.  The  allegations  in  the  complaint,  if  supported 
by  evidence  on  the  trial,  will  entitle  plaintiff  to  the  judgment 
prayed  for.  A  situation,  therefore,  was  presented  on  the  motion 
which  authorized  the  court,  in  the  exercise  of  a  proper  judicial  dis- 
cretion, to  make  an  allowance  for  costs  and  alimony  pending  the 
action.  The  amount  awarded  was  justified,  we  think,  by  the  affi- 
davits before  the  court.  The  order  appealed  from  diould  be  af- 
firmed, with  (10  costs  and  disbursements. 


(70  Hun,  382.) 
OARD  V.  MEINOKE  et  aL 

(Supreme  Court,  General  Term,  First  Department    June  80,  1893.) 

JUDOUBNT— EnTBT  BT  ClKBK. 

In  on  action  tried  by  tlie  court,  where  the  latter  in  his  decision  filed 
directs  judgment  to  be  entered  In  favor  of  defendants  and  against  plaintiff 
for  costs,  the  clerk  has  no  power  to  insert  in  the  judgment  that  the  case 
should  be  dismissed  "on  the  merits." 

Appeal  from  special  term,  New  York  county. 

Action  by  Frederick  A,  Card  against  Mary  M.  Meincke  and  anoth- 
er. Motion  by  defendants  to  dismiss  after  plaintiff  rested,  which 
was  granted,  and  judgment  ordered  to  be  entered  in  favor  of  de- 
fendants and  against  plaintiff,  with  costs.  The  clerk  entered 
judgment  dismissing  plaintiff's  complaint  ''on  the  merits."  Motion 
by  plaintiff  to  correct  the*  judgment  denied,  and  plaintiff  appeals. 
FCeversed 

Argued  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  PAE- 
KEB,  JJ. 

'  L.  Karge,  for  appellant 
Hinrichs  &  Rudolph,  for  respondents. 

PER  CURIAM.  In  an  action  tried  before  the  court  without 
a  jury  the  clerk  can  only  enter  a  judgment  as  dii'ected  by  the  court 
in  the  decision  filed,  or  upon  a  subsequent  approval  by  the  judge 
who  tried  the  cause  of  the  particular  judgment  that  is  proposed 
to  be  entered.  In  the  case  at  bar  the  decision  filed  contained  no 
such  explicit  directions,  and  certainly  did  not  state  that  any  judg* 
laent  should  be  entered  dismissing  the  complaint  in  this  action 
on  the  merits,  whatever  might  have  been  the  intention  of  the  learned 
judge  who  tried  the  cause.  We  think,  therefore,  that  the  motion 
sbLOuld  have  been  granted,  striking  out  from  the  judgment  the  words, 
"upon  the  merits.''  The  order  appealed  from  should  b%  reversed, 
and  the  motion  granted,  with  flO  costs  of  appeal  and  disburse- 
ments, and  flO  costs  of  motion  and  disbursements. 
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i70  Hun,  430.) 
PEOPLE  V.  GRAND  LODGE  OP  EMPIRE  ORDER  OF  MUTUAIi  AID 

OF  JiTATB  OF  NBM'  YOSLK. 
(Supreme  Court,  General  Term,  l^rd  Dex^artment    July  8»  1883.) 

IHdO&ANCB  CJOMTANIKS— Dl8aOLVT10N->lNTSniVS17TtOR. 

In  an  action  by  the  people  to  dissolve  an  insolTent  insorance  company ^ 
where  there  is  a  judj?ment  provldlnj;  for  closing?  up  its  affairs  through  a  re- 
ceiver and  the  court,  and  appointing  a  referee  to  take  proof  of  dain» 
against  ttue  compiiny,  it  Is  intproper  to  allow  an  intervention  by  b^ic- 
fieiarles  undca*  a  certllicnte  of  insiuanee  claiming  a  certain  fond  in.  the 
hands  of  the  receiveir  collected  on  the  death  of  assured,  and  to  appoint 
another  referee  to  take  proof  of  sttch  claim. 

Appeal  from  special  term,  Clinton  county. 

Action  by  the  attorney  general  in  the  name  of  the  people  of  the 
state  of  New  York  to  dissolve  the  Grand  Lodge  of  the  Empire 
Order  of  Mutaal  Aid  ti  the  Btate  of  New  York.  From  an  order 
permitting  Oeorge  H.  Nickelson,  Lucy  M.  Nickelson,  Cora  E.  Moses, 
and  Bertha  Baade,  to  intervene,  and  appointing  a  referee  to  take 
proof  of  their  claim,  the  attorney  general  appeal&    Beveraed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBICE^ 
JJ. 

Simon  W.  Bosendale,  Atty.  Gen^  for  th«  People. 
Chas.  W.  Mead,  for  receiver,  George  W.  Maxon. 
Kellas  &  Munsill,  i^fobn  P.  Kellas,  of  counsel,)  for  respandent^ 
George  H.  and  Lucy  M.  Nickelson  and  Oora  E.  Moses. 
George  8.  Bixby,  fbr  Bertha  Baade. 

MAYHAM;  P.  J.  The  defendant  was  incorporated  under  chap- 
ter 189,  LawH  1879,  with  power  to  make  insurance,  and  also  to 
institute  subordinate  lodges,  subject  to  its  direction  and  super- 
vision. In  September,  1886,  Charles  S.  Nickelson  became  a  mem- 
ber of  the  respondent  corporation,  and  received  its  certificate, 
which  provided  that  in  the  event  of  his  death  the  sum  of  f2,000, 
provided  in  section  25  of  the  by-laws  of  the  defendant,  diould  be 
paid,  |1,000  of  which,  by  the  terms  of  the  certifteate  er  pc^cy, 
was  made  payable  to  his  wife,  Mary  A.  Nickelson,  two-thirds  of 
the  residue  to  his  daughter,  Lmsy  M.,  and  one-third  of  such  residue 
to  his  son,  George  H.  Nickelson.  The  assured  survived  his  wife^ 
and  on  the  18th  of  Jannai%  1892,  died,  leaving  him  surviving 
George  H.  Nickelson,  Lucy  M.  Nickelson,  and  Cora  E,  Moses,  hi» 
heirs  and  next  of  kin,  who  duly  notified  the  grand  lodge  of  the 
death  of  the  assured,  and  filed  with  the  grand  secretaiy,  at  the 
proper  office,  proof  of  such  death;  and  thereafter  the  grand  lodge 
assessed  the  members  of  the  order  in  accordance  with  the  by-laws, 
upon  the  death  of  Charles  T.  Nickelson  and  that  of  J<^n  F.  Baade, 
a  full-rate  member  of  the  order,  who  had  died  previous  to  such 
assessment,*  and  on  that  assessment  there  was  paid  to  the  tem- 
porary receiver  of  the  defendant  the  sum  of  |4,870.14,  such  re- 
ceiver having  been  appointed  on  the  application  of  the  defendant 
in  proceedings  instituted  by  it  for  a  voluntary  dissolution  of  the 
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corporation,  after  making  such  asaesament  pursuant  to  a  resolu- 
tion  of  ita  officers,  on  whose  application  a  referee  was  appointed 
by  the  special  term  of  this  court,  before  whom  it  was  ordered  that 
cause  should  be  shownj  if  any  ezistedi  why  the  d^endant  should 
not  be  dissolved  After  the  appointment  of  such  temporary  re- 
ceiver and  the  receipt  by  him  of  such  money  on  thia  assessment, 
an  order  of  the  court  was  granted  allowing  an  action  to  be  com- 
menced against  the  receiver  upon  the  claim  of  the  heirs  and  next 
of  kin  of  Charles  T.  J^ickelson,  deceased,  for  the  amount  of  the 
pohcy  issued  to  him,  and  an  action  was  accordingly  commenced 
against  the  defendant  and  such  receiver  about  the  13th  of  October, 
1892,  in  which  the  defendant  appeared  and  obtained  an  extension  of 
the  time  to  answer,  but  did  not  serve  an  answer.  On  the  1st  day 
'  of  November,  1892,  an  action  was  commenced  in  the  name  of  the 
people  by  the  attorney  general  on  the  complaint  of  the  superinten- 
dent of  the  insurance  department,  and  his  repcurt  to  the  attorney 
general  thai  the  liabilities  of  the  defendant  were  $92^00,  whUe 
its  assets  amounted  to  only  about  $15,000,  as  appears  by  the  veri- 
fied con^lalnt  of  the  attorney  general  in  this  action.  The  de- 
fendant appeared  by  an  attorney,  but  failed  to  answer,  and  on 
the  26th  of  November,  1892,  application  was  made  for  judgment 
at  the  special  term,  and  judgment  was,  on  the  29th  of  November, 
1892,  entered  in  Saratoga  county,  dissolving  such  coa>pora±ian,  and 
2|ppointing  a  receiver  of  the  property  of  the  d^endant  After  the 
entry  of  judgment  the  petitioners  on  tills  motion  served  a  notice 
of  motion  for  the  10th  of  January  for  an  order  that  they  be  re- 
lieved from  all  restraint  imposed  by  this  judgment,  and  that  they 
be  entitled  to  take  proceedings  to  enforce  payment  to  them  of 
the  sum  mentioned  in  the  certificate  issued  by  the  defendant  to 
George  H.  Nickelson,  deceased,  and  that  the  receiver  be  directed 
to  pay  the  same  to  them,  or  that  they  be  permitted  to  intervene. 
This  motion  was  granted,  and  the  people,  by  the  attorney  general, 
appealed. 

It  wiU  be  seen  from  an  examination  of  above  facts  and  other 
facts  in  the  case  that  this  corporation  at  the  time  of  the  commence- 
ment and  prosecution  of  this  action  by  the  attorney  general  was  an 
insolvent  ccrporation,  with  liabilities  far  in  excess  of  its  assets,  a 
fact  conceded  by  the  trustees  and  managers  of  the  corporation, 
by  the  attempted  voluntary  dissolution,  and  that  the  action,  prose- 
cuted by  the  attorney  general  was  but  the  usual  and  legal  method 
of  dissolving  an  insolvent  corporation,  and  thus  accomplishing  the 
result  sought  in  vain  to  be  accomplished  by  the  respondents.  In 
that  action,  through  the  receiver,  all  the  assets  of  the  corpora- 
tion can  be  marshaled,  and  aU  valid  claims  against  the  fund 
ascertained  and  determined  by  and  before  the  referee  who  was 
appointed  to  take  proof  of  claims  against  such  corporation.  If, 
therefore,  the  heirs  of  Charles  H.  Nickelson,  who  are  petitioners 
to  intervene  In  this  action,  were  creditors  of  the  corporation,  their 
rights  would  be  fully  protected  in  this  action,  as  they,  with  all 
other  creditors,  would  be  represented  by  the  receiver,  whose  duty, 
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under  the  direction  of  the  coart,  it  would  be  to  apply  the  assets  of 
the  corporation  to  the  payment  of  its  debts.  But  it  is  insisted  by 
the  petitioners  that  this  fund  in  the  hands  of  the  receiver  is  in  the 
nature  of  a  special  deposit  or  trust  fund,  and  to  the  extent  of  $2,000 
belongs  to  them;  and  to  protect  their  interest  in  it,  and  secure  its 
payment  to  them,  it  is  necessary  that  they  intervene  in  and  become 
parties  to  this  action.  The  judgment  in  this  action  was  entered 
on  the  26th  day  of  November,  1892,  and  by  its  terms  seems  to  have 
provided  for  the  closing  up  of  the  affairs  of  this  corporation 
through  the  agency  of  the  receiver  with  the  aid  of  the  court  The 
order  from  which  this  appeal  was  taken  was  entered  on  the  10th 
day  of  January,  1893,  and,  if  carried  into  effect,  would  necessarily 
greatly  hinder,  the  expeditious  and  economical  winding  up  of  the 
affairs  of  the  cori)oration.  While  it  is  true  that  the  court  has  the 
power,  in  the  exercise  of  a  sound  discretion,  to  allow  a  party  to  in- 
tervene, the  rule  seems  well  settled  that  in  the  exercise  of  that 
discretion  a  clear  and  sufficient  reason  should  api)ear  before  such 
intervention  should  be  permitted,  and  the  exercise  of  that  discretion 
has  frequently  been  reviewed  on  appeal  In  People  v.  Globe  Mutual 
Ins.  Co.,  27  Hun,  530,  the  order  of  the  special  term  allowing  two 
claimants  of  funds  in  the  hands  of  the  receiver  to  intervene  was 
reversed  by  general  term  of  this  department,  and  Learned,  J.,  in  de- 
livering the  opinion  of  the  court,  said: 

*'It  ia  not  necessary  thait  these  parties  should  Intervene  in  order  to  cetablteli 
their  claim  against  the  assets  in  the  hands  of  the  receiver.  To  secure  such 
assets,  and  to  protect  and  apply  the  sajne  to  their  legitimate  use,  is  the 
«ltity  of  the  attorney  general  and  the  receiver.  Since  the  case  of  Attorney 
General  v.  North  American  Life  Ins.  Co.,  77  N.  Y.  297,  the  desire  to  inter- 
vene for  all  causes  and  for  no  cause  has  become  common,  and  the  discretion 
of  the  court  has  been  exercised  in  favor  of  &uch  applications  to  the  great 
lirojudice  of  the  due  and  proper  administration  of  ttie  law.  Each  intervener 
has  a  right  to  appeal,  and  tliereby  may  greatly  delay  the  proceedings.''' 

In  view  of  that  fact,  we  think  the  danger  of  adsolution  of  the 
fund,  against  which  the  learned  judge  at  special  term  i)erhaps  justly 
objects,  would  be  greatly  aggravated,  rather  than  mitigated.  In 
the  case  of  Attorney  General  v.  Continental  Life  Ins.  Co.,  90  N.  Y. 
45,  policy  holders  were  allowed  to  intervene,  and  upon  an  applica- 
tion for  allowance  to  attorneys,  which  came  before  the  court  of 
appeals.  Finch,  J.,  said: 

**These  were  busy  themselves,  and  kept  the  court  busy,  their  positions 
('hanging  during  the  exigencies  of  the  struggle,  sometimes  fighting  each  other, 
now  assailing  the  receiver,  and  tlien  defending  him,  until  tihe  controversy 
beta  mo  greatly  involved,  and  the  fund  seriously  imperiled  by  the  alleg^^d 
effort  to  defend  and  increase  it." 

It  can  hardly  be  maintained  that  intervention  in  this  case  was 
necessary  or  proper  to  guard  the  fund  against  the  exaction  of  the 
attorney  general's  office  in  costs,  esj>ecially  as  that  officer  is  required 
by  law  to  report  to  the  comptroller  and  legislature  all  costs  ad- 
judged to  the  people  and  costs  recovered  by  the  attorney  general, 
and  the  maimer  in  which  he  has  expended  or  applied  the  same. 
Chapter  643,  Laws  1873;  section  53,  c.  683,  Laws  1892;  and,  also, 
section  56  of  the  same  act.     Nor  do  we  think  intervention  necessary 
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on  the  part  of  the  petitioners  to  guard  their  interest  against  any 
act  of  the  receiver.  He  is  an  officer  of  the  court,  and  acts  under  its 
direction,  and  is  answerable  to  its  summary  action  to  pi^vent  any 
abuse  or  i)erver8ion  of  his  power  or  authority. 

As  has  been*  seen,  an  order  was  made  in  this  action  appointing 
a  referee  before  whom  claims  against  this  corporation  can  be 
proTed,  and  it  also  appears  from  the  case  that  another  referee  was 
appointed  on  this  motion  to  take  proof  of  the  claim  of  the  petition- 
ers to  the  fund  in  the  hands  of  the  receiver.  We  see  no  necessity 
for  this  while  the  reference  and  the  judgment  to  take  proof  of 
claims  stands.  All  the  facts  which  could  be  proved  before  the 
referee  appointed  by  this  order  can  be  proved  before  the  referee 
appointed  under  the  judgment,  and,  while  we  believe  that  either  of 
the  gentlemen  appointed  as  referee  to  take  proof  of  claims  is 
worthy  of  the  finest  confidence,  we  can  see  no  good  reason  for 
suspending  the  former  by  the  appointment  of  the  latter;  nor  do  we 
see  any  necessity  for  two  referees  for  the  performance  of  substan- 
tially the  same  duty.  On  the  whole,  we  think  the  order  appealed 
from  should  be  reversed. 

Order  reversed,  with  flO  costs  and  printing  disbursements.  All 
c'oncur. 


(70  Hun,  462.) 
SNBLL  et  al.  v.  ROGERS  et  aL 

(Supreme  Court,  Goieral  Term,  Third  Department    July  8,  1893.) 

Statute  of  Kbautm— ORionjAi/  XJkdbrtaking. 

Where  one  working  by  the  day  for  a  subcontractor  continues  the  work 
on  the  aj^eement  of  the  contractor  to  pay  him,  this  is  an  original  under- 
taking on  a  sufficient  consideration,  which  need  not  be  in  writing. 

Appeal  from  judgment  on  report  of  referee. 

Action' by  John  A.  Snell,  Alanson  Snell,  and  Lewis  D.  Snell,  part- 
ners under  the  firm  name  and  style  of  John  A.  Snell  &  Sons,  against 
James  Rogers,  E.  F.  Fauquier,  and  George  A.  Taylor,  partners 
under  the  firm  name  and  style  of  Rogers,  Fauquier  &  Taylor.  Judg- 
ment for  plaintiffs.     Defendants  appeal.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Kellas  &  Munsill,  (John  P.  Kellas,  of  counsel,)  for  appellants. 
Badger  &  Ide,  (John  P.  Badger,  of  counsel,)  for  respondents. 

MAYHAM,  P.  J.  The  complaint  in  this  action  alleges  that 
the  defendants  are  indebted  in  the  sum  therein  specified,  for 
work,  labor,  and  service  done  and  performed  by  plaintiffs,  their 
agent,  servant,  and  teams,  for  the  defendants,  and  at  their  request. 
The  answer  is  a  denial  of  the  principal  allegation  in  the  complaint; 
an  allegation  that  the  work  was  performed  for  a  person  other  than 
the  defendants,  and  that  any  alleged  agreemait  by  the  defendants 
to  pay  plaintiffs  for  the  same  was  a  parol  collateral  promise  to 
answer  for  the  debt  of  another,  and  void  by  the  statutes  of  fraud. 


Digitized  by 


Google 


380  NEW  YORK  SUPPLBMBNTy  VOl.  24.  [Sop.  Ct^ 

Tk«  case  shows  that  the  defendants,  as  partner,  were  contractors- 
for  the  builduig  of  that  portion  of  the  St.  Lawrence  &  Adirondack 
Bailroad  as  lies  between  the  village  of  Malone  and  the  northerly 
line  of  Franklin  county.  That,  as  such  contractors,  they  entered 
into  a  contract  with  one  Martin  T.  Lally  to  perform  the  work  re- 
quired by  their  contract  on  a  portion  of  the  line  of  such  railroad. 
That  contract  was  in  writing,  spepifying  the  duties  and  obligations- 
of  the  respective  parties.  The  plaintiff,  with  his  hands  and  teams, 
worked  for  Lally,  for  some  time,  by  the  day,  on  this  contract,  and 
about  the  26th  of  August,  1891,  contracted  with  Lally,  through  one 
Livingston,  his  agent,  who  was  empowered  by  Lally  to  make  such 
contract,  for  grading  and  excavating  at  a  place  known  as  ^'Coony 
Creek,"  at  an  agreed  price  per  cubic  yard,  wjkth  an  understanding 
that  the  agreement  was  to  be  reduced  to  writing*  and  presented 
lor  execution  at  a  designated  day  in  the  future,  and  in  the  mean 
time  plaintiff,  with  his  l^ds  and  teams,  were  to,  and  did,  eonmience 
excavating  and  grading  at  that  point  A  contract  was  afterwards 
prepared  and  presented  for  signature,  but  was  not  executed,  for 
the  reason  assigned  by  the  plaintiff,  ^at  it  was  not  in  accordance 
with  the  parol  understanding  between  Lally,  through  his  agent, 
and  the  plaintiff.  Livingston,  the  agent  of  LaUy,  swears  that 
plaintiff's  son  said,  when  Sie  contract  was  presented,  that  he  would 
continue  the  work  by  the  day  until  the  contract  was  i)erfected 
and  signed,  and  the  referee  fbods  that  Livingston  assented  to  that 
proposition.  That  contract  was  not  signed  by  the  parties,  but  the 
plaintiff  went  on  and  completed  the  work  in  the  Coony  creek  cut 
and  fill.  While  the  plaintiff  was  at  work  in  that  cut,  a  conversa- 
tion occurred  between  the  plaintiff  and  the  defendant  Fauquier 
at  which,  as  the  plaintiff  testifies,  the  defendant  Fauquier  told 
plaintiff  to  go  on  and  complete  this  work,  and  they  (the  defendants) 
would  pay  them  for  their  labor.  This  Fauquier  denies,  but  the 
referee  finds  that  there  was  such  an  agreement  Whetlier  there 
was  or  was  not  such  an  agreement  is  purely  a  question  of  fact, 
and  while  it  is  possible  that  this  court,  from  the  printed  record, 
might  have  reached  a  different  conclusion  if  it  were  an  original 
question,  we  do  not  feel  authorized  on  this  appeal  to  revise  the 
flBdingfli  of  fact  of  the  referee,  as  there  is  sufficient  evidence  to 
sustain  this  finding,  especially  as  the  referee  enjoyed  the  advantage 
of  seeing  the  witnesses  and  hearing  their  evidence  as  given  upon 
the  witness  stand,  an  advantage  which  the  appellate  court  does 
not  possess^  and  one  which  is  always  important  in  determining 
disputed  questions  of  fact 

Assuming,  therefore,  as  we  must,  that  the  defendants  made  this 
agreement,  and  that  the  work  performed  by  the  plaintiff  after  it 
was  made  was  done  under  it,  and  in  reliance  upon  the  defendants' 
promise  to  pay  for  it,  the  contention  of  the  defendants  that  it  was 
a  parol  collateral  agreement  by  the  defendants  to  pay  the  debt  of 
Lolly  cannot  be  sustained;  but  it  became  an  original  undertaking 
by  the  defendants  to  pay  the  plaintiff  for  the  work  thereafter 
performed,  and  is  not  therefore  within  the  statute  of  frauds,  espe- 
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(dally  as  the  contract  between  Lally  and  the  plaintifl  was  never 
signed  or  executed,  and  the  referee  finds,  upon  sufficient  eyidenoe, 
that,  until  the  contract  was  signed,  the  plaintiff's  work  was  by  the 
day;  and,  as  the  work  to  be  performed  was  for  the  benefit  of  the 
defendants  on  their  job,  the  agreement  to  pay  for  it  by  the  defend- 
ants was  supported  by  a  sufficient  consideration.  Bayles  v.  Wal- 
lace, (Sup.)  10  X  Y.  Supp.  191;  Gallagher  v.  Nichols,  60  N.  Y.  446; 
Quintard  v.  De  Wolf,  34  Barb.  97. 

But  it  is  insisted  that  the  contract  to  cut  and  fill  at  Coony  creek 
by  the  yard  was  a  binding  agreement  between  Lally  and  the  plain- 
tiff, and  that  the  alleged  change  to  a  contract  by  the  day  with 
Livingston  was  unauthorized,  and  therefore  inoperative  to  bind  the 
defendants.  But  the  plaintiff,  at  the  time  of  the  alleged  agreement 
with  Farquher,  was  at  work  on  this  job  by  the  day^  as  the  written 
•contract  had  not  been  signed;  and  if,  as  we  have  seen,  that  was 
a  valid  agreement,  we  do  not  see  how  the  question  of  Livingstones 
authority  can  affect  the  question  of  the  d^endants'  liability  to  paj 
for  the  work  done  under  it 

We  have  examined  the  objections  and  exceptions  taken  by  the 
-appellants  to  the  receipt  and  rejection  of  evidence,  and  find  no  error 
affecting  the  result  in  this  case;  and,  as  the  questions  upon  which 
the  case  turns  are  largely  questions  of  fact,  and  the  flndii^s  and 
conclusions  are  supported  by  the  evidence,  the  ludgment  muflt  on 
this  appeal  be  upheld 

Jud^ent  affirmed,  with  costs.     All  concur. 


(70  Hun,  495.) 
•COTTUELL,  Supervisor,  v.  MARSHALL.  INFIRMARY  IN  THB  OITT  OT 

TROY. 

(Supvraie  Oourt,  Geueral  Term,  Third  Bepartment    Julj  8,  liBOS.) 

1.  Negliobnce— C0N8TBUCT10H  OF  Dam— Question  for  Jxtby. 

In  an  action  for  damages  caused  by  a  dam  washlqg  awaj,  where  it 
appeared  that  there  was  no  waste  weir  to  the  dam,  or  flagging  over  the 
dirt  filling  between  the  walls  of  the  dam,  and  an  expert  testified  that  it 
was  not  saf^  to  bufld  a  dam  without  a  waste  weir,  and  a  witness  called 
by  defendant  testified  that  he  would  not  build  such  a  dam  without  a  waerfee 
weir,  the  question  of  defendant's  negligence  in  the  construction  of  the 
dam  was  properly  submitted  to  the  jury. 

t.  Same— Instbitctions. 

The  court  properly  charged  that  the  dam  should  have  been  constructed 
so.  as  to  resist  such  extraordinary  floods  as  might  have  been  reasonabty 
expected  to  occur  occasionally,  but  tliat  defendant  was  not  liable  for  a 
phenomenal  flood,  that  no  one  c^d  expect 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  George  N.  Cottrell,  as  supervisor  of  the  town  of  Po»- 
tenkiU,  against  the  Marshall  Infirmary  in  the  City  of  Troy,  for  dam- 
nges  caused  by  defendant's  dam  washing  away.  From  a  judgment 
for  plaintiff  for  ^1,949.55  damages  and  costs,  entered  on  a  verdict 
of  a  jurjv  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant Appeals.     Affimmed. 
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Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Robertson  &  Batchelder,  (Matthew  Hale,  of  counsel,)  for  appellant 
Moses  Warren,  (Charles  E.  Patterson,  of  connsel,)  for  respondent. 

PUTNAM,  J.  The  position  of  the  learned  counsd  for  defend- 
ant, that  negligence  must  be  shown  in  order  to  make  the  defendant 
as  owner  of  the  dam,  liable,  is  undoubtedly  correct.  Losee  v.  Bu- 
chanan, 51  N.  Y.  487,  and  cases  cited.  But  we  think  there  was 
testimony  in  the  case  which  rendered  the  submission  of  the  ques- 
tion of  defendant's  negligence  to  the  jury  proper.  There  was  no 
waste  weir  to  the  dam,  or  flagging  over  tiie  dirt  filing  between 
its  walls..  The  exi)ert  witness.  Rickets,  testified:  '^t  is  not  the 
proper  and  safe  construction  of  a  dam  to  build  it  without  a  waste 
weir."  Also:  "I  do  not  think  you  could  speak  with  'safety*  in 
connection  with  such  a  dam.  I  do  not  think  there  is  any  such 
term  to  be  used."  The  witness  Baerman,  called  by  defendant,  tes- 
tified as  to  the  dam:  ''It  was  a  good  construction  of  the  kind. 
Question.  Do  you  consider  that  it  was  safe  to  build  such  a  dam 
without  building  a  waste  weir?  Answer.  I  would  not  build 
one,  but  there  are  other  circumstances  which  might  modify  some- 
body else's  opinion."  There  was  other  evidence  in  the  case  in- 
dicating an  improper  construction  of  the  dam,  and  hence  negli- 
gence on  the  part  of  the  defendant,  which  it  is  unnecessary  to  re- 
capitulate. On  the  part  of  defendant,  much  testimony  was  pro- 
duced, tending  to  show  proper  construction  of  the  dam.  We  do 
not  think,  however,  that  such  testimony  was  so  overwhelming  as 
to  compel  the  trial  judge  to  withdraw  from  the  jury  the  question 
as  to  the  construction  of  the  dam. 

The  trial  judge,  in  his  charge,  in  stating  the  degree  of  care  a 
party  should  use  in  constructing  such  a  dam,  quoted  from  Angell 
on  Water  Courses  as  follows:  * 

"It  must  be  in  proportion  to  the  extent  of  the  injury  which  wlU  be  Ukely 
to  result  to  third  persons,  providing  it  should  prove  insufficient  And  it  ii$> 
not  enougii  that  the  dam  is  sufficient  to  resist  ordinary  floods,  for,  if  the 
stream  is  occasionally  subject  to  great  i  freshets,  those  must  likewise  be 
guarded  against;  and  the  measure  of  care  required,  in  such  cases,  must  be  that 
which  a  discreet  person  would  use  if  ^e  wjtiole  risk  were  his  own.*' 

He  also  charged  as  follows: 

"The  duty  of  the  defendant  was-  to  so  build  it  In  the  first  instance  that  it 
would  resist  all  the  water  that  it  was  constructed  to  store  in  the  first  place. 
It  must  resist  the  pressure  of  all  the  water  that  could  be  got  in  It,  relieved,, 
as  it  was,  or  was  Intended  to  be,  by  this  bulkhead  and  this  flume.  If  it  failed 
to  do  that,  it  was  improperly  const ructed?  in  law.  It  must  resist  aU  the  storms^ 
and  all  the  water  that  would  flow  into  it  by  the  storms  conmion  In  the  locality, 
and,  not  only  that,  but  aU  the  water  that  would  flow  into  It  by  extraordinaiT 
storms,  such  as  do  sometimes  occur,  and  are  likely  to  occur,  although  at  ir- 
regular intervals,  in  this  vicinity.  Was  it  so  constructed?  That  question  i& 
for  you.  *  *  *  It  does  not  follow  that  the  defendant  was  bound  to  guard 
against  a  very  imusual  storm,  that  had  never  occurred  but  once  before  in  the 
histoiy  of  this  vicinity,  and  that  long  years  ago.  The  law  does  not  exact 
any  sudi  thing  as  that  of  a  party.  Although  a  thing  extraordinary  in  char- 
acter^-of  a  phenomenal  type— has  once  occurred,  it  does  not  foUow  that  It  i» 


Digitized  by 


Google 


hup.  Ct.]  COTTRKLL  V,  MARSHALL    INFIRMARY.  388 

to  be  anticipated  that  it  will  occur  again,  and  the  law  does  not  require  any- 
body to  £:uard  against  anytliing  that  is  so  phenomenal  that  it  has  only  oc- 
curred once  in  the  history  of  mankind.  It  is  only  such  things  as  experience 
teaches  are  likely  to  occur  that  men  must  foresee  and  guard  against  I  must 
submit  to  you,  and  I  do  submit  to  you,  the  question  whether  tibia  was  not  an 
extraordinary,—^  very  extraordinary  storm,— one  that  had  neyer  occurred 
before  in  this  yicinity." 

We  are  unable  to  discover  any  error  in  the  charge  of  the  learned 
trial  judge.  Ang.  Water  Courses,  §  336;  Mayor,  etc.,  v,  Bailey,  2 
Denio,  433-440,  441;  Gray  v.  Harris,  107  Mass.  492. 

In  Mayor,  etc.,  v.  Bailey,  supra,  it  is  held  that: 

*'The  dam  should,  therefore,  have  been  constructed  in  such  a  manner  as  \o 
resist  such  extraordinary  floods  as  might  hare  l)een  reasonably  expected  to 
occasionally  occur." 

The  trial  judge,  in  this  case,  so  charged,  at  the  same  time  in- 
structing the  jury  that  if  damage  was  caused  by  a  phenomenal 
flood,  that  no  one  could  expect,  defendant  was  not  liable. 

We  think  there  was  evidence  justifying  the  submission  of  the 
case  to  the  jury,  indicating  that  tie  freshet  which  caused  the  dam 
to  give  way  was  one  of  the  extraordinary  floods  which  might  be 
occasionally  expected  to  occur,  and  not  a  phenomenal  one,  which 
no  one  could  could  expect  ever  to  occur.  The  witnesses  Hull,  Dus- 
tin,  and  Coyer,  testified  to  other  occasions  when  water  was  as 
high  as  when  the  dam  gave  way.  It  also  appears  that  in  1869 
there  was  a  larger  rainfall  than  that  which  occurred  at  the  time 
in  question.  This  testimony  justified  the  submission  of  the  ques- 
tion to  the  jury  whether  the  flood  which  caused  the  dam  to  give 
vi'ay  was  a  phenomenal  one,  such  as  defendant  was  not  compelled 
to  guard  against,  or  one  of  the  extraordinary  rainfalls  occasion- 
ally occurring,  and  which,  as  stated  in  Mayor,  etc.,  v.  Bailey,  supra, 
defendant  should  have  anticipated. 

We  think  that  the  evidence  in  the  case  rendered  the  submission 
of  the  question  as  to  the  proper  construction  of  the  dam  to  the 
jury  necessary,  and  that  the  verdict,  on  such  evidence,  cannot  be 
disturbed. 

We  do  not  discover  any  error  in  the  charge  of  the  judge  as  to 
the  liability  of  the  defendant  in  the  construction  of  the  dam,  as- 
Burning  that  the  exception  taken  by  defendant  on  the  trial  is  sufii- 
eient  to  raise  this  question.  The  passage  in  the  charge  criti- 
cized by  the  learned  counsel  for  appellant  should  be  considered  in 
connection  with  other  parts  of  the  charge*  The  instruction  given 
by  the  court  to  the  jury,  taken  together,  we  think,  correctly  states 
the  law  applicable  to  the  case. 

Nor  do  we  think  the  court  erred  in  the  charge  as  to  the  duty 
of  Wager,  the  gate  keeper.  There  was  testimony  indicating  that 
Wager  discovered  the  dam  washing  away  several  days  before  the 
accident  in  question,  and  took  no  measures  whatever  to  protect 
It.     The  judgment  should  be  affirmed,  with  costs.     All  concur. 
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(70  Hun,  490.) 
LADD  et  al,  v.  AETNA  INS.  CO. 

(Supreme  Court,  General  Term,  Third  Department    July  8».  1883.) 

1.  Insurance— Conditions  of  Policy— Change  of  Title. 

Where  the  assured  enters  hito  an  executory  contract  for  the  sale  of  the 
hisured  premises,  and  immediately  informs  the  insurance  agent  as  to  such 
contract,  and  requests  him  to  make  the  necessary  indorsement  to  prevent 
a  forfeiture  of  the  policy,  a  mistake  of  the  agent  in  making  the  indorse- 
ment will  not  avoid  the  policy. 

2.  Same— ExECUTOKT  Contract  of  Sale. 

An  executory  contract  for  the  sale  of  insured  premises,  followed  by 
delivery  at  possession  to  the  purchasers,  is  a  "change  of  title"  within  a 
condition  of  the  policy  that  it  shall  be  void  in  case  of  suck  change,  '^unless 
otherwise  provided  by  agreement  indorsed"  on  it. 

3.  Same— Failxtbe  to  Oferatb  Mill. 

Where  the  operation  of  a  sawmill  is  temporartljr  suq^ended  by  reason  of 
the  illness  of  the  sawyer,  it  does  not  **Gease  to  be  operated,"  within  a 
condition  of  a  fire  iuiuronce  policy  that  it  shall  be  void  If  the  mill  "cease 
to  be  operated  more  than  10  consecutive  days." 

Appeal  from  circuit  court,  Franklin  county. 

Action  bj  Eugene  H.  Ladd  and  William  E.  Staiallman  againgt  the 
Aetna  Insurance  Company  to  recover  the  amount  of  a  policy  insur- 
ing plaintiffs  for  one  year  in  the  sum  of  ^,500  against  loss  by  fire 
of  a  water-power  sawmill  and  machinery  therein.  Prom  a  judg- 
ment in  favor  of  defendant,  entered  on  a  verdict  directed  by  the 
court  at  the  close  of  the  evidence,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintiffs  appeal.     Reversed. 

The  policy  was  issued  on  February  26,  1891,  and  contained  the  foUowing 
conditions:  '"This  entire  policy,  unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void  if  the  insured  now  has,  or  shall 
hereafter  make  or  procure,  any  other  contract  of  insurance,  whetlier  valid 
or  not,  on  property  covered  in  whole  or  in  part  by  this  poUcy;  or  if  the 
subject  of  insurance  be  a  manufacturing  establishment,  and  it  be  operated 
in  whole  or  in  part  at  night  later  than  ten  o'clock;  or  if  It  cease  to  be  operated 
for  mora  than  ten  consecutive  days;  or  if  any  change  other  tlian  bj  death 
of  an  insured  take  place  in  the  interest,  title,  or  possession  of  the  subject  ol 
Insurance,  (except  change  of  occupants  without  increased  hazard,)  whether  by 
legal  process  or  Judgment  or  by  voluntary  act  of  the  insured  or  otherwise; 
or  if  a  building  herein  described,  whether  intended  for  occupancy  by  owner 
or  tenant,  be  or  become  vacant  or  unoccupied,  and  so  remain  for  ten  days." 

On  June  29«  1891,  piaintifb  entered  into  a  contract  with  Peter  King  and 
Nelson  Trushaw,  which,  omitting  the  formal  parts,  is  as  foUows:  "That  the 
parties  of  the  first  part,  (plaintiffs,)  for  and  in  consideration  of  the  sum  of 
one  doHar,  now  actually  paid,  and  upon  condition  that  the  parties  of  the 
second  part,  tbeir  heirs  and  assigns,  shall  and  do  well  and  faithfully  perform 
the  covenants  hereinafter  on  their  part  stipulated  to  be  performed,  do  hereby 
covenant  and  agree  to  deliver  to  the  said  parties  of  the  second  part,  their 
heirs  or  assigns,  a  good  and  sufficient  deed,  duly  executed,  for  aU  that  cer- 
tain piece  or  parcel  of  land,  [here  follows  description  of  premises;!  and  the 
said  parties  of  the  second  part  do  hereby  for  tlieir  heirs  and  aasi^is  covenant 
iuid  agree  as  foUows;  that  is  to  say:  First  To  pay  to  the  said  parties  of 
the  first  part  the  sum  of  twenty-two  hundred  dollars  in  the  manner  foUowing, 
to  wit,  five  hundred  dollars  down  or  at  the  ensealing  and  delivery  of  these 
presents,  and  the  balance,  namely,  $1,700,  in  five  equal  annual  payments  from 
this  date,  with  interest  annuaUy  upon  all  sums  remaining  unpaid.  Secondly. 
To  pay  all  surveys,  taxes,  and  any  and  all  taxes  that  mny  arise  against  said 
property,  assessments  and  charges  on  the  said  land  and  this  contract  from  and 
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after  tlie  date  bereot  Tbiidly.  That  they  will  not  sell  or  assigu  this  con- 
tract, or  cut  or  suffer  to  be  cut  for  sale  any  timber  from  said  land,  without 
the  consent  or  approbation  of  the  said  parties  of  the  first  part  or  their  attor- 
ney first  had  and  obtained  in  writing,  nor  permit  any  waste,  actual  or  per- 
misslTe,  upon  said  premises:  provided,  always,  and  these  presents  are  upon 
the  express  conditiont  that  in  cose  of  the  default  of  said  parties  of  the  sec- 
ond part,  or  their  heirs  or  assigns,  in  the  performance  of  any  or  either  of  the 
covenants  or  agreements  on  their  part  to  be  performed  or  iLept,  it  shall  and 
may  be  optional  with  the  said  parties  of  the  first  part  to  abide  by  this  con- 
tract or  consider  it  absolutely  void;  and  if  in  such  case  the  said  parties 
shall  choose  to  consider  this  contract  absolutely  void  they  may  re-enter  and 
dispose  of  the  premises,  and  in  case  of  refusal  to  yield  up  possesion  have  the 
right  to  regard  the  said  parties  as  their  tenants  holding  over  without  per- 
mission after  the  expiration  of  thehr  term.  And,  furthermore,  the  said  par- 
ties of  the  first  part  shall  have  the  right  at  any  time  to  recover  the  interest 
that  may  he  due  upon  this  contract  for  the  period  of  actual  possession  as 
rent  and  for  the  use  and  occupation  of  the  premises." 

King  and  Trushaw  toolL  possession  immediately  under  the  contract,  and 
remained  in  possession  until  the  fire,  which  occurred  on  January  9,  1892. 
XMrectly  after  making  the  contract,  phdntiff  Smallman  went  to  Mr.  Skinner, 
defendant's  agent,  told  him  about  the  ti:ansaction,  and  asked  him  to  make 
the  necessary  indorsement  on  the  policy,  and  he  thereupon  made  the  fol- 
lowing indorsement:  *'It  is  hereby  understood  that  the  title  of  this  property 
Is  now  vested  in  P.  King  and  N.  Trushaw,  and  loss,  if  any,  is  payable  to  Ladd 
&  Smallman,  as  interest  may  appear." 

Argiied  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRTCK, 
JJ. 

Kellas  &  Munaill,  (John  P.  Kellas,  of  connsely)  for  appellanta 
A.  H.  Sawder,  for  respondent. 

PUTNAM,  J.  It  is  not  claimed  that  tiie  policy  of  insurance 
on  which  this  action  was  brought,  when  issued,  was  invalid.  Plain- 
tiffs were  the  owners  of  the  property  insured,  and  received  the 
policy  from  the  duly-authorized  agent  of  defendant  But  it  is 
urged  that  the  policy  became  void  in  consequence  of  the  contract 
executed,  after  the  issuing  thereof  to  King  &  Trushaw,  which 
transferred  to  the  latter  the  equitable  title  to  the  mill,  and  by  the  al- 
leged erroneoos  indorsement  on  said  policy  that  the  title  was  vested 
in  them.  Notwithstanding  the  contract,  plaintiffs  remained  the  legal 
owners  of  the  property,  and  could  insure  it;%  probably  for  the  whole 
value,  but  certainly  to  the  extent  of  their  interest  in  it  Insurance 
Co.  v.  Updegraff,  21  Pa.  St  513;  Tallman  v.  Insurance  Co.,  4  Abb. 
Dec.  345;  Wood  v.  Insurance  Co.,  46  N.  Y.  421.  Plaintiffs  re- 
maining the  I^^al  owners  of  the  property,  and  with  an  insurable 
interest  theroin,  their  valid  policy  did  not  become  invalid  in  con- 
sequence of  the  contract  if  they  correctly  represented  to  defend- 
ant's agent  the  facts  as  to  such  transfer.  Thero  was  evidence  on 
the  trial  from  which  the  jury  could  have  found  that  defendant's 
agent  was  notified  that  the  sale  to  King  &  Trushaw  was  by  con- 
tract, and  hence,  a  nonsuit  having  be^  granted,  we  must  now 
assume  that  the  agent  was  truly  informed  as  to  the  said  contract 
Under  such  circumstances,  we  understand  it  is  well  settled  that 
the  mistake  of  the  agent  in  making  the  indorsement  will  not  avoid 
the  policy.  Mowry  v.  Insurance  Co.,  64  Hun,  144,  18  N.  Y*  Bupp. 
v.24N.v.s.no.5 — 25 
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834;  Van  Schoick  v.  Insurance  Co.,  68  N.  Y.  434;  Berry  v.  Insur- 
ance Co.,  132  N.  Y.  49,  30  N.  E.  Eep.  254. 

We  do  not  regard  the  cases  cited  by  respondent  (Quinlan  v.  In- 
surance Co.,  133  N.  Y.  356-364,  31  N.  E.  Rep.  81;  Allen  v.  In- 
surance Co.,  123  N.  Y.  6,  25  N.  E.  Rep.  309)  parallel  to  the  cases 
under  consideration.  These  are  not  cases  where  a  valid  policy 
was  issued  to  the  insured,  and  by  a  mistake  of  the  agent  of  the 
insurers  the  proper  indorsement  of  a  transfer  was  not  placed  upon 
the  policy  of  insurance,  the  agent  being  duly  and  properly  notified 
of  such  transfer.    The  Indorsement  made  was  as  follows: 

"Iiid't  made  on  poUcy  No.  9,932»  Aotna  Insmnince  Co.,  Jime  30,  1891: 
"It  is  hereby  umlerstood  that  the  title  of  this  property  is  now  vested  in  P. 
King  and  N.  Tnishaw,  and  loss,  if  any,  is  payable  to  Ladd  &  SmaUman,  as 
interest  may  appear.  S.  B.  Skinner,  A^ent" 

It  has  been  decided  that  the  company  by  the  words  "as  interest 
may  appear^'  insured  the  plaintiffs  for  any  insurable  interest  which 
they  might  have  in  the  insured  property,  and  waived  the  condi- 
tion requiring  a  specific  statement  of  such  interest  in  the  policy. 
De  Wolf  V.  Insurance  Co.,  16  Hun,  116;  Burke  v.  Insurance  Co., 
(Sup.)  12  N.  Y.  Supp.  254. 

We  have  assumed  that  in  making  the  indorsement  above  set 
out  the  agent  incorrectly  stated  that  the  title  to  said  insured 
property  was  in  King  &  Trudiaw.  The  latter,  however,  under  the 
contract,  were  the  equitable  owners  of  the  property,  end  there 
are  authorities  holding  that  such  vendees  who  have  taken  posses- 
sion under  a  contract  have  the  title,  and  may  insure  as  the  owners. 
Pelton  V.  Insurance  Co.,  13  Hun,  23,  77  N.  Y.  605.  We  therefore 
conclude  that  the  policy  was  not  avoided  in  consequence  of  the 
contract  to  King  &  Trushaw. 

The  court  below  granted  the  nonsuit  on  the  ground  that  the 
insured  property,  being  a  manufacturing  establishment,  ceased 
to  be  operated  as  such  for  at  least  10  days  at  some  time  prior 
to  the  fire,  and  hence,  under  the  conditions  in  the  policy,  it  be- 
came void.  The  conditions  referred  to  provide  that,  if  the  subject 
insured  be  a  manufacturing  establishment,  and  ceases  to  be  oper- 
ated for  more  than  10  consecutive  days,  or  if  the  building  therein 
described,  whether  intended  for  occupancy  by  the  owner  or  a 
tenant,  be  and  become  vacant  or  unoccupied,  and  so  remain  for 
10  days,  the  policy  shall  be  void.  We  think  the  position  of 
appellants  correct,  that  ordinarily  the  term  "occupy,**  as  applied 
to  such  a  sawmill,  must  be  deemed  synonymous  with  "operate." 
It  is  held  *^at  to  constitute  occupancy  of  a  building  used  for 
manufacturing  purposes  there  must  be  &ome  practical  use  or  em- 
ployment of  the  property."  Halpin  v.  Insurance  Co.,  118  N.  Y.  174, 
23  N.  E.  Rep.  482.  A  condition  of  the  kind  above  set  out  is  to 
be  construed  in  view  of  the  circumstances  and  character  of  the 
property  insured  and  in  view  of  the  contingency  as  to  its  use 
within  the  reasonable  contemplation  of  the  parties.  Caraher  v. 
Insurance  Co.,  63  Hun,  93,  17  N.  Y.  Supp.  858.  The  property  in- 
sured was  a  sawmill  run  by  water  power.    It  was  destroyed  by 
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fire  on  January  9,  1892.  The  mill  wae  kept  running  up  to  Decem- 
ber 9tbLy  when  King,  the  sawyer,  was  taken  ill,  and  work  was 
suspended  until  three  days  before  the  fire,  when  the  witness 
Trushaw  sawed  two  logs.  He  testified  he  was  intending  to  go 
to  the  mill  the  following  Monday  to  saw  ihe  logs  there.  When 
King  become  Ul  he  had  arranged  to  saw  out  a  bUl  of  lumber  the 
next  day.  There  was  quite  a  quantity  of  logs  at  the  mill  to 
be  sawed,  and  arrangements  had  been  made  to  have  others  drawn, 
and  logs  were  drawn  there  during  King's  illness,  and  up  to  the 
time  of  the  fire,  and  lumber  taken  away.  He  stopped  work  on  ac- 
count of  the  illness.  If  an  insurance  policy  on  a  sawmill  run  by 
water  power  is  vitiated  by  a  temporary  suspension  of  the  opera- 
tion of  the  mill  in  consequence  of  the  illness  of  the  sawyer,  ab- 
sence of  logs,  low  water,  or  any  circumstances  which  must  neces- 
sarily cause  such  suspension  from  time  to  time,  such  a  policy  would 
have  but  little  value.  In  Whitney  v.  Insurance  Co.,  72  N.  Y.  117, 
9  Hun,  37,  a  case  of  insurance  upon  a  sawmill,  at  the  time  of  the 
fire  no  sawing  had  been  done  for  16  or  18  days,  but  there  were 
logs  in  the  yard,  which  the  plaintiff  intended  to  saw;  lumber 
piled  in  the  yard  and  in  the  mill,  from  which  sales  were  made 
from  time  to  time  before  the  fire.  It  will  be  seen  that  the  facts 
were  similar  to  those  in  this  case.    In  that  case  it  is  said: 

''Delays  and  intemiptloDS  incident  to  the  business  of  conductiDg  a  sawmlU, 
although  involviug  a  temporary  discontinuance  of  the  active  use  of  the  miU 
for  sawing  purposes,  woidd  not,  we  think,  make  the  mlU  *vacant'  and  *uii- 
occupied'  within  the  meaning  of  the  policy.  Take  the  case  of  the  insurance 
of  a  church  building  or  schoolhouse  or  cider  mill.  Would  the  fact  that  the 
church  was  closed  for  six  days  consecutively  each  week  be  a  violation  of  the 
condition  in  question,  or  woidd  the  schoolhouse  in  vacation  time,  or  the  cider 
mill  when  no  apples  were  to  be  had,  be  without  the  protection  of  the  policy? 
These  iUustratious  serve  to  show  that  the  condition  against  vacancy  and  non- 
occupation  is  to  be  constrncd  and  applied  in  view  of  the  subject-matter  of 
the  contract,  and  of  the  ordinary  incideuts  attending  the  use  of  the  iasured 
property." 

In  Poss  T.  Assurance  Co.,  7  Lea,  704,  it  was  held  that  a  clause 
similar  to  the  one  in  question  in  an  insurance  policy  is  not  avoided 
by  a  temporary  cessation  of  work  caused  by  an  epidemic.  In  Albion 
Lead  Works  v.  Williamsburgh  City  Fire  Ins.  Co.,  2  Fed.  Rep.  480, 
it  is  determined  that  such  a  clause  is  not  violated  by  a  temporary 
suspension  of  work  at  the  mill.  We  think  the  above-cited  cases 
X^ace  the  proper  construction  on  such  a  provision  in  a  policy. 
The  susi)ension  of  work  that  would  avoid  a  policy  in  such  a  case 
luust  be  either  permanent  or  something  more  than  a  suspension 
of  work  from  some  temporary  cause.  The  distinction  between  this 
case  and  such  cases  as  Halpin  v.  Insurance  Co.,  118  N.  Y.  165,  23 
N.  E.  Rep.  482,  is  apparent  In  the  latter  case  the  insured  prop- 
erty had  been  occupied  as  a  morocco  factory,  but  the  tenant  had 
left,  and  the  building  was  locked  up  and  in  the  hands  of  the  agent 
to  rent,  and  it  remained  in  that  position  for  months.  It  had 
ceased  to  be  operated  at  aU  until  another  tenant  could  be  found. 
The  suspension  of  work  in  the  case  cited  was  very  different  from 
the  temporary  suspension  in  the  case  under  consideration,  which 
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was  only  continued  during  the  iilnefls  of  the  sawyer.  We  con- 
clude that  the  policy  of  insurance  in  question  was  not  rendered 
Toid  by  the  brief  suspension  of  the  operations  of  the  mill  in  con- 
sequence of  King's  illness,  and  that  the  court  erred  in  taking  the 
case  from  the  jury,  and  in  granting  the  motion  for  a  nonsuit;  and 
hence,  without  considering  the  other  questions  raised  in  the  case, 
the  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event    All  concur. 


(70  Hun,  193.) 
FREEDMAN  v.  CHAMBERLAIN. 

(Supreme  Court,  General  Term,  First  Department.    June  30,  1893.) 

Club  Does— Insolvency — Collbotiom  by  Receiver. 

A  member  of  an  incorporated  dub  is  liable  for  semiannual  dues,  pay- 
able in  advance,  though,  after  they  are  due,  but  before  payment,  the 
club  becomes  insolvent,  and  goes  into  the  hands  of  a  receiver. 

Controversy  between  Andrew  Freedman,  receiver  of  the  Man- 
hattan Athletic  Glnb,  as  plaintifE,  and  J.  Chester  Chamberlain, 
as  defendant,  submitted  without  action  on  an  agreed  statemoit 
of  facte.  This  is  a  test  case  to  determine  whether  members 
of  the  Manhattan  Athletic  Club  ere  liable  in  law  for  their  s^ni- 
annual  dues,  payable  in  advance,  January  1,  1893,  the  club  hav- 
ing suspended  in  February,  1893,  because  of  insolvency,  and 
gone  into  the  hands  of  a  receiver.  The  Manhattan  Athletic  Club 
was  organized  in  1878,  under  the  authority  of  chapter  267  of  the 
Laws  of  1875,  entitled  ^^An  act  for  the  incorporation  of  societies 
or  clubs  for  certain  lawful  purposes.**     Judgment  for  plaintiff. 

Argued  before  VAN  BKUNT,  P.  J.,  and  POLLETT  and  BAR 
RETT,  JJ. 

Stem  &  Kushmore,  (C.  E.  Bushmore,  of  counsel,)  for  plaintiff. 
Kenneson,  Crain  &  Ailing,  (A.  B.  Havens  and  Asa  A.  Ailing, 
of  counsel,)  for  defendant. 

VAN  BBUNT,  P.  J.  Judgment  diould  be  rendered  in  favor  of 
the  plaintiff  for  {25;  but,  as  costs  on  the  submission  of  a  contro- 
versy are  always  in  the  discretion  of  ihe  court,  I  do  not  think  costs 
should  be  directed  in  favor  of  the  defendant    All  concur. 


(70  Hun,  453.) 
RAOINE  V.  NEW  YORK  CENT.  &  H.  R.  R.  OO. 

(Supreme  Ck>urt,  General  Term,  Third  Department    July  8,  18d8.) 

Kkoligbvgb— Evidbvcs—Dkfectivb  Machinbrt. 

In  an  action  against  a  railroad  company  to  recover  for  the  death  of  a 
fireman  by  the  explosion  of  his  engine,  It  appeared  that,  about  a  week 
before  the  accident,  the  water  in  the  boiler  had  been  lowered  so  that  the 
crown  sheet  was  not  covered.  The  engine  was  afterwards  examined 
and  tested  to  the  maximum  pressure  of  about  145  poimds,  but  no  defect 
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W85  dSflcoTered,  and  K  was  eontinued  In  naa  The  explqelon  oocurreil 
while  the  engiiie  was  running  without  a  train,  under  a  presBure  of  110 
pounds.  Held  insufficient  to  go  to  the  jury  on  the  question  of  defend- 
ant's negligence. 

Appeal  from  circuit  court,  St  Lawrence  connty. 

Action  by  Carrie  A  Racine,  as  administratrix  of  Samuel  L. 
Bacine,  deceased,  against  the  New  York  Central  &  Hudson  Birer 
Bailroad  Company.  From  a  judgment  entered  on  an  order  dismiss- 
ing the  complaint,  with  costs,  plaintiff  appeals.     Affirmed. 

Argued  before  MAYHAM,  R  J.,  and  PUTNAM  and  HERBICE, 
JJ. 

Chamberlain  &  Caldwell,  (Worth  Chamberlain,  of  counsel,)  for 
appellant. 

Mullin,  Griffin  &  Walker,  (D.  G.  Griffin,  of  counsel,)  for  respond- 
ent. 

MAYHAM,  P.  J.  The  plaintiflPs  intestate  was  killed  while  in 
the  employ  of  the  defendant,  by  the  explosion  of  a  boiler  on  one  of 
the  defendant's  locomotive  engines;  and  the  only  question  raised 
on  this  appeal  is  whether  the  trial  judge  should  have  submitted  to 
the  jury  as  to  whether  or  not  the  defendant  was  negligent  in  fur- 
nishing an  unsafe  place  for  the  plaintiff's  intestate  to  perform  his 
work.  The  injury  occurred  by  an  explosion  of  the  crown  sheet  of 
the  boiler,  and  there  was  some  evidence  that  about  one  week  before 
the  explosion,  which  caused  the  injury,  the  water  in  the  boiler  had 
been  lowered  so  that  the  crown  sheet  was  not  covered,  and  that  the 
engineer  discovered  that  the  plate  appeared  white,  and  the  atten- 
tion of  the  master  mechanic  was  called  to  it,  and  after  some  ex- 
amination of  the  boiler  by  experienced  engineers,  and  by  a  boiler 
maker,  who  discovered  no  evidence  of  injury  or  weakness  to  the 
boiler,  she  was  kept  at  work.  The  evidence  shows  that  the  maxi- 
mum capacity  of  the  boiler  to  resist  the  pressure  of  steam  was  be- 
tween 140  and  145  pounds  before  she  would  exhaust  steam,  or  *^op 
off,"  as  the  witness  called  it,  automatically,  by  forcing  open  the 
safety  valve  on  the  engine,  and  the  evidence  shows  that,  frequently 
after  the  alleged  burning  of  the  crown  plate,  she  carried  her  full 
amount  of  steam,  and  popped  off  regularly  when  the  maximum 
pressure  was  reached.  The  evidence  also  disclosed  that  she  was 
used  from  the  time  of  the  supposed  burning  of  the  plate  to  the 
time  of  the  explosion  in  hauling  freight  trains  over  the  road,  and 
showed  no  signs  of  weakness  or  leaking,  and  that  on  the  day  of  the 
accident  she  had  hauled  a  freight  train  from  Watertcwn  to  San- 
ford's  Comers,  where  she  was  transferred  to  a  imssenger  train, 
which  she  hauled  to  Philadelphia,  whence  she  started  back  without 
a  train,  to  be  again  attached  to  the  freight  which  she  had  left, 
and  whfle  carrying  but  110  i)oundB  of  steam,  and  running  at  the 
*  rate  of  10  mUes  an  hour,  she  exploded,  and  caused  the  injury  com- 
(dained  of. 

«We  think  that»  upon  these  facts,  the  plaintiff  failed  to  establish 
affirmatively  any  negligence  on  the  part  of  the  defendant  in  not 
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proTlding  a  reasonably  safe  place  for  the  plaintiff's  intestate  to 
work.  The  doctrine  is  doubtless  well  settled  by  authority  that  the 
defendant  is  bound,  not  only  to  furnish  a  reasonably  safe  place 
for  its  employes  to  work,  but  it  must  Use  reasonable  care  in  keep- 
ing such  place  free  from  unnecessary  periL  Hawley  v.  Railroad 
CJo.,  82  N.  Y.  370;  Mehan  v.  Bailroad  Oo^  73  N.  Y,  585.  But 
this  rule  does  not  go  to  the  length  of  making  the  employer 
insurers  against  injury  by  the  breaking  of  machinery,  or  the 
explosion  of  boilers,  while  used  by  an  employe  in  the  serrice 
of  the  employer,  provided  such  machinery  is  apparently  in  a 
safe  condition,  and  injury  results  from  latent  weakness  or  de- 
fect, unknown  to  the  employer,  and  which  the  exercise  of  ordinary 
care  and  skill  by  the  employer  would  not  enable  him  to  detect  or 
guard  against;  and,  when  an  accident  happens  under  such  cir- 
cumstances, it  must  be  regarded  as  one  of  the  risks  incident  to 
the  employment,  which,  when  no  fault  is  chargeable  to  the  employer, 
the  employe  assumes.  The  boiler  in  this  case,  after  the  0upi)O8ed 
burning  of  the  crown  plate,  was  subjected  to  the  test  of  145  pounds' 
pressure,  its  maximum  capacity,  and  resisted  that  pressure,  and  up- 
on that  test  was  put  in  service  by  the  defendant  in  hauling  freight 
and  passenger  trains,  under  a  pressure,  as  would  seem  from  the  evi- 
dence, of  from  140  to  145  pounds  of  steam,  and  continued  in  such 
service  for  about  one  week  after  such  supposed  burning  of  the 
plate,  to  the  time  of  the  accident,  without  any  evidence  of  weakness. 
It  finally  exploded,  while  carrying  only  110  pounds  of  steam,  and 
while  running  at  a  moderate  rate  of  speed,  alone,  and  without  a 
train.  We  fail  to  see  from  the  evidence  eitiier  that  the  place  fur- 
nished by  the  defendant  for  the  intestate  to  work  was  unsafe,  or 
that  the  defendant  was  guilty  of  negligence  in  suffering  it  to  be- 
come unsafe  while  the  intestate  was  employed  by  the  defendant. 
We  think,  under  the  proof  in  this  case,  if  it  had  been  submitted 
to  the  jury,  and  a  verdict  had  been  rendered  in  favor  of  the  plain- 
tiff, it  would  have  been  the  duty  of  the  trial  judge  to  have  set 
it  aside  upon  the  minutes.  In  such  a  case  it  is  the  duty  of  the 
judge  to  nonsuit,  and  we  think,  therefore,  that  the  nonsuit  was 
properly  granted  in  this  case. 
Judgment  affirmed,  with  costs.    All  concur. 


(70  Hun,  425.) 
SHERMAN  V.  ROGERS. 

(Supreme  Court,  (Sonwal  Term,  Third  Department    July  8,  1893.) 

Slander— Plbadinq  and  Proof. 

In  an  action  for  slander,  In  calling  plaintiff  a  thief,  defendant  pleaded 
a  general  denial,  and  alleged  In  mitigation  of  damages  that,  at  the  time  of 
uttering  the  words  chaiiged,  he  was  greatly  excited,  in  consequence  of 
charges  made  against  him  by  plain tilT,  and  tliat  the  language  used  was  con- 
sequently stronger  than  it  would  otherwise  have  been.  Held  that,  under  the 
answer,  defendant  could  not  prove  that  defendant's  words  rdated  to  a 
transaction  which  was  not  itself  a  larceny. 
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Appeal  from  circuit  court,  Warren  county. 

Action  by  Charles  K.  Sherman  against  Walter  G.  Sogers,  for 
slander.  Firom  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff for  (600  and  costs,  defendant  appeals.    Affirmed. 

The  words  charged  in  the  compLUnt  are:  "You  are  a  thief.  You  are  a 
damn  thief.  You  have  stole  a  vrason  from  me.  You  are  a  robber,  and  I  can 
prove  it"  The  answer  was  a  general  denial,  and  alleged  in  mitigation  of 
damages  that  at  the  time  of  uttering  the  words  charged  In  the  complaint 
tlv*  defendant  was  greatly  excited,  In  consequence  of  charges  made  by  plaiu- 
TifT  against  him,  and  the  language  used  by  him  in  consequence  of  such  excite- 
ment was  stronger  than  it  would  otherwise  have  been. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

King  &  Ashley,  (J.  M.  Whitman,  of  counsel,)  for  appellant 
Lyman  Jenkins,  (H.  A.  Howard,  of  counsel,)  for  respondent. 

MAYHAM,  P.  J.  The  words  charged  in  the  complaint  were  on  the 
trial  proved  to  have  been  uttered  substantially  as  allej^ed.  The  cast* 
discloses  that  the  defendant  came  to  a  shop  in  whirh  the  plaintiff  was 
employed,  arid  asked  who  could  give  him  the  prce  of  painting  a  wagon. 
Plaintiff  said,  "I  can."  The  defendant  replied:  "Oh!  you  go  along. 
I  don't  want  anything  to  do  with  you.  You've  stole  a  wagon  from 
me,  and  sold  it,  and  I  want  nothing  to  do  with  you."  Defendant 
then  started  to  go  out  of  the  shop,  and  said,  'HJVho  does  painting 
here?"  The  answer  was,  'fBir.  Sherman  does  our  painting."  Rogers 
spoke  to  the  man  in  his  wagon:  "Drive  on,  Charlie.  I  don't  want 
anything  to  do  with  that  man.  He  is  a  thief.  He  stole  a  wagon 
from  me  once.  He  can't  have  any  work  of  mine."  Sherman  said: 
"Hold  on,  you  darned  sucker.  I  will  call  you  down  some  time  for 
calling  me  these  names.  You  have  no  right  to  call  me  these  names." 
Defendant  said:  "You  are  a  thief,  and  I  can  prove  it"  The  evi- 
dence discloses  no  denial  of  this  language  by  the  defendant  on  the 
trial;  but  it  is  urged  that  evidence  was  offered  by  the  defendant 
tending  to  show  that  the  charges  made  by  the  defendant  against  the 
plaintiff  relate  to  a  transaction  which  was  in  itself  not  a  larceny, 
and  that  the  hearers  of  these  actionable  words  knew  to  what  trans- 
action they  related,  and  knew  that  they  did  not  convey,  or  intend 
to  convey,  the  charge  of  the  crime  of  larceny.  But  we  do  not 
think  that  contention  is  justified  by  the  proof. 

It  is  also  urged  by  the  appellant  that  the  court  erred  in  excluding 
certain  offers  of  the  defendant,  tending  to  prove  the  nature  of  the 
transaction  to  which  the  words  related  which  are  claimed  to  be 
actionable;  but  we  fail  to  see  that  the  learned  trial  judge  commit- 
ted any  error  in  excluding  evidence.  The  evidence  excluded,  which 
is  claimed  by  the  appellant  to  be  error,  was  not  proper,  under  the 
answer;  and  we  think  the  court  went  as  far  as  the  rules  of  evidence 
justified  in  admitting  the  witnesses  to  answer  what  they  understood 
from  the  charges  made  by  the  defendant. 

It  is  also  urged  that  the  damages  in  this  case  were  excessive, 
and  that  the  refusal  of  the  learned  trial  judge  to  set  aside  the 
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verdict  on  that  ground,  on  a  motion  made  npoti  tlie  minutes, 
was  error.  We  do  hot  think  that  the  verdict  in  this  caae  was  so 
large  as  to  evince  passion  or  prejudice  on  the  part  of  the  jury. 
In  actions  of  this  character  the  rule  is  well  settled  that  the  verdict 
of  a  jury  cannot  be  interfered  with  by  the  court  unless  it  is  so  large 
as  to  be  evidence  in  itself  that  the  jury,  in  rendering  the  vCTdict, 
was  actuated  by  passion  or  prejudice,  or  some  undue  influence, 
and  not  solely  by  the  evidence.  Bie  charge  in  this  case  was 
proved  beyond  controversy.  It  was  not  sought  to  be  justified, 
and  we  see  no  circumstance,  either  disclosed  by  the  evidence,  or 
in  the  offers  of  proof  made  by  the  defendant,  calculated,  in  any 
considerable  degree,  to  mitigate  the  gravity  of  the  charge  made 
against  the  plaintiff.  On  the  whole  case,  we  see  no  error  for  which 
this  judgment  should  be  reversed. 
Judgment  affirmed,  with  coata     All  concur. 


(70  Hun,  520.) 
BOARD    OF    EDUCATION,    ETC.,    OF    WATERFORD   V.    FIRST    NAT. 
BANK  OF  RICHFIELD  SPRINGS  et  aL       . 

(rrhipreme  Court,  Genernl  Term,  Tbird  Department    Jiil>'  8,  1803.) 

1.  BuiLDiNo  CoNTKACTs —Abandonment  by  Contractor— Rights  of  Surety. 

Where  the  surety  of  a  contractor  completes  the  building,  pursuant  to  the 
contract,  after  abanrloninent  thereof  by  the  contractor,  he  is  entitled  to 
recover  from  the  owner  the  amount  of  the  contract  price,  less  the  anioimt 
paid  the  contractor  prior  to  abandonment,  rather  than  on  a  quantum 
meruit 

2.  Same— Payments  on  Architect's  Certificates— Estoppel. 

A  building  contract  provided  that  00  per  cent,  of  the  work  done  and 
materials  furnished  during  the  previous  month  should  be  paid  for  on  or 
before  the  lOth  day  of  eacli  month,  the  full  amount  "to  be  ascertained 
by  the  estimate  of  tho  architect."  The  specifications  provided  that  the 
work  should  be  done  to  the  satisfaction  of  the  architect  and  building 
committee,  and  "any  disagreement  that  cannot  be  settled  by"  them  *'8haU 
be  settled  by  three  disinterested  arbitrators."  During  the  progress  of 
the  work  the  architect  made  "an  approximate  estimate"  that  the  amount 
due  tlie  contractor  on  a  certain  date  was  $7,155.72.  The  building  com- 
mittee refused  to  pay  more  than  |3,500  thereon,  claiming  the  estimate 
to  be  excessive.  This  amount  the  contractor  accepted  without  any  sub- 
mission to  arbitrators,  and,  on  a  paper  which  purported  to  be  the  esti- 
mate, he  procured  of  a  bank  the  balance  due  thereon.  Udd,  in  an  action 
between  the  owner  and  such  bank,  that  the  owner  was  not  estopped 
by  such  estimate  to  deny  that  it  owed  the  contractor  the  amount  stated. 
8.  Same— Performance  by  Surety — Action  for  Price— Costs. 

Where  the  owner  of  a  building  failed  to  declare  the  contract  forf^ted 
on  its  alNindonment  by  the  contractor,  but  permitted  tjie  surety  to  com- 
plete the  building  pursuant  to  the  contract,  the  surety  is  entitled  to  costs 
in  an  action  against  the  owno*  to  recover  the  balance  due  thereon. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  the  board  of  education,  etc.,  of  Waterford,  against 
the  First  National  Bank  of  Bichfield  Springs,  John  D.  ^Hende^aon, 
(receiver  of  the  firm  and  individual  property  of  John  Brown  and 
Charles  Brown,)  Alexander  G.  Cunningham,  and  others.  From  a 
judgment  for  defendant  Cunningham  on  the  findings  of  the  circuit 
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conrt,  plaintiff  and  defendant  bank  and  others  appeal.     Afflrmed- 
The  following  opinion  was  delivered  by  Mr.  Justice  KELLOGO 
at  eirouit: 

Tills  action  is  brougiit  as  appears  by  tha  complaint,  to  have  determined!' 
to  whnm«  amon^  the  defendants,  plaintiff  should  pay  money  in  its  possession^ 
and  tlu;  amount  to  be  paid  to  each.  The  apparent  theory  is  that  a  certain 
sum  of  money  is,  by  order  of  ttie  court,  deposited  with  the  county  treasurer,, 
subject  to  distribution  among  the  defendants  by  Judgment  of  this  court,— 
the  pL'iintiff  being  only  interested  In  properly  and  safely  being  rid  of  the 
monoy,  and  aU  liability  to  any  defendant;  tliat  the  defendants  should  11  ti- 
gjite  among  themselves  their  rights  thereto.  The  answer  of  the  several  de- 
fendants, and  the  course  the  litigation  has  taken,  develop  a  somewhat  difPer- 
ent  theory,  which  may  also  be  considered  consistent  with  plaintiff's  right  to* 
maintain  the  action,  vis.:  To  whom  among  defendants  is  plaintiff  indebtedr. 
and  in  what  sum  or  sums?  Various  Independent  claims  have,  by  the  several 
defendants,  been  made  upon  plaintiff,  all  growing  out  of  a  i^gle  transaction. 
One  suit  is  pending  by  defendant  Cunningham  against  plaintiff,  claiming- 
the  entire  sum  in  plahitlff's  possession;  another  is  threatened  by  defendant 
tlie  Richfield  Bank,  claiming  a  portion  of  such  money;  and  sundry  proceed- 
ings supplemental  to  execution,  in  favor  of  other  defendants,  are  also  pend- 
ing,  liable  to  ripen  into  several  actions.  In  the  name  of  the  receiver  of  John 
and  Charles  Brown,  two  other  defendants,  against  the  plaintiff.  And  while- 
the  sum  of  plaintiff's  total  indebtedness  Is  conceded  to  be  a  limited  sum,. 
and  its  present  obligation  to  each  and  all  of  the  defendants  is  based  on  a 
single  contract  made  with  defendants  John  and  Charles  Brown,  and  not 
upon  its  separate  dealings  with  other  defendants,  yet  the  plaintiff  is  in  peril 
£rom  these  various  claims,  and,  I  think,  properly  brings  Into  court,  In  one  suit,- 
all  these  defendants,  and  Is  entitled  to  Judgment  here  determining  all  quf*s- 
tious  raised.  Obji-ctlon  Is  made  by  no  defendant,  except  defendant  Cunning- 
ham, to  this  mode  of  procedure.  There  Is  no  difficulty  in  making  a  full  de- 
termination of  all  the  questions  in  a  single  action.  In  such  an  action  ali 
matters  of  fact  might  properly  be  left  to  a  jury,  if  a  Jury  were  insisted  upon;. 
and,  even  if  a  Jury  trial  were  denied,  I  am  of  the  opinion  that,  theoretically^ 
great  injustice  to  the  litigant  is  outweighed  by  the  threatened  vexatious 
litigation  and  expense  attending  a  denial  to  plaintiff  of  standing  in  court  in 
aoch  an  action. 

The  whole  controversy  grows  out  of  a  contract  made  by  plaintiff  in  March^ 
1891,  with  defendants  John  and  Charles  Brown,  to  build  a  school  building 
In  the  village  of  Weterford  for  $32,000.  The  contract  is  in  writing.  The  con- 
tractors entered  upon  performance  promptly,  but  before  completion,  and  on 
November  13,  ISOl,  abondouod  the  work,  and  without  excuse,  or  pretense  of 
excuse,  refused  to  further  perform ;  and  defendant  Cunningham,  who  was  on(> 
of  the  siureties  on  the  contractor's  bond,  and  was  also  assignee  for  the  contract 
from  John  and  Charles  Brown  after  the  abandonment,  completed  the  building 
after  the  manner  prescribed  by  the  contract.  The  contract  stipulated  for 
paym^^nts  of  ninety  per  cent,  monthly  as  the  work  progressed.  At  the  time 
of  the  abandonment  by  the  Browns  they  had  been  paid  in  money,  by  plaintiff,. 
$23,271.54.  Extra  work  had  been  done,  of  value,  over  certain  proper  deduc- 
tions, of  $256.17;  and  after  the  above-named  payments  the  plaintiff,  at  time 
of  abandonment,  had  in  hand,  to  pay  for  balance  of  work  and  mateiinl  to 
complete  tho  building,  exactly  $8,984.03.  This  was  what  plaintiff  would  have 
to  have  paid  the  Brownii.  had  they  gone  on  and  completed  the  building. 
About  this  there  is  no  dispute,  and  tills  was  known  to  Cunningham  when  he 
took  his  assignment  from  the  Browns  of  the  contract,  and  when  he  i\vst  be- 
gan work  after  Brown  lef L  It  is  ch^ar,  I  think,  from  the  position  taken  by 
Cunningham  frttm  the  beginning,  that  he  never  had  other  expectation  than 
to  be  paid  out  of  that  balance  in  plahitiff's  hands,  and  no  sum  in  excess  of  It,. 
however  much  the  completion  of  the  building  might  cost  him.  This,  from  hls> 
actions  and  his  conversations,  the  plaintiff  also  had  a  right  to  miderstimd. 
And  the  daim  of  counsel  for  this  defendant,  made  at  the  close  of  the  case,. 
thttt  the  facts  warrant  a  Judgment  upon  a  quantum  meruit  for  the  value  ot 


Digitized  by 


Google 


•894  MEW   YORK  SUPPLBMENTi  vol.  24.  [Sup.  Ct. 

lAbor  and  materlaJs  In  completion  of  the  building  by  Cunningham,  and  in  ex- 
cess of  the  sum  in  band,  nnd  without  regard  to  the  contract,  or  to  the  pay- 
ments actually  made  to  tlie  Browns,  is  untenable. 

If  Cunningham  were  the  only  party  in  Interest  here,  obriously,  all  Uiat 
would  be  necessary*  in  disposing  of  tbA  case,  woidd  be  the  ascertainment  of 
the  sum  in  the  hands  of  plalntlfF,  unpaid  ui^on  the  contract,  and  directing  the 
payment  of  such  sum,  with  interest  from  the  time  when  due,  to  him.  But 
the  interest  of  the  other  defendants,  if  any  they  have,  is  in  the  sum  due 
1he  Browns  a/t  the  time  of  abandonment,  over  and  above  the  sums  paid 
to  them  by  plaintiff,  and,  the  plaintiff  not  seeking  to  claim  any  forf^ture  b> 
I'onHon  of  the  abandonment,  investigation  was  largely  directed  to  the  deter- 
mination of  this  question,  to  wit,  the  actual  value  of  the  labor  and  materials 
furnished  by  tlie  contractors,  John  and  Charles  Brown.  The  testimony  is 
practically  undisputed  that  the  contract  price,  $32,000,  was  a  fair  and  rea- 
sonable estimate  of  the  cost  of  construction  of  the  building  In  accordance 
with  the  terms  of  the  contract  It  may  also  be  regarded  as  tmdisputed  that 
the  actual  and  necessary  cost  of  finishing  the  building,  after  the  Browns  left 
It,  was  $10,941.00.  Evidently,  the  only  accurate  test  of  value  or  cost  of  the 
unfinished  building,  at  the  time  the  contractors  left  it,  is  the  contract  price, 
less  cost  of  completion.  This  teet  is  eminently  more  satisfactory  than  any 
Judgment  of  architects  or  bulldera  as  to  value  of  work  and  matnials  fur- 
nished by  the  Browns  prior  to  their  departure.  From  this  it  appean  beyond 
question  that,  instead  of  there  being  anything  owing  the  Browns  when  they 
left,  they  had  been  largely  overpaid,  in  money,  by  plaintiff,  for  all  they  had 
furnished  and  done.  This  proof  also  established  that  after  Cunningham  is 
paid  there  will  be  nothing  in  plaintiff's  hands  for  the  Browns,  or  any  of  the 
defendants  claiming  under  them,  or  either  of  them,  for  this  cost  of  compU^ 
lion,  in  the  sum  of  $10,941.09,  was  wlioUy  borne  by  Cunningham.  It  is  oou- 
tended,  however,  by  the  defendant  the  Richfield  Bonk,  that  plaintiff  is  es- 
topped from  denying  that  it  owed  to  the  Brovms  on  November  15,  1891,  Jn 
excess  (>f  tlie  money  already  paid  them,  the  further  sum  of  $3,500,  and  this 
contention  is  based  upon  these  facts,  viz.:  The  written  contract  for  the  con- 
struction of  this  building  possesses  the  following  language:  "The  contractora 
shall  and  will  well  and  sufilclently  perform  and  finish,  under  the  direction, 
and  to  the  satisfaction,  of  said  George  C.  Adfuiis  and  W.  P.  Regan,  architects* 
as  aforesaid,  (acting  as  agents  of  said  owners,)  all  the  work  included  in  the 
specifications,  ♦  ♦  ♦  according  to  the  true  intent  and  meaning  of  said 
drawings  and  specifications,  and  of  these  presents.  *  *  *  In  the  event  of 
imy  question  arising  respecting  the  true  meaning  of  drawings  or  specificsi- 
tions,  reference  should  be  made  to  the  architects,  whose  dedsion  thereon, 
being  Just  and  impartial,  shall  be  final  and  conclusive.  •  *  *  [The  contract 
price,  $32,000,]  to  be  paid  as  follows:  On  or  before  the  10th  day  of  each 
month,  ninety  per  cent  of  the  work  done  and  material  furnished  during  the 
month  previous;  the  full  amount  of  work  done  and  material  so  furnished 
to  be  ascertained  by  the  estimate  of  the  architect"  The  specifications  pro- 
vide that  the  work  sliall  be  done  to  the  saitisfaction  of  the  architect  **and 
building  committee,"  and  "any  disagreement  that  cannot  be  settled  by  the 
architects  or  building  committee  shall  be  setTtled  by  three  disinterested  arbi- 
trators." 

It  is  the  contention  of  counsel  for  the  bank  that  the  architects  or  architect 
were  made,  by  this  language,  final  arbitrators  or  umpires,  and  that  their 
decision  on  any  matter  was  final  and  conclusive,  and  that  this  is  especially 
so  as  to  monthly  estimates  of  value  of  work  done  and  material  furnished 
during  the  progress  of  the  work.  Without  doubt,  the  contractors,  before 
they  could  demand  monthly  pay,  were  required  to  obtain,  if  practicable,  the 
architects*  estimate.  Wyckoff  v.  Meyers,  44  N.  Y.  145.  But  I  think  it  is 
contemplated  by  the  parties  that  in  case  either  the  contractors  or  building 
committee  were  dissatisfied  the  "disagreement  shall  be  settled  by  arbitra- 
rion,"  and  this  provision  destroys  the  daim  of  conclusiveness  to  such  estimates, 
in  any  event  It  appears  that  on  the  15th  of  November,  1891,  the  architect 
Uegan  made  what  purported  to  be  an  estimate  of  all  the  work  done  and 
material  furnished  up  to  that  time  from  the  beginning;  that  such  estimate 
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was  made  under  the  snpervislon  of  John  Brown,  tbe  contractor,  and,  in 
Addition  to  showing  the  value  of  such  work  and  materials  to  be  $29,252.51, 
also  showed  the  amount  paid  Brown*  y\z,  $18,171.54,  and,  after  deducting  ten 
per  cent,  found  a  balance  due  of  $7,155.72.  This  pretended  estimate  Is  all 
in  the  handwriting  of  one  Carroll,  cleric  of  the  contractorB,  and  has  across 
its  face  the  name  of  "W.  P.  Regan,"  signed  by  the  architect  This  estimate 
purports,  on  its  face,  to  be  ''an  approximate  estimate  for  work  done  on 
Waterford  school  to  date."  When  made,  the  paper  was  handed  by  the 
architect  to  John  Brown,  who  took  it  on  the  same  day,  November  15tb,  to 
the  chairman  of  the  building  committee,  Mr.  Ford,  who  immediately  expressed 
dissatisfaction,  and  declared  the  estimate  grossly  excessive,  and  refused  to  pay 
more  than  $3,500  thereon.  Such  sum  was  paid  to  and  received  by  Brown, 
and  the  paper  left  with  Ford  for  the  plaintiir.  This  seems  to  have  been  a 
aettlemeBt  of  this  diapvte  without  the  intervention  of  arbitrators.  It  is 
sdwwB  i9on  the  trial  that  this  estimate  was,  as  stated  by  the  building  com- 
mittee to  Brown,  grossly  excessive;  that  the  error  was  so  great  as  to  char- 
acterise it  as  made  in  bad  faith,  and  fraudulent;  that,  instead  of  the  value 
of  the  work  and  material  being  $29,252.51,  its  value  was  not,  in  fact,  over 
$21,058.91.  After  receiving  the  $3,500  on  this  estimate  from  the  building 
committee.  Brown  returned  to  the  architect  Regan,  and  procured  from  hiui 
another  paper,  similar  in  all  respects  to  the  one  left  with  the  building  com- 
mittee^ except,  across  its  face,  was  written  by  Regan:  "The  above  is  ap- 
proved by  George  G.  Adams  and  W.  P.  Regan,  architects.  Per  W.  P.  Regan, 
LAwrence,  Mass."  This  was  signed  by  Regan,  at  Brown's  solicitation,  after 
ii^ng  told  of  the  conclu^on  of  the  building;  committee,  and  of  the  refU8:i' 
to  pay  the  full  sum  of  $7,155.72,  and  so  signed  to  enable  said  Brown  to  pro- 
cure the  money  elsewhere,  and  not  for  the  information  of  either  the  plaintifT, 
its  building  committee,  or  the  contractors,  or  to  enable  the  contractors  to  pro- 
cure money  from  the  plaintiff  under  the  terms  of  the  contract  It  cannot  b(» 
claimed*  nor  does  the  counsel  for  the  bank  claim,  that  such  a  purpose  (tlii> 
issuing  of  estimates  to  procure  nioney  elsewhere)  was  contemplated  by  tho 
parties,  in  the  language  of  the  contract,  or  through  any  deulings  between 
tiiem  thereunder.  This  second  paper  was  taken  by  Brown  to  the  defendant 
the  Richfield  Bank,— a  long  distance  from  Waterford,— on  the  17th  of  No- 
vember, 1891,  after  the  contract  had  in  fact  been  abandoned,  and  used 
Willi  said  bank  as  collateral  security  to  a  note,  and  a  loan  of  $3,500  was 
procured  from  the  bank  thereon.  Tbe  bank  made  no  inquiry  of  any  one  but 
Brown;  had  no  knowledge  of  the  terms  of  the  contract,  or  of  the  authority 
of  the  architect,  or  tlie  reasons  of  refusal  of  payment  by  plaint  iff.  The  plnin- 
tiir  knew  nothing  of  this  transaction,  and^Avas  ignorant  of  the  acts  and  in- 
tentions of  The  architects  and  said  Brown  respecting  the  second  paper.  It  Ls 
under  this  state  of  facts  that  the  bonk  now  claims  that  the  plaintiff  is  es- 
topped from  denying  that  it  owed  this  $3,500  to  Brown  on  November  15,  ISOl. 
In  tlie  liands  of  the  contractors,  it  needs  no  argument  to  convince  that  tULs 
paper,  purporting  to  be  an  estimate,  would  have  been  valueless  as  the  basis 
of  a  claim  against  tlie  plaintiff.  The  architects'  estimate  is  not  conclusive, 
under  the  terms  of  this  contract,  even  when  honestly  made;  and  when  it 
purports,  simply,  to  be  an  "approximate"  estimate,  it  does  not  profoss  to 
fix  the  exact  amount;  and  when  the  "approximate"  estimate  is  made  in  bad 
faith,  evidenced  by  mistakes  so  gross  as,  in  this  case,  to  characterize  the 
estimate  as  a  fraudulent  one,  it  is  sufficient  to  destroy  it,  for  any  purpose,  in 
the  hands  of  the  contractors.  Kililberg  v.  U.  S.,  97  U.  S.  398;  U.  S.  v.  Robe- 
aon,  9  Pet  319;  Smith  v.  Briggs,  3  Denio,  73;  McMahon  v.  Railroad  Co., 
20  N.  Y.  464;  Smith  v.  Brady,  17  N.  Y.  174:  Butler  v.  Tucker,  24  Wend.  447; 
Whiteman  v.  Mayor,  etc..  21  Hun,  118.  As  an  "award,"  the  essential  ele- 
ments are  lacking,— authorization,  exactness,  and  honesty.  In  the  hands  of  the 
defendant  the  Rlclifleld  Bank,  it  is  ditiicult  to  see  how  this  paper  am  have 
jpieater  value  than  if  possessed  by  the  Browns,  or  how  the  principle  of  equi- 
table estoppel  can  be  invoked  in  its  aid.  When  a  person  has  made  a  deliber- 
ate statement  with  a  view  to  induce  another  to  act,  he  may  not  be  at  lib- 
«rty  to  deny  the  statement  so  made;  but  it  must  be  a  statement  to,  or  some 
neglect  of  duty  to,  the  person  led  into  that  belief,  or,  what  comes  to  the 
same  thing,  to  the  general  public,  of  whom  the  person  is  one,  before  tho 
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boiu*flt  of  the  doctrine  of  estoppel  can  be  dailmed.  When  the  dedaxatlon  or 
statement  is  not  made  to  the  pereon  directly,  it  must  hare  been  made  under 
such  circumBtances  as  to  indicate  that  It  was  hitended  to  reach  third  persons, 
or  the  community  at  large;  and  the  person  claiming  the  benefit  of  the- 
INinciple  must  show  that  he  has  acted,  in  the  transaction  In  whkh.  he  was^ 
deceived,  with  ordinary  caution.  The  plalnUff  here  made  no  statonent  to  the 
banlc  directly,  nor  any  statement  to  the  general  public  It  did  not  dotfae  the 
architect  with  any  authority  to  make  any  statement  to  any  third  person, 
or  to  the  public  at  large.  It  is  not  contemplated  by  the  c<mtract,  or  by  an^- 
previous  dealings  between  plalntlfP  and  the  contractors,  that  the  estimates 
should  be  put  upon  the  market,  or  be  used  as  negotiable  paper  or  as  secu- 
rity, or  that  they  should  be  dealt  with  in  any  manner  by  the  public,  or  by  any 
member  of  it.  These  estimates  were  simply  to  be  used  as  the  measure  of 
money  to  be  handed  out  from  the  school-board  treasury,  monthly,  to  the 
contractors,  on  presentation,  when  the  correctness  of  the  estimate  was  not 
disputed.  These  estimates  were  never  Intended  to  Influence  the  conduct  of 
any  outsider;  and  any  such  made  and  paid  out  by  the  aid  of  the  ardiitect  was 
unauthorized,  and  not  the  act  or  declaration  of  the  plalntiflT.  In  Mechanics* 
Bank  v.  New  York  &  N.  H.  R.  R.  Co.,  13  N.  Y.  600,  certificates  of  railroad 
stock  issued  by  the  transfer  agent  of  the  company  were  h^d  not  to  partake 
of  the  character  of  negotiable  instruments,  and  must  be  taken  subject  to  all 
equities  existing  against  the  assignor,  and  as  to  such  the  doctrine  of  estoppel 
hi  pais  was  not  applicable.  The  same  was  hdd  respecting  a  chose  hi  action, 
not  negotiable,  in  Bush  v.  Lathrop,  22  N.  Y.  535.  The  same,  in  effect,  is 
held  In  Bank  of  Batavia  v.  New  York,  L.  B.  &  W.  R.  Co.,  106  N.  Y.  105,  12  N. 
B.  Rep.  433.  This  was  a  delivery,  by  the  agent  of  a  common  carrier,  of  a  bill 
of  lading.  Tbe  court  places  great  stress  upon  the  fact  that  bills  of  lading, 
not  stamped  "Nonnegotlable,"  were  declarations  by  the  common  carrier  to 
the  general  public,  and  any  person  might  safely  rely  upon  the  statements 
therein  contained;  that  this  was  so  understood  by  the  common  carrier,  and 
by  the  consignor  and  by  the  business  world.  And  it  was  because  of  this  rec- 
ognized element  In  bills  of  lading  that  the  court  held  that  the  principle  of 
estoppel  applied  when  these  fell  into  the  hands  of  innocent  parties.  The 
reasoning  of  Selden,  J.,  in  Farmers'  &  Mechanics*  Bank  v.  Butchers*  & 
Drovers*  Bank,  16  N.  Y.  141,  is  to  the  same  effect.  Statements  may  be  made 
by  a  party,  which  are  not  intended  to  influence  the  actions  of  others,  or 
Intended  to  be  commimicated  to  them,  and  in  such  case  the  doctrine  does 
not  apply.  See  Reeves  v.  Kimball,  40  N.  Y.  311;  Mayenborg  v.  Hasmes,  50  N. 
Y.  675.  Here  It  was  held  that  a  declaration  of  A.  to  B.,  not  i^ade  for  the  pur- 
pose  of  being  communicated  to  O.,  constitutes  no  estoppel,  although  G.  hears 
of  it,  and  acts  upon  it  To  the  same  effect  Is  Maguire  v.  Selden,  103  N.  Y.  6^, 
8  N.  E.  Rep.  517.  It  was  here  held:  "However  understood,  could  not  be 
extended  beyond  the  party  to  the  transaction  in  relation  to  which  they  were 
made."  It  is  unnecessary  to  continue  citations  of  cases  in  the  courts.  The- 
bare  statement  of  the  facts  is  sufficient,  when  once  the  principle  of  estopp^, 
here  Invoked,  is  clearly  understood.  Without  doubt  the  Bank  of  Richfield 
must  stand  in  the  shoes  of  its  assignor  of  this  chose  of  action,  and  hold  the 
claim  subject  to  all  the  defenses  and  equities  which  might  be  urged  against 
the  Browns.  That  the  other  defendants  can  have  no  claim  against  the  plain- 
tiff, since  It  was  foimd  that  there  was  nothing  due  the  Browns  at  the  time 
of  the  abandonment  of  the  contract,  is  too  plain  for  argument.  They  pos- 
sessed no  legal  or  equitable  claim  upon  this  sum  in  the  hand  of  the  plaintiff, 
all  of  which  was  required  to  complete  the  building.  They  made  no  contract 
with  plaintiff,  and  must  be  relepated  to  the  persons  with  whom  they  dealt,— 
the  contractors,  John  and  Charles  Brown. 

The  plaintiff  contends  that  it  should  not  be  chargeable  with  Interest  or 
eosts.  The  Justice  of  this  claim  I  do  not  fully  see.  Nor  do  I  regard  the 
nature  of  this  action  so  far  a  presentation  of  equitable  claims  as  to  be  ad- 
dressed to  the  equity  side  of  the  court,  wherein  costs  may  be  a  matter  of 
discretion;  and,  if  it  were,  I  see  no  propriety  or  Justice  in  the  retention  of 
the  money  which  should  have  been  promptly  paid  for  the  completion  of  the 
baUding.    Ilie  facts  of  this  case  do  not  press  the  court,  with  any  considerable^ 
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force,  to  the  conclusion  that  plaintiff  was  Justified  in  not  paying  oyer  the 
money  to  Comiingham  promptly,  and  in  accordance  with  the  terms  of  the 
-contract.  This  might  have  heen  done  safely,  and  it  was  clearly  plaintiff's 
^uty  to  have  done  it.  In  no  respect  is  Cunningham  at  fault,  and  why  he 
should  suffer  this  delay,  and  lose  both  interest  and  cost,  after  a  long  and 
-expensive  struggle,  is  not  quite  plain;  and  the  Justice  of  this  claim  of  plain- 
tiff does  not  gain  weight  upon  reflection  that  really  there  has  been  nothing 
to  struggle  over.  The  whole  claim  of  Cunningham  has  been  conceded  from 
the  beginning,  except  the  amount;  and  a  proper  resort  to  the  contract  and 
the  architect  at  the  time  might  haye  obviated  any  disagreement,  and  the 
4uuoimt  have  been  promptly  determined  through  means  in  plaintiff's  reach. 
rrhe  delay  caused  by  plahitiff  to  the  completion  of  the  building  was,  in  the 
light  of  tMs  trial,  wholly  inexcusable.  The  plaintiff  was  called  upon  to 
decide,  and  to  act  promptly.  It  had  open  to  it  two  courses.  It  might  declare 
the  contract  forfeited,  and  assume  the  completion  itself,  or  it  might  recognize 
the  contract  as  continuing,  and  accept  the  offices  of  the  surety,  or  accept  the 
assignment  as  satisfactory,  and  recognize  him.  It  did  neither.  Cunningham 
acted  only  the  part  of  a  prudent  man,  spending  so  much  time  in  seeking  rec- 
ognition, and  seeking  so  to  avoid  the  peril  of  doing  his  work  for  nothing: 
This  delay  must  be  charged  to  plaintiff,  and,  since  it  was  sufficient  to  excuse 
the  delay  in  completion  of  the  buUding  beyond  April  1st,  it  must  be  suf- 
:ficient  to  relieve  from  the  stipulated  forfeiture. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JTJ. 

C.  0.  Ormsby,  (J.  W.  Houghton,  of  oounsel,)  for  appdlanta. 

James  W.  Verbeck,  for  appellants  First  Nat  Bank  of  Bichfleld, 
TVilliams  A  Manogue,  and  Henderson. 

Smith  &  Wellington,  (Edgar  T.  Brackett,  of  counsel,)  for  re- 
48pondents. 

HERRICK,  J.  Prom  an  examination  of  the  evidence  in  this 
-case,  I  am  satisfied  that  there  is  evidence  tending  to  establish 
the  facts  found  by  the  trial  court,  and  I  do  not  feel  that  I  would  be 
justified  in  saying  that  such  facts  are  not  supported  by  the  evi- 
<dence  in  the  case.  Bie  facts  found  by  the  court  not  being  dis- 
turbed, the  conclusions  of  law  found  naturally  follow.  The  opinion 
of  the  trial  court  is,  in  the  main,  satisfactory,  and  I  see  no  reason 
to  write  another. 

Judgment  should  be  affirmed,  with  costs.    All  concur* 


(70  Hun,  560.) 
PEOPLE  ex  rel.  GROUSE  v.  BOARD  OP  SUP'RS  OP  PULTON  COUNTT. 

(Suprenid  Court,  General  Term,  Thinl  Deimrtment    July  8,  1803.) 

1.    HaKDAMUB— PROCBDUnB. 

Relator  procured  an  order  at  special  term  directing  the  county  board 
of  superrlsors  to  conyene  and  aUow  and  provide  for  the  payment  of  a 
judgment  held  by  relator,  or  that  they  show  cause  at  a  special  term 
named  why  such  "order  or  mandamus"  should  not  be  made  peremptory. 
Hdd,  that  the  order  was  merely  one  to  show  cause  why  a  mandamus 
should  not  be  granted,  and  it  need  not  comply  with  the  statutory  require- 
m^its  applying  to  the  alternative  wilt 
^  Samb—Obdsr  to  Show  Causr. 

The  Issuance  of  such  an  order,  to  be  followed  on  the  return  day,  if  It  has 
not  been  complied  with,  and  tliere  Is  no  dispute  as  to  fftcts,  by  a  peremp- 
tory mandamus,  is  a  pvoper  practice. 
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8.  Samb— County  of  Ibsuancb. 

If  the  application  for  a  mandamus  is  made  in  the  proper  county,  an 
oi-der  to  show  cause  a^nst  its  issuance  may  be  granted  by  a  Judge  at  special 
term  in  any  part  of  the  etate,  provided  the  order  is  made  returnable  at  a 
special  term  held  in  the  district  embracing  the  county  wherein  an  issue 
of  fitct  joined  upon  the  alternative  writ  would  be  trial>le. 

i.  Court  op  Sessions— Jurisdictiok. 

Code  Crim.  Proc.  c.  2,  §  39,  gives  the  court  of  sessions  JurisdloticNi  to 
hear  and  determine  appeals  in  respect  to  bastards.  Section  873  directs 
that  the  costs  on  appeal  be  awarded  to  the  person  in  whose  fayor  the  ap- 
peal Is  determined,  and  directs  the  manner  of  paying  costs  when  a^-arded 
against  the  overseer  of  the  poor  of  a  ta\iii  not  liable  for  the  support  of 
its  own  poor;  while  section  874  directs  that  in  oth^  cases  payment  of 
costs  may  be  enforced  by  the  court  as  in  civU  actions.  Laws  1886,  c.  155. 
I  3,  provides  that  towns  in  the  county  of  Fulton  shall  be  liable  for  the  sap- 
port  of  their  own  poor.  Held,  that  the  court  of  sessions  has  power  u> 
enter  a  civil  judgment  for  costs  on  appeal  in  a  bastardy  case  against  a 
town  In  such  county. 

5.  Mandamus— Payment  op  Judgment  againbt  Tows. 

Under  2  Rev.  St.  pp.  474,  475,  e.  8.  §§  102,  103,  (4  Rev.  St,  8th  Ed.,  p. 
2685,)  providing  for  th.j  payment  by  the  county  board  of  supervisors  ot 
A  judgment  against  a  town,  where  the  board  fails  to  make  provision 
for  payment  as  therein  provided,  it  Is  proper,  after  due  notice^  to  issue 
a  mandamus  to  compel  satisfaction  by  the  board. 

Appeal  from  special  tenn,  Montgomery  county. 

Mandamus  on  the  relation  of  Orville  Grouse  to  compel  the  board 
of  supervisors  of  Fulton  county  to  pay  a  judgment  against  the  town 
of  Johnstown  in  said  county.  From  an  orfer  denying  the  appli- 
cation, relator  appeals.     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK, 
JJ. 

Frank  B.  Towman,  for  appellant. 

Smith  &  Nellis,  (Andrew  J.  Nellis,  of  counsd,)  for  respondent 

BCERRICK,  J.  In  an  action  or  proceeding  prosecuted  by  the 
overseer  of  the  poor  of  the  town  of  Johnstown,  Fulton  county, 
against  the  relator,  Orville  Grouse,  in  the  court  of  sessions  of  Ful- 
ton county,  a  judgment  was  recovered  in  favor  of  Grouse  against 
the  town  of  Johnstown  for  costs  in  the  sum  of  {170.75.  The  said 
judgment,  or  a  certified  copy  of  the  docket  thereof,  was  duly  pre- 
sented to  the  board  of  supervisors  of  Fulton  county  for  audit,  allow- 
ance, and  payment;  but  such  board  of  supervisors  adjourned  sine 
die,  without  in  any  wise  acting  upon  such  judgment.  The  relator 
thereafter  applied  to  a  special  term  of  this  court,  held  in  the  coun- 
ty of  Herkimer  on  the  10th  day  of  January,  1893,  and  procured  an 
order  directing  the  board  of  supervisors  of  the  county  of  Fultca 
to  convene  in  session,  and  audit  and  allow  and  provide  for  the  pay- 
ment of  such  judgment  on  or  before  the  21st  day  of  January,  1893, 
or  that  they  show  cause  at  a  special  term  of  the  court,  appointed 
to  be  held  at  chambers  in  the  city  of  Amsterdam,  Montgomery 
county,  on  the  24th  day' of  January,  1893,  why  such  order  or  man- 
damus should  not  be  made  peremptory.  The  board  of  supervisor 
demurred  to  the  order  obtained  at  the  Herkimer  county  special 
terra.     The  Siime  came  on  to  be  heard  at  the  special  term  held  in 
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Montgomery  comity  on  the  24th.  day  of  January,  1893,  and  upon 
such  hearing  the  learned  justice  holding  the  term  held  that  the 
psLipetB  failed  to  show  that  the  relator  was  entitled  to  relief,  and 
denied  the  application  for  a  mandamus.  No  objection  was  made 
that  a  mandamus  was  not  the  proi)er  remedy  for  the  relief  sought 
by  the  relator.  The  objection,  howeyer,  was  raised  by  the  defend- 
ants that  the  order  granted  by.  the  Herkimer  county  special  term 
was  in  itself  an  alternative  mandamus;  that  the  special  term  had 
no  ri^t  to  grant  it;  that  it  was  made  returnable  in  too  short  a 
time,  and  that  it  was  not  under  the  seal  of  the  court  It  was^ 
however,  property  regarded,  I  think,  by  the  learned  justice  holding^ 
the  Montgomery  special  term,  merely  as  an  application  for  a  man- 
damus. While  the  order  granted  may  perhaps  be  criticized  as  to 
form,  and  while  it  speaks  of  itself  as  an  '^order  or  mandamus,"  still 
I  tiiink  that  in  substance  it  was  an  order  to  show  cause  why  a  man- 
damus should  not  be  granted.  Section  2067,  Code  Civil  Proc,  provides- 
that  an  alternative  writ  of  mandamus  may  issue  upon  an  afftdavit 
or  other  written  proof,  and  either  with  or  without  previous  notice. 
A  practice  has  grown  up,  based  upon  the  common-law  practice  of 
applying  to  the  court  or  a  judge  in  chambers,  upon  petition  or  affi- 
davit, for  an  order  requiring  the  person,  officer,  or  board  to  whom 
it  is  directed  to  do  the  thing  asked  for  by  the  relator,  or  to  show 
cause  at  a  sx)ecial  term  why  a  mandamus  should  not  issue  com- 
pelling the  person,  officer,  or  board  to  do  the  thing  specified 
in  the  order;  then  upon  the  return  day,  if  the  thing  has  not 
been  done,  and  there  is  no  dispute  as  to  the  facts,  a  peremp- 
tory mandamus  is  issued  in  the  form  require'd  by  the  Code. 
If  the  facts  are  disputed,  an  alternative  writ  of  mandamus  is  grant- 
ed in  the  form  and  manner  and  returnable  as  prescribed  by  chap- 
ter 16,  tit  2,  art  4,  Code  Civil  Proc.  This  practice  is  convenient 
The  order  to  show  cause  takes  the  place  of,  and  is  in  fact  a  no- 
tice, and  in  many  instances  results  in  bringing  the  controversy  to 
a  termination  much  quicker  than  if  an  alternative  mandamus  was- 
issued  in  the  first  instance,  returnable  in  20  days  after  the  service 
thereof,  as  required  by  section  2072,  Code.  This  practice  enable* 
parties  to  move  promptly  to  obtain  the  relief  they  seek.  It  af- 
fords the  party  proceeded  against  an  opportunity  to  comply  with 
the  demands  of  the  relator  if  he  has  no  defense  in  fact  or  law,  and 
is,  I  think,  a  compliance  with  that  portion  of  section  2067  of  the 
Code  which  says  that  an  alternative  writ  may  be  granted  ''either 
with  or  without  previous  notice  of  the  application,  as  the  court 
think  proper."  If  upon  the  hearing  of  such  order  to  show  cause 
there  is  no  dispute  as  to  the  facts,  but  simply  a  question  of  law^ 
and  a  peremptory  mandamus  is  issued,  I  think  it  comes  within  sec- 
tion 2070  of  the  Code;  the  order  to  show  cause  having  fulfilled  all 
the  offices  of,  and  being  in  fact,  a  notice  of  the  application.  While 
the  order  to  show  cause  herein  was  granted  by  a  judge,  and  at  a 
special  term,  out  of  the  district  embracing  the  county  wherein  an 
issue  of  fact  joined  ux)on  the  alternative  writ  of  mandamus  would 
be  tried,  still  it  is  made  returnable  at  a  special  term,  in  the  proper 
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district.  If  the  applicfttion  for  the  mandamus  itself  wsusi  made 
in  the  prop^  distriot,  I  can  see  no  objection  to  a  judge  or  special 
term  in  any  part  of  the  state  making  an  order  to  show  cause  for 
the  purposes  in  question,  provided  it  is  made  returnable  at  a  special 
term  held  in  the  district  embracing  the  county  wherein  the  issue 
of  fact  joined  upon  the  alternative  writ  or  mandamus  would  be 
triable.  While,  as  before  stated,  the  order  to  show  cause  herein 
is  not  in  very  good  form,  and  contains  some  of  the  phraseology  and 
directions  of  a  mandamus,  yet  it  is  not  a  mandamus^  but  an  order 
to  show  cause  why  one  should  not  be  granted;  and  the  practice 
.followed  by  the  relator  in  this  case,  I  think,  is  substantially  ccNrect. 
The  other  objection  raised  is  as  to  the  judgment  that  the  relator 
seeks  to  have  the  defendant  audit  and  allow.  The  judgment  pur- 
ports to  be  a  judgment  of  the  Fulton  county  court  of  sessions,  and 
the  claim  is  that  the  court  of  sessions  is  a  criminal  court,  and  has 
no  jurisdiction  to  render  a  civil  judgment  I  think  this  objection 
IS  without  force.  Chapter  2,  §  39,  Code  Crim.  Proc,  defines  the 
Jurisdiction  of  courts  of  sessions.  Subdivision  3  of  such  section 
provides  that  they  shall  have  jurisdiction  ''to  hear  and  determine 
appeals  from  orders  of  justices  of  the  peace  under  the  provisions  of 
law  respecting  the  support  of  bastards.^'  Section  861  of  the  Code 
of  Criminal  Procedure  provides  that  a  person  who  feels  himsdf 
aggrieved  by  an  order  of  the  magistrates  in  bastardy  proceedings 
may  appeal  to  the  court  ot  sessions  of  the  county.  Section  873  of 
the  same  Code  directs  that  the  costs  must  be  awarded  in  favor 
of  the  party  in  whose  favor  the  appeal  is  determined..  That  sec- 
tion also  directs  the  manner  in  which  such  costs  are  to  be  x>nid 
when  awarded  against  the  ova*seer  of  the  poor  of  a  town  not  liable 
for  the  support  of  its  own  poor.  Section  874  of  the  same  Code  pro- 
vides that  in  other  cases  the  payment  of  the  costs  may  be  en- 
forced by  the  court  as  in  dvil  actions.  It  will  thus  be  seen  that 
^  courts  of  sessions  have  power  to  award  costs,  and  to  enforce  their 
payment,  as  in  civil  actions.  Section  3,  c  155,  Laws  1886,  provides 
that  -the  towns  in  the  county  of  Fulton  shall  be  liable  for  the  sup- 
port of  their  own  poor,  so  that  we  have  here  a  case  where  the  pay- 
ment of  costs  is  to  be  enforced  by  the  court  as  in  a  civil  action.  2 
Rev.  St  p.  474,  §§  102, 103,i  (Birdseye's  St.  p.  26,  §§  82,  83,)  provides 
for  the  payment  by  boards  of  supervisors  of  judgments  for  any 
debts,  damages,  or  costs  obtained  against  any  town  and  supervisor 
or  the  overseers  of  the  poor  thereof.  It  seems  to  me,  therefore, 
that  a  court  of  sessions  having  jurisdiction  to  award  costs  and 
to  enforce  their  payment  as  in  a  civil  action,  and  a  judgment  for 
costs  having  been  rendered  by  the  court  against  the  town  of  Johnsr 
town,  and  it  being  made  the  duty  of  the  board  of  supervisors  to 
provide  for  the  payment  of  judgments  against  the  town,  and  the 
defendant  having  failed  and  neglected  to  make  provision  for  the 
payment  of  the  judgment  in  this  case,  the  relator  is  entitled  to  the 
:relief  asked  for.     The  order  of  the  special  term  denying  the  appli- 
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cation  for  a  mandamaB  should  be  reversed,  with  costs  of  the  mo- 
tion  at  special  term,  together  with  the  costs  of  this  appeal,  with 
printing  and  other  disbursements.     All  concur. 


(70  Hon,  449.) 
80DERMAN  y.  TROY  STBBL  &  IRON  CO. 

(Supreme  Ck>urt,  General  Term,  Third  Department    July  8,  1893.) 

1.   ArPBAIi— RbTIBW— KVIDBNCB. 

In  uu  action  for  iii^uries  from  a  defecHre  dump  car  on  which  plaintiff 
-was  employed  in  transporting  material,  the  evidence  being  conflicting  as 
to  whether  the  car  was  defective,  or  whether  it  was  left  in  an  unsafe  condi- 
tion by  fellow  servants,  a  finding  for  plaintiff  wiU  not  be  disturbed. 

d.    PbRSONAI.    InJURIBS— DAMAaKS. 

One  thotisand  dollars  for  injuries  to  a  laborer  56  years  old,  in  good 
health,  is  not  excessive  damages  for  a  permanent  iojuiy  rendering  him 
practically  unable  to  pei*form  manual  labor. 

Appeal  from  circuit  court,  Eensselaer  county. 

Action  by  Peter  Soderman  against  the  Troy  Steel  &  Iron  (Dcm- 
pany  for  i)ersonal  injuries.  Judgment  in  favor  of  plaintiff  entered 
on  a  verdict  for  {1,000.    Defendant  appeals.    Affirmed. 

The  action  was  prosecuted  for  alleged  negligence  of  the  defendant  In  furnish- 
ing an  aUeged  defective  car,  upon  which  the  plaintiff  was  employed  to  worlc, 
in  transporting  slag  from  defendant's  steel  works  to  a  dump  on  defendant's 
j^round,  where  such  slag  was  deposited.  The  plaintiff  was  a  common  laborer, 
and  had  been  In  the  employ  of  the  defendant  as  such  for  about  10  years,  and 
xippears  to  have  been  subject  to  the  orders  and  directions  of  one  Babcock, 
who  was  boss  laborer  on  defendant's  works.  On  the  28th  of  August,  1888, 
tlie  plaintiff,  with  other  employes  of  the  defendant,  loaded  several  cars  with 
tbis  refuse  material,  and  ran  one  train  without  accident  to  the  dump,  dis- 
<*harged  the  load,  and  backed  up  to  the  pit  at  defendant's  furnace,  reloaded 
theii'  train,  and  started  again  for  the  dump.  The  train  was  run  at  about  the 
rate  of  three  or  four  miles  an  hour.  Before  reaching  the  dump,  the  body  of 
the  car  on  which  plaintiff  was  seated,  without  any  interference  by  any  of  the 
•employes,  became  unhooked  from  the  truck,  and  dumped  its  contents,  car- 
rying the  pUdntlfl  with  it,  who  fell  \mder  the  loading  of  the  car,  and  was 
Injured,  llie  car  on  which  the  plaintiff  was  employed  was  so  constructed  that 
the  body  rested  upon  the  truck,  and  was  attached  to  a  center  shaft,  running 
lengthwise  of  the  box,  so  that  the  shaft  could  be  moved  by  a  crank  at  one 
•end.  This  shaft  was  attached  to  two  roUers  or  wheels,  one  at  each  end,  about 
«ix  inches  in  diameter,  which  supported  the  box,  and  aided  in  moving  it.  The 
rollers  rested  on  cross  bars  running  across  the  car  on  the  truck.  On  this  shaft, 
at  its  central  part,  under  the  car,  is  a  pinion,  or  smaU  notched  wheel.  This 
pinion  is  so  placed  as  to  engage  with  the  rack,  which  is  a  flat  strip  of  iron 
with  teeth  projecting  above  it,  running  transversely  across  the  frame  which 
.supports  the  car  box.  When  this  shaft,  which  is  moved  by  a  crank  tum^ 
t>y  liand,  is  set  in  motion,  the  teeth  of  the  pinion  engage  with  the  toothed 
surface  of  the  rack,  and  the  box,  by  the  aid  of  the  rollers,  is  moved  later- 
ally untQ  its  center  of  gravity  gets  beyond  the  support,  when  the  box  dumps. 
There  are  also  two  chains  connected  on  the  car  box  with  the  truck,  which 
prevent  the  box  from  paseAng  beyond  the  point  necessary  to  dump  its  load. 
The  mode  of  fastening  the  car  box  to  the  truck  is  by  means  of  two  hooks, 
which  are  attached  to  the  cross  bar,  which  is  immovably  fixed  to  the  truck 
upon  the  side  of  the  truck  opposite  to  that  from  which  the  car  dumps. 
When  the  car  box  is  in  place  the  two  hooks  attached  to  this  cross  bar  are 
liooked  over  the  central  shaft  These  hooks  are  fixed  by  the  operatives,  and 
designed  to  fasten  the  box  in  its  place.  If  the  hooks  are  not  adjusted  or 
placed  upon  the  shaft,  the  box  becomes  Insecure,  and  the  jar  incident  to  Ibe 
v.24N.Y.s.no.5— 26 
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moving  of  the  train  would  be  sufficient  to  set  the  car  box  moving  laterally, 
and  cause  the  dump.  The  evidence  disclosed  that  it  was  in  consequence  of 
tliese  hooJjs  becoming  detached  that  the  car  box  edid  laterally  as  the  train 
was  moving,  and  thus  caused  the  accident.  The  contention  on  the  part  of  the 
plaintiff  is  that  this  apparatus  was  insecure,  and  that  the  construction  of  the 
car  was  in  this  regard  genetically  defective.  There  is  some  evidence  in  the 
case  on  the  part  of  the  plahitlff  tending  to  show  tiiat  one  of  these  hooks  had 
been  slightly  straightened,  thus  rendering  it  less  secure  than  it  would  liave 
been  if  the  hook  liad  been  as  originally  intended.  While  the  witnesses  on 
tlie  part  of  the  plaintiff  and  defendant  all  agree  as  to  the  general  construc- 
tion of  this  car,  there  is  a  marked  difference  in  their  testimony  as  to  whether 
or  not  It  was  the  best  or  most  approved  method  of  constructing  cars  for  the 
purpose  for  which  these  cars  were  used,  and  there  is  some  evidence  tending 
to  show  that  the  defendants  at  this  time  were  using  cars  for  this  purpose  of 
a  different  construction.  The  controversy  in  this  case  turns  largely  upon  the 
sufficiency  of  this  method  of  construction  of  cars,  and  the  condition  of  this 
particular  car  as  to  the  hook  which  was  intended  to  hold  the  body  In  place. 
The  theory  of  the  plaintiff  was  that  this  accident  occurred  by  reason  of  the 
defect  in  the  car,  while  the  contention  of  the  defendant  is  that  the  accident 
resulted  from  some  negligence  on  the  part  of  plaintiff's  coemployes  In  not 
adjusting  the  hook  before  the  starting  of  the  train;  and  this  difference  was 
sharply  contested  by  the  evidence  on  either  side.  There  is  no  evidence  of 
negligence  by  the  plaintiff  offered  by  the  defendant  which  tended  to  produce 
the  injury  complained  of. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

R.  A.  Parmenter,  for  appellant 

Lansing  &  Gantwell,  (James  Lansing,  of  counsel,)  for  respondent 

PEB  CUBLOI.  Hie  principal  question  in  this  case  was  whether 
this  car  was  such  a  reasonably  safe  car  for  the  plaintiff  to  work 
upon  as  the  employer  is  required  to  furnish  for  the  use  of  its 
employe.  This  question,  as  this  case  was  tried,  was  one  of  fact, 
under  the  evidence,  which  the  jury  were  called  upon  to  decide, 
and,  as  the  evidence  was  conflicting,  it  became  their  duty  to  settle 
that  controversy,  and,  there  being  sufficient  evidence  in  support  of 
the  plaintiff's  theory  to  uphold  fiie  verdict,  this  court  should  not 
interfere  with  their  determination,  unless  there  is  something  in  the 
amount  of  the  verdict  calculated  to  show  that  the  jury  were  in- 
fluenced by  prejudice  or  passion.  It  is  urged  on  the  part  of  the 
defendant  that  the  verdict  was  excessive,  and  the  defendant  moved 
to  set  it  aside  on  that  ground  on  the  trial.  We  do  not  think  the 
refusal  of  the  learned  trial  judge  to  set  aside  the  verdict  as  excess- 
lAe  was  erroneous.  The  plaintiff  was  a  man  in  good  health,  ahout 
56  years  old,  and  was  earning  at  the  time  of  tiie  accident  about 
|2  i)er  day.  The  evidence  discloses  that  the  injury  is  of  a  per- 
manent character,  and  that  the  plaintiff,  by  reason  of  it,  is  rendered 
practically  unable  to  perform  manual  labor.  Upon  the  evidence, 
assiuning  that  the  jury  were  right  in  finding  that  the  injury  was  the 
result  of  defendant's  negligence,  we  cannot  see  that  the  verdict  of 
fl,000  was  excessive.  There  were  some  exceptions  taken  by  the 
defendant  to  the  ruling  of  the  judge  in  the  reception  and  rejection 
of  evidence  taken  upon  the  trial,  and  to  the  judge's  charge  to  tho 
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jury.  We  have  examined  these  exceptions,  and  see  no  error  com- 
mitted by  the  learned  judge  for  which  this  judgment  should  be 
reversed.     Judgment  afKrmed,  with  costs. 


(70  Hun,  530.) 
FREEMAN  V.  GLENS  FALLS  PAPER-MILL  OO. 

(Supreme  Court,  (General  Term,  Third  Department    July  8,  1893.) 

1.  Ihjurt  to  Servant— Elevator  Shaft  —  Cokthibutort  Negligence. 

While  plaintiff's  intestate  waa  at  work  at  the  bottom  of  the  elevator 
shaft  in  defendant's  factory,  a  barrel  on  an  upper  floor  was  set  In  motion 
by  the  vibrations  of  the  machinery,  and,  rolling  under  the  bar,  which  was 
the  only  guard  to  the  shaft,  f^  on  intestate.  Intestate  knew  that  there 
was  no  door  to  the  elevator  shaft  on  the  upper  floor,  and  the  jury  found 
specially,  on  sufficient  evidence,  that  if  the  bar  had  been  in  place  the 
barrel  would  not  have  fallen.  There  was  evidence  tliat  intestate  was  the 
last  man  to  enter  the  elevator  on  tlie  upper  floor,  and  that  he  did  not 
replace  the  bar,  as  he  was  required  to  do  by  defendant's  rules.  HfW,  that 
the  evidence  Justified  a  finding  of  contributory  negligence  on  the  part  of 
plaintiff's  intestate. 

S.  Sams— AasuMFTiON  of  Risks. 

Laws  1887,  c.  462,  $  8,  provides  that  the  owners  or  lessees  of  buildings 
having  elevators  must  provide  trap  or  automatic  doors  to  such  elevators. 
Held,  that  where  the  absence  of  such  a  door  was  apparent  and  well 
known  to  plaintiff's  intestate,  and  he  had  used  the  elevator  constjintly, 
and  knew  what  to  do  with  the  device  that  took  the  place  of  a  door,  he 
must  be  considered  to  have  assumed  the  risks  of  the  absence  of  the  doors, 
and  to  have  waived  compliance  with  the  statute. 

Appeal  from  circuit  court,  Saratoga  county. 

Action  by  Louisa  Freeman,  administratrix  of  George  Freeman, 
deceased,  against  the  Glens  Falls  Paper-Mill  CJompany,  for  the 
death  of  plaintiff's  intestate.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

For  decision  on  former  appeal,  reversing  a  judgment  in  favor 
of  defendant,  see  15  N.  Y.  Supp.  657. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEREHCB; 
JJ. 

T.  F.  Hamilton,  for  appellant. 

Eang  &  Ashley,  (J.  S.  L'Amoreaux,  of  counsel,)  for  respondent 

HERBIGK,  J.  The  defendant  was  the  owner  and  operator  of  a 
paper  and  pulp  mill.  The  mill  was  three  stories  in  height,  and 
Bt(K)d  upon  a  steep  bank.  The  upper  story  of  the  mill  was  on  a 
level  with  the  street  Communication  between  the  different  stories 
of  the  building  was  had  by  means  of  an  elevator  passing  up  and 
down  through  a  shaft  or  well.  There  was  no  trap  or  other  door, 
at  the  time  of  the  accident,  to  close  the  well  on  the  upper  floor, 
through  which  the  elevator  passed.  On  the  upper  floor  this  well 
was  closed  on  three  sides.  On  the  remaining  side  were  two  bars. 
The  upper  bar  was  fastened  to  the  posts  of  the  well.  The  lower 
bar  was  one  that  could  be  moved  backward  and  forward,  through 
clasps  attached  to  the  posts  of  the  well,  and  when  in  position  was 
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about  24  inches  above  the  level  of  the  floor  at  one  end,  and  about 
25^  at  the  other.  The  plaintiff's  intestate  had  been  in  the  em- 
ploy of  the  defendant  aboat  two  months  before  the  happening  of 
the  accident  for  which  this  action  is  brought,  and  used  the  ele- 
vator several  times  each  day.  There  was  evidence  that  instruc- 
tions were  given  by  defendant  to  its  employes  that  when  they  passed 
through  these  bars,  to  and  from  the  elevator,  they  should  close  the 
lower  bar  after  their  passage;  that  such  instructions  were  given 
to  plaintiff's  intestate.  It  is  in  evidence  that  on  the  day  of,  and 
prior  to,  the  accident,  plaintiff's  intestate,  upon  entering  the  ele- 
vator to  descend,  left  the  lower  bar  out;  that  his  attention  w^as 
called  to  it  by  defendant's  foreman,  who  told  him  that  the  bar 
must  be  kept  in  place;  that  it  was  the  custom  of  defendant  to 
keep,  temporarily,  machinery,  barrels,  and  other  movable  articles, 
on  the  first  or  upper  flooor.  At  the  time  of  the  accident  there  were 
one  or  more  empty  barrels  upon  the  first  or  upper  floor.  There 
is  evidence  to  show  that  just  prior  to  the  happening  of  the  accident 
the  plaintiff's  intestate,  with  two  or  three  other  workmen,  went 
down  the  elevator;  that  the  last  person  to  enter  the  elevator  was 
plaintiff's  intestate;  that  as  they  descended  the  elevator  the  bar 
was  not  put  in  place,  and  that  the  elevator  did  not  come  back  again 
to  the  upper  floor  until  after  the  accident;  that  about  15  minutes 
after  the  elevator  went  down  this  last  time  the  plaintiff's  intes- 
tate, with  others,  was  engaged  in  placing  on  the  elevator,  at  the 
lower  floor  of  the  building,  a  large  grindstone,  using  a  stone  boat  to 
move  the  stone  to  and  upon  the  elqvator.  While  endeavoring  to 
adjust  the  roller  under  the  stone  boat,  his  head  projected  beyond 
the  line  of  the  well.  An  empty  oil  barrel  upon  tiie  first  or  upper 
floor  rolled  from  its  position — apparently  put  in  motion  by  the 
vibrations  of  the  mill,  caused  by  the  workings  of  the  powerful  ma- 
chinery— ^into  the  open  well,  and  fell  upon  his  head,  causing- his 
death.  To  recover  the  damages  resulting  from  such  death,  this 
action  was  brought.  Upon  the  first  trial  the  plaintiff  was  non- 
suited. She  appealed  to  this  court,  where  the  judgment  of  non- 
suit was  reversed.  61  Hun,  125,  15  N.  Y.  Supp.  657.  The  case, 
being  again  tried,  was  submitted  to  the  jury,  who  found  for  the 
defendant,  whereupon  the  plaintiff  appeals  to  this  court  for  a  new 
trial.  Upon  this  last  trial  the  court  submitted  four  propositions 
of  fact  to  the  jury,  as  follows: 

**(1)  Did  not  the  deceased  know  the  manner  In  which  the  first  or  street 
lloor  of  the  mill  was  used,  and  the  purpose  for  which  it  was  used?  Answer. 
Yes.  (2)  Did  not  the  deceased  know  that  any  empty  barrels  were  permitted  to 
stand  temporarily  on  the  street  or  first  floor?  A.  Yes.  (3)  Did  not  d^ 
ceased,  on  the  day  of  the  accident,  at  any  time,  see  the  empty  oil  barrel 
standing  on  the  box  by  the  post,  near  the  elevator?  A.  Yes.  (4)  If  the 
lower  bar  had  been  in  position  across  the  elevator  weU,  would  tlie  barn»l 
have  faUen  in?    A.  No." 

There  is  evidence  to  sustain  all  these  findings  by  the  jury,  Thej 
relieve  the  case  of  a  number  of  the  questions  presented  when  it  was 
formerly  before  this  court.  The  uncontradicted  evidence  show* 
that  the  intestate  must  necessarily  have  known  that  tibiere  was  no 
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dcoT  to  the  well  of  liie  elevator  on  the  first  or  upper  floor.  The 
evideBce  also  shows  that  he  was  warned  by  defendant's  foreman 
of  his  duty  to  put  the  bar  in  place  after  entering,  and  before  de- 
scending upon  the  elevator.  The  jury  have  expressly  found,  from 
the  evidence,  that  if  the  bar  had  been  in  place  the  barrel  would 
not  have  fallen  down  the  elevator  well,  and  there  is  evidence 
from  which  the  jury  could  well  find  that  the  last  time  the  elevator 
went  down  before  the  accident,  where  it  remained  until  after  the 
accident,  the  intestate  was  the  last  man  to  enter  it;  that  neither  he, 
ncr  those  with  him,  put  the  bar  in  its  proper  place  upon  descending. 
So  that  I  think  the  jury  could  fairly  find  that  the  intestate  con- 
tributed to  the  accident  which  produced  his  death.  If  the  failure 
of  plaintiff's  intestate  to  obey  the  rules  of  the  defendant,  or  the 
direction  of  its  foreman,  caused  or  contributed  to  the  accident,  the 
plaintiff  cannot  recover.  La  Croy  v.  Bailroad  Co.,  132  N.  Y.  570, 
30  N.  E.  Bep.  391. 

The  appellant  strenuously  insists  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  by  reason  of  an  alleged  error 
of  the  court,  in  its  charge  to  the  jury,  as  to  the  fact  of  the  nonob- 
servance  of  section  8,  c.  462,  of  the  Laws  of  1887,  which  provides, 
in  substance,  that  the  owners,  agents,  or  lessees  of  buildings  hav- 
ing elevators  must  provide  trap  or  automatic  doors  to  such  eleva- 
tors, so  constructed  as  to  open  and  close  by  the  action  of  the  elevator 
in  ascending  and  descending.  In  relation  to  that  statute  the  court 
charged  as  follows: 

"This  tsrtatute  itself  has  no  sort  of  bearing  upon  the  case,  if  you  come  to  the 
«*oucliision— and  I  charge  you,  as  matter  of  law,  that  yon  must  come  to  the 
conclusion—that  plaintiff*8  intestate  did  know  that  tliia  elevator  was  not 
provided  with  automatic  doors.  So  that,  I  apprehend,  when  you  come  to  tlie 
discussion  of  the  case,  you  will  lay  aside  that  provision  of  law,  because  it 
bas  no  bearing,  and  cannot  lead  you  to  any  proper  conclusion,  and  ought 
ifeot  to  have  any  weight  in  the  jiicy  box  or  jury  room.  It  is  not  an  element 
in  this  case.  It  is  an  undisputed  fact  in  the  case  that  deceased  did  know 
tbe  manner  in  which  the  elevator  was  constructed.  He  knew  what  protec- 
tion there  was,  and  he  accepted  the  situation— accepted  the  employment— 
nnd  did  what  he  was  doing  on  the  day  he  was  kiUed  with  the  full  knowledge 
of  those  things,  so  far  as  the  protection  against  danger,  whlcli  defendant  had 
roade  to  the  elevator,  is  concerned." 

I  do  not  think  this  charge  constitutes  reversible  error.  In  sub- 
stance, it  states  the  rule  applicable  to  this  case  correctly.  The 
statute  was  enacted  for  the  benefit  of  employes.  Any  one  injured 
in  consequence  of  it  not  being  complied  with  has,  undoubtedly, 
a  right  of  action  therefor.  Cltv  of  Rochester  v.  Campbell,  123  N.  Y. 
405-414,  25  N.  E.  Bep.  937;  Willy  v.  MuUedy,  78  N.  Y.  310.  The 
action  is  not  brought  upon  the  statute,  but  is  founded  upon  de- 
fendant's alleged  negligence.  The  violation  of  the  statute,  by  not 
furnishing  doors  to  the  well  hole,  is  undoubtedly  evidence  of  the 
negligence  charged,  but  it  does  not  follow  from  that  that  the 
charge  was  erroneous.  The  duty  prescribed  by  this  statute  is  not 
more  or  greater  than  the  common-law  duty  of  an  employer  to  his 
employes,  to  provide  a  safe  place  in  which,  and  proper  machini*ry 
with  which,  to  work;  and  the  defendant's  liability  to  the  person  in- 
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jured  by  means  of  the  statute  not  being  complied  with  is  not  an 
absolute  one,  but  is  subject  to  the  same  limitations  and  restric- 
tions as  is  the  common-law  liability  for  not  furnishing  a  safe  place 
and  proper  machinery.  The  defendant's  noncompliance  with  the 
statute  would  not  relieve  the  plaintiff  from  the  burden  of  showing 
a  lack  of  contributory  negligence  on  the  part  o£  the  intestate. 
McEickard  v.  Flint,  114  N.  Y.  222-227,  21  N.  E.  Rep.  153.  The 
duty  imposed  by  the  statute  was  for  the  benefit,  among  others,  of 
plaintiff's  intestate.  It  was  one  that  could  be  waived  by  him, 
so  far  as  he  was  concerned,  in  accepting  employment  of  the  defend- 
ant Willy  V.  MuUedy,  78  N.  Y,  310-315.  The  absence  of  a  door 
from  the  well  was  apparent,  and  must  have  been  well  known  by 
plaintiff's  intestate.  He  worked  there  for  weeks  before  the  hap- 
pening of  the  accident;  used  the  elevator  daily,  and  several  times 
a  day.  He  knew  of,  and  was  instructed  what  to  do  with,  the 
device  that  took  the  place  of  a  door.  It  must  be  held  that  it  was 
satisfactory  to  him,  and  that  ho  waived  the  full  and  complete  per- 
formance of  the  duty  which  defendant  owed  to  him,  and  that  he 
voluntarily  assumed  the  risks  incident  to  the  absence  of  the  door. 
Gibson  v.  Bailway  Co.,  63  N.  Y.  449;  De  Forest  v.  Jewett,  88  N.  Y. 
264;  Anthony  v.  Leeret,  105  N.  Y.  591-600,  12  N.  E.  Bep.  561; 
Hickey  v.  Taaffe,  105  N.  Y.  26-35,  12  N.  E.  Hep.  286;  Shaw  v. 
Sheldon,  103  N.  Y.  667,  9  N.  E.  Bep.  183;  Appel  v.  Bailway  C5o., 
Ill  N.  Y.  550,  19  N.  E.  Bep.  93;  Fredenburg  t.  Railway  Co.,  114 
N.  Y.  582,  584,  21  N.  E.  Bep.  1049;  Williams  v.  Bailroad  Co.,  116 
:N.  Y.  628,  22  N.  E.  Bep.  1117;  Odell  v.  Bailroad  Co.,  120  N.  Y.  323, 
24  N.  E.  Bep.  478;  Davidson  v.  Cornell,  132  N.  Y.  228-234,  30  N.  E. 
Bep.  573.  And  in  taking  that  risk  he  waived  the  benefit  intended 
by  the  statute,  and,  as  to  him,  its  provisions  are  not  to  be  con- 
sidered. 

The  court  was  correct,  also,  in  charging  the  jury  that  they  must 
come  to  the  conclusion  that  plaintiff's  intestate  did  know  that  the 
elevator  was  not  provided  with  automatic  doors.  That  it  was  not 
so  provided  was  perfectly  obvious  and  apparent,  uncontradicted  and 
undisputed.  It  was  a  matter  the  plaintiff's  intestate  could  not  help 
knowing,  and  a  specific  finding  to  the  contrary  by  the  jury  would 
have  been  properly  set  aside  by  the  court  as  one  not  only  contrary 
to  the  evidence,  but  wholly  without  evidence  to  support  it  The 
findings  of  the  jury  were  sustained  by  the  evidence,  and  the  case 
was  properly  submitted  by  the  court,  and  the  judgment  should 
therefore  be  affirmed,  with  costs.     All  concur. 


(70  Hun,  152.) 
BANK  OP  NEW  YORK  v.  AMERICAN  DOCK  &  TRUST  CO. 

(Supreme  Court,  General  Term,  First  Department    June  30,  1893.) 

Warbhousb  CoidCPANiES— Fbaudulbnt  Reobipts— Bona  Kidb  Holdbbs. 

One  loaning  money  on  a  warehouse  receipt  signed  by  the  president  of 
the  warehouse  company,  and  acknowledging  receipt  of  certain  goods  from 
such  president,  Is  put  on  inquiry,  and  cannot  rely  on  the  representations 
of  such  officer,  they  being  in  such  case  only  tho>e  of  an  individual. 
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Exceptions  from  circuit  court,  New  York  county. 

Action  by  the  Bank  of  New  York,  National  Banking  Association, 
against  the  American  Dock  &  Trust  Company,  for  damages  for 
issuing  a  spurious  warehouse  receipt.  Judgment  for  defendant 
Plaintiff  moTes  for  new  trial  on  exceptions  ordered  to  be  heard 
in  the  first  instance  at  general  term.     Motion  denied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BAR- 
RETT, JJ. 

Oibson  &  Whiting,  (John  B.  Whiting,  of  counsel,)  for  appellant. 
Kenneson,  Grain  &  Ailing,  (Thaddeus  D.  Kenneson,  of  counsel,) 
for  respondent 

BARRETT,  J.  The  main  question  here  is  whether  the  plaintiff 
is  to  be  treated  as  a  bona  fide  holder  of  the  warehouse  receipt  upon 
the  faith  of  which  it  advanced  money  to  the  defendant's  president, 
Stone.  This  warehouse  receipt  was  signed,  **M.  W.  Stone,  Prest," 
and  it  acknowledged  the  receipt  on  storage  at  the  American 
docks,  for  account  of  M.  W.  Stone,  of  162  bales  of  cotton.  This 
acknowledgment  was  false.  The  company  had  i*eceived  no  such 
cotton.  Stone  had  simply  prepared  and  signed  the  paper  to  raise 
money  thereon  for  his  own  private  purposes.  'Hiere  is  no  ques- 
tion here  of  general  authority.  Both  the  president  and  the  treas- 
urer were  expressly  authorized  by  the  board  of  directors  to  sign 
warehouse  receipts.  If,  in  the  present  case,  therefore,  this  par- 
ticular receipt  had  been  made  out  in  the  name  of  |K>me  one  discon- 
nected with  the  company,  and  the  plaintiff  had  innocently  and  in 
good  faith  adyanced  money  to  such  person  thereon  upon  the  strength 
of  official  representation,  a  recovery  could  doubtless  have  been  had. 
There  is  ample  support  for  this  proposition  in  the  case  of  Fifth 
Ave.  Bank  v.  Forty-Second  St  &  G.  St  Ferry  R.  Co.,  decided  by  the 
court  of  appeals,  and  reported  in  33  N.  E.  Rep.  378.  But  here  the 
receipt  was  made  out  in  the  name  of  the  president,  and  was  signed 
by  him.  The  plaintiff  knew  that  the  Stone  named  in  the  receipt 
\vas  the  same  i)erson  who,  as  president,  had  signed  it.  The  im- 
plication was  that  the  defendant's  president  had  attempted  to  con- 
tract with  himself  as  an  individual.  The  instrument  not  only  ac- 
knowledged the  receipt  of  the  goods,  but  specified  the  terms  and 
conditions  of  the  pretended  bailment  Upon  the  presentation  of 
such  a  document,  to  be  used  for  Stone's  i)ersonal  benefit,  the  plain- 
tiff was  at  once  put  upon  inquiry,  and  was  bound  to  verify  its 
genuineness  in  a  proper  way.  It  certainly  could  not  rely  upon  the 
representation  of  the  ofBcer,  whose  very  appearance  in  the  trans- 
action was  what  called  for  the  inquiry.  Any  representation  that 
Lie  made  would  necessarily  have  been  individual,  and  not  official. 
The  law  does  not  recognize  his  acting  in  the  dual  capacity.  He 
cannot  at  the  same  moment  borrow  the  mioney  as  an  individual 
and  as  an  officer  represent  the  genuineness  of  the  security.  The 
case  on  this  head  is  directly  within  the  principle  enunciated  in 
Manhattan  Life  Ins.  Co.  v.  Forty-Second  St  &  G.  St  Ferry  R.  Co., 
19  N.  Y.  Supp.  90,  and  in  Moores  v.  Bank,  111  U.  S.  164,  4  Sup.  Ct 
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Rep.  345.  There  is  a  plain  distinction  between  tiie  present  case 
and  those  cases  where  the  instrument  simply  acknowledged  ihe 
officer's  interest  in  the  company.  This  distinction  was  pointed  out 
in  Titns  v.  President,  etc.,  5  Lans.  250,  61  N.  Y.  237;  and  the  rale 
Uid  down  in  Claflin  r.  Bank,  25  N.  Y.  295,  was  not  qn^tioned. 
That  rule,  in  substance,  is  that,  when  what  purports  to  be  the  com- 
IMiny's  contract  shows  upon  its  ffece  the  officers  use  of  his  official 
position  for  his  own  benefit,  every  one  to  whom  the  contract  comes 
is  put  upon  inquiry.  See,  also,  Neuendorff  v.  Insurance  Co.,  69  N. 
Y.  389;  Pratt  v.  Insurance  Co.,  53  Hun,  101,  6  N.  Y.  Supp.  78; 
Farrington  v.  Railroad  Co.,  150  Mass.  406,  23  N.  E.  Rep.  109,  The 
plaintiff  was  permitted  to  show  the  actual  transaction  between  it 
and  Stone;,  that  is,  the  loan  of  the  money  relying  upon  the  ware- 
house receipt,  and  in  ignorance  of  its  character.  What  was  ex- 
cluded was  Stone's  representations.  But  these  representations, 
as  we  have  seen,  were  not  official.  The  representations  were  made 
at  the  bank,  when  Stone  applied  for  the  loan,  and  were  simply  his 
individual  statements  with  regard  to  his  own  private  business. 
Even  if  admitted,  they  would  not  have  helped  the  plaintiff,  for 
nothing  that  Stone  could  have  said  at  the  time  and  under  the  cir- 
cumstances would  have  absolved  it  from  the  duty  of  further  inquiry; 
and  no  other  inquiry  was  made.  The  exceptions  should  be  over- 
raled,  and  judgment  ordered  dismissing  the  complaint,  with  costs 
of  this  application  and  of  the  trial.     All  concur. 


(70  Hiin.  135.) 
DUFFY  V.  DUFFY  et  aL 

(Supreme  Court,  General  Term,  First  Department   June  80,  1893.) 

1.  Dbvisb  in  Lieu  of  Dowbr— Election  to  Rbject— What  Constitutes. 

In  a  suit  for  partition,  where  a  widow,  under  a  wrong  construction  of 
her  husband's  wiU,  sets  up  an  answer  claiming  all  the  land  sought  to  be 
partitioned,  she  does  not  thereby  reject  a  light  under  the  will  to  a  part 
of  the  land  In  lieu  of  dower. 

2.  Same— Constbuction  of  Decree. 

A  decree  proTided  that  unless  a  widow  file  in  writing  within  a  certain 
time  a  refusal  to  accept  under  her  husband's  wiU,  and  an  election  tc 
take  dower,  she  would  be  deemed  to  have  accepted  the  provisions  of  tb€ 
wilL  Hdd,  where  the  widow  died  without  filing  a  writing,  that  the  decree 
did  not  justify  a  recital  in  an  order  of  distributi(«  that  idie  died  without 
having  accepted  tlie  provisions  of  tlie  will. 

Appeal  from  special  term,  New  York  county. 

Suit  for  partition  by  Mary  Duffy  (Mary  Ann  McGahy,  subetitated 
as  plaintiff)  against  Catherine  Duffy  (John  McArdle,  individually 
and  as  administrator  of  Oatberine  Duffy,  deceased,  substituted  as 
defendant)  and  others.  From  an  order  dated  May  31,  18d2,  con- 
firming a  referee's  report  of  sale,  and  decreeing  distribution  of  the 
proceeds;  from  an  order  dated  June  22,  1892,  denying  a  motion 
to  resettle  the  previous  order;  and  from  an  order  dated  March 
23,  1893,  denying  a  motion  to  amend  the  interlocutory  decree  of 
partition  and  sale  and  other  papers, — John  McArdle,  individually 
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and  as  adtninistrator,  appeals.  Order  dated  MCtj  3l8t  modified* 
Order  dated  June  22d  reversed.  Appeal  fnwn  order  of  March  23d 
diamissed. 

For  prior  reports,  see  3  N.  Y.  Supp.  23,  26  N.  E.  Bep.  769,  menL,. 
and  29  K.  £.  Bep.  1033,  mem. 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT  and  BAR 
BETT,  JJ. 

Rufus  H.  Williams,  for  appellant, 
Sidney  H.  Stuart,  for  respondent  Mary  Duffy. 
W.  Irwin,  for  respondent  Susan  Daly. 

Dcherty,  Dumin  &  Hendrick,  for  respondents  Francis  Duffy  and' 
others. 

BABRETT,  J.  There  are  here  three  appeals:  First,  an  appeal 
from  what  is  called  an  order  made  by  Mr.  Justice  Lawrence  at  spe- 
cial term  on  the  31st  day  of  May,  1892,  confirming  a  referee's  re- 
port of  sale  in  partition,  and  decreeing  distribution  of  the  proceeds 
of  sale;  second,  an  appeal  from  an  order  made  by  the  same  justice, 
at  special  term,  on  the  22d  day  of  June,  1892,  denying  a  motion  to 
resettle  the  previous  order  by  varying  the  direction  therein  as  to 
the  distribution  of  a  certain  part  of  the  proceeds  of  sale;  third, 
an  appeal  from  an  order  made  by  Mr.  Justice  ingraham,  at  special 
term,  denying  a  motion  to  amend  the  interlocutory  judgment  in  the 
particulars  as  to  which  relief  had  been  sought  by  the  motion  last 
referred  to. 

The  substantial  question  brought  up  by  these  appeals  is  whether 
Catherine  Duffy,  the  widow  of  Philip  Duffy,  did  or  did  not  elect 
in  her  lifetime  to  accept  the  provision  made  for  her  in  her  husband's 
will  in  lieu  of  dower.  That  provision  was  a  devise  of  the  undivided 
lialf  of  the  property  sold  umder  the  decree  of  partition  herein,  "or 
one-half  of  the  net  proceeds  thereof,  to  her  or  her  heirs  or  devisees 
forever.''  Philip  Duffy  died  on  the  3d  day  of  June,  1886.  Cath- 
erine made  no  claim  to  dower  within  one  year  thereafter.  Under 
tbe  statute,  then  her  election  to  accept  the  provisions  of  the  will 
became  fixed  and  settled.  She  could  not  thereafter  reject  such 
provision,  and  claim  her  dower.  1  Bev.  St  742,  §  14;  Akin  v. 
Kellogg,  119  N.  Y.  447,  448,  23  K  E.  Bep.  1046. 

It  is  contended,  however,  that  there  was  an  express  repudiation 
of  the  provision  of  the  will;  not  in  the  manner  contemplated  by 
the  statute, — for  Mrs.  Duffy  neither  entered  upon  the  lands  indi- 
vidually nor  did  she  commence  proceedings  for  the  recovery  or 
assignment  of  dower, — but  by  the  as80rti<Hi  in  her  answer  in  this 
action  of  a  greater  right  than  that  conferred  by  the  provision  of 
the  wilL  We  say  that  Mrs.  Duffy  never  entered  upon  the  lands 
individually,  because  it  is  claimed  that  her  acts  in  collecting  rents 
emphasized  her  refusal  to  accept  the  provisions  of  the  will;  but  she 
collected  these  rents  as  executrix,  and  her  acts  in  that  regard  had 
no  bearing  upon  the  question  of  her  individual  election.  In  her 
answer,  Mrs.  Duffy  denies  the  tenancy  in  common  set  up  in  the 
complaint;  alleged  that  by  the  will  her  husband  devised  all  his  real 
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estate  to  her;  and  asserts  absolute  ownership  in  fee  of  the  premises 
in  question,  and  of  the  whole  thereof.  We  do  not  think  that  Mrs. 
Duffy  was  concluded  by  this  claim  of  superior  right  By  making 
it  she  did  not  reject  the  provision  of  the  will  as  between  such 
provision  and  the  dower  right  The  question  whether  riie  would 
accept  such  provision  rather  than  dower  was  not  involved  in  the 
■assertion  of  another  and  a  different  right  which  was  greater  than 
either,  and  the  assertion  of  the  greater  right  was  not  inconsistent 
with  the  acceptance  of  the  lesser.  Her  claim  of  absolute  owneiv 
ship  involved  an  inaccurate  construction  of  her  husband's  will, 
not  repudiation  of  what  was  re^y  provided.  If  the  situation 
liad  been  reversed,  her  baseless  assertion  of  absolute  ownership 
would  not  have  relieved  her  from  the  running  of  the  statutory  year, 
nor  would  an  election  thereafter  to  take  dower  have  been  permit- 
ted. The  election  to  accept  the  testamentary  provision  follows 
the  running  of  ihe  statutory  year,  unless  in  the  interim  there  is, 
.as  was  said  in  Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  ^*an  un- 
equivocal assei'tion  of  a  claim  to  dower,  and  a  renunciation  of  the 
provisions  made  by  the  will."  Here  there  was  neither  assertion 
•of  the  one  right  nor  renunciation  of  the  other.  There  was  simply 
what  amounted  to  an  unfounded  claim,  based  upon  an  inaccurate 
■opinion,  that  the  will  gave  her  more  than  it  really  did  give  her; 
and,  as  a  sequence,  that  she  not  only  accepted,  but  actually  insisted 
upon,  all  that  it  gave  her, — the  remaining  one-half  as  well  as  the 
one-half  clearly  devised;  that  is,  the  whole. 

It  is  contended,  however,  that  the  order  of  distribution  was  right, 
because  it  followed  the  interlocutory  decree  which  was  made  on  the 
19th  of  December,  1887.  By  this  latter  decree  Mrs.  Daffy  was 
required  to  indicate  her  refusal  of  the  provisions  of  the  will,  and 
lier  election  to  accept  dower  by  an  instrument  in  writmg  to  be 
filed,  and  a  certified  copy  thereof  to  be  delivered  to  the  referee, 
within  30  days  after  the  sale.  In  case  she  failed  to  do  this,  the 
-decree  provides  that  she  shall  be  deemed  to  have  accepted  the  pro- 
visions of  the  wilL  These  words  then  immediately  follow  this  lat- 
ter expression: 

"To  be  fixed  by  the  said  referee  according  to  the  principles  of  law  appllca- 
l)le  to  annuities,  and  to  be  paid  over  to  her  in  a  gross  sum;  or,  at  her  elec- 
tion, one-third  of  the  proceeds  of  said  sale  to  be  paid  into  court,  according  to 
law  and  the  rules  and  practice  of  the  court,  for  the  purpose  of  being  Investpd 
for  her  benefit,  according  to  law." 

This  is  somewhat  confusing,  but  the  meaning  can  be  gathered 
from  the  context  It  is  quite  evident  that  the  words  which  we 
have  quoted  were  intended  to  apply  to  an  election  to  receive  dower, 
and  not  to  the  acceptance  of  the  provisions  of  the  will.  Plainly 
they  could  not  have  applied  to  an  acceptance  of  the  provisions  of 
the  will.  The  decree  should  be  read  as  though  all  that  preceded 
these  words,  with  regard  to  the  manner  of  refusal  and  election, 
had  been  embraced  in  parentheses.  It  would  then  read  clearly 
enough,  and,  doubtless,  as  was  intended,  to  wit: 

**The  dower  of  the  aaid  defendant  Catherine  Duffy,  wife  of  Philip  Duffy, 
•deceased,  in  case  she  refuses  to  accept  the  provisions  of  said  will  of  said 
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Philip  Duffy,  and  doots  to  receive  said  dower,  •    •    •    to  be  fixed  by  the  aaid 
referee  According  to  the  principles  of  law  applicable  to  annuities,'*  etc. 

Mrs.  Duffy  died  long  before  the  sale^  and  she  never  filed  a  refusal 
to  accept  the  provMons  of  the  will,  or  an  election  to  receive  dower. 
It  will  be  observed  that  she  was  not  required  to  file  an  election 
to  accept  the  provisions  of  the  will.  Acceptance  was  deemed  to 
follow  her  failure  to  file  "such  refusal  or  election,"  that  is,  such  re- 
fosal  of  the  provisions  of  the  will  or  such  election  to  receive  dower. 
Whether  this  part  of  the  interlocutory  decree  was  authorized  we 
need  not  consider.  It  attempted  to  give  the  widow  more  than 
the  statutory  year  to  determine  whether  she  would  prefer  dower 
to  the  provisions  of  the  will.  But  even  if  the  decree  was  right  in 
this  respect,  it  did  not  justify  the  recital  in  the  order  appealed 
from  of  May  31,  1892,  upon  which  recital  Mrs.  Duffy's  representa- 
tive had  been  deprived  of  any  share  in  the  proceeds  of  the  sale. 
This  recital  is  as  foUows: 

'*And  it  appearing  to  the  sadsfacptlon  of  the  court,  by  the  affidavits  of 
William  Irwin  and  S&dney  H.  Stuart,  that  the  defendant  Catherine  Duffy 
^ied  on  the  19tii  day  of  November,  1890,  without  having  accepted  the  pro- 
visions of  the  will  of  Philip  Duffy,  deceased,  in  lieu  of  her  dower  in  his  es- 
tate, and  without  having  elected  to  receive  the  same  in  lieu  thereof." 

This,  as  we  have  seen,  does  not  follow  the  interlocutory  decree, 
nor  is  it  warranted  by  the  facts.  Mrs.  Duffy  had  accepted  the 
provisions  of  the  will  by  failing  to  "commence  proceedings  for  the 
recovery  or  assignment"  of  her  dower  within  one  year  after  the 
death  of  her  husband,  and  she  thereby  had  elected  to  receive  such 
provisions,  whatever  they  were,  and  however  they  might  be  con- 
strued, in  lieu  of  dower.  What  has  been  called  the  order  of 
May  31,  1892,  was  in  reality  the  final  judgment  in  the  action 
entered  pursuant  to  section  1577  of  the  Code  of  Civil  Procedure. 
It  was  founded  upon  the  report  of  sale,  and  upon  the  pleadings, 
interlocutory  judgment,  and  all  the  proceedings  in  the  action;  but 
it  was  not  founded  upon  the  affidavits  of  William  Irwin  and  Sidney 
H.  Stuart,  which  are  recited  therein.  The  notice  of  the  application 
makes  no  mention  of  these  or  of  any  affidavits,  nor  are  they  to  be 
found  in  the  record.  These  gentlemen  niade  affidavits  to  oppose 
the  subsequent  motion  for  a  resettlement  of  this  judgment,  but 
none,  apparently,  to  support  the  recital  under  which  the  court 
adjudicated  against  Mrs.  Duffy's  representative.  All  that  could 
be  finally  adjudged  following  the  interlocutory  decree  alone  was 
that  Mrs.  Duffy  died  without  having  refused  the  provisions  of  the 
will  or  elected  to  receive  dower.  Even  as  to  that  the  interlocutory 
decree  ceased  to  be  operative  upon  her  death,  for  she  had  30  days 
after  the  sale  thereunder  to  file  her  refusal.  It  is  apparent  that 
upon  her  death  further  directions  became  imperative,  and  that  her 
representative  was  entitled  to  a  hearing  in  the  usual  way  upon 
proper  proofs.  We  think,  however,  that  all  the  facts  essential 
to  a  final  disposition  of  the  question  in  dispute  were  before  the 
court  upon  the  motion  for  a  resettlement  of  the  order  or  judgment 
of  distribution,  and  that  the  right  of  Mrs.  Duffy's  representative 
to  one-half  of  the  net  proceeds  of  the  sale  then  sufficiently  appeared. 
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Ihe  order  of  June  22,  1892,  should  therefore  be  reversed,  and  the 
motion  granted,  and  accordingly  the  order  or  judgment  of  May  31, 
1892,  should  be  modified  by  striking  out  the  recital  aboTe  referred 
to,  and  instead  thereof  adjudging  that  Catherine  Duffy  did  dect  to 
accept,  prior  to  her  death,  the  undivided  one-half  interest  in  the 
property  first  described  in  the  complaint  and  in  said  judgment  of 
partition  in  lieu  of  her  dower,  and  that  her  estate  and  next  of  kin 
are  entitled  to  receive  the  same,  and  that  the  referee  named  in  the 
judgment  of  partition  be  directed  to  x>ay  oyer  to  the  administrator 
of  tiie  estate  of  the  said  Gathenne  DuBty,  deceased,  one-half  of  the 
set  proceeds  arising  from  the  sale  of  said  premises,  with  f  10  costs 
of  this,  appeal,  and  disbursements,  payable  out  of  the  general  pro- 
ceeds of  the  sale;  and  the  appeal  from  the  order  of  March  23,  1893, 
should  be  dismissed,  without  costs.    All  concur. 


(70  Hun,  178.) 
.  FORD  et  al.  v.  LIVINGSTON  et  aL 

(Supreme  CJourt,  General  Term,  First  Department    June  30.  1893.) 

Lunatics— Damages— Real  Estate. 

Damages  recovered  for  Injury  to  the  fee  of  a  lunatic's  real  estate  are 
to  be  treated  as  real  estate  wht*re  he  dies  without  recovering  his  com- 
petency. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  K.  Ford  and  another,  administrators  of  Benja- 
min Page,  deceased,  against  Charles  O.  Livingston  and  others. 
Judgment  for  defendants.     Plaintiffs  appeal.     Affirmed 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLI/ETT,  J. 

D.  Solis  Ritterband,  (Henry  A-  Forster,  of  counsel,)  for  appellants. 

Francis  T.  Gurrettson,  J.  Fred.  Kemochan,  Schenck  &  Funnebt, 
and  Wyatt  &  Trimble,  (William  E.  Wyatt,  of  counsel,)  for  respond- 
ents. 

VAN  BRUNT,  P.  J.  In  1851  one  Benjamin  Page  became  seised 
in  fee  of  the  premises  38  and  40  West  Broadway  by  devise  from  his 
grandfather,  John  R  Livingston.  In  1876,  Page,  still  seised  of 
tiiese  premises,  was  declared  to  be  a  lunatic,  and  Stephen  H.  Olin 
was  duly  appointed  committee  of  his  personal  estate.  Page  con- 
tinued a  lunatic  all  his  life,  and  said  Olin  was  his  c(Hnmittee  at  the 
time  of  his  death.  In  1877  the  Metropolitan  Elevated  Railway 
Company  commenced  the  erection  of  the  Sixth  Avenue  Elevated 
Railroad  in  front  of  38  and  40  West  Broadway,  and  shortly  after 
the  railroad  and  its  equipments  were  leased  by  the  Manhattan  Ele- 
vated Railway  Company,  which  has  operated  it  ever  since,  and  there- 
by greatly  impaired  the  value  of  38  and  40  West  Broadway.  In  Oc- 
tober, 1888,  Olin,  as  such  committee,  began  an  action  in  the  su- 
perior court  to  restrain  the  I'ailroad  company  from  operating  its 
railroad  in  front  of  said  premises,  and  for  past  rental  damages;  and 
im  the  13th  of  December,  1890,  a  judgment  was  entered  enjoining 
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the  maintenanoe  and  operation  of  said  railroad,  unless  the  rafl- 
road  comiMiny  paid  to  said  Olin  as  committee  14,000^  with  interest 
from  the  date  of  the  judgment,  as  fee  damages,  as  thej  have  been 
termed,  and  requiring  him  in  that  event  to  execute  to  the  said  com- 
panies conrejances  or  releases  of  the  easements  tak^i  by  them. 
In  January,  1892,  the  elevated  railroad  companies  proposed  to  com- 
promise by  paying  |4,000,  but  without  interest,  as  the  judgment 
required,  and  on  tiie  25th  of  January,  1892,  OUn  presented  a  peti- 
tion to  the  court  of  common  pleas  asking  leave  to  execute  releases 
^ind  conveyances  to  the  companies  of  the  easements  taken  by  them 
upon  receiving  the  sum  of  f4,000,  although  the  judgment  of  the 
superior  court  required  the  payment  of  f4,000  with  interest.  Upon 
the  same  day  the  court  made  an  order  granting  leave  to  Olin,  as 
-committee,  to  execute  such  releases  and  conveyances  upon  receipt 
from  the  elevated  companies  of  f 4,000.  Olin,  as  such  committee, 
^executed  and  delivered  to  the  railroad  companies  a  release  of  all 
claims  and  causes  of  action  ai;ising  out  of  the  operation  and  main- 
tenance of  the  railroad,  and  a  conveyance  of  all  the  interests  and 
easements  which  he  as  committee  had  in  and  to  West  Broadway  in 
front  of  the  premises  in  question,  taken  by  the  railroad  as  then  con- 
structed and  operated,  and  on  the  same  day  the  companies  paid 
to  him  as  committee  |4,000  for  fee  damages  and  f2,000  for  rental 
•damages,  and  certain  costs.  On  the  20th  of  February,  1892,  Page 
died  intestate,  and  in  April,  1892,  the  plaintiffs  were  appointed  ad- 
ministrators. Olin,  as  committee,  turned  over  to  the  plaintiffs 
the  moneys  in  his  hands  belonging  to  Page  at  the  time  of  his  death, 
except  the  sum  of  f4,000  paid  to  him  for  fee  damage,  and  |1,000 
.rental  damage.  The  plaintiffs  having  brought  an  action  against 
Olin  to  recover  the  f5,000  so  retained  by  him,  an  order  of  inter- 
pleader was  made  which  directed  the  present  defendants,  the  heirs 
at  law  of  Page,  to  be  substituted  as  defendants  in  place  of  Olin. 
Upon  the  triid  of  the  action  of  interpleader,  these  facts  appearing, 
the  court  adjudged  the  |4,000  fee  damage  to  be  real  estate,  and 
it  was  awarded  to  the  defendants  after  deducting  a  proportionate 
amount  of  the  costs  allowed  to  Olin  upon  the  granting  of  the  in- 
terpleader; and  the  f  1,000  rental  damage,  after  similar  deductions, 
was  awarded  to  the  plaintiffs  as  assets  of  the  estate.  From  the 
judf^nent  thereupon  entered  this  appeal  is  taken. 

The  sole  question  presented  is  whether  this  |4,000,  which  was 
the  price  paid  by  the  railroad  company  for  the  easements  taken 
by  them  from  the  lunatic,  was  real  estate  or  assets  of  the  deceased 
lunatic  belonging  to  his  administrators.  After  a  careful  examina- 
tion of  the  elaborate  brief  upon  the  part  of  the  appellants,  we  do 
not  see,  in  view  of  the  practice  of  the  courts  under  similar  circum- 
stances, and  which  has  been  long  established  prior  to  the  time  of 
any  statute  upon  the  subject,  that  there  can  be  any  doubt  but 
that  the  proceeds  of  the  real  estate  of  a  lunatic,  disposed  of  n» 
matter  how,  (unless  perhaps  pursuant  to  some  authority  coupled 
-with  an  interest  given  by  the  lunatic  while  sane,)  remain  real  es- 
:tate  so  long  as  his  incompetency  exists.     It  is  not  necessary  to 
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discuss  the  proposition  that  the  right  to  bring  actions  for  fee  dam- 
age is  Tested  in  heirs,  and  not  in  personal  repiiesentatives,  and 
therefore  that  which  is  taken  by  snch  an  action  is  to  be  considered 
as  real  estate,  and  the  amount  paid  therefor  to  be  deaned  as  real 
estate.  Now,  it  was  well  settled  long  prior  to  any  provisions  of 
our  statutes  that  the  proceeds  of  real  estate  sold  oy  the  court  be- 
longing to  lunatics  and  infants  should  be  considered  real  estate 
so  long  as  the  incompetency  continued.  The  theory  upon  which 
this  rule  is  based  is  an  eminently  just  one,  viz.  that  the  character 
of  one's  property  should  not  be  changed  without  his  consent;  and 
a  lunatic,  in  consequence  of  his  mental  condition,  and  an  infant 
in  consequence  of  his  incapacity  from  want  of  age,  not  being  able 
either  to  consent  or  object  to  a  change,  it  was  held  that  the  pro- 
ceeds of  the  sales  of  such  estates  should  retain  their  character 
until  the  owner  had  become  entitled  to  the  absolute  iK>ssession 
of  the  same.  This  principle  is  recognized  in  the  case  of  Horton 
V.  McCoy,  47  N.  Y.  21,  and  has  also  become  ingrafted  upon  our  stat- 
utes in  almost  all  proceedings  for  the  sale  of  real  estate 'of  incom- 
petent persons.  But  this  regulation  of  the  statutes  was  not  the 
adoption  of  a  new  policy  in  respect  to  these  matters,  but  was  simply 
placing  upon  the  statute  book  that  which  the  court  long  previous 
thereto  had  recognized. 

The  counsel  for  the  appellants  claim  certain  irregularities  in  the 
proceedings  in  pursuance  of  which  the  committee  assumed  to  exe- 
cute the  conveyance  to  the  devated  railroad  company.  We  do  not 
see  that  that  has  anything  to  do  with  the  question  before  us.  If 
the  railroad  companies  were  content  to  take  it,  that  was  a  ques- 
tion for  them  to  decide,  and  the  personal  representatives  of  the 
lunatic  have  no  interest  therein.  It  is  not  at  all  necessary,  there- 
fore, to  consider  the  points  which  have  thus  been  raised.  The 
money  was  paid  for  the  easements.  If  they  were  not  conveyed, 
the  title  still  remains  in  the  heirs  of  the  lunatic  But  we  imagine 
that  after  they  have  received  the  proceeds  of  the  sale  such  a  ctoim 
would  not  avail  them  much,  even  if  it  had  any  foundation. 

The  judgment  should  be  aflftrmed,  with  costs. 


(70  Hun,  288.) 
BEEKMAN  et  al.  v.  VAN  DOLSBN. 

(Supreme  CJourt,  General  Term,  First  Department    June  30,  1893.) 

1.  Indemnity— Construction. 

A  guamnty  of  indemnity  with  a  recital  that,  whereas  the  guarantois- 
as  trustees  of  an  estate  and  as  individuals  did  make  a  certain  instrument, 
and  that  therefore  '*we  hold  ourselves  responsible,"  etc.,  binds  the  guar- 
antors both  as  tnisleos  and  individually. 

2.  Same. 

Under  an  agreement  to  hold  the  guarantors  liable  for  "any  costs  and 
damages  which  may  be  incurred"  by  D.  the  guarantors  are  liable  for  any 
damages  for  which  D.  is  responsible,  and  It  is  not  necessary  that  ther 
should  have  he&a.  paid  by  D. 
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8w  Same. 

An  indemnity  against  costs  and  damages  Incurred  in  ejecting  a  tres- 
passer from  certain  property  does  not  include  claims  for  personal  services- 
of  the  person  indemnified. 
4.  Same. 

Neither  does  it  include  any  claims  which  he  may  have  for  damages- 
against  the  trt«pas8or. 

Appeal  from  special  term,  New  York  county. 

Action  by  Gerard  Beekman  and  J.  W.  Beekman,  trustees  of  the 
estate  of  J.  W.  Beekman,  deceased,  against  Susan  Van  Dolsen,  as 
executrix  of  A.  Van  Dolsen,  deceased.  Prom  a  judgment  entered 
in  favor  of  defendant  for  the  balance  of  a  counterclaim  over  and 
above  the  amount  recovered  by  plaintiffs,  and  also  from  an  ord<*r 
denying  plaintiffs'  motion  for  new  trial,  and  also  from  order  grant- 
ing the  defendant  an  extra  allowance,  plaintiffs  appeal.    Reversed. 

Fop  former  report,  see  18  N.  Y.  Supp.  376. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,. 
JJ. 

Mitchdl  &  Mitchell,  (Wm.  Mitchell,  of  counsel,)  for  appellants. 
Norwood  &  Coggeshall,  (Carlisle  Norwood,  of  counsel,)  for  re* 
spondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiffe, 
as  trustees  and  as  individuals,  they  being  as  such  trustees  and 
individuals  lessors  in  a  certain  lease  made  by  them  to  the  defend- 
ant's testator,  Abraham  Van  Dolsen,  to  recover  various  sums 
of  money  on  four  causes  of  action.  The  first  was  to  recover  the 
value  of  the  rent  pursuant  to  the  terms  of  the  lease.  The  second- 
was  to  recover  the  value  of  a  certain  retaining  wall,  bulkhead,  and 
dock  which  were  on  part  of  the  demised  premises  at  the  beginning 
of  the  term,  but  which  it  was  claimed  were  negligently  suffered  and 
permitted  to  be  injured  and  destroyed  by  the  lessee.  The  third 
cause  of  action  was  to  recover  a  sum  of  money  claimed  to  be  due 
from  the  defendant's  testator  pursuant  to  a  written  agreement 
made  in  reference  to  the  erection  of  a  small  wharf  or  dock  on  the 
demised  prendses.  The  fourth  cause  of  action  was  to  recover 
damages  occasioned  by  the  failure  of  the  defendant's  testator  to 
deliver  the  demised  premises  in  as  good  a  state  and  condition  as 
reasonable  use  and  wear  would  permit.  The  answer  denied  all 
liabUity  upon  the  various  causes  of  action  set  out  in  the  complaint^ 
and  aUegeid  as  a  defense  to  each  cause  of  action  that  inmiediately 
prior  to  and  at  l&e  time  of  the  execution  of  the  lease  mentioned 
in  the  complaint  (December,  1880)  one  Brainerd  and  one  Thompson- 
were  in  possession  of  the  premises  described  in  the  lease  with 
the  assent  of  the  plaintiffs,  and  that  contemporaneously  with 
its  execution,  at  the  express  Instance  and  request  of  the  plain- 
tiffs, there  was  executed  and  delivered  between  the  defendant 
and  said  Brainerd  and  Thompson  an  instrument  whereby  the 
defendant  appointed  said  Brainerd  and  Thompson  his  true  and 
lawful  attorneys  in  his  name,  place,  and  stead  to  collect  wharf- 
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age,  I'en'ts,  iceuea,  and  profits  out  of  and  to  grow  due  to  him 
under  the  Baid  indenture  of  lease.  That  said  Brainerd  and 
Thompson,  one  or  both  of  them,  after  the*  execution  of  the  lease 
XM)ntinued  in  the  actual  and  physical  possession  of  the  premises 
until  about  the  1st  of  June,  1882,  and  that  contemporaneously  with 
the  instruments  above  mentioned  the  plaintiffs  executed  and  de- 
livered to  defendant  an  instrument,  which,  after  reciting  said  lease 
-and  power  of  attorney,  proceeds  as  follows:  'TS'ow,  these  presents 
witness  that  we,  Gerard  Beekman  and  James  William  Beelonan,  as 
individuals  only,  in  consideration  of  the  foregoing  premises  and  of 
one  dollar  to  us  in  hand  paid,  do  hereby  agree  to  and  with  the  said 
Abraham  Van  Dolsen  to  hold  him,  the  said  Abraham  Van  Dolsen, 
harmless  as  to  the  acts  of  the  said  William  C.  Brainerd  and  George 
S.  Thompson  i)erformed  under  the  said  power  of  attorney:  pro- 
vided, always,  that  he,  the  said  Abraham  Van  Dolsen,  revokes  the 
said  power  of  attorney  upon  the  request  made  by  us  after  reason- 
able notice  that  he  make  such  revocation."  That  subsequently,  in 
January,  1882,  the  plaintiff  executed  and  delivered  to  the  defend- 
ant another  instrument,  which,  after  reciting  the  lease  and  power 
of  attorney,  and  that  they  had  revoked  and  annulled  the  guaranty 
of  said  Brainerd  and  Thompson,  and  that  the  defendant  in  conse- 
quence thereof  had  revoked  said  power  of  attorney,  and  that,  as 
they  were  informed,  said  Thompson  continued  to  enter  upon  said 
demised  premises  notwithstanding  such  revocation,  and  contrary 
to  the  wishes  of  said  Van  Dolsen,  proceeds  as  follows:  *^ow, 
therefore,  in  consideration  of  the  premises,  we  jointly  and  severally 
request  the  said  Van  Dolsen  to  treat  according  to  law  the  said 
George  S.  Thompson  as  a  trespasser  on  the  said  dock  premises, 
and  in  consideration  of  the  premises  and  one  dollar  we  hold  our- 
selves responsible  for  amy  cost  or  damage  which  may  be  incurred 
by  the  said  Van  Dolsen  in  treating  according  to  law  said  Thomp- 
son as  a  trespasser  as  aforesaid."  And  that  after  the  execution 
of  said  instrument  the  defendant  proceeded  against  Thompson  as 
a  trespasser  upon  said  premises,  and  expended  a  very  large  amount 
of  his  personal  time  in  so  doing  prior  to  the  11th  of  November,  18S2, 
of  the  value  of  |1,000,  and  incurred  costs  and  expenses  in  legal 
proceedings  and  otherwise,  and  was  damaged  in  the  sum  of  f  1,500; 
and  the  defendant  demanded  judgment  for  the  sum  of  f2,500,  and 
that  the  plaintiffs'  complaint  be  dismissed,  with  costs.  The  plain- 
tiffs replied  to  the  counterclaim  by  alleging  that  the  lease  in  ques- 
tion was  executed  by  virtue  of  authority  conferred  upon  them  by 
the  wiU  of  James  W.  Beekman,  deceased,  and  that  the  premiM» 
demised  in  said  lease  formed  part  of  the  undivided  residuary  estate 
of  said  testator,  and  denied  that  the  various  papers  referred  to 
in  the  answer  formed  part  of  said  lease,  and  alleged  that  the  pos- 
session of  Brainerd  and  Thompson  was  the  possession  of  the  defend- 
iint  They  also  denied  that  the  instruments  mentioned  were  exe^ 
cuted  at  their  express  instance  and  request,  and  admitted  that 
they  were  executed  at  their  suggestion;  and  said  pleading  con- 
tained various  other  allegations  and  denials  which  it  is  not  neces- 
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sary  to  mention  here.  Upon  the  trial  a  verdict  was  found  by  the 
jury  under  the  direction  of  the  court  in  favor  of  the  plaintiffs  on 
the  first  cause  of  action  and  in  favor  of  the  defendant  as  to  the 
second  and  fourth  causes  of  action;  and,  no  proof  having  been 
offei^d  as  to  the  third  cause  of  action,  the  court  dismissed  the  same 
upon  the  motion  of  the  defendant.  A  verdict  was  found  for  the 
defendant  upon  the  counterclaim  for  the  sum  of  f 2,500,  leaving  a 
balance  of  some  |884  in  favor  of  the  defendant  over  and  above  the 
amount  of  rent  found  to  be  due.  After  the  rendition  of  the  ver- 
dict, and  before  judgment,  the  defendant  died,  and  the  action 
was  revived  in  the  name  of  the  present  defendant  as  liis  executrix; 
and,  a  motion  having  been  made  for  an  extra  allowance,  an  allow- 
ance of  |500  was  granted  to  the  defendant,  and  a  similar  motion 
upon  the  part  of  the  plaintiff  was  denied;  and,  a  motion  having 
been  made  for  a  new  trial,  the  same  was  denied;  and  from  said 
judgment  and  orders  in  respect  to  the  extra  allowance  and  de^ 
nying  the  motion  for  new  trial  this  appeal  is  taken. 

Upon  the  trial  the  defendant  offered  proof  under  his  cause 
of  action  to  recover  upon  the  guaranty  mentioned  in  his  answer, 
showing  the  commencement  of  various  litigations  in  respect  to 
the  property  mentioned  in  the  lease,  and  also  claimed  to  recover, 
and  did  recover  by  the  verdict  of  the  jury,  compensation  for  the 
time  spent  by  him  in  respect  to  these  various  litigations.  It  was 
insisted  upon  the  trial,  and  is  now  urged  by  the  ap^llants,  that  the 
defendant's  claim  for  damages  under  the  guaranty  was  not  the 
proper  subject  of  a  counterclaim,  because  the  guaranty  was  made 
by  the  plaintiffs  as  individuals  only,  whereas  the  causes  of  action 
set  oat  tn  the  complaint  were  in  favor  of  the  plaintiffs  as  trustees 
as  well  as  individuals.  We  think  that  an  examination  of  the  in- 
struments  in  quesstion  will  show  that  this  contention  is  without 
foundation,  and  that  in  the  guaranty  of  January  19,  1892,  made 
after  the  revocation  of  the  power  of  attorney,  the  plaintiffs  bound 
themselves  in  both  capacities  in  which  they  seek  to  maintain  tiiis 
action.  The  guaranty  commenced  with  the  recital:  '^Whereasy 
♦  *  *  Cterard  Beekman  and  James  W.  Beekman,  •  •  ♦  as 
trustees  of  the  estate  of  James  W.  Beekman  and  as  individuals, 
did  grant,''  etc.;  "and  whereas,  •  •  •  the  said  Van  Dolsen 
did  at  our  request  appoint  said  Brainerd  and  Thompson,"  etc.;  "and 
whereas,  ♦  *  *  we  did  revoke  and  annul  said  guaranty,"  etc.: 
'*Now,  therefore,  in  consideration  of  the  premises,  we  jointly  and 
severally  request  the  said  Van  Dolsen  to  treat  according  to  law 
said  Thompson  as  a  trespasser  on  said  premises,  and  in  considera* 
tion  of  the  premises  and  |1  we  hold  ourselves  responsible  for  any 
cost  or  damage  which  may  be  incurred  by  said  Van  Dolsen  in  treat- 
ing said  Thompson  according  to  law  as  a  trespasser,"  etc.  It  is 
clear  that  the  grantors  described  in  the  recitals  of  the  instrument 
were  the  plaintiffs  as  trustees  and  as  individuals,  and  the  use  of 
the  words  "we"  and  "us"  throughout  the  instrument  refer  clearly 
to  this  recital.  Such  being  the  case,  it  would  seem  that  there 
was  an  attempt  upon  the  part  of  the  plaintiffs  to  bind  themselves 
v.24N.Y.8.no.5 — 27 
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in  both  capacities,  and  that  it  was  not  intended  to  be  simply  an 
individual  obligation;  and  that  this  was  the  intention  and  under- 
standing of  these  plaintiffs  is  appareit  when  we  read  the  guaranty 
of  December  2, 1880,  given  to  Van  Dolsen,  as  to  the  acts  of  Brainerd 
and  Thompson,  performed  under  the  power  of  attorney.  That 
reads:  ''Whereas,  the  said  Van  Dolsen  has  at  our  request  as  indi- 
viduals by  duly-executed  power  of  attorney  appointed,"  etc.  "Now, 
these  presents  witness  that  we  *  *  *  as  individuals  only,  in 
consideration  of  the  foregoing  premises,  do  hereby  agree,"  etc.  The 
wording  of  this  instrument  clearly  shows  that  when  the  plaintiffs 
intended  to  bind  themselves  only  as  individuals  they  were  in  no 
doubt  as  to  what  language  to  use.  But  in  the  subsequent  instru- 
ment, which  forms  the  basis  of  the  counterclaim,  they  referred  to 
themselves  as  trustees  and  individuals,  and,  without  any  attempt 
to  separate  their  interests,  executed  the  instrument  We  think 
that  it  was  plain  that  there  was  an  intention  upon  the  part  of 
these  plaintiffs  to  bind  themselves  by  this  guaranty  in  the  same 
capacities  in  which  they  had  executed  the  lease. 

It  is  further  claimed  that  the  defendant  could  count^daim 
under  the  guaranty  only  what  would  be  the  amount  in  which  he 
was  legally  damnified,  and  not  the  amount  for  which  he  was  legally 
liable,  and  that  no  proof  of  such  damage  was  offered.  It  is  ur^ed 
that  the  law  is  settled  in  this  state  t£at,  where  the  guaranty  is 
against  any  liability,  then  the  costs  and  legal  damages  which  may 
have  been  incurred  may  be  recovered,  but  where  the  contract  is  a 
guaranty  against  damage  or  a  guaranty  against  loss,  actual  damage 
or  actual  loss  must  be  shown  before  a  recovery  can  be  had.  But 
it  seems  to  us  that,  applying  the  rule  above  claimed,  the  point  urged 
is  not  well  taken.  The  guaranty  is  not  against  daniage  which  may 
be  suffered,  but  against  cost  and  damage  which  may  be  incurred 
"Suffered"  means  "paid,"  "incurred"  means  "become  liable  for.'' 
The  language  is,  "we  hold  ourselves  responsible  for  any  costs  and 
damages  which  may  be  incurred  by  said  Van  Dolsen,"  not  "which 
he  may  suffer;"  and  the  purport  of  the  language  is  the  same  as 
though  it  read  "which  he  may  become  liable  for,"  because  the  in- 
curring of  a  liability  does  not  necessarily  mean  that  such  liability 
has  been  paid.  This  guaranty,  therefore,  seems  to  be  an  indem- 
nity against  liability  incurred  in  the  shape  of  costs  and  damage, 
and  not  simply  an  agreement  to  indemnify  and  save  harmless  for 
damage  suffered.  We  think,  however,  that  the  objection  that  the 
defendant  was  allowed  to  recover  the  value  of  personal  services 
in  these  proceedings  against  Thompson  was  well  taken.  The  guar^ 
anty  did  not  contemplate  indemnity  for  personal  loss  of  time.  It 
was  against  all  costs  and  damage  which  might  be  incurred  by  him, 
and  it  seems  to  us  that  it  is  plain  that  these  terms  referred  to 
liabilities,  and  not  to  personal  claims  for  services  rendered.  "Costs 
and  damage  incurred"  do  not  seem  to  refer  to  claims  for  personal 
services,  but  rather  to  expenses  and  obligations  incurred  to  others 
in  carrying  out  the  request  of  the  guarantors. 

The  appellants  also  claim  that  the  defendant  was  allowed  to 
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recover  for  conxusel  fees  and  disbursements  incurred  in  treating 
Thompson  as  a  trespasser  in  excess  of  the  tarms  of  the  guaranty, 
and  that  the  various  litigations  which  were  commenced  against 
Thompson  and  his  licensees  or  lessees  were  not  such  as  were  con- 
templated by  the  guaranty.  Various  of  these  suits  were  brought 
to  recover  for  the  use  of  the  preMses  by  lessees  of  Thompson,  and 
also  against  Thompson  for  the  misappropriation  of  certain  wharf- 
ages received  prior  to  the  date  of  the  guaranty  in  question.  These 
do  not  seem  to  be  legitimate  items  of  damage  under  the  terms  of  the 
^aranty.  It  would  seem  to  have  been  the  intention  and  the  scope 
of  the  guaranty  that  Van  Dolsen  should  be  indemnified  in  his  at- 
tempts to  eject  Thompson  as  a  trespasser  from  the  premises,  which 
is  manifested  by  the  recital  that  Thompson  "continues  to  enter 
i]X)on  the  said  demised  premises  notwithstanding  the  said  revoca- 
tion, and  contrary  to  the  wishes  of  said  Van  Dolsen."  It  had  no 
relation,  therefore,  to  monetary  claims  of  the  defendant  against 
Thompson  and  his  lessees,  whatever  may  have  been  the  claim  of 
the  defendant  under  the  instrument  of  December  2, 1880,  which  was 
executed  by  the  plaintiffs  as  individuals  only. 

Several  other  exceptions  have  been  called  to  our  attention,  some 
of  which  seem  to  be  well  taken,  but,  in  view  cf  the  fact  that  a 
new  trial  must  be  had,  it  is  not  necessary  to  discuss  them.  We 
are  of  opinion  that  the  Judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event,  and  that  the  order  in  respect  to  an  extra  allowance 
should  be  affirmed,  without  costs.    All  concur. 


(70  Hun,  357.)  * 
SMITH  V.  SECOND  NAT.  BANK  OP  NEW  YORK. 

(Suxireme  Court,  General  Term,  First  Department   June  30,  1803.) 

Ahcillart  Admiwistrator— Powbrs. 

Code  CivU  Proc.  §  2700,  provides  that  an  ancillary  administrator  must, 
nnlees  otherwise  directed  by  court,  transmit  the  property  of  decedent, 
received  by  bim,  to  the  place  where  the  principal  letters  were  Issued, 
to  be  disposed  of  according  to  the  laws  thereof.  Section  2701  authorizes 
<!ourt8  to  direct  him  to  pay  creditors  of  the  deceased  within  the  state. 
Section  2702  provides  that,  with  certain  exceptions,  or  where  special  pro- 
Tision  Is  otherwise  made,  or  a  contrary  intent  Is  expressed  or  plainly  to 
be  inferred,  the  provisions  relative  to  the  rights  and  powers  of  executors 
and  administrators  shaU  apply  to  an  ancillary  administrator.  Hvld  that, 
it  not  being  the  intention  to  repeal  any  of  the  provisions  of  the  former 
sections  by  the  latter  section,  an  ancillary  administrator  had  no  power  to 
pledge  property  of  decedent 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Charles  A.  Smith,  as  ancillary  administrator  of  Caro- 
line Smith,  against  the  Second  National  Bank  of  New  York,  to  re- 
cover a  bond,  and  to  enjoin  its  sale.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PAR- 
KER, JJ. 
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Daniel  Seymour,  (H.  Parsons,  of  counsel,)  for  appdiant 
Butler,  Stilfanan  &  Hubbard,  (John  Notman,  of  eounsel,)  for  re- 
spondent. 

VA2^  BBUNT,  P.  J.  The  facts  established  upon  the  trial  were 
that  on  the  1st  of  November,  1886,  one  Sidney  T.  Smith,  as  ancil- 
lary administrator  of  tiie  estate  of  one  Caroline  G.  Smith,  applied 
for  a  loan  of  |600  from  the  defendant,  the  Second  National  Bank, 
stating  to  its  president  that  he  wanted  the  money  for  the  purposes 
of  the  estate,  in  anticipation  of  income.  The  bank  made  the  loan, 
and  it  was  credited  to  the  account  of  the  ancillary  administrator. 
He  delivered  a  promissory  note  therefor,  together  with  a  New  York 
7  per  cent  accumulated  debt  bond,  for  |5,000,  which  stood  in  the 
name  of,  and  formed  part  of  the  assets  of,  said  Caroline  G.. Smith. 
The  said  bond  and  note  have  been  in  the  possession  of  the  bank 
ever  since,  and  no  part  of  th^e  note  has  been  paid,  although  pay- 
ment has  been  demanded.  The  whole  amount  of  the  note  w^ 
paid  to  the  ancillary  administrator,  on  checks  drawn  by  him  as 
such  administrator,  in  the  ordinary  course  of  business,  from  time 
to  time.  The  bank  subsequently  attempted  to  collect  this  bond 
from  the  city  of  New  York,  but  its  transfer  had  been  stopped  by 
the  plaintiff,  who  had  been  appointed  ancillaiy  administrator  in 
the  place  and  stead  of  said  Sidney  T.  Smith.  The  bank  subse- 
quently attempted  to  sell  the  bond  at  public  auction,  on  notice  to 
plaintiff,  but  was  enjoined  by  temporary  injunction  in  this  action, 
which  was  brought  to  compel  the  delivery  of  the  bond  in  question. 
At  the  close  of  the  trial  the  appellant  moved  that  the  court  direct 
judgment  for  the  delivery  of  the  bond,  which  was  denied;  and  up- 
on motion  of  the  defendant's  counsel  the  complaint  was  dismissed, 
and  from  the  judgment  thereupon  entered  this  appeal  is  taken. 

The  sole  question  involved  in  this  appeal  is  as  to  the  right  of 
an  ancillary  administrator  to  pledge  any. portion  of  the  assets  of 
the  estate  which  may  come  into  his  hands.  In  the  case  of  Hopper 
V.  Hopper,  53  Hun,  394,  6  N.  Y.  Supp.  271,  decided  by  the  general 
term  of  the  second  department,  such  right  seems  to  have  been  recog- 
nized, although  not  necessary  to  the  decision  of  the  case;  it  hav- 
ing been  determined  in  that  case  that  an  ancillary  administration 
is  as  efficacious  as  any  other  administration,  so  far  as  the  ques- 
tion of  legal  title  is  concerned,  the  fact  that  the  administration  is 
ancillary  only  going  to  the  discretion  of  the  court  in  the  disposi- 
tion of  the  assets.  The  question  involved  in  that  case,  however, 
was  simply  whether  an  executor  who  receives  ancillary  letters 
in  this  state  is  liable  to  be  sued  here  in  the  same  manner  as  other 
executors,  whether  he  has  assets  of  the  estate  in  his  hands  or  not 
In  the  case  at  bar,  we  think  an  entirely  different  question  is  in- 
volved, and  that  a  consideration  of  sections  2700  and  2701  of  the 
Code  of  Civil  Procedure  shows  that  the  rights  of  an  ancillary  admin- 
istrator in  reference  to  the  estate  which  comes  into  his  hands  art* 
very  different  from  those  which  belong  to  an  administrator, 
or  executor  of  a  will  proved  within  this  state.  Sections  2700  an.  I 
2701  are  as  follows: 
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**Sec.  2700.  The  person  to  whom  ancillary  letteiB  ace  issued,  as  prescribed 
in  this  article,  luust,  mdeps  otherwise  directed  in  the  decree  awarding  the 
letters,  or  in  a  decree  made  upon  an  accoxinting,  or  by  an  order  of  the  sur- 
roj^ate.  made  during  the  administration  of  the  estate,  or  by  the  Judgment 
or  order  of  a  court  of  record  in  an  action  to  which  that  person  is  a  party, 
tmnsmit  the  money  and  other  personal  property  of  the  decedent  received  by 
him  after  the  letters  are  issued,  or  then  in  his  hands  in  another  capacity,  to 
the  state,  territory,  or  country  where  the  prlndpal  letters  were  granted,  to  be 
disposed  of  pursuant  to  the  laws  thereof.  Money  or  other  property  so  trans- 
mitted by  him  at  any  time  before  he  Is  so  directed  to  retain  it,  must  be  al- 
lowed to  him  up<n  an  accounting.  Sec.  2701.  The  surrogate's  court,  or  any 
coiu't  of  the  state  wiiich  has  jurisdiction  of  an  action  to  procure  an  accoimtlng, 
or  a  judgment  construing  the  will,  may,  in  a  proper  case,  by  Its  judgment 
or  decree,  direct  a  person  to  whom  ancillary  letters  are  Issued  as  prescribed 
in  this  article  to  pay  out  of  the  money  or  ayaUs  of  the  prop^ty  received  by  him 
under  the  ancillary  lettws,  and  with  which  he  Is  chargeable  upon  his  account- 
ing, the  debts  of  the  decedent  due  to  creditors  residing  within  the  state,  or, 
if  the  amount  of  all  the  di^cedenfs  debts,  here  and  elsewhere,  exceeds  the 
amount  of  all  the  decedent's  personal  property  applicable  thereto,  to  pay  such 
a  sum  to  eax!h  creditor  residing  within  the  state,  as  equals  tSiat  creditor's 
share  of  all  the  distilbutable  assets,  or  to  distribute  the  same  among  leg- 
atees or  next  of  ]^ln,  or  otherwise  dlsxKMse  of  the  same  as  justice  requires." 

It  appears,  therefore,  by  section  2700,  that  there  is  only  one  duty 
which  an  ancillary  fidministrator  is  to  i)erform,  viz.  that  he  must, 
unless  otherwise  directed  in  the  manner  provided  for  in  the  sec- 
tion, transmit  the  money  and  other  personal  property  of  the  de- 
cedent, received  by  him  after  the  letters  are  issued,  or  then  in  his 
hands  in  another  capacity,  to  the  state,  territory,  or  country  where 
the  principal  letters  were  granted,  to  be  disx)osed  of  according  to 
the  laws  thereof.  This  is  his  first  and  primary  duty,  and  the  pro- 
vision is  mandatory.  He  mnst  transmit  the  same,  unless  other- 
wise directed  in  the  decree  awarding  the  letters,  or  in  a  decree 
made  upon  an  accounting,  or  by  an  order  of  the  surrogate,  made 
during  the  administration  of  the  estate,  or  by  the  judgment  or 
order  of  a  court  of  record  in  an  action  in  whidi  tiie  ancillary  ad- 
ministrator is  a  party.  Then,  by  section  2701,  iwwer  is  given  to 
the  surrogate's  court,  or  any  court  of  the  state  which  has  juris- 
diction of  an  action  to  procure  an  accounting,  or  a  judgment  con- 
struing a  will,  by  its  judgment  or  decree,  to  direct  the  person  to 
whom  the  ancillary  letters  are  issued  to  pay  out  of  the  money  or 
avails  of  the  property  received  by  him  under  the  ancillary  letters, 
and  with  which  he  is  chargeable  upon  his  accounting,  the  debts 
of  the  decedent  due  to  creditors  residing  within  this  state;  and 
that  is  all.  Having  done  that,  section  2700  becomes  operative 
again,  and  he  is  bound  to  transmit  the  balance,  if  any,  to  the  state, 
territory,  or  country  where  the  principal  letters  were  granted,  to 
be  disposed  of  pursuant  to  the  laws  thereof.  But  it  is  said  that 
section  2702  eidarges  the  ri^ts  and  duties  of  ancillary  adminis- 
trators,  in  that  it  expressly  provides  that  the  provisions  relating 
to  the  rights,  powars,  duties,  and  liabilities  of  an  executor  or  ad- 
ministrator apply  to  a  person  to  whom  ancillary  letters  are  granted, 
except  those  contained  in  the  fifth  title  pf  the  chapter,  (which  re- 
lates to  distribution  by  principal,  executor,  or  administrator,)  and 
except  where  special  provision  is  otherwise  made  in  the  article,  or 
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where  a  contrary  intent  is  expressed  in,  or  plainly  to  be  inferred 
from,  the  text.  It  is  plain  that  it  was  not  the  intention,  by  sec- 
tion 2702,  to  repeal  any  of  the  restrictions  or  requirements  con- 
tained in  sections  2700,  2701;  and,  reading  all  these  sections  to- 
gether, it  seems  to  be  apparent  that  the  only  duty  of  the  ancillaiy 
administrator  is  to  transmit  the  estate,  unless  he  is  directed,  by 
express  decree,  to  retain  some  portion  of  the  same  for  the  pur- 
pose of  payment  of  debts  due  to  resident  creditors.  In  the  case 
at  bar,  the  ancillary  administrator  obtained  this  loan,  as  he  stated 
to  the  president  of  the  defendant,  in  anticipation  of  income.  It 
is  difficult  to  see  how,  either  for  the  purpose  of  transmission,  or 
even  for  the  payment  of  debts,  the  administrator  could  possibly 
have  any  occasion  to  anticipate  income.  It  would  seem,  therefore, 
to  be  apparent  that  the  loan  was  required  for  some  purpose  other 
than  connected  with  the  administration  of  the  estate,  so  far  as  the 
ancillary  administrator  w^s  aitlicrized  <o  administer  the  same. 
This  being  the  case,  we  do  not  think  that  the  defendant  was  a  bona 
fide  holder  of  the  bond,  so  as  to  be  protected.  The  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appdlant,  to 
abide  the  event     All  concur. 


(70  Hun.  374.) 
DODE  V.  MANHATTAN  RY.  CO.  et  aL 

(Supreme  Ck>urt,  General  Term,  First  Department    June  30,  1S93.) 

1.  Extra  Allowance— Amount  in  Controverst. 

Where  the  operation  of  defendants'  elevated  raUroad  is  enjohied  anlen 
they  pay  a  certain  sum  as  ''fee  damages"  to  plaintiff's  lot,  sach  sum 
represents  "the  value  of  the  subject-matter  Involved,"  on  which  Code 
Civil  Proc.  §  8253,  provides  that  an  extra  anowance  may  be  computed. 

3.  Same— Difficult  and  Extraordinary  Case— Certificate  of  Referee. 
On  a  motion  in  a  case  tried  before  a  referee  for  an  extra  aUowance 
on  the  ground  that  the  case  was  "dithcult  and  extraordinary,"  (Code  Civil 
Proc.  $  3253,)  the  referee's  certificate  of  that  fact  should  be  produced  by 
the  moving  i.arty,  but  the  absence  of  such  certificate  does  not  deprive 
the  court  of  power  to  consider  the  motion. 

Appeal  from  special  term,  New  York  county. 

Action  by  Dirck  Dode  against  the  Manhattan  Railway  Company 
and  the  New  York  Elevated  Railroad  Company  to  restrain  the 
operation  and  maintenance  of  defendants'  elevated  railroad  in  front 
of  plaintiff's  property  known  as  *rNo.  549  Third  Avenue,"  and  for 
rental  damages.  iProm  an  order  granting  plaintiff  an  extra  allow- 
ance of  |56,  and  from  an  order  denying  defendants'  motion  to  re- 
settle the  order  granting  the  extra  allowance,  defendants  appeal 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Davies,  Short  &  Townsend,  (Herbert  Barry  and  Julien  T.  DavieB, 
of  counsel,)  for  appellants. 

John  A.  Weekes,  Jr.,  and  Henry  A.  Forster,  for  respondent. 
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PER  CURIAM.  This  action  was  brought  to  recover  the  damages 
sustained  by  an  abutting  owner  occasioned  by  the  construction 
and  operation  of  the  defendants'  raibroad  in  one  of  the  streets  of 
this  city.  It  was  tried  before  a  referee,  who  found  that  the  dam- 
ages sustained  by  the  plaintiff  by  the  operation  of  the  road  from  the 
time  it  was  built  to  the  date  of  the  trial  of  the  action  were  |336.76, 
and  that  the  injury  sustained  by  the  plaintiff  by  the  taking  of  the 
easements — ^usually  termed  **fee  damages" — amounted  to  J800. 
The  plaintiff  moved  for  an  additional  allowance,  and  5  per  cent. 
was  granted.  The  defendants  insist  that  the  court  erred  in  grant- 
ing an  additional  allowance  upon  the  amount  of  the  so-called  ^ee 
damages.^  The  Code  provides  (section  3393)  that  an  allowance  may 
be  made  ^'upon  the  sum  recovered  or  claimed,  or  the  value  of  the 
subject-matter  involved."  The  fSOO  does  not  represent  a  sum 
absolutely  recovered  by  the  plaintiff.  It  was  payable  at  the  elec- 
tion of  the  defendants.  But  the  injury  to  the  plaintiff's  easements 
was  a  imrt  of  the  subject-matter  involved  in  the  action,  and,  the 
damages  occasioned  by  the  injury  to  those  easements  having  been 
assessed  at  the  sum  of  |800,  we  think  that  that  amount  represents 
the  value  of  the  subject-matter  involved,  and  that  the  court  might 
g^rant  an  additional  allowance  upon  that  sum.  Lattimer  v.  Liver- 
more,  72  N.  Y.  175;  Johnson  v.  Association,  122  N.  Y.  330,  25  N.  E. 
Rep.  484. 

Upon  the  motion  made  for  an  additional  allowance  the  plaintiff 
failed  to  produce  a  certificate  of  the  referee  that  the  case  was 
^'difQcult  and  extraordinary."  It  is  usual,  and  we  regard  it  as  the 
better  practice,  not  to  grant  an  additional  allowance  without  a 
certificate  of  the  referee  who  tried  the  cause;  but  the  absence  of  it 
is  not  jurisdictional,  and  does  not  deprive  the  court  of  the  power 
to  consider  the  motion,  and  determine  for  itself  whether  the  case 
falls  within  the  language  of  the  Code.  It  is  not  recited  in  the 
order  granting  the  additional  allowance  that  the  referee's  report 
was  read  upon  the  motion,  and  the  defendants  insist  that  it  was 
orally  agreed  on  the  hearing  that  the  plaintiff  had  applied  for  a 
certificate  from  the  referee,  which  had  been  refused.  The  defend- 
ants moved  for  a  resettlement  of  the  order  by  having  inserted  therein 
the  fact  that  it  was  agreed  upon  the  argument  that  the  referee  had 
refused  a  certificate  on  the  application  of  the  plaintiff,  and  that  his 
report  was  read  on  the  motion,  which  was  refused.  The  report 
of  the  referee  is  a  part  of  the  record  presented  upon  this  appeal, 
and  it  must  be  presumed  that  it  was  used  upon  the  motion,  and  so 
both  parties  got  the  same  benefit  from  it  as  though  it  had  been 
recited  in  the  order  that  it  was  so  used.  The  court  had  the  right 
to  determine  for  itself  whether  or  not  it  was  agreed  upon  the  hear- 
ing of  the  motion  that  a  certificate  of  the  referee  had  been  applied 
for  and  refused.  It  may  be  that  the  attention  of  the  court  was 
not  called  to  the  statement  Had  the  parties  desired  to  make  this 
fact  a  part  of  the  record,  either  they  should  have  filed  a  stipulation 
or  else  the  party  desiring  to  have  it  appear  should  have  presented 
an  affidavit  on  the  hearing  of  the  motion  stating  the  fact    We 
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think  no  error  was  coDimitted  in  refusing  to  resettle  the  ordo", 
and,  under  the  view  we  have  taken  of  the  case,  a  resettlement  of 
it  would  not  hare  affected  the  rights  of  the  defendants.  Hie  orders 
should  be  affirmed,  with  flO.ciosts  and  printing  disbursements. 


(70  Hun,  257.) 
KBNNBDY  T.  KBNNEDY  et  aL 

(Supreme  Oonrt,  General  Term,  First  Department    Jime  30,  1893.) 

Pjuelimikabt  Injukctiov— RssTRiJKiNa  Tranbfbr  or  BOKD6. 

Plaintiff  and  others  deposited  the  bonds  of  a  railroad  comiNUiy  with 
defendants  nnder  a  contract  by  which  defendants  were  to  hold  the  bonds 
a&  security  for  the  expenses  of  reorganising  the  raSlroad  comiMny,  and 
any  bond  owner  was  to  have  the  right  to  withdraw  his  bonds  on  paying 
his  proportionate  share  of  the  expenses  then  accrued.  JEfeU,  in  an  action 
to  recover  bonds  so  deposited,  where  the  amount  of  the  expenses  charge- 
able against  them  was  disputed,  that  plaintiff  was  entitled  to  an  in- 
junction pendente  Ute  against  the  sale  of  plaintiff's  bonds  by  defendants. 

Appeal  from  special  term.  New  York  county. 

Action  by  H.  Van  Bensselaer  Kennedy  against  Mifflin  Kennedy, 
Frederick  P.  Olcott,  Joseph  Wharton,  Henry  Budge,  Frederic 
Cromwell,  J.  Kennedy  Tod,  Alfred  S.  Heldelbach,  Eric  P.  Bwenson, 
and  the  Central  Trust  Company  of  New  York.  From  an.  order 
denying  a  motion  to  continue  a  preliminary  injunction,  proTided 
defendants  execute  an  undertaking  in  the  sum  of  |10,000  as  security 
for  the  payment  of  such  damages  as  plaintiff  may  sustain,  plaintiff 
appeals.    Beyersed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BAB- 
BETT,  JJ. 

Charles  J.  Hardy,  (George  Zabriskie,  of  counsel,)  for  appellant. 
Butler,  Stillman  &  Hubbard,  (William  Allen  Butler  and  Wil- 
helmus  Mynderse,  of  counsel,)  for  respondents. 

FOLLETT,  J.  The  San  Antonio  &  Aransas  Pass  Railway  Com- 
pany is  a  corporation  of  the  state  of  Texas.  On  July  1,  1886,  the 
corporation  mortgaged  its  -property  to  a  trustee  to  secure  the  pay- 
ment of  10,000  bonds  of  the  denomination  of  fl,000  each,  witii 
Interest  at  6  per  cent,  per  annum,  payable  on  the  1st  days  of 
January  and  July  in  every  year  until  July  1,  1936,  when  the  prin- 
cipal becomes  due.  The  plaintiff  is  the  owner  of  120  of  these 
bonds.  In  July,  1890,  the  corporation  made  default  in  the  payment 
of  part  of  the  interest  on  these  bonds,  and  has  paid  none  of  the 
interest  which  has  become  due  since  July  1,  1890.  In  the  month 
last  mentioned  a  receiver  was  appointed  for  the  corporation  on  a 
judgment  which  is  asserted  to  be  a  lien  prior  to  the  mortgage.  On 
the  2d  day  of  March,  1891,  a  contract  was  entered  into  between 
Mifflin  Kelnnedy,  party  of  the  first  part,  and  such  of  the  share 
and  bond  holders  of  the  corporation  as  should  join  therein  and  com- 
ply with  its  terms,  as  party  of  the  second  part,  and  Frederick  P. 
Olcott,  Joseph  Wharton,  Henry  Budge,  Frederic  Cromwell,  J.  Ken- 
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nedj  Tod,  Alfred  B.  Heidelbachy  and  Eric  P.  Bwencmi^  a  ectanmittee 
of  the  share  and  bond  holders  of  the  corporation,  parties  of  the 
third  part  The  purpose  of  the  contract  was  to  efFect  a  reorganiza- 
-  tion  of  the  corporation,  and  to  issue  new  securities  to  the  various 
classes  of  its  creditors,  according  to  a  scheme  set  forth  in  the  con- 
tract, which  is  called  a  '^reorganization  agreement,''  and  the  parties 
of  the  third  part,  a  '^reorganization  committee."  The  contract 
provides  that  the  bond  and  sliare  holders,  who  elect  to  become 
parties  to  the  contract  shall  transfer  the  legal  title  to  their  shares 
and  bonds  and  deliver  the  securities  to  the  Central  Trust  Company 
of  jNew  york.  Among  other  provisions,  the  reorganization  agree- 
ment contains  the  following: 

**Foiirteenth.  lliat  the  committed  are  vested  with  faU  power  and  authority 
to  do  any  and  all  acta  and  things  necessary  and  proper  in  their  Judgment 
to  be  done  in  oi'der  to  carry  out  this  plan  of  reorganization,  including  the 
power  from  time  to  time  to  make  such  changes  in  the  same  as  they  may 
consider  necessary  or  expedient:  provided,  that  no  alteration  or  modifioatlon 
ahnll  be  made  by  the  committee  involving  the  acceptance  by  them,  after 
reorganization,  for  distribution  as  hercdnbefore  provided,  of  any  less  amount  or 
Inferior  quality  of  bonds  or  stock  than  are  descriliod  herein.  PubUcation  daily 
for  twenty  days  in  such  newspaper  or  newspapers  published  in  the  city  of  New 
York  ns  the  committee  may  designate  of  any  alteration  or  modification  shall 
be  notice  thereof  to  aU  parties  to  this  agreement,  and  within  two  weeks  aftei 
the  last  day  of  such  advertisement  any  party  to  this  agreemmt  may  with- 
draw his  securities  on  surrender  of  his  certificate  of  deposit,  and  payment  ol 
bla  sUave  of  expense  theretofore  incurred  in  carrying  out  this  agreement;  and 
parties  not  so  withdrawing  shafl  be  deemed  to  have  assented  to  such  alteration 
or  modification.  In  the  event  of  this  agreement  not  becoming  binding,  or  nnt: 
being  contrnm mated  through  the  purchase  of  the  property  by  the  committee  of 
reorganIz»\tion,  or  through  the  rehabilitation  of  the  now  exltslng  company,  thmi 
the  committee  shall  ''t'turn  to  tlie  several  depositors  their  respective  bonds,  cou- 
pons, or  stocks  so  deposited  upon  the  payment  of  all  advances  paid  and  expenses 
Incurred  by  the  committee,  including  their  remuneration,  and  upon  the 
surrender  of  the  certificates  issued  on  the  deposit  of  the  same." 

The  plaintiff  transferred  his  bonds  and  the  unpaid  coupons  an- 
nexed to  the  Central  Trust  Company,  receiving  therefor  certifi- 
cates stating  that  the  bonds  were  deposited  under  the  agreement 
of  March  2,  1891,  and  ^^that  the  holder  hereof  assents  to  sidd  agree- 
ment by  receiving  this  certificate."  By  the  reorganization  agree- 
ment the  committee  was  authorized  to  complete  the  Waco  line 
and  the  Buffalo  Bayou  extension,  and  to  do  various  other  acts  in- 
volving the  expenditure  of  large  sums  of  money,  for  which  the  bonds 
and  shares  transferred  to  the  trust  company  were  to  be  held  as 
security.  The  committee  completed  the  Waco  line,  and  expended 
large  sums  of  money,  the  amount  of  which,  and  for  what  purposes, 
need  not  here  be  stated.  On  the  14tti  of  December,  1892,  the 
reorganization  committee  modified  the  scheme  contained  in  the 
contract  of  March  2,  1891,  so  that  the  bondholdera  of  plaintiff's 
class  should  receive  for  each  bond  a  new  one  for  |1,000,  bearing 
4  per  cent,  interest,  instead  of  like  bonds  bearing  5  per  cent,  inter- 
est, as  provided  by  the  original  reorganization  contract  The  plain- 
tiff refused  to  accept  of  the  terms  of  the  modified  agreement,  and 
demanded  a  return  of  his  bends,  which  the  committee  declined 
to  deliver  unless  the  plaintiff  paid  his  pro  rata  share  of  the  ez* 
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penses  incQiied  under  the  reorganization  agreement  up  to  that  date, 
which  are  asserted  to  be  about  50  per  cent,  of  the  face  value  of  the 
bonds.  The  plainti£F  brought  this  action  to  recover  his  bonds  on 
payment  by  him  of  his  pro  rata  share  of  expenses  incurred,  and  asks 
that  the  defendants  be  restrained  from  dealing  with  the  bonds  so 
dex>08ited  bj  him. 

The  only  disputed  question  of  fact  between  the  parties  seems 
to  be  over  the  question  how  much  the  plaintiff  should  pay  in  order 
to  secure  a  return  of  his  bonds.  That  he  is  not  bound  to  assent 
to  the  terms  of  the  modified  agreement  is  clear,  it  being  so  expressly 
provided;  and  it  seems  to  us  equally  clear  that,  after  the  plaintiff 
gave  his  notice  that  he  wished  to  withdraw  his  bonds,  the  reorgan- 
ization committee  could  not  thereafter,  in  execution  of  tiie  modified 
plan,  create  any  further  lien  or  charge  upon  them.>  Their  right 
is  limited  to  holding  them  as  security  for  such  expenses  and  ad- 
vances as  had  been  then  made  under  the  original  reorganization 
agreement,  and  they  clearly  have  no  right  to  sell,  transfer,  or  dis- 
pose of  these  bonds  in  any  way  for  the  purposes  of  carrying  into 
effect  the  modified  agreement  to  which  the  plaiatiff  has  not  as- 
sented. The  plaintiff  does  not  seek  an  injunction  restraining  the 
action  of  the  committee  under  either  agreement,  nor  in  respect 
to  any  securities  other  than  his  own,  and  we  are  unable  to  see  why 
he  is  not  entitled  to  this  relief.  The  order  should  be  reversed, 
with  f  10  costs  and  printing  disbursements,  and  the  motion  for  an 
injunction  granted,  with  f  10  costs,  upon  the  plainttfiCs  giving  an 
undertaking  to  the  effect  that  he  will  pay  to  the  parties  enjoined 
«uch  damages,  not  exceeding  |10,000,  as  may  be  sustained,  as  pro- 
vided by  section  620  of  the  Code  of  Civil  Procedure. 

BAERETT,  J.,  concurs.     VAN  BRUNT,  P.  J.,  concurs  in  result 


(70  Hun,  472.) 
BRENNAN  v.   ELLIS. 

(Supreme  Court,  Ctenoral  Term,  Third  Deimrtment   July  8,  tSdS.) 

Haster  and  Servant — NBOiiiGENCE  op  Contractor. 

Where  the  owner  of  premises,  whose  duty  it  Is  to  keep  the  same  In 
repair,  contracts  ydtXx  a  third  person  to  make  necessary  repairs,  and  he 
fails  to  make  them,  the  owner  Is  liable  for  injuries  resulting  from  the 
defective  condition  of  the  premises,  though  such  third  person  was  an  in- 
dependent contractor. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Kate  M.  Brennan  against  William  Ellis  for  personal 
Injuries.  From  a  judgment  entered  on  a  verdict  in  favor  of  de- 
fendant for  1158.51  costs,  and  also  from  an  order  denying  a  mo- 
tion for  a  new  trial  on  the  judge's  minutes,  plaintiff  appeals.  Be- 
Tersed. 

Argued  before  PUTNAM  and  HERRICK,  JJ. 

Lansing  &  Cantwell,  (James  Lansing,  of  counsel,)  for  appellant 
Merritt  &  Ryan,  (James  H.  Ryan  and  Henry  L.  Landon,  ci  coun- 
sel,) for  respondent 
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PUTNAM,  J.  Tbe  action  was  brought  to  recover  damages  for 
the  alleged  negligence  of  the  defendant,  the  owner  of  an  apart- 
ment house  in  the  city  of  Troy,  in  allowing  a  bridge  laid  from  the 
second  stofj  of  said  house  to  the  water-closet  in  the  rear  to  re- 
main out  of  repair,  in  consequence  of  which  plaintiff  was  severely 
injured  It  is  not  denied  that  it  was  the  duty  of  defendant  to 
use  reasonable  care  in  keeping  the  bridge  in  a  safe  condition,  nor 
that  the  t^lrtimony  in  the  case  rendereid  it  proper  to  submit  to 
the  jury  the  question  whether  said  care  was  in  fact  used.  The 
court,  in  his  charge,  used  the  following  language,  viz.: 

*'So  that  the  question  is  not  necessarily  disposed  of  when  yon  find  (if  yoi: 
should  find)  that  Mr.  WyUe  did  not  naU  those  boards.  You  may  say  it  is  suf- 
ficient—that it  was  sufficient— for  this  defendant  to  go  to  an  experienced 
carpenter,  if  he  did  as  he  says  he  did,  and  as  the  carpenter  says  he  did,  and 
say:  This  structure,  which  was  originally  safe^  constructed,  is  out  oi 
repair,  and  I  want  you  to  go  over  it,  and  IooIl  it  over,  and  make  repairs,  and 
put  it  in  condition.'  Now  that  he  testifies  he  did.  That  Mr.  Wylie  testifies 
he  told  him  to  do,  and  that  he  says  he  undertook  to  do.  *  *  *  If  you  say 
as  prudent,  reasonable  men,  that  in  your  judgment  that  is  aU  that  could  be 
expected  of  a  man  under  such  drciimstances,  that  it  is  what  any  other  careful 
and  prudent  man  would  do,  it  would  be  your  duty  to  find,  of  course,  that  he 
had  not  neglected  to  perform  any  duty  which  he  owed  to  this  plaintiff,  ot 
to  any  other  tenant,  in  tlie  occupation  of  this  building." 

'fhe  only  question  necessary  to  be  considered  is  as  to  the  pro- 
priety of  the  portion  of  the  charge  above  quoted.  Assuming  tiiat 
the  relation  of  master  and  servant  or  principal  and  agent  did 
not  exist  between  defendant  and  Wylie,  and  that  the  latter  occupied 
the  pocdtion  of  a  contractor,  (see  Larow'v.  Clute,  [Sup.]  14  N.  Y. 
Supp.  616;  Wood  v.  City  of  Watertown,  58  Hun,  304,  11  N.  Y. 
8upp.  864,)  the  question  arises  whether  defendant,  being  notified 
of  the  dangerous  condition  of  the  bridge,  discharged  his  duty  by 
conitxacting  with  a  competent  man  to  repair  it,  and  was  not  there- 
after liable,  although  the  contractor  failed  to  do  the  work.  It  is 
well  settled  that  where  an  owner  enters  into  an  agreement  with 
a  contractor  to  do  worlc  the  former  is  not,  ordinarily,  liable  for  dam- 
ages arising  from  any  negligence  of  the  latter  in  the  doing  of  the 
work.  But  we  understand  that,  if  the  work  is  a  repair  which 
the  owner  is  bound  to  have  done,  and  the  contractor  fails  to  do 
it,  the  owner  remains  liable  for  the  injury  caused  by  the  want  of 
such  repair.  Bturges  v.  Society,  130  Mass.  414,  415;  Gorham  v. 
Gross,  125  Mass.  232-240.  In  Pickard  y.  Smith,  100  E.  C.  L.  470, 
It  is  held,  (page  479:) 

"If  an  independent  contractor  is  employed  to  do  a  lawful  act,  and  In  the 
course  of  the  work  he  or  his  servants  commit  some  casual  act  of  wrong  oi 
negligence,  the  employer  Is  not  answerable.  •  *  *  Hiat  role  is,  however, 
inapplicable  to  cases  in  which  the  act  which  occasions  the  injury  is  one  which 
the  contractor  was  employed  to  do;  nor,  by  a  parity  of  reasoning,  to  cases 
in  which  the  contractor  is  intrusted  with  the  performance  of  a  duty  In- 
cumbent upon  his  employer,  and  neglects  its  fulfillment,  whareby  an  injury 
Is  occasioned.'* 

Bee,  also,  Worthington  y.  Parker,  11  Daly,  545,  646. 
We  think,  therefore,  that  the  defendant  was  not  relieved  from 
liability  for  the  defective  condition  of  the  bridge  In  qnestion,  by 
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employing  a  campetent  oontrador  to  repair  h;  and  that  in  conse- 
quence of  the  instructiona  above  quoted,  given  to  the  jury  by  the 
trial  court,  there  should  be  a  new  trial  We  think,  also,  thaft 
the  exception  of  plaintiff  to  the  refusal  ct  the  court  to  charge  as 
requested  su£9cient  to  raise  the  question  above  considered;  but, 
if  noty  this  is  a  case  where  a  new  trial  should  properly  be  granted 
without  an  exception,  within  Whittaker  ▼•  Canal  Co,,  49  Hun,  400- 
405,  3  N.  Y.  Supp.  576,  and  Boberts  v.  Tobiaa,  120  N/Y.  5,  6,  23 
N.  E.  Bep.  1105.  The  judgment  should  be  reyeraed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 


(70  Hun,  246.) 
VIBTOR  et  aL  v.  BAUBR  et  aL 

(Supreme  Ck>urt,  Creneral  Tenm,  Firat  Department    June  80,  1803.) 

Kbootiablk  iMfiTBUMENTs— Bona  Fidb  Holdbks. 

In  an  action  on  a  note  tor  $2,500  it  appeared  that  defendants  made  the 
note,  and  delivered  it  to  one  U  to  have  it  discounted  for  defendants,  in- 
stead of  wliicb  L.  delivered  the  note  before  maturity  to  plaintiffs,  to 
whom  he  owed  about  $4,000,  and  was  credited  on  his  account  with  the 
amount.  After  the  note  fell  due  L.  p.ild  plaintiffs  $500,  and  received  a  re- 
lease in  full  of  all  plaintiffs'  claima  Hdd,  that  plaintiffs  did  not  part  with 
anything  of  value  before  maturity  of  the  note,  and  therefore  could  not  re- 
cover on  it 

Appeal  from  judgment  .on  report  of  referee. 

Action  by  George  F.  Victor,  Carl  Victor,  Thomas  Achats,  Jr., 
and  John  Achelis  agaiiurt  Moritz  Bauer  and  Oacilie  Bauer  on  a 
promissory  note.  From  a  judgment  dismissing  the  complaint, 
plaintiffs  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  BAR- 
RETT, JJ. 

James  Dunne,  for  appellants. 

Donohue,  Newcombe  &  Gardozo,  (Benjamin  H.  Oardozo,  of  conn- 
sd|)  for  respondents. 

FOLLETT,  J.  This  action  was  brought  to  recover  on  a  promis- 
sory note  made  by  Moritz  Bauer  September  18,  1885,  whereby 
he  promised  to  pay  to  his  own  order  (2,500,  four  months  after 
date,  at  the  Murray  Hill  Bank.  It  fell  due  January  21,  1886.  It 
is  alleged  and  admitted  that  aftarwards  the  maker  and  Gacilie 
Bauer,  the  other  defendant,  indorsed  the  note,  but  it  is  denied 
that  it  was  made  or  Indorsed  for  value,  and  it  is  also  denied  that 
it  was  delivered.  As  an  affirmative  defense  it  is  alleged  that 
the  note  was  made,  indorsed,  and  delivered  to  Leopold  Levy  for 
the  purpose  of  having  the  same  discounted,  and  the  x>ix)ceeds  given 
to  tie  defendants.  The  referee  found  that  the  note  was  made 
and  ^indorsed  to  the  said  Leopold  Levy  for  the  specified  purpose 
of  having  the  same  discounted,  and  the  proceeds  thereof  forthwith 
turned  over  to  the  defendants,  or  that  otherwise  the  said  note 
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should  be  retnmed  to  them."  TUs  finding  is  mpported  bj  the 
evidence.  A  witness  who  was  present  when  the  note  was  made 
and  deli  tiered  to  Levy  testified: 

**I  recogniie  the  handwrtting  of  the  note.  What  I  TOooUect  to  have  oo- 
carred  in  the  interview  between  Merits  Bauer  and  Leopold  Levy,  having  ref- 
erence to  this  note,  Is  that  Mr.  Baner  handed  that  note  to  Mr.  Levy,  reqoest- 
ing  Mr.  Levy  to  have  that  note  discounted  for  him  in  the  Bowery  National  Bank, 
Levy  saying  that  he  would  get  Mr.  Hamilton  to  give  him  the  money  for  it  Mr. 
HamUtoD  is  the  cashier  of  the  Bowery  National  Bank.  Bauer  told  Le^y 
he  needed  the  money  very  particulaiiy,  and  asked  if  Levy  would  try  and  gee 
It  for  him  to-m(>n*ow,  and  Mr.  Ijevy  said  he  would  try  and  luive  it  done  for 
him  the  next  day,  and  that  if  he  did  not  he  would  return  the  note  the  nazt 
evening?  to  Mr.  Bauer." 

There  was  no  dispute  on  the  trial  about  the  fact  that  the  note 
was  not  discounted  by  any  bank.  October  15,  1885,  Levy  was  in- 
debted to  the  plainrtiffs  in  the  sum  of  13,940.36  on  account,  which 
was  carried  on  their  books  under  th^  head  of  ^^Suspended  Debtors." 
In  the  autumn  of  that  year  Levy  went  to  Europe,  carrying  with 
him  the  note,  and  an  agent  of  the  plaintiffs  followed  him  for 
the  purpose  of  collecting  their  account  What  occurred  there 
does  not  appear.  On  the  18th  of  January,  1886,  the  plaintiffs, 
at  the  city  of  New  York,  received  by  mail  this  note  from  Levy, 
who  was  then  in  Germany.  The  plaintiffs,  after  making  inquiry 
as  to  the  responsibility  of  the  maker  and  indorser,  credited  Levy's 
account  with  the  note.  Three  days  afterwards — January  21,  1886 
— the  note  fell  due,  and  was  protested.  February  4,  1886,  this  ac- 
tion was  begun,  and  an  answer  was  interposed  denying  the  validity 
of  the  note.  In  November,  1886,  €ui  agent  of  the  plaintiffs  met 
Levy  in  Montreal,  Canada,  received  from  him  |500  in  cash,  and 
executed  and  delivered  to  him  a  release  in  full  of  the  claims  of  the 
plaintiff£^  These  facts  were  found  by  the  referee,  and  the  find- 
ings are  supported  by  the  evidence.  Under  this  state  of  the  evi- 
dence it  was  well  found  by  the  referee  that  there  was  no  con- 
sideration for  the  note,  but  that  it  was  made  and  delivered  to 
lievy  for  the  purpose  of  having  the  same  discounted,  and  the  avails 
delivered  to  the  maker;  and  also  that  the  plaintiffs  did  not  receive 
the  note  before  it  fell  due  in  part  satisfaction  or  discharge  of  their 
account  against  Levy.  Tte  agreement  to  receive  it  in  part  satis- 
faction and  discharge  of  the  account,  in  November,  1886,  was  long 
after  this  suit  was  begun. 

This  case  has  now  been  three  times  tried.  On  the  first  trial  a 
verdict  was  directed  for  the  plaintiffs.  At  that  time  it  was  not 
alleged  in  the  answer  that  the  note  was  made  and  delivered  to 
Levy  for  a  particular  purpose,  and  had  been  by  him  diverted.  On 
the  trial  the  defendants  offered  to  prove  this  fact  The  evidence 
was  objected  to  as  immaterial  and  incompetent,  but  not  on  the 
ground  that  such  a  defense  was  not  pleaded.  The  court,  in  con- 
sidering the  question  as  to  whether  the  plaintiffs  were  holders  for 
value,  said: 

*Tlmt  the  defendants  wore  not  precluded  from  making  this  defense  to  the 
note  by  the  credit  of  It  as  a  payment  on  the  account  they  had  against  Levy, 
Is  quite  weU  estabUshed  by  the  authorities.    By  that  credit  they  neither 
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parted  with  any  valne,  nor  surrendered  anything  whatever  on  the  ftiith  of 
it  It  they  had,  they  would  stand  in  a  very  different  legal  position,  reqoiring 
the  exclusion  of  this  defense.  But  if  they  shall  be  deprived  of  this  credit  hy 
the  proof  of  this  defense,  their  account  will  stand,  as  it  did  hefore,  as  a 
legal  demand  against  their  debtor  Levy.  Their  right  to  enforce  and  collect 
it  will  be  in  no  manner  affected  by  the  fact  of  this  credit,  and  its  effacemeni 
through  proof  of  the  fact  that  Levy  had  no  authority  to  use  the  note  for  thai 
object.  And  where  that  is  the  condition  of  the  holders  of  commerdal  paper 
fraudulently  diverted  from  the  purpose  for  which  it  had  been  made  and  in- 
dorsed, there  the  maker  and  indorser  may  r^eve  themselves  from  liability 
upon  it  by  proof  of  such  facts  as  were  proposed  to  be  shown  in  this  Instance/' 
11  N.  Y.  St  Rep.  531. 

On  the  second  trial  the  question  wheHier  the  maker  received  a 
consideration  for  the  note  from  Levy  was  submitted  to  the  jury,, 
and  found  for  the  plaintiffs.  The  general  term,  in  reviewing  the 
case,  (11  N.  Y.  Supp.  100,)  again  held  that,  under  the  nndispnted 
evidence  given  by  and  in  behalf  of  the  plaintiffs,  they  suirei^ered 
nothing  when  they  received  the  note  in  January,  1886;  that  they 
were  not  holders  for  value;  and  that  their  subsequent  discharge 
of  Levy  from  all  liability  on  the  account  did  not  affect  the  legal 
status  of  the  plaintiffs  at  the  time  they  received  the  note.  'Hie 
learned  referee  in  deciding  this  case  followed  the  rule  laid  down 
t)y  this  court  in  this  case,  and  it  may  be  added  that  the  rule  as 
stated  is  supported  by  a  long  line  of  adjudications  in  this  state. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(70  Hun,  405.) 
WAKEFIELD  RATTAN  CO.  V.  TAPPAN,  Sheriff. 

(Supreme  Court,  General  Term,  Third  D^artment    July  8,  1883.) 

1.  Sale— Rbscission— Fbaud. 

A  partner  stated  to  a  person  of  whom  the  firm  had  0T6.ered  goods  which 
were  subsequently  delivered,  that  the  firm  was  prosperous,  and  that  its 
financial  condition  was  all  right.  It  appeared  that  the  firm  was  doing 
a  reasonable  amount  of  business,  and  Its  apparent  assets  far  exceeded 
Its  liabilities.  Bcld,  that  the  sale  would  not  be  set  aside  as  procured  by 
fraud  where  the  firm  afterwards  proved  insolvent,  unless  It  were  lAown 
that  the  statements  as  to  the  financial  condition  of  the  firm  were  made 
with  knowledge  that  they  were  false. 

d.  Evidence— Statembnts  of  Agbmt. 

Statements  as  to  the  financial  condition  of  a  firm,  made  by  Its  book- 
keeper to  a  mercantile  agency,  are  not  admissible  in  evidence  against  the 
firm  unless  the  bookkeeper  had  authority  to  make  such  statements,  oi 
that  they  were  made  with  the  knowledge  of  the  firm. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  the  WaJcefleld  Battan  Company  against  Shex>ard  Tap- 
pan  to  recover  possession  of  goods  seized  by  defendant  as  sheriJff 
of  Rensselaer  county.  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial  on  the  minutes,  defendant  appeals.     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRIOK^ 
JJ. 

Ryan  &  Landon,  (James  H.  Ryan,  of  counsel,)  for  appellant 
Frank  B.  Black,  for  respond^it. 
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MATHAMy  P.  J.  This  action  was  prosecuted  by  the  plaintifP. 
against  the  defendant  to  recover  the  possession  of  54  baby  car- 
riages and  22  brakes,  of  the  value  of  |632^.  The. case  showed 
that  the  property  was  seized  by  and  held  under  an  execution 
issued  out  of  the  supreme  court  in  favor  of  the  National  Bank 
of  Troy  against  the  Isaac  Keith  Company,  and  the  theory  of 
the  action  was  that  the  Keith  Company  had  no  title  to  the 
proi)erty  sought  to  be  recovered,  by  reason  of  an  alleged  fraud, 
claimed  to  have  been  perpetrated  upon  the  plaintiff  by  the  Keith 
Company  in  the  purchase  of  such  goods.  The  case  shows  that 
the  Keith  Company  was  a  firm  doing  business  in  Troy,  which 
succeeded  to  a  business  formerly  carried  on  by  Isaac  Keith,  and 
consisted  of  a  copartnership  composed  of  William  M.  Hyland  and 
Phoebe  Link,  and  at  the  time  of  the  organization  of  this  copart- 
nership one  Frank  Andros,  who  had  been  the  bookkeeper  of  Isaac 
Keith,  deceased,  continued  in  that  capacity  in  the  employment  of 
the  Isaac  Keith  Company.  Soon  after  the  Isaac  Keith  Company 
commenced  carrying  on  business  this  bookkeeper  was  called  upon  by 
one  W.  G.  DaboU,  tiie  manager  of  tho  R  G.  Dun  Mercantile  Agency 
at  Troy,  and  requested  to  make  a  statement  of  the  financial  con- 
dition of  the  finn  at  that  time.  Pursuant  to  that  request,  An- 
dros informed  the  mercantile  agent  what  the  inventory  ot  the  fiunn 
disclosed,  giving  in  gross  the  value  of  the  different  articles  of  mer- 
chandise, the  cash  on  hand,  bills  receivable,  and  the  total  of  such 
ai»ets;  also  purporting  to  give  bills  payable  and  book  accounts,, 
constituting  the  liabilities  of  the  firm,  and  showing  net  assets  of 
939,527.04.  This  statement  was  forwarded  to  the  Edward  Bussell 
Company  Mercantile  Agency  in  Boston.  The  mercantUe  agency 
also  in  the  same  communication  gave  what  purported  to  be  the 
financial  standing  and  business  character  of  the  Isaac  Keith  Com- 
pany, and  the  personal  and  financial  character  of  the  members  of 
such  firm.  This  statement  was  made  on  the  1st  day  of  March,  1890. 
The  case  also  showed  that  on  the  13th  of  Sept^nber,  1890,  one 
WiUiam  A.  Coffey,  a  reporter  of  the  R  G.  Dun  Company,  called 
on  Andros,  the  bookkeeper  of  the  firm,  and  received  from  him  fur- 
ther statements  in  reference  to  the  standing  and  responsibility  of 
the  Isaac  Keith  Company,  which  Coffey  reported  to  the  Boston 
Mercantile  Association  as  follows: 

"September  14th,  1890. 

"Mr.  Frank  Andros,  manager,  tells  na  to-day  that  there  has  been  no 
change  In  thdr  affairs  ainco  statemont  last  Bfarch.  They  seem  to  be  doings 
their  sliare  of  the  buslnens,  and  belieyed  to  l>e  holding  their  own.  They 
are  people  who  are  well  spoken  of  personally,  pay  their  bills  with  average 
promptness,  and  are  looked  upon  as  being  responsible  for  their  engage- 
mont-*." 

The  above  statement  and  the  said  representations  were  submit- 
ted to  Seayer,  the  cash  and  credit  clerk  and  salesman  of  the  plain- 
tiff, about  the  7th  or  8th  of  February,  1891.  The  case  shows  that 
the  house  of  Isaac  Keith  had  for  some  time  been  in  the  habit  of 
purchasing  goods  of  the  plaintiff.  About  the  1st  of  February, 
1891,  J<^m  Brockett,  traveling  salesman  of  the  plaintiff,  called  at 
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the  store  of  the  Isaac  Keith  C5ampany,  and  had  a  talk  with  William 
M.  Hyland,  a  member  of  the  firm,  in  which  the  latter  stated  that 
they  had  had  an  unusually  good  holiday  business,  and  that  the 
business  was  prosperous,  and  the  concern  was  doing  a  nice  business^ 
and  everything  was  looking  promising,  and  its  financial  condition 
was  all  right.  Brockett,  the  agent  of  the  plaintiff,  made  no  exam- 
ination or  inquiries  as  to  how  much  stock  the  firm  had,  and  how 
much  in  accounts  were  due  and  owing  to  them.  The  case  discloseft 
no  oth^  recommend  or  statement  of  the  pecuniary  standing  or 
responsibility  of  the  Isaac  Keith  Company,  or  of  the  individual 
members  composing  that  company,  prior  to  the  time  of  making 
the  order  for  the  goods.  At  that  time  an  order  was  given  by  the 
firm  and  accepted  by  Brockett  in  behalf  of  the  plaintiff  for  54 
baby  carriages,  with  a  request  that  they  should  be  forwarded  right 
along.  The  order  of  this  class  of  goods  by  the  Isaac  Keith  Com- 
pany previous  years  was  from  |50  to  |400  a  year.  The  order 
on  this  occasion  was  for  about  |600  worth  of  goods.  The  goods 
were  delivered  and  received  pursuant  to  the  order,  and  placed  in 
stock  in  the  Isaac  Keith  Company's  store.  The  testimony  of  Frank 
Andros  shows  that  at  the  time  of  making  the  report  to  the  R  O. 
Dun  Mercantile  Agency  the  same  was  a  correct  statement  and 
inventory  of  the  assets  of  the  Isaac  Keith  Company  according  to 
his  best  judgment,  deducting  |10,000  as  a  liberal  shrinkage  on  the 
book  account  for  doubtful  debts.  On  the  20th  of  March,  1891,  the 
Central  National  Bank  of  Troy  recovered  a  judgment  against  the 
Isaac  Keith  Company  for  f6,170.98  upon  a  note  of  |6,000,  given 
by  that  company  on  the  21st  of  October,  1890,  for  money  loaned. 
On  the  2Sd  day  of  Mardi,  1891,  Elizabeth  Hyland  recovered  a 
judgment  against  the  Isaac  Keith  Company  for  |3,078.91,  being 
upon  a  demand  note  of  |3,000,  given  by  that  company  for  borrowed 
money.  These  two  judgments  constituted  the  only  judgments  re- 
covered against  the  Isaac  Keith  Company,  which  appears  from  the 
evidence.  On  the  23d  of  March,  1891,  Harriet  S.  Keith  recovered 
a  judgment  against  William  M.  Hyland,  one  of  the  firm  of  the 
Isaac  Keith  Company,  for  |5,016.51.  This  judgment  appears  to 
have  been  recovered  on  five  promissory  notes  of  fl,000  each,  made 
by  William  M.  Hyland  to  Harriet  L.  Keith,  dated  February  3,  1890. 
On  the  23d  of  March,  1891,  judgment  was  entered  in  favor  of  Hay- 
wood Bros,  against  William  M.  Hyland  and  Phoebe  Link  in- 
dividually for  J593.95.  On  the  23d  of  March,  1891,  a  judgment 
was  entered  in  favor  of  Richard  Cunningham,  and  entered  against 
Phoebe  Link  and  William  M.  Hyland,  for  f  1,542.0L  This  judg- 
ment was  upon  a  note  made  by  Phoebe  Link  and  indorsed  by 
William  M.  Hyland,  dated  December  9,  1890.  An  execution  had 
been  issued  on  the  individual  judgments  against  Harriet  L.  Keith 
and  William  M.  Hyland,  which  was  not,  however,  levied  upon  the 
property  of  the  Isaac  Keith  Company,  but  was  directed  to  be  satis- 
fied out  of  the  personal  proi)erty  of  said  judgment  debtors,  cr 
either  of  them,  and  did  not  contain  a  direction  to  levy  against  the 
property  of  the  Isaac  Keith  Company.     The  evidence  shows  that 
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the  defendant,  as  sheriff,  recdved  and  held  an  execution  on  the 
judgment  in  favor  of  the  Central  National  Bank,  under  which  he 
seized  and  held  the  property  of  the  Isaac  Keith  Company;  and 
while  so  holding  the  same  a  mortgage  against  the  Isaac  Keith 
Company  in  favor  of  H.  B.  Claflin  &  Co.  for  |4,000,  and  one  for 
Peter  McCarthy  of  |1,500  against  the  Isaac  Keith  Company,  were 
also  placed  in  his  hands  for  collection.  It  does  not  appear  from 
the  case  that  an  execution  from  the  Elizabeth  Hyland  judgment 
against  the  property  of  the  Isaac  Keith  Company  had  been  issued 
to  the  defendant  at  the  time  of  the  commencement  of  the  plaintiff's 
action  to  replevin  the  baby  carriages.  The  total  liabilities,  as 
apx)ears  from  the  evidence,  which  were  being  enforced  against  the 
property  of  the  Isaac  Keith  Company  at  the  time  plaintiff  com- 
menced this  action,  was  for  the  |6,170.93  on  the  bank  judgment 
and  15,500  on  the  two  chattel  mortgages  above  referred  to,  and  the 
aggregate  assets,  as  appears  from  the  evidence,  including  the  book 
of  accounts,  of  the  Isaac  Keith  Company  amounted  to  f  47,000. 

Assuming,  therefore,  that  the  representations  made  by  the  Isaac 
Keith  Company's  bookkeeper  could  be  held  as  representations  made 
by  the  company,  and  that  the  statement  made  by  William  M.  Hy- 
land to  the  plaintiff's  sales  agent,  Brockett,  could  be  treated  as 
representations  of  the  Isaac  Keith  Company  of  their  solvency  and 
responsibility,  it  is  diflftcult  to  see  how  s\ich  representations  i>er 
«e  can  be  regarded  as  fraudulent  as  to  the  financial  ability  of  the 
Isaac  Keith  Company.  Confessedly,  upon  this  showing,  the  com- 
pany was  at  that  time  solvent  It  is  true  that  it  owed  debts,  but 
it«  apparent  assets  were  far  in  excess  of  its  liabilities.  No  actions 
had  been  ccnunenced  against  it  at  the  time  of  its  purchase  of  these 
goods,  and  no  judgments  had  been '  perfected  against  it  at  that 
time.  The  two  mortgages  alone,  which  were  capable  of  being 
summarily  enforced,  seem  to  constitute  the  only  liability  against 
which  the  Isaac  Keith  Company  could  be  compelled  to  provide  at 
once.  The  sale  of  these  baby  carriages  from  the  plaintiff  to  the 
Isaac  Keith  Company  seems  to  have  been  absolute  and  complete, 
and  the  title  to  these  carriages  vested  in  that  company,  unless  at 
the  time  of  the  sale  the  company  practiced  such  a  fraud  upon  the 
plaintiff  as  to  render  the  contract  of  the  sale  and  the  delivery  under 
it  void.  Before  the  plaintiff  can  recover  the  possession  of  the 
property  sold  under  such  circumstances,  it  must  establish  five  dii^- 
tinct  propositions  tending  to  defeat  the  contract:  First,  the  rep- 
resentations; second,  their  falsity;  third,  the  scienter  or  guilty 
knowledge  of  the  person  making  the  representations;  fourth,  that 
the  purchaser  relied  upon  and  was  deceived  by  the  representations; 
fifth,  the  damages  resulting  to  him  in  consequence  thereof.  In 
Arthur  v.  Griswold,  55  N.  Y.  410,  Church,  C.  J.,  in  discussing  the 
question  of  fraudulent  representations  in  the  sale  of  stocks,  where 
the  validity  of  the  sale  was  challenged  on  the  ground  of  fraud  or 
of  fraudulent  representations  by  the  vendor  as  to  the  solvency  of  the 
corporation,  uses  this  language: 
v.24N.Y.8.no.5— 28 
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"Such  an  action  cannot  be  sustained  upon  misplaced  confidence  induced 
by  vague  sunnises.  The  nile  of  law  requires  a  reasonable  degree  X)f  cer- 
tainty as  to  each  requisite  necessai-y  to  constitute  the  cause  of  action, 
viz.  representatloui,  falsity,  scienter,  deception,  and  Injury." 

And  this  language  was  reiterated  by  Andrews,  J.,  in  Braekett 
V.  Griswold,  112  N.  Y.  407,  20  N.  E.  Kep.  370,  and  the  learned  judge 
adds: 

**There  must  have  been  false  representation,  known  to  be  such,  maile 
by  tlie  defendant,  calculated  and  intended  to  influence  the  plaintiff,  ami 
which  came  to  his  knovsledge.  and  in  reliance  upon  which  he  in  good 
faith  parted  with  property  or  inourrc-d  the  obligation  which  occasioned  the 
injury  of  which  lie  coniplnins.  All  these  ci]\:u)nstance6  must  be  found  to 
exist,  and  the  absence  of  any  one  of  them  is  fatal  to  the  recovery." 

In  Nichols  v.  Pinner,  18  K  Y.  205,  it  was  held  that  mere  omission 
of  the  purchaser  of  the  gcods  to  disclose  his  insolvency  to  the 
vendor  is  not  a  fraud  for  which  the  sale  may  be  avoided.  That  was 
an  action  like  this,  to  recover  the  possession  of  personal  property 
sold  by  the  plaintiff  to  the  defendant  upon  the  allegation  that  the 
defendant  purchased  the  same  fraudulently,  and  with  a  design  not 
to  xmy  for  them.  The  complaint  was  for  a  wrongful  detention  of 
the  property.    Pratt,  J.,  in  delivering  the  opinion  of  the  caurt  said: 

"To  constitute  a  fraud  in  such  a  case  there  must  be  an  intention  to 
eh(>at;  at  least  there  mast  be  an  intention  to  do  an  act,  the  necessary  re- 
sult of  which  will  be  to  cheat  and  defraud  another.  But  it  is  decu*  thai 
such  intention  is  not  necessarily  inferable  from  the  fact  that  a  man  Iti 
good  credit,  going  on  with  his  regular  business,  makes  his  usual  piu:chasi?s 
for  the  purposii  of  continuing  that  business  after  he  Is  made  aware 
that  his  pmperty  is  not  suillcient  to  pay  his  debta  It  Is  not  fraudulent 
in  him  to  make  reasonable  eifort  to  retrieve  his  fortune,  or  to  extricate  him- 
self from  his  embarrassment.  It  is  not  unnatural  that  he  should  cling  to 
the  hope  that  better  times  would  come;  that  to-morrow  should  be  as  this 
day,  and  much  more  abundant;  and  that  with  this  hope,  however  di»- 
lusive  results  may  have  shown  it  to  be,  he  should  have  been  impelled 
to  buy  more  goods,  contract  new  debts,  and  struggle  on  until  some  casualty 
should  precipitate  tlie  catastrophe  upon  him,  and  he  find  himself  hope- 
lessly bankrupt.  This  is  Jin  every -day  experience  in  the  commercial  world; 
and  It  would  be  hard,  indeed,  if  the  unfortunate  victim  of  hopes  that 
looked  to  him  at  the  time  as  reasonable  must,  in  his  misfortunes,  be  Judged 
by  the  actual  in^stead  of  the  possible  results.  The  authorities  do  not  sus- 
tain any  such  doctrine,  but  the  reveree." 

And  the  learned  judge  in  this  case,  in  further  discussing  the 
question,  uses  this  language: 

•'Fraud  must  bo  proved  a<flrmativ<?ly.  The  presumption  is  iilways  in  ftivor 
ot  innocence,  and  not  of  guilt.  The  evidence  should,  therefore,  be  direct 
and  strong  which  would  authorize  the  repudiation  of  a  contract  upon  the- 
ground  of  fraud,  especially  in  executed  contracts  of  sale,  where  the  good« 
have  been  delivered  and  become  mingled  with  the  mass  of  the  purchaser's 
other  property.'* 

The  cases  just  cited  proceed  upon  the  theory  that  the  purchaser 
knew  or  had  reason  to  believe  himself  insolvent  at  the  time  of  mak- 
ing the  purchase.  There  is  no  evidence  in  this  case  that  the  Isaac 
Keith  Company,  or  the  members  of  that  firm,  had  any  reason  to 
suppose  that  firm  insolvent.  The  evidence,  so  far  as  it  discloses 
the  apparent  condition  of  the  firm,  shows  net  assets  above  any 
liabilities  which  are  disclosed  by  the  evidence  upon  the  inventory 
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or  estimate  made  by  Andros  to  Daboll  to  amount  to  $39,524.  These 
were  firm  assets,  and  primarily  liable  for  the  finn  debts,  and  which 
must  be  applied  to  the  firm  debts  before  any  can  be  applied  upon 
the  individual  debts  of  tJie  individual  members  of  the  firm.  It  is 
difficult,  upon  this  showing,  to  see  how  the  members  of  the  firm 
could  have  known,  or  even  suspected,  that  the  firm  was  insolvent, 
and  unable  to  pay  its  liabilities,  at  the  time  of  purchasing  these 
baby  carriages.  It  was  incumbent  on  the  plaintiff,  before  it  could 
repudiate  the  contract  of  sale,  to  show  affirmatively  facts  and  cir- 
cumstances tending  to  prove  that  the  representations  made  by  the 
bookkeeper  at  the  time  he  was  inquired  of  by  the  mercantile 
agency,  and  the  representation  of  William  M.  Hyland  at  the  time 
of  ordering  the  goods  of  plaintiff's  sales  clerk,  were,  to  the  knowl- 
edge of  the  persons  making  such  representation,  false  or  fraudulent* 
The  facts  Asclosed  by  the  evidence  would  tend  rather  to  prove 
them  innocent  than  guilty  of  any  such  false  representation.  The 
evidence,  therefore,  capable  of  an  innocent  interpretation,  cannot 
be  used  to  establish  guilt  Morris  v.  Talcott,  96  N.  Y.  100;  Con- 
stant V.  University,  133  N.  Y.  640,  31  N.  E.  Rep.  26;  Fenno  v.  Han- 
nan,  (Sup.)  10  N.  Y.  Bupp.  408.  To  sustain  an  action  for  fraud 
founded  upon  representations  made  by  a  purchaser,  it  must  be  made 
to  appear  that  he  believed  or  had  reason  to  believe  at  the  time  he 
made  them  that  they  were  false,  or  that  without  knowledge  he  as- 
sumed or  intended  to  convey  the  impression  that  he  had  actual 
knowledge  of  their  truth  when  he  had  no  such  knowledge,  and  that 
the  plaintiff  relied  upon  them  to  his  injury.  Wakeman  v.  Dalley, 
51  N.  Y.  27;  Meyer  v.  Amidon,  45  N.  Y.  169;  Oberlander  v.  Speiss, 
Id.  175.  To  set  aside  a  sale  of  a  chattel  which  has  been  de- 
livered on  the  ground  of  fraudulent  representation  by  the  vendee, 
the  fraud  must  be  clearly  proved;  and,  while  fraud  may  be  estab- 
lished by  circumstantial  evidence,  it  can  only  be  by  proof  cf  such 
circumstances  as  are  irreconcilable  with  any  other  theory  than  that 
of  the  guilt  of  the  person  accused  of  the  fraud.  Baird  v.  Mayor, 
etc.,  96  N.  Y.  567.  Within  this  rule  we  think  the  jury  were  not 
authorized  from  the  evidence  in  this  case  to  find  that  the  purchase 
of  these  goods  by  the  Keith  Company  was  procured  by  fraud. 
There  is  no  direct  evidence,  which  we  have  been  able  to  find,  which 
would  uphold  the  finding  of  the  jury  that  Hyland  at  the  time  of 
ordering  these  goods  knew  or  had  reason  to  believe  that  any  rep- 
resentation or  statement  made  by  him  as  to  the  financial  condition 
of  the  firm  was  untrue.  As  we  have  seen,  the  stock  on  hand  and 
the  amount  of  book  accounts  due  the  firm  were  far  in  excess  of  the 
liabilities  of  the  firm,  and  those  liabOities  were  a  first  charge  upon 
the  entire  firm  assets  before  any  of  the  firm  property  could  be 
applied  upon  the  individual  liabilities  of  the  individual  members 
of  the  firm;  and  there  is  nothing  in  the  transaction,  so  far  as  the 
evidence  discloses,  from  which  the  jury  could  properly  infer  that 
Hyland  purchased  these  carriages  w^th  a  fraudulent  design  of  ap- 
propriating their  value,  and  not  paying  the  plaintiff  the  price  at 
which  they  were  purchased.     But,  if  there  was  enough  in  this  case 


Digitized  by 


Google 


^^■?..-' 


^:^ 


436 


KEW    YORK   SUPPLEMENT,  vol.   24. 


[Sep.  a. 


to  authorize  the  jury  to  find  the  representations  made  by  the  Keith 
Company's  bookkeeper  were  exaggerations  of  the  financial  condi- 
tion of  the  Keith  Company,  the  evidence  discloses  no  facts  tending 
to  establish  the  bookkeeper's  authority  to  make  any  such  declara- 
tion, or  to  bind  the  firm  by  it  The  case  expressly  shows  that  the 
representations  made  by  the  bookkeeper  to  the  mercantile  agency 
were  not  communicated  to  the  Keith  Company,  or  either  member  of 
that  firm,  and  that  the  bookkeei)er  had  no  express  authority  from 
the  firm  to  make  repi-esentations  as  to  its  financial  standing  which 
would  bind  the  firm,  and  his  representations  to  the  mercantile 
agency  would  not  amount  to  such  fraudulent  representations  by 
the  firm  as  would  authorize  the  plaintiff  to  treat  the  sale  by  them 
of  these  carriages  to  the  Keith  Company,  and  the  purchase  of  the 
same  by  said  company,  as  fraudulent  and  void.  The  question  of 
fraud  must  therefore  turn  upon  the  statement  made  by  Hyland  at 
the  time  of  making  the  order.  That  statement  was  that  "the  com- 
pany had  had  an  unusually  good  holiday  business,  was  prosperous, 
and  was  doing  a  nice  business,  and  everything  was  looking  promis- 
ing, and  its  financial  condition  was  all  right."  Under  the  circum- 
stances of  this  case,  and  within  the  authorities,  we  do  not  think 
that  that  statement  can  be  construed  as  fraudulent,  so  as  to  viti- 
ate the  sale,  and  it  was  therefore  error  to  allow  the  jury  to  specu- 
late upon  that  statement  in  the  absence  of  any  evidence  showing 
that  Hyland  knew  at  the  time  of  making  the  same  that  it  was 
untrue. 

We  think  it  was  also  error  to  allow  the  statement  of  the  mercan- 
tile agency,  based  upon  the  representations  of  the  Keith  Company's 
bookkeeper,  to  be  received  in  evidence.  There  was  no  evidence 
of  authority  in  the  bookkeeper  to  make  statements  to  the  mercan- 
tile agency  of  the  Keith  Company's  financial  standing,  nor  was 
there  any  evidence  that  the  Keith  Company  knew  that  their  book- 
keeper had  made  such  statements  at  the  time  of  ordering  the  goods, 
and  the  acceptance  of  the  goods  by  the  Keith  Company  in  the  ab- 
sence of  such  knowledge  was  not  a  ratification  of  the  statement 
of  the  bookkeeper.  Bigelow,  Frauds,  363.  In  this  case,  the  plain- 
tiff, having  asserted  the  authority  of  the  bookkeeper  to  make  this 
statement,  assumed  the  burden  of  proving  affirmatively  the  ex- 
istence of  such  authority.  This,  we  think,  it  failed  to  do,  and  for 
that  reason  the  declarations  of  the  bookkeeper  were  not  competent 
to  bind  the  principal,  and  their  reception  under  the  defendant's  ob- 
jection was  error.  For  these  reasons,  without  discussing  the  other 
questions  raised  by  the  appellant,  we  think  this  judgment  should  be 
reversed. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  the 
event. 

HERRICK,  J.,  concurs.     PUTNAM,  J.,  concura  in  result 
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(70  Hun,  317.) 
PEOPLE  ex  rel.  COLLINS  v.  DONOHUB  et  al 

(Supreme  Court,  Genei-nl  Term,  Firat  Department-    June  30,  1803 ) 

L  Res  Judicata— Jo domrn'^  against  Principal— Effect  as  to  Subbties. 
The  bond  of  a  Irustco  appointed  by  an  order  of  court  was  condltloneO 
that  If  the  trustee  ''will  well  and  faithfully  perform  and  discharge  hi.^ 
duties  as  such  tnistee,  as  named  in  said  order,  then  this  obll>?ation  shall 
be  Yold,  elso  to  lie  and  remain  In  full  foi'ce  and  virtue."  Held,  that  a 
jud|2rment  against  the  exocutor  of  the  trustee,  In  favor  of  his  successor, 
for  Uie  riKrovery  of  the  trust  fund,  was  not  conclusive  on  the  sureties 
in  the  trustee's  bond. 

3.  Laches— What  Constitutks. 

Wliere  a  cestui  que  trust,  who  Is  entitled  to  receive  yearly  the  Income 
from  the  trust  fund,  does  not  demand  the  income  for  19  years,  she  Is 
j^ilty  of  such  laches  as  will  preclude  a  recovery  of  the  unpaid  income 
from  the  sureties  on  the  trustee's  bond. 

i.  Trusts— Appointment  of  Trustee— Cestui  que  Trust. 

.Where  a  valid  ti'ust  has  been  created,  the  life  beneficiary  of  the  trust 
€*state  may  afterwards  be  appointed  trustee  by  an  order  of  the  court.  Van 
Brunt,  P.  J.,  dissenting. 

Appeal  from  circuit  court,  New  York  county. 

Action  in  the  name  of  the  people,  originally  brought  on  the  rela- 
tion of  Maria  L.  Collins  against  Charles  Donohue,  impleaded  with 
another.  Relator  having  died,  John  Collins  was  substituted  in 
her  place.  19  N.  Y.  Supp  36.  From  a  judgment  in  favor  of 
plaintiff,  entered  on  a  trial  by  the  court  without  a  jury,  defend- 
ant Donohue  appeals.    Modified. 

Argued  before  VAN  BRUNT,  P,  J.,  and  O'BRIEN  and  INGRA- 
HAM,  JJ. 

Abram  Kling,  for  appellant. 

Simon  W.  Rosendale,  Atty.  Gen.,  (A.  M.  Card,  of  counsel,)  for 
respondent 

O'BRIEN,  J.  This  action  was  brought  against  the  defendant 
as  surety*  upon  a  bond  dated  October  6,  1865,  conditioned  for  the 
faithful  performance  and  discharge  by  one  Welcome  R.  Beebe  of 
his  duties  as  trustee,  in  pursuance  of  an  order  of  the  supreme 
court  appointing  said  Beebe  trustee  to  receive  and  hold,  for  the 
use  and  benefit  of  Maria  Louisa  Collins,  a  certain  fund  of  money 
which  had  been  left  by  her  mother,  by  last  will  and  testament. 
Subsequent  to  the  death  of  the  trustee,  Beebe,  which  occurred  in 
1884,  Maria  Collins,  who  was  the  life  beneficiary  of  the  trust  fund, 
upon  her  application,  was  appointed  trustee,  under  an  order  which 
directed  her  to  apply  the  use,  interest,  and  income  of  the  fund,  as 
directed  by  her  mother's  will,  to  her  own  use,  and  the  principal 
to  the  person  or  persons  to  whom  the  same  should  be  determined  to 
belong.  She,  having  made  a  demand  upon  the  executors  of  the 
former  trustee,  and  failed  to  obtain  the  fund,  commenced  an  ac- 
tion against  such  executors,  which  was  referred  to  a  referee,  who 
subsequently  reported  that  said  Beebe,  as  trustee,  was  chargeable 
with  the  principal  and  interest  upon  the  fund.  Upon  such  re- 
port of  the  referee  a  judgment  for  the  sum  of  J12,357.67  was 
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entered;  that  being  the  amount,  as  found  by  the  referee,  for  which 
said  Beebe,  as  trustee,  was  chargeable.  Having  failed  to  obtain 
payment  of  this  judgment,  or  the  satisfaction  of  an  execution  issued 
thereon,  this  action  was  commenced  to  enforce  the  liability  of  the 
sureties.  Upon  the  trial,  evidence  wsL^  presented  that  a  check 
for  the  amount  of  the  tnist  fund  was  delivered  to  Beebe  subse- 
quent to  his  appointment  as  trustee.  Such  evidence,  supple- 
mented by  the  judgment  entered  upon  the  report  of  the  referee, 
was  relied  upon  as  establishing  the  defendant's  and  api)ellant'8 
liability.  This  liability  was  resisted  upon  two  principal  grounds; 
the  first,  that  the  judgment  entered  against  the  executors  of  the 
trustee,  fixing  the  amount  for  which  the  trustee,.  Beebe,  was  charge- 
able, was  not  binding  upon  the  surety.  In  Black  on  Judgments 
(section  586,  p.  698)  it  is  said  that: 

"The  gt-neral  teudtmry  of  tlie  English  and  American  jurisprudence  Is  to 
hold,  in  ordinary  cases  of  suretyship,  that  a  judgment  against  the  principal 
Is  not  conclusive  upon  the  surety  imless  the  latter  was  made  a  defendant 
to  the  action.  ♦  *  ♦  On  the  whole,  the  best  rule  which  can  be  deduced 
from  the  authorities  is  that  the  judgment  is  conclusive  upon  the  surety  only 
In  cases  where  the  principal  may  be  considered  as  the  former's  agent  In  the 
particular  trans^iotlon,  and  where,  upon  a  fair  construction  of  the  contract 
of  Indemnity,  It  may  be  construed  as  binding  the  surety  to  a  responsibility 
for  the  conduct  or  result  of  the  suit  In  which  the  judgment  Is  rendered; 
otherwise,  the  judgment  proves  only  the  fact  of  Its  own  existence." 

And  in  the  nexit  section  this  author  states  tiiat: 

"Where  the  obligation  of  the  sm*ety  Is  simply  to  pay  money  If  the  princi- 
pal fails  to  do  so,  there  Is  no  such  privity  betvi'een  them  as  will  make  a  judg- 
ment against  the  principal  evidence  against  the  siurety.  But  the  case  is  dif- 
ferent with  regard  to  sureties  on  bonds  given  in  the  com*se  of  a  suit  or  other 
proceeding,  for  in  t3ie  latter  Instance  the  siu*ety  submits  himself  to  tlie  acts 
of  the  principal,  and  to  the  judgment,  as  Itself  a  legal  consequence  falling 
within  the  siu'etyship." 

In  the  American  and  English  Encyclopedia  of  Law  (volume  12. 
p.  93)  the  rule  is  thus  stated: 

"\\1ierc*  a  surety-  has  contracted  with  reference  to  the  action  of  his  prin- 
cipal In  some  judicial  proceeding,  he  is  bound  by  a  judgtiient  agnlpst  the  lat- 
ter. It  would  eeem,  by  the  weight  of  authority,  in  all  other  cases  of  suretj- 
ship  a  judgment  against  tlie  principal  is  at  least  prima  facie  evidence  against 
Ihe  surety.  But  a  surety  may  show  that  a  judgment  against  his  principal 
was  obtained  by  fraud  or  collusion,  or  that  tlie  court  had  no  jurisdiction 
to  render  the  judgment." 

With  respect  to  bonds  given  by  administrators,  it  has  been  held 
in  this  state  (Casoni  v.  Jeix)me,  58  N.  Y.  316)  that  sureties  are 
bound  by  the  decree  of  the  surrogate,  "because,  by  their  contract, 
tliey  have  made  themselves  privy  to  the  proceedings  against  their 
principal,  and,  when  the  principal  is  concluded,  the  surety,  in  the 
absence  of  fraud  or  collusion,  is  concluded  also;"  citing  cases.  In 
Harrison  v.  Chirk,  87  N.  Y.  576,  Casoni  v.  Jerome  was  cited  and 
approved;  and  therefore  the  law  may  be  regarded  as  settled  that, 
with  respect  to  sureties  upon  an  ordinary  administration  bond, 
they  are  bound  by  the  decree  of  the  surrogate,  or  by  a  judg- 
ment against  their  principal,  in  the  absence  of  fraud  or  collusion. 
The  surety's  obligation  upon  such  bonds  is  to  be  responsible  for 
the  faithful  discharge  of  the  administrato(r's  duties;   and  the  bin.l- 
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ing  force  of  a  decree,  as  stated  in  the  authorities,  results  from  the 
nature  of  the  contract  or  obligation  which  the  surety  assumes. 
The  inconsisrtency  that,  upon  a  first  glance,  would  seemingly  be 
present  in  the  authorities,  will  be  dissipated  if  we  bear  in  mind 
that  there  is  no  flxed  or  rigid  rule,  which,  under  all  circumstances, 
would  make  a  surety  bound  by  an  order  or  judgment  against  his 
principal,  but  the  question  is  as  to  whether  or  not  he  is  so  bound 
as  to  be  determined  by  the  nature- of  his  obligation,  and  the  lan- 
guage and  terms  of  the  bond  itself.  Thus,  in  Thomson  v.  Mc- 
Gregor, 81  N.  Y.  593,  which  was  a  case  of  a  receiver's  bond,  the 
surety  upon  which  was  sued  after  the  principal  was  ordered  to 
pay  over  a  sum  adjudged  to  be  the  balance  of  the  trust  funds  in 
such  principal's  hands,  which  order  was  not  obeyed,  and  where 
it  was  claimed  that  such  order  was  conclusive  upon  the  surety,  it 
was  held  that  the  surety  was  not  bound  by  the  order,  "and  in  the 
absence  of  express  terms  m  the  bond,  binding  him  to  submit  to 
the  judgment  of  the  court,  such  a  liability  could  not  be  imposed 
upon  him." 

To  determine  the  surety's  liability,  and  the  extent  to  which  he 
is  bound  by  the  judgment  against  his  principal,  in  the  case  at 
bar,  resort  must  be  had  to  the  bond  itself,  which  provides  as  fol- 
lows: 

"Now,  the  condition  of  this  obligntion  is  such  that  if  the  above-bound  en 
Welcome  U.  Beobe  shall  and  will  well  and  faithfully  perform  and  dischargt 
his  duties  as  such  trustee,  as  named  in  said  order,  then  this  obligation  shal' 
be  void,  else  to  be  and  remain  in  full  force  and  virtue!" 

We  here  find  that  neither  by  the  nature  of  the  contract  nor  the 
express  terms  of  the  bond  does  the  surety  obligate  himself  to  be 
bound  by  the  judgment  of  the  court;  and  when  it  is  sought  to 
chaise  him,  after  the  death  of  the  principal,  with  the  latter's  un- 
faithfulness, he  should  not  be  precluded  by  a  judgment  obtained 
against  the  representatives  of  tie  deceased  principal  in  an  action 
to  w^hich  he  was  not  a  party,  and  of  which  he  had  no  notice.  But, 
assuming  that  the  judgment  was  not  binding  upon  the  surety,  there 
was,  nevertheless,  evidence  presented  showing  that  the  former  trus- 
tee had  received  the  principal  of  the  fund,  and  had  failed  to  turn 
over  the  same,  having  converted  it  to  his  own  use.  The  finding 
to  this  eifect,  therefore,  was  based  on  sufficient  evidence;  and, 
nothing  to  the  contrary  being  shown,  it  would  justify  a  recovery 
against  the  surety  for  such  principal  sum.  In  regard  to  the  interest, 
it  seems  to  me  there  are  two  grounds  opposed  to  the  recovery  thereof: 
In  the  first  place,  no  evidence  has  been  given  that  interest  was  ever 
received  by  the  trustee;  and  in  the  absence  of  such  evidence  the  sure- 
ty has  a  right  to  invoke  the  rule  that  a  trustee  is  not  liable  to 
pay  interest  upon  a  fund,  to  a  greater  extent  than  interest  has 
been  received,  which  rule  would  prevent  the  trustee's  being  charge- 
able with  interest  in  a  case  where  no  interest  was  obtained  by  him 
upon  a  trust  fund.  Secondly,  even  though  it  had  been  shown  that 
interest  had  been  earned,  it  could  not  have  been  recovered  by  this 
trustee,  because  it  was  money  that  belonged,  not  to  the  trustee,  but 
the  beneficiary,  to  whom  it  should,  from  time  to  time,  have  been 
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paid;  and  as  to  her  right  to*  recover,  in  view  of  the  laches  here 
appearing,  there  wonld  be  f»erioas  question,  for,  with.  resx)ect  to  the 
interest  on  the  trust  fund,  which  could  have  been  demanded  yearly, 
there  is  much  force  in  the  suggestion  that  the  failure  of  the  bene- 
ficiary, through  the  trustee  or  otherwise,  to  enforce  her  claim  to 
the  income  that  may  have  been  earned  by  the  trust  fund  for  19  years, 
was  such  laches  as  to  preclude  the  trustee,  for  her  benefit,  enfor- 
cing such  a  liability  against  the  sureties.  This  would  not  affect 
the  sureties'  liability  for  the  fund,  because,  as  to  such  trust  fund, 
Beebe  was  entitled  to  hold  the  same  during  the  life  of  the  bene- 
ficiary, and  it  was  only  upon  his  death,  and  the  appointment  of 
another  trustee,  that  the  right  to  demand  it  existed.  It  should 
be  remembered,  in  regard  to  the  interest,  however,  ^at  the  bene- 
ficiary was  of  full  age,  and  in  a  position  to  enforce  her  claims  against 
the  trustee;  and  the  evidence  shows  that  during  all  these  years 
she  had  other  business*  transactions  wilth  the  trustee,  and  that,  as 
appears  from  the  judgment  roU,  payments  had  been  made  to  her, 
'^aggregating  large  sums  of  money, — far  exceeding  the  trust  fund, 
or  interest  thereon."  The  referee  held,  upon  the  testimony  be- 
fore him,  that  these  moneys  so  paid  by  Beebe  had  reference  to 
other  claims  held  by  the  beneficiary  against  him,  and  were  prop- 
erly applied  to  discharge  such  claims;  leaving  Beebe  still  charge- 
able with  the  trust  fund,  and  interest  thereon.  This  conduct 
of  the  beneficiary,  in  i)ermitting,  during  19  years,  the  trustee  to 
retain  the  principal  and  any  interest  that  may  have  been  earned 
on  the  fund,  seems  to  us  to  have  been  a  violation  of  that  duty  which 
the  beneficiary  owed  to  the  sureties.  Such  interest,  if  earned 
yearly,  could  have  been  obtained  in  a  proper  proceeding;  and  it 
was  unquestionably  laches  for  the  beneficiary  to  suffer  all  these 
years  to  pass  by,  and  pUe  up  a  liability  against  the  sureties,  which 
she  could  have  prevented  by  insisting  upon  her  rights;  and  thus 
she  would  have  discharged  the  duty  which,  in  all  fairness,  she 
owed  to  the  sureties  upon  the  bond.  We  do  not  think,  after  such 
conduct,  that  she  should  be  allowed  to  profit  thereby  at  the  exi)ense 
of  the  sureties.  In  view  of  the  grave  question  presented,  as  to 
whether  the  trustee  ever  received  any  interest  on  the  trust  fund, 
— the  claim  being  that  he  had  mixed  such  trust  funds  with  his 
own  money,  and  had  never  had  the  same  out  at  interest,  which  could 
have  been  prevented  by  the  slightest  effort  or  diligence  being  exer- 
cised to  ascertain  the  condition  of  the  fund  by  the  beneficiary  at  any 
time  during  these  19  years, — no  hardship  or  injustice  results  to 
the  beneficiary  or  those  succeeding  to  her  interest  by  prevent- 
ing her  from  profiting  by  her  own  laches.  Although  the  case  of 
Toles  V.  Adee,  91  N.  Y.  562,  is  not  similar  to  the  one  at  bar  in  any 
way,  the  general  statement  of  the  law  therein  contained  is  applica- 
ble to  the  question  we  are  here  discussing.     As  therein  said: 

*'Where  the  contract  of  a  surety  Is  not  an  absolute  guaranty  of  payment 
of  a  debt  of  his  principal,  but  simply  an  undertaking  of  such  a  nature  that 
proceedings  must  be  taken  against  the  debtor  before  the  obUgation  of  the 
surety  to  pay  arises,  the  law  implies  a  condition  on  the  part  of  the  creditor 
that  due  diligence  shaU  be  used  in  proceeding  against  the  principal;  and,  to 
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establish  a  defense  tMsed  on  a  breach  of  this  condition,  it  is  not  necessao' 
for  the  surety  to  show  a  request  on  his  part  to  the  creditor  to  proceed,  and 
damage  resulting  to  him  from  a  failure  to  comply.  The  law  presumes  in- 
jury, and  it  is  not  incumbent  upon  the  surely  to  establish  it  as  a  matter  of 
fact." 

But,  apart  from  all  this,  the  beneficiary,  and  not  the  trustee, 
could  alone  recover  such  interest. 

Another  and  a  serious  question  is  as  to  the  validity  of  the  order 
appointing  Maria  Collins  trustee  in  the  place  and  stead  of  Beebe, 
deceased.  She  was  the  life  beneficiary,  and  the  result  was  to 
vest  in  her,  as  trustee,  the  legal  title  to  a  fund,  the  use,  interest, 
and  income  of  which  were  bequeathed  to  her  during  life.  In  Greene 
V.  Greene,  125  N.  Y.  506,  26  N.  E.  Kep.  740,  it  is  said: 

**To  the  constitution  of  every  express  trust  there  are  essential  these  ele- 
ments, viz.  a  trustee,  an  estate  devised  to  him,  and  a  beneficiary.  The  trustee 
and  the  beneficiary  must  be  distinct  personalities,  or  otherwise  there  could 
be  no  trust,  and  the  merger  of  interests  in  the  same  person  would  effect 
the  legal  estate  in  him  of  the  same  duration  as  tlie  beneficial  interest  de- 
signed. That  the  legal  and  beneficial  estates  can  exist,  and  be  maintained 
separately,  in  the  same  person,  Is  an  inconceivable  proposition.  It  is  quite  ^s 
much  of  an  impossibility,  legaUy  considered,  as  it  is  physically." 

And  in  Woodward  v.  James,  115  N.  Y.  346,  22  N.  E.  Rep.  150,  the 
court  said: 

'*lt  is  undoubtedly  true  that  the  same  person  cannot  be  both  trustee  and 
beneficiaiy  of  the  same  identical  interest  To  say  that  he  could,  would  be  a 
contradiction  in  terms  as  complete  and  violent  as  to  declare  that  two  solid 
bodies  can  occupy  the  same  space  at  the  same  instant." 

Upon  these  and  other  authorities,  which  support  the  same  view, 
it  is  strenuously  urged  by  the  appellant  that  tiie  order  of  the  court 
appointing  Maria  L.  Collins  trustee  was  an  absolute  nullity,  upon 
the  theory  that  no  person  can  be  both  trustee  and  beneficiary  for  the 
same  interest  at  one  and  the  same  time;  that  the  existence  of  this 
dual  relation  is  a  physical  and  legal  impossibility;  and  that  no 
decree,  however  positive  In  its  terms,  can  render  such  a  relation 
a  reality.  We  think  that  in  this  argument,  and  in  the  authorities 
to  which  reference  has  been  had,  the  appellant  overloolis  the  dis- 
tinction between  the  creation  of  a  trust  and  the  selection  of  a  trus- 
tee to  carry  out  the  provisions  of  a  valid  trust.  As  held  in  Greene 
V.  Greene,  supra,  the  fact  that  the  beneficiary  was  appointed  trus- 
tee would  prevent  the  creation  of  a  valid  trust,  and  for  the  rea- 
sons therein  stated.  But,  where  a  valid  trust  has  been  created, 
— which,  it  is  conceded,  was  the  situation  in  the  case  at  bar, — it 
remains  but  to  determine  what  effect,  if  any,  results  from  the  ap- 
pointment of  the  beneficiary  for  life  as  trustee  of  the  trust  fund. 
It,  no  doubt,  would  have  been  more  advisable  to  have  selected  some 
one  else,  because,  as  the  fund  was  intended  eventually  to  go  to  per- 
sons other  than  the  beneficiary  for  life,  it  would  be  more  natural, 
and  aK>arently  more  secure,  to  have  it  held  by  some  one  other  than 
such  life  beneficiary,  who  might  not  be  very  zealous  in  seeing  that 
the  fund  was  preserved,  and  kept  intact,  for  those  who  would  suc- 
ceed after  her  death.  We  do  not  think,  however,  that  any  of 
these  reasons  or  suggestions  as  to  the  impropriety  of  the  appoint- 
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ment  are  sufficient  to  justify  our  holding  that  the  court  was  with- 
out jurisdiction,  and  that  the  order  itself,  appointing  the  life  bene- 
ficiary, was  void,  or,  as  contended  for  by  the  appellant,  an  absolute 
nullity.  Those  interested  might  have  a  reasonable  ground  for  ap- 
plying for  another  trustee;  but  we  fail  to  see  how,  upon  the  trial  of 
an  action  brought  by  a  trustee  appointed  by  order  of  the  court,  the 
surety  upon  a  lx)nd  given  by  a  former  trustee  can  thus  collaterally  as- 
sail the  validity  of  this  appointment.  Assuming,  however,  the  sure- 
ty has  such  right,  we  do  not  think  that  the  order  appointing  the  bene- 
ficiary as  trustee  was  either  a  nuUity  or  void,  for,  as  held  in  Moke 
v.  Norrie,  14  Hun,  132,  "a  cestui  que  trust  is  not  absolutely  ex- 
cluded from  occupying  the  relation  of  trustee  for  his  own  benefit, 
and  especially  is  this  so  where  he  is  but  one  of  several  trustees.^' 

I  therefore  have  reached  the  conclusion  that  for  the  principal 
sum  shown  to  have  been  given  to  the  trustee,  and  never  accounted 
for  to  the  beneficiaries,  the  surety  is  liable,  less  any  amount  which 
he  can  legally  claim  as  an  offset  against  the  same.  In  this  con- 
nection the  defendant  proved  that  he  had  given  to  the  beneficiary 
some  f900,  and  this  fact  was  found  by  the  learned  trial  judge. 
This  finding  was  not  excepted  to,  and,  no  appeal  having  been  taken 
^by  plaintiff  from  the  judgment,  the  defendant  is  entitled  to  be 
credited  with  such  amount.  My  opinion  is  that  the  judgment  in 
favor  of  the  plaintiff  should  be  reduced  to  the  principal  sum  of 
f4,397.29,  less  the  fOOO,  for  which  balance,  with  interest  thereon 
from  the  22d  day  of  May,  1884,  the  plaintiff  should  recover,  and  that 
the  judgment,  as  so  modified,  shoidd  be  affirmed,  without  costs  to 
either  party  upon  this  appeal. 

INGRAHAJkl,  J.,  (concurring.)  I  do  not  think  that  the  judgment 
against  the  executor  of  Beebe  is  conclusive  upon  these  defendants, 
who  were  sureties  upon  Beebe's  bond,  but  who  were  not  parties 
to  the  action  in  which  such  judgment  was  rendered,  and  had  no 
notice  of  its  pendency.  It  seems  to  me  that  this  question  was  pre- 
sented in  the  case  of  Thomson  v.  McGregor,  81  N.  Y.  596,  and 
that  the  decision  therein  is  controlling.  In  that  case  one  Riker 
was  appointed  receiver  of  copartnership  property,  and  he  gave  a 
bond,  the  condition  of  which  was,  "if  the  said  Charles  B.  Riker  shall 
henceforth  faithfully  discharge  the  duties  of  his  trust."  Riker  was 
removed  as  receiver,  and,  by  an  order  upon  an  accounting,  was  di- 
rected to  pay  to  his  successor  a  sum  of  money  as  the  balance  in  his 
hands.  It  was  held  in  the  court  below,  in  that  case,  that  that 
order  was  conclusive  upon  his  sureties,  and  in  reversing  the  judg- 
ment against  the  sureties  the  court  say: 

"If  the  order  was  wrong,  if  tlie  receiver  owed  no  balance,  If  he  was  re- 
quIriHi  to  pay  what  was  not  due,  then  he  had  falthfuUy  performed  his  duty 
as  receiver,  although  not  obeying  the  mandate  of  the  court.  It  Is  said  *the 
surety  has  contracted  that  the  receiver  wiU  pay.*  Undoubtedly,  but  pay  what? 
Not  any  sum  which  the  court  may  order,  unless,  indeed,  the  surety  has  bound 
himself  by  that  rigorous  contract,  but  such  sum  as  the  receiver  justly  owt-s, 
and  as  an  honest  and  faithful  officer  ought  to  pay;  and  upon  that  question  the 
surety  has  a  right  to  be  heai*d.  We  do  not  see  that  it  avails  anything  to  try 
to  distinguish  between  an  order  which  is  binding  as  an  adjudication  against 
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his  principal  and  an  order  whicli  is  conduslve  evidence  as  a  fact.  The  sub- 
stantial thing  remains,  though  the  phrases  are  changed.  The  doctrine,  pushed 
to  its  logical  results,  might  make  every  surety  for  the  performance  of  duty 
bound  by  the  adjudication  against  his  principal,  or  so  nearly  so  as  practi- 
cally to  abrogate  the  rule  which  holds  him  only  when  he  has  explicitly  con- 
tracted to  submit  himself  to  the  Judgment  of  the  court.  We  think  the  vice 
of  the  reasoning  lies  hid  in  the  failure  to  sutBoiently  distinguish  the  relative 
positions  of  the  principal  and  surety.  As  between  the  principal  and  the 
creditors  of  the  fund,  it  is  the  receiver's  duty  to  pay  according  to  the  order, 
for  he  has  been  heard,  and  is  bound  by  the  adjudication.  But^  as  between 
the  surety  and  such  creditors,  it  is  not  the  receiver's  duty  to  pay  according  to 
an  order  made  witliout  the  surety's  knowledge,  as  to  which  he  has  not  been 
heard,  and  which  is  not,  against  him,  a  binding  adjudication." 

And  in  commenting  upon  the  cases  where  it  is  held  that  the 
-sureties  on  an  administrator's  bond  are  bound  by  an  adjudication 
as  to  the  amount  due  by  the  administrator,  such  as  Seofleld  v. 
ChurchiU,  72  N.  Y.  563,  and  Oasoni  t.  Jerome,  58  N.  Y.  320,  the  court 
^say: 

**In  these  cases,  besides  the  general  covenant  to  faithfully  execute  the  trust 
reposed,  there  is  also  the  special  agreement  to  obey  aU  orders  of  the  surro- 
gate. That  the  rule,  in  these  cases,  which  makes  the  adjudication  agninst 
the  principal  conclusive  on  the  surety,  is  always  based  upon  the  special  cove- 
nant, which,  in  terms,  submits  the  latter  to  the  Judgment  or  order  of  the 
court,  indicates  very  plainly  that  the  general  words  were  not  deemed  suf- 
ficient, in  and  of  themselves,  to  effect  that  result.  ♦  ♦  ♦  In  every  decision 
which  has  made  the  adjudication  against  the  principal  conclusive  upon  the 
surety,  it  has  been  founded  on  apt  words  or  phrases,  other  than  the  general 
promise  to  perform  duty,  and  which  indicate  an  understood  purpose  to  con- 
tract beyond  the  ordinary  Uabillty." 

The  condition  of  the  obligation  sued  on  in  this  case  is  as  follows: 

"Now,  the  condition  of  this  obligation  is  such  that  if  the  above-bounden 

Welcome  R.  Bcebe  shall  and  will  weU  and  faithfully  perform  and  discharge 

his  duties  as  such  trustee,  as  named  in  said  order,  then  this  obligation  shall 

be  void,  else  to  be  and  remain  in  full  force  and  virtue." 

And  as  was  said  in  Thomson  v.  McOrepjor,  supra,  if  the  trustee 
accounts  for  the  trust  fund  which  has  come  into  his  hands,  he  has 
well  and  faithfully  performed  and  discharged  the  duties  as  such 
trustee,  and  the  plaintiff,  to  recover  ujwn  the  bond,  must  prove, 
by  evidence  admissible  against  the  sureties,  that  the  principal  had 
failed  to  account  for  the  trust  estate  in  his  hands. 

The  court  below  foxmd  that  Beebe  was  appointed  trustee  by  an 
•order  of  the  supreme  court  dated  September  11,  18G5.  That  fact 
was  proved  by  the  order  of  the  court  making  the  appointment,  and 
that  order  is  also  recited  in  the  bond  signed  by  these  defendants. 
The  court  also  found  the  making  and  execution  of  the  bond  sued  on, 
which  bond  was  also  introduced  in  evidence.  The  court  also  found 
that  on  the  25th  of  October,  18G5,  the  sum  of  |4,297.29  was  paid  to 
Beebe  as  trustee,  and  that  fact  was  proved  by  the  evidence  of  John 
Collins,  who  swore  that  he  was  present  when  the  money  was  paid 
to  Beebe.  The  court  then  found  that  Beebe  continued  to  be 
trustee  of  the  fund  to  the  date  of  his  death,  which  occurred  on  the 
22d  of  May,  1884;  that  he  left  a  last  will  and  testament,  which  was 
admitted  to  probate,  and  letters  testamentary  issued  to  his  exec- 
utors therein  named.  And  there  was  evidence  to  sustain  these 
findings.     The  court  then  found  that  by  an  order  dated  24th  of 
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June,  1884,  Maria  Louisa  OoUins,  the  relator  plaintiff  in  the  action, 
was  appointed  by  the  court  to  receive  and  hold  the  said  fund  of 
J4,297.29  in  place  of  said  Beebe,  and  that  fact  was  proved  by  the 
order  making  such  appointment,  and  that  the  trustee  therein 
named  duly  filed  her  bond  and  qualified.  The  court  also  found 
that  on  the  24th  day  of  January,  1885,  a  certified  copy  of  such  order 
was  served  upon  Beebe's  executors,  and  a  demand  was  made  for 
the  payment  to  the  substituted  trustee  of  the  fund  of  f4,297.29, 
which  demand  was  refused,  and  no  payment  was  made,  and  that 
fact  was  proved  by  the  j>erson  making  the  demand.  It  was  also 
found,  and  such  finding  was  sustained  by  evidence,  that  the  sub- 
stituted trustee  conmienced  an  action  aginst  Beebe's  executors 
to  recover  that  fund,  and  the  accrued  interest  thereon;  that  judg- 
ment was  subsequently  entered  against  said  executors  for  the 
amount  of  said  fund  and  accrued  interest,  and,  execution  having 
been  issued  upon  such  judgment,  it  was  returned  unsatisfied,  and 
no  part  thereof  has  been  paid.  It  was  thus  clearly  proven,  by 
competent  evidence,  that  the  trustee  had  failed  to  perform  and  dis- 
charge his  duty  as  trustee,  as  to  the  principal  of  said  trust  fund, 
and  plaintiff  was  therefore  entitled  to  judgment  against  the  sure- 
ties for  the  principal  of  such  fund,  and  interest  from  the  date  of  the 
judgment  against  the  trustee.  There  was,  however,  no  evidence 
in  the  case  that  the  trustee  had  received,  or  had  failed  to  pay  to 
the  beneficiary  named,  the  income  upon  the  trust  fund  prior  to  his 
death.  There  is  also  another  objection  to  the  recovery  of  any 
interest  by  this  plaintiff,  which  is  fatal  to  such  a  recovery.  The 
order  appointing  the  plaintiff  trustee  is  not  printed  in  the  case, 
but  the  court  found  that  by  such  order  "the  relator  plaintiff  herein 
was  appointed,  upon  her  application  to  this  court,  trustee  to  receive 
and  hold  the  said  fund  of  ^,297.29,  and  to  apply  and  use  the  inter- 
est and  income  thereof  to  her  own  use,  as  in  and  by  the  said  last 
will  of  said  Ann  Bloodgood,  her  mother,  directed,  and  to  account 
for  and  pay  over  the  principal  untx)  the  person  or  persons  to  whom 
the  same  shall  be  determined  to  belong.''  By  this  order  the  said 
substituted  trustee  was  not  appointed  trustee  of,  nor  authorized  to 
receive,  the  income  that  had  accrued  prior  to  the  death  of  Beebe. 
Indeed,  such  income  was  not  iMirt  of  the  trust  estate,  but  belonged 
to  the  person  named  as  beneficiary  individually;  and  it  would  ap- 
pear that  all  the  substituted  trustee  was  entitled  to  recover  from 
the  estate  of  the  deceased  trustee  was  the  trust  fund,  leaving  the 
beneficiary  to  proceed  against  the  trustee  for  the  amount  due  her 
individuaUy  for  income  of  such  trust  property.  The  defendant, 
however,  objects  to  judgment  being  entered,  on  the  ground  that  the 
appointment  of  the  substituted  trustee  in  place  of  said  Beebe  was 
absolutely  void,  on  the  ground  that  the  court  had  no  power  to  ap- 
point a  beneficiary  in  such  a  trust  as  trustee.  I  do  not  think, 
however,  such  order  was  void.  It  appeared  by  the  will  of  Ann 
Bloodgood  that  Maria  Louisa  CJollins,  the  pei*&on  appointed  such 
substituted  trustee,  was  given  and  bequeathed  the  use,  interest, 
and  income  of  the  sum  of  $4,500  for  and  during  her  natural  life, 
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to  be  paid  to  her  half-yearly,  on  her  separate  receipt  As  no 
trustee  was  appointed  by  such  will,  this  court,  by  an  order  entered 
on  the  11th  of  September,  1865,  appointed  Welcome  E.  Beebe 
trustee  to  receive  that  sum,  and  apply  the  use,  interest,  and  income 
of  said  fund  in  the  manner  and  to  the  person  in  the  said  will  of  said 
Ann  Bloodgood  mentioned.  This  trustee  was  apiwinted  by  virtue 
of  the  jurifikiiction  vested  in  a  court  of  equity  to  prevent  the  failure 
of  the  trust  bv  reason  of  the  failure  to  appoint  a  trustee,  and  the 
court  thus  took  upon  itself  the  execution  of  the  trust.  Upon  the 
death  of  Beebe  the  trust  vested  in  the  supreme  court,  and  it  became 
the  duty  of  the  court  to  appoint  a  person  to  execute  the  trust. 
I  think  the  court  had  power  to  appoint  the  beneficiary  for  that 
purpose,  and  it  was  that  power  that  the  court  exercised  when  it 
appointed  the  relator  plaintiff  as  such  trustee.  The  decisions  that 
hold  that  a  valid  trust  is  not  created  where  the  person  creating 
The  trust  attempts  to  vest  in  the  beneficiary  the  trust  property, 
as  trustee,  do  not  apply,  for  here  a  valid  trust  was  created,  and 
there  is  no  restriction  in  the  power  of  the  court  as  to  the  selection 
of  its  agent  to  carry  out  the  trust  It  is  not  necessary  that  we 
shoald  approve  of  the  action  of  the  court  in  appointing  the  benefi- 
ciary as  tiie  person  to  execute  the  trust,  but  I  do  not  think  that 
the  action  of  the  court  in  appointing  such  i)er8on  was  void,  so  that 
such  action  can  be  attacked  collaterally.  It  appears,  therefore, 
that  under  the  order  appointing  plaintiff  as  such  trustee  no  recov- 
ery can  be  had  in  this  action  for  interest  upon  the  trust  fund  prior 
to  the  death  of  Beebe. 

The  court  also  found  that  defendant  Donohue,  between  January 
1,  1887,  and  January  1,  1890,  lent  and  advanced  to  plaintiff  divers 
sums  of  money,  amounting  to  the  sum  of  f  900,  and  a  conclusion  of 
law  that  defendant  was  entitled  to  deduct  that  sum  from  the 
amoimt  due  on  the  bond.  The  plaintiff,  in  his  brief  submitted  on 
the  argument  of  this  appeal,  objected  to  the  allowance  of  this  sum; 
but  he  did  not  except  to  the  finding  of  the  court,  nor  to  the  con- 
clusion of  law,  and  did  not  appeal  from  the  judgment.  The  plain- 
tiff cannot  object  on  this  appeal  to  the  allowance  of  this  |900,  and 
it  should  be  deducted  from  the  amount  due  to  plaintiff.  The 
judgment  should  be  modified  by  reducing  the  recovery  to  the  sum 
of  14,297.29,  less  f 900,  making  13,397.29,  and  interest  thereon  from 
the  22d  day  of  May,  1884,  and  as  so  modified  aflftrmed,  without 
oosts  to  either  party  upon  this  appeaL 

VAN  BRUNT,  P.  J.,  (dissenting.)  Upon  an  inspection  of  this 
record,  it  would  appear  that  this  action  was  tried  at  a  circuit 
term  of  the  supreme  court  of  the  state  of  New  York.  We  are  not 
aware  of  the  existence  of  any  such  term  or  branch  of  the  supreme 
court;  and,  if  the  regularity  of  this  judgment  had  been  assailed 
upon  the  ground  that  it  appeared  upon  its  face  that  the  proceed- 
ings were  assumed  to  have  been  had  in  a  court  which  had  no  ex- 
istence, a  serious  question  might  have  been  raised.  It  is  apparont 
that  the  counsel  for  the  respondent  is  unaware  of  the  fact  that  the 
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circuit  courts  and  the  supreme  court  are  entirely  different  tribunals, 
and  that  there  is  no  provision  of  law  by  which  issues  of  fact  can 
ha  tried  before  a  jury  in  the  supreme  court.  But,  as  no  motion 
has  been  made  to  set  aside  this  judgment  ujwn  that  ground,  it 
I'onnot  be  considered  here.  But  this  manifest  looseness  of  prac- 
(ice,  and  ignorance  of  the  consititution  of  the  courts,  cannot  be  al- 
lowed to  pass  unnoticed. 

In  the  disposition  of  this  case  the  questions  of  law  involved  will 
be  considered  upon  the  findings  of  the  learned  court  below. 

It  appears  that  by  the  will  of  one  Ann  Bloodgood,  who  died  in 
March,  1855,  there  was  given  and  bequeathed  the  use,  income,  nnd 
interest  of  the  sum  of  $4,500  to  Maria  Louisa  Collins,  for  and  dur- 
ing her  natural  life,  to  be  paid  to  her  half-yearly  on  her  own 
separate  receipt;  that  letters  testamentary  upon  this  will  were 
isiiued  to  one  William  G.  Brinckerhoflf,  an  executor  therein  named; 
ihat  upon  the  settlement  of  the  estate  of  said  Ann  Bloodgood  the 
wiiid  sum  of  $4,500  became  reduced  to  the  sum  of  $4,297.29;  and 
ihat  by  order  of  the  court,  in  September,  1865,  one  Beebe  was  ap- 
I  Klin  ted  trustee  to  receive  said  sum  of  $4,297.29,  and  to  apply  the 
use,  interest,  and  income  of  said  fund  in  the  manner  and  to  the 
T>erson  in  said  will  of  said  Ann  Bloodgood  mentioned:  that  said 
l^eebe  was  required  to  give  a  bond  in  the  penal  sum  of  $10,000,  and 
lb  at  the  bond  upon  which  this  suit  was  brought  was  thereupon 
executed  by  the  defendant  Donohue  and  one  Ryckman,  which  bond 
was  duly  approved,  and  thereupon  said  sum  of  $4,297.29  was  paid 
to  Beebe;  that  Beebe  continued  to  hold  said  fund  until  his  death, 
which  occurred  in  May,  1884,  and  subsequently  thereto  his  last 
Mill  and  testament  was  duly  admitted  to  probate  by  the  sorro- 
;:ate  of  the  county  of  New  York;  that  in  June,  1884,  this  court 
attempted  to  appoint  said  Maria  Louisa  Collins,  the  beneficiary  of 
the  fund  in  question,  upon  her  petition  to  the  court,  trustee 
(o  receive  and  hold  said  fund,  and  to  apply  the  use,  interest, 
and  income  thereof  to  her  own  use,  and  to  account  and  pay 
over  the  principal  to  the  i)erson  to  whom  the  same  should  be 
determined  to  belong;  and  in  January,  1885,  said  Collins,  hav- 
ing duly  qualified,  by  executing  the  bond  required  by  the  order 
appointing  her,  demanded  of  the  executors  of  Beebe  the  fund  of 
3?4,297.29,  together  with  the  intei-est  thereon,  and  that  they  refused 
t<i  comply  with  the  demand  so  made;  that  in  August,  1885,  said 
Maria  L.  Collins^  as  trustee,  commenced  an  action  agaiiist  the 
executrix  and  executors  of  Beebe  for  an  accounting  of  the  acts 
and  proceedings  of  Beebe  as  to  said  fund,  which  accounting  was 
duly  ordered,  and  upon  the  coming  in  of  the  referee's  report 
u|K)n  such  accounting  a  judgment  was  entered  for  the  sum  of 
$12,367.65,  being  the  principal  sum  of  $9,636.40,  together  with  in- 
terest thereon  from  the  22d  of  May,  1884,  and  $658.19  costs  of  the- 
action,  in  all  amounting  to  $13,315.84;  that,  upon  due  leave  of 
the  surrogate,  execution  was  issued  upon  the  judgment,  which  was 
returned  by  the  sheriff  wholly  unsatisfied;  that  no  part  of  said 
judgment  has  been  paid,  and  the  same  remains  wholly  unpaid;  and 
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that  demand  for  the  payment  thereof  has  been  made  of  the  defend- 
ants Donohue  and  Ryckman,  and  they  both  refused  to  comply  with 
such  d^nand.  The  couTt  found  that  the  defendant  Donohue  had 
loaned  and  advanced  to  said  Maria  L.  Collins  the  sum  of  f900. 
Upon  these  facts,  judgment  was  given  by  the  court  against  the 
defendants  Donohue  and  Ryckman  for  the  amount  of  the  bond, 
(110,000,)  with  interest  thereon  from  the  20th  of  December,  1888, 
(12,100,)  amounting  in  the  aggregate  to  |12,100,  less  fOOO,  making 
in  all  f  11,200,  besides  the  costs  and  disbursements  of  the  action; 
and,  judgment  having  been  thereupon  entered,  this  appeal  is  taken. 
Various  questions  have  been  raised  upon  this  appeal,  some  of 
which  it  is  necessary,  very  briefly,  to  discuss;  and  the  flrat  is  that 
the  court  had  no  power  whatever  to  appoint  Maria  L.  (^ollins 
trustee,  and  that  she  could  obtain  no  title  whatever  to  the  trust 
fund  by  reason  of  such  appointment.  It  is  claimed  by  the  counsel 
for  the  respondent  that  said  Maria  L.  Collins,  as  cestui  que  trust, 
was  not  excluded  from  occupying  the  relation  of  trustee  for  her 
own  benefit,  and  he  cites  some  authorities  which  favor  that  view. 
But  it  seems  to  us  that  a  very  brief  consideration  of  those  things 
necessary  to  the  existence  of  a  frust  show  the  fallacy  of  such  a 
position,  and  the  recent  authorities  are  distinctly  opposed  to  any 
such  incongruity.  It  seems  to  be  absolutely  certain  that  the  court 
has  no  greater  power  in  the  appointment  of  a  tnistee  than  a 
testator  has;  and,  if  a  testator  has  no  power  to  appoint  a  cestui 
(lue  trust  his  trustee,  then  it  would  seem  to  follow,  as  a  natural 
consequence,  that  an  attempt  upon  the  part  of  the  court  to  make 
such  an  appointment  would  be  wholly  nugatory.  There  are  three 
necessary  ingredients  to  the  existence  of  a  trust:  First,  the  sub- 
ject-matter of  the  trust;  second,  a  trustee;  and,  third,  a  beneficiary. 
And,  if  there  is  an  attempt  to  merge  the  functions  and  duties?  of  a 
beneficiary  with  those  of  a  trustee,  the  trust  is  absolutely  destroyed. 
In  the  case  of  Woodward  v.  James,  115  N.  Y.  346-357,  22  N.  E.  Hep. 
150,  this  view  was  sanctioned,  where  it  is  held  that: 

"It  is  undoubtedly  true  that  the  stime  person  cannot  be  at  the  seme  time 
tnistee  and  bem'fidary  of  The  same  identical  Interest.  To  say  that  he  could, 
would  be  a  contradiction  in  terras  as  complete  and  as  violent  as  to  declare 
that  two  solid  bodies  can  occupy  the  same  place  at  the  same  instant  Where, 
however,  the  tmntee  is  made  beneficiary  of  the  same  estaite,  both  in  r«ipect 
to  its  quality  and  quantity,  the  inevitable  result  Is  that  the  equitable  is 
merged  in  the  legal  estate,  and  the  latter  only  remains." 

And  in  the  case  of  Coster  v.  Lorillard,  14  Wend.  265,  it  was  held 
that  the  legal  character  of  the  trustee  is  wholly  separate  and 
distinct  from  that  of  the  beneficiary.  Each  is  incompatible  with 
the  other,  and  both  cannot,  by  any  possibility,  be  united  in  the 
same  person-  It  is  therefore  apparent  that  the  court  had  no 
power  to  make  the  appointment  of  this  beneficiary  as  a  trustee  for 
herself,  and,  if  such  a  thing  was  attempted  to  be  done,  such  action 
upon  the  part  of  the  court  would  be  void.  Now,  it  is  to  be  ob- 
served that  all  that  the  court  did  was  to  apjwint  Maria  L.  Coll-'n*^ 
tinistee  to  receive  and  hold  the  said  fund  of  f 4,297.29,  and  nothing 
else,  and  to  apply  the  use  and  income  of  that  fund  ;  .  her  own  use. 
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and  to  pay  over  the  principal,  etc.  She  was  not  appointed  trustee 
of  any  claims  which  existed  against  the  prior  trustee,  or  of  any 
income  with  which  the  prior  trustee  was  chargeable.  She  was 
simply  appointed  trustee  of  the  original  fund  of  f4,297.29,  and  of 
nothing  else.  Under  these  circumstances  it  is  difficult  to  see  how 
she  acquired  title,  as  trustee,  to  anything  more  than  the  fund  of 
which  she  was  appointed  trustee;  and  therefore  the  claim  sought 
to  be  enforced  in  this  action,  and  for  which  judpnent  has  been 
rendered,  is  far  in  excess  of  anything  to  which  the  court  has  at- 
tempted to  confer  title  upon  her.  If  it  be  urged  that  the  judgment 
against  the  executors  of  the  former  trustee  is  conclusive  upon 
these  defendants,  it  is  sufficient  to  say  that  it  appears  upon  the 
face  of  the  title  upon  which  the  rights  of  the  plaintiff  who  brought 
the  action  absolutely  depend  that  she  had  no  claim  whatever  to 
a  large  part  of  the  amount  which  went  to  make  up  that  judg- 
ment; and  there  is  no  rule  which  makes  a  surety  responsible  simply 
because  a  judgment  is  entered  against  his  principal,  which,  upon 
its  face,  shows  that  it  was  entered  without  right  Under  these 
circumstances,  we  think  that  the  judgmefnt  appealed  from  was 
erroneous,  and  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant,  to  abide  the  event 


(70  Hun.  598;   mem.  report  without  opinion.) 
MAASS  et  al.  v.  FALK  et  aL 

(Supreme  Court,  General  Term,  First  Department.    June  30.  1893.) 

General  Assignment— What  CJonstitutes— Preperekces. 

A  transfer  of  property  by  a  debtor  to  several  creditors  which  recites 
tliat  it  is  "security  for"  the  debts,  and  authorizes  the  creditors  to  seU 
tlie  propeiiy,  apply  the  proceeds  to  the  debts,  and  return  excess.  If  any 
to  the  debtors,  is  not  a  general  assignment,  but  a  pledge,  and  therefon 
not  within  Laws  1887,  c.  503,  declaring  void  preferences  in  general  as- 
signments, except  to  the  amount  of  one-third  of  the  assigned  estate. 

Appeal  from  special  term,  New  York  county. 

Action  by  Selig  Maass,  Samuel  P.  Hyman,  Theodore  Meyer,  and 
Max  Moass,  composing  the  firm  of  S.  Maass  &  Co.,  and  Maurice  Mau- 
chauffee,  George  Mauehauffee,  and  Louis  Dupre,  composing  the 
firm  of  M.  Mauehauffee  &  Co.,  against  Abraham  Falk,  Zachariah 
Falk,  David  B.  Falk,  and  Washington  Falk,  comjHJsins:  the  firm 
of  Falk  Bros.  &  Co.,  the  Mercantile  National  Bank,  the  National 
Citizens'  Bank,  and  the  Mechanics'  &  Traders'  Bank,  to  set  aside 
a  transfer  of  property  made  by  Falk  Bros.  &  Co.  to  the  banks 
named  above  as  defendants  on  the  ground  that  such  transfer  was 
a  general  assignment,  and  in  violation  of  Laws  1887,  c  503, 
forbidding  preferences  in  general  assignments  exceeding  in  value 
one-third  of  the  assigned  estate.  From  a  judgment  in  favor  of 
defendants,  plaintiffs  appeal.    Affirmed. 

The  instrument  of  transfer  is  as  follows: 

"Whereas,  the  firm  of  Fallc  Brothers  &  Co.  is  indebted  to  the  Mercantile  Na- 
tional Bank  of  the  City  of  New  York  in  the  sum  of  $29,490,  and  to  the  Mechan- 
ics' &  Traders'  Bauk  in  the  sum  of  $25,913.22,  and  to  the  National  Citizens' 
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Bank  of  New  York  In  the  «un  of  983,429.58:  Now,  the  said  firm  of  Faiilk  Bros. 
St  Oa  does  hereby  grant;  bargain,  sell,  and  transfer  unto  the  said  three  banks 
abOTO  named  all  the  goods,  wares,  and  merchandise,  stock  in  trade,  and 
fixtures  of  and  belonging  to  the  said  firm  now  contained  in  the  first  floor,  base- 
ment, and  cellar  of  the  store  and  building  number  676  Broadway,  in  the  city 
of  New  York,  with  the  policies  of  insurance  thereon,  occupied  by  said  firm, 
to  have  and  to  hold  the  said  banks  as  security  for  the  said  indebtedness  to 
them,  respectlTely,  with  authority  to  the  said  banks  to  hold  and  sell  the 
same  at  public  or  private  sale,  with  or  without  notice  to  said  firm;  and  after 
payment  of  the  expenses  of  such  sales  and  the  said  indebtedness  to  said  banks, 
with  interest  in  fiill,  or  ratably  in  case  the  proceeds  of  said  sales  shall  be 
Insufficient  to  pay  them  in  full,  to  render  the  overplus  to  the  said  flrn^  or  its 


"Dated  New  York,  March  27th,  189L  Falk  Bros.  &  Ck>." 

The  following  is  the  opinion  of  Mr.  Jnstioe  INGBAHAM  at  special 
term: 

The  facts  in  this  case  are  not  disputed,  and  the  sole  difficulty  in  its  dis- 
position arises  from  the  inferences  of  fact  to  be  drawn  from  the  facts  proved. 
The  effect  of  the  act  of  1887,  prohibiting  preferences  in  a  general  assign- 
ment to  a  sum  greater  than  one-third  of  the  assignor's  propeityf  has  re- 
sulted in  a  series  of  dedsiona  which  it  is  difficult  to  reconcile.  It  seems  to 
me,  howev^,  that  one  principle  has  been  established  by  the  court  of  appeals, 
and,  as  I  understand  it,  it  is  the  duty  of  this  court  to  follow  and  apply  the 
l&w  as  determined  by  that  court;  so  that,  when  a  rule  of  law  is  thus  settled, 
it  is  the  law  of  the  state,  and  is  to  be  applied  in  all  cases  to  which  it  is  appli- 
cable. The  rule  thus  settled  is  that  the  statute  of  1887  does  not  apply  when 
no  general  assignment  i»  made  or  contemplated.  Manning  v.  Beck,  129  N.  Y. 
1,  29  N.  B.  Rep.  90.  That  case  presented  a  question  as  to  the  validity  of  a 
transfer  by  a  father  to  his  son  of  property  as  security  for  a  debt  owing  by  th^ 
father  to  the  son,  which  transfer  was  followed  by  a  general  assignment  made 
by  the  father  for  the  benefit  of  his  creditors.  The  coiul  held  that,  as  there 
was  no  evidence  to  show  that  the  son  had  knowledge,  when  he  received  titie 
transfer,  that  the  debtor  was  insolvent,  and  intended  to  follow  the  bill  of 
sale  by  an  assignment  for  the  benefit  of  his  creditors,  and  thus  divest  himself 
of  all  control  over  his  property,  the  transfer  was  not  void  or  voidable  at  the 
suit  of  the  creditor.  It  will  be  noticed  in  the  case  cited  that  the  transfer 
alleged  to  be  fraudulent  was  followed  by  a  general  assignment,  and  that  the 
effect  of  the  general  assignment  and  the  transfer  to  the  favorite  creditor  did 
in  effect  violate  the  spirit,  though  not  the  letter,  of  the  statute  of  1887.  The 
remarks  of  Peckham,  J.,  who  delivered  the  opinion  of  the  court,  determine 
the  question  here  presented.  Thus  he  says:  "But  the  statute  does  not,  and 
was  not  intended  to,  prevent  a  creditor  from  obtaining  payment  or  a  security, 
and  thereby  a  preference  for  hiB  debt,  even  from  an  insolvent  debtor;  and 
where  a  court  is  asked  to  set  aside  a  security  which  is  disconnected  from  and 
prior  to  any  general  assignment  on  the  ground  tliat  it  is  in  violation  of  the 
act  in  relation  to  preferences  in  general  assignments,  it  at  once  becomes  a 
question  whether  that  act  was  ever  intended  to  cover  a  case  where  a  creditor 
obtaining  or  availing  himself  of  such  securities  was  innocent  of  any  existing 
intention  on  the  part  of  the  debtor  to  thereafter  perform  an  entirely  sep- 
arate act  and  make  a  general  assignment  It  does  not,  in  terms,  cover  such 
a  case,  and  we  think  it  should  not  be  thus  extended  by  construction."  And, 
after  examinhig  and  commenting  on  White  v.  Cotzhausen,  129  U.  S.  329, 
9  Sup.  Ct.  Rep.  309,  the  learned  Judge  continues:  "It  has  been  urged  that  by 
this  construction  the  statute  may  be  easily  evaded.  It  is  said  that  a  failing 
debtor  may  prefer  his  favorite  creditors  by  separate  instruments,  and  then 
make  a  general  assignment,  and  as  a  result  his  favorite  creditors  will  be 
paid  in  full,  and  those  provided  for  in  the  assignment  will  get  nothing.  Those 
creditors,  however,  who  participated,  or^  who  were  cognizant  of  the  intent 
of  the  debtor,  could  not  avail  themselves  of  their  security  beyond,  at  any 
rate,  the  statutory  rate;  and  as  to  those  creditors  who  were  ignorant  of  any 
such  intent  It  is  not  perceived  that  any  great  misfortune  would  attend  the 
v.24N.Y.s.no.5— 29 
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allowance  of  their  securities  in  the  same  way  as  has  been  legal  for  hundreds 
of  years  past.  The  debtor  might  neglect  to  make  an  assignment  at  all*  and 
then  it  would  look  as  if  the  act  of  preference  would  be  legal.  The  statute 
of  1887  at  any  rate  does  not  cover  sucdi  a  state  of  facts,  and  we  do  not  teel 
at  liberty  to  enlarge  its  provisions  by  construction  so  as  to  bring  such  facts 
wltliin  the  condenmation  of  the  statute."  I  think  we  have  here  a  controlling 
decision  which  requires  me  to  hold  tlrnt  a  mortgage,  pledge,  or  bill  of  sale 
to  a  creditor  with  the  intent  only  to  secure  such  creditor  to  the  amoimt  of 
his  lawful  demand  against  the  debtor,  not  followed  by  a  general  assignment^ 
is  not  invalid  because  by  that  means  a  creditor  obtahia  in  payment  of  or  as 
security  for  this  demand  a  sum  greater  than  one-third  of  the  debtor's  prop- 
erty at  the  time  such  payment  was  made  or  security  given. 

In  this  case  the  one  question,  therefore,  is,  was  there  a  general  assign- 
ment? It  is  clear  that  there  was  not  a  general  assignment  made  by  the 
debtor,  within  the  meaning  of  the  act  of  1887.  To  constitute  a  general 
assignment,  it  must,  in  the  first  place,  be  goieral;  Uiat  is,  it  must  include 
all  of  the  debtor's  property.  The  assignee  must  be  a  trustee,  and  not 
the  absolute  owner,  mortgagee,  or  i^edgee.  "The  assignee  Is  merely 
trustee,  and  not  absolute  owner.  He  buyd  nothing,  and  pays  nothing  for 
the  performance  of  trust  duties.'*  Brown  v.  Guthrie,  110  N.  Y.  441,  18  N.  B. 
Rep.  254.  And  the  essential  difference  between  a  general  assignmoit  to 
an  assignee  in  trust  and  a  pledge  is  that  in  one  case  the  ab^lute  title 
passes  to  the  assignee,  while  in  the  case  of  a  pledge  the  title  remains  in 
the  pledgor;  and  it  is  the  right  of  possession,  and  to  hold  or  apply  the 
pledge  to  secure  the  debt,  that  is  vested  in  the  pledgee.  The  instrument 
sou^t  to  be  set  aside  in  this  case  contains  none  of  the  elements  of  a 
general  assignment.  It  transfers  property  to  certain  creditors  themselves, 
not  to  an  assignee  in  trust;  and,  while  it  is  in  fbrm  a  grant,  baif^in, 
sale,  and  transfer,  it  is  only  of  specific  property,  not  by  any  means  all  of  the 
debtor's  property,  and  the  title  in  the  grantee  is  limited  by  the  language 
used  in  the  transfer,  which  is:  "To  have  and  to  hold  to  the  said  banks  na 
secuilly  for  the  said  Indebtedness  to  them,  respectively,  with  authority  to 
the  said  banlcs  to  hold  or  sell  the  same  at  public  or  private  sale,  and  to  apply 
the  proceeds  to  tlie  payment  of  the  indebtedness,  rendering  the  overplus, 
if  any,  to  the  bailors."  The  legal  effect  clearly  is  a  pledge  of  the  prop- 
erty to  the  creditors  to  secure  the  payment  of  their  demands.  Upon  payment 
to  the  banks  of  the  amoimt  due  to  them,  any  right  or  interest  they  had  in 
property  covered  by  the  transfer  wotdd  have  been  divested,  and  the  right 
to  possession  of  the  property  would  have  revested  in  the  debtors,  and  they 
could  have  maintained  replevin  to  recover  the  goods.  Und«»r  the  authority 
contained  in  this  instiiimeut,  tl\e  banks  took  immediate  possession  of  the 
property,  sold  and  transferred  the  same  as  authoiized  by  the  instrument, 
and  applied  the  proceeds  to  the  payment  of  their  debts.  At  that  time,  so  far 
as  appeara,  there  was  no  intent  to  make  a  general  assignment,  and  none  was 
in  fact  ever  made.  If,  as  was  expressly  held  in  Manning  v.  Beck,  supra, 
the  defendant  had  the  legal  right  to  give  to  these  creditors  a  pledge  of 
their  property  to  secure  the  payment  of  the  indebtedness,  and  intended  to 
do  nothing  else  except  what  they  were  thus  legally  oititled  to  do,  tiiere 
could  be,  In  the  nature  of  thingn,  no  intent  to  defraud  creditors,  within  the 
provision  of  the  Revised  Stat\ites  as  to  fraudulent  conveyances.  Undoubtedly 
they  intended  to  pay  to  these  creditors  their  demands,  and  to  do  so  by  the 
transfer  to  them  of  this  property,  and  the  application  of  the  proceeds  thereof 
to  the  payment  of  such  demands;  but  there  was  no  intent  to  follow  such  a  pi-o- 
visiuu  by  a  general  assignment,  so  as  to  put  all  the  rest  of  their  property 
out  of  their  control,  and  thus  to  avoid  the  prohibition  of  the  statute;  and 
the  fact  that  they  did  subsequently  make  pledges  or  transfers  of  their  other 
property  to  other  creditors  to  secure  other  demands  cannot  effect  this  valid 
exercise  of  a  debtor's  power  to  provide  for  the  paynaent  of  one  demand  be- 
fore that  of  his  other  creditors  when  the  transferrer  had  no  knowledge  that 
such  subsequent  transfer  was  intended. 

The  case  of  Abegg  v.  Bishop,  20  N.  Y.  Supp.  810,  decided  by  the  general  term 
in  this  department  in  October,  1892,  is  distinguished  from  this  case  by  the  fact 
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that  there  a  general  anBigntnent  immediatdy  followed  the  traxisfer  attacked,  and 
the  rule  laid  down  in  the  case  of  Berger  y.  Yarrelmann,  127  N.  Y.  281,  27 
N.  £.  Rep.  1065,  was  applicable;  and  the  fact  ot  that  decision  is,  as  I  nnder- 
staud  it,  that  where  by  any  method  or  scheme  in  which  a  general  assign- 
ment for  the  benefit  of  creditors  is  a  part  a  greater  preference  is  allowed 
than  is  provided  for  by  the  statute,  with  intent  to  evade  the  statute,  such  a 
scheme  is  void,  under  the  provlsionB  of  the  Revised  Statutes  in  reference  to 
transfers  made  with  intent  to  hinder,  delay,  and  defraud  creditors.  Thus 
the  presiding  Justice,  delivering  the  opinion  of  the  court,  says:  "Now,  in  case 
a  party  contemplating  making  an  assig^iment  for  the  purpose  of  evadinir 
the  restrictions  of  the  assignment  law  knowingly  makes  transfers  of  his 
property  as  security  to  creditors  in  excess  of  that  wliich  is  allowed  by  the 
assignment  law,  and  thereby  attempts  to  evade  the  provisions  of  the  statute, 
such  transfer  is  made  with  intent  to  hinder,  delay,  and  defraud  his  cred- 
itors, and  therefore,  under  the  escprcss  words  of  the  statute,  it  is  void,  whether 
the  transferee  has  knowledge  of  such  intent  or  not"  This  rule,  however, 
does  not  apply  where  the  making  of  an  assignment  is  not  contemplated,  and 
where  no  assignment  was  ever  made;  and  Manning  v.  Beck,  supra,  as  I  un- 
derstand it,  expressly  holds  that  the  statute  of  1887  does  not  affect  any  transfer 
that  is  not  contained  in  the  general  assignment,  or  made  in  contemplation 
of  the  making  or  as  a  part  thereof.  Applying  the  rule  thus  stated,  I  am 
unable  to  see  that  the  debtors  in  this  case  did  anything  except  what  they  had 
a  lawful  right  to  dis  and  intended  to  do  nothing  except  what  they  did,  and 
that  they  did  not  intend  to  hinder,  delay,  or  defraud  their  creditors.  The 
defendants  should  therefore  have  Judgment,  with  costs;  decision  and  Judg- 
ment to  be  settled  on  notice. 

0.  Donohne,  for  api>ellant& 
S.  B.  Bixywndly  for  respondents. 

PER  GUItlAM.    Judgment  affirmed,  with  ooBts,  on  opinion  of 
the  court  below. 


(70  Hun,  498.) 
BARBER  et  aL  v.  PALMER  et  aL 

FIRST  NAT.  BANK  OF  OHAMPLAIN  v.  SAME, 

(Supreme  Court,  General  Term,  Third  Department    July  8,  1893.) 

1.   MORTOAGSS  BY  PaKTNERS— PRIORITY. 

The  lien  of  a  mortgage  made  by  one  partner  on  his  interest  in  the  part- 
nership property  is  subordinate  to  a  subsequent  mortgage  by  the  firm  to 
secure  a  firm  debt  , 

2*  Samk— What  Intebest  ov  Partner  Inci^uded. 

Where  a  partner  Joins  his  copartner  in  a  mortgage  on  the  partnership 
property  without  reservation,  the  mortgage  includes  his  interest  under  a 
prior  mortage  to  himself  on  his  copartner's  interest  in  the  premises. 

Appeal  from  circuit  court,  Clinton  county. 

Two  actions,  one  by  Charles  O.  Barber,  George  E.  Barber,  and 
Herbert  Barber  against  George  W.  Palmer  and  others,  and  the 
other  by  the  First  National  Bank  of  Champlain  against  George 
W.  Palmer  and  others,  to  foreclose  mortgages.  T3ie  two  actions 
were  tried  together  by  the  court,  without  a  jury,  and  plaintiffs  in 
each  case  had  judgment  on  the  findings  of  the  trial  court  De* 
fendants  appeal.     Affimled. 

The  opinion  of  Mr.  Justice  EELLOGG,  at  special  term,  is  as 
follows: 
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The  two  actions  above  entitled  were  tried  together,  the  iasues  being  prac- 
tically the  same,  and  the  material  evidence  the  same.  These  actions  are 
brought  to  foreckwe  mortgages,— one  made  by  G.  W.  &  F.  Palmer  &  Oo.  to 
Charles  O.  Barber  and  others;  one  made  by  the  same  party  to  the  First 
National  Bank  of  Champlain.  Both  mortgages  are  signed  by  George  W. 
Pahner,  Frank  Palmer,  Owen  A.  Palmer,  and  Charles  G.  Palmer,  being  all 
the  copartners  in  the  firm  of  G.  W.  &  F.  Palmer  &  Co. 

The  defendant  Edwin  G.  Moore,  as  trustee,  etc.,  makes  answer  that  he  is 
the  owner  of  a  mortgage  given  in  1887  for  $1,000  by  Owen  A.  Palmer  to 
Frank  Palmer,  on  an  undivided  one-twelfth  of  this  land  covered  by  plain  tiffs' 
mortgage,  and  the  lien  of  this  mortgage  upon  the  fractional  part  must  take 
precedence  to  plaintiffs'  lien.  The  defendants  William  M.  Foote  and  others, 
executors,  answer  also  that  they  are  the  owners  of  a  mortgage  given  by 
Charles  G.  Palmer  to  Frank  Palmer  in  1887  for  $1,000,  on  an  undivided  one- 
twelfth  of  the  land  covered  by  the  plaintiffs'  mortgage,  and  that  the  lien 
of  this  mortgage  must  also  take  precedence  of  the  Ii»i  of  plaintiffs'  mortgage. 
These  two  mortgages,  set  forth  in  the  answers  of  these  defendants,  antedate 
the  mortgages  of  the  plaintiffs  in  both  of  these  actions,  and  they  were  both 
recorded  In  Clinton  county  clerk's  office  before  either  of  the  mortgages  here 
sought  to  be  foreclosed  was  given.  In  the  mcHrtgage  running  to  the  plaintiff 
the  First  National  Bank  of  Champlain,  reference  is  made  to  the  fact  of  the 
existence  of  such  mortgages,  but  the  language  used  is  simply  declaratory  of 
the  fact  which  the  record  makes  constructive  notice  of,  and,  the  fact  being 
declared  in  the  mortgage,  neither  adds  to  nor  detracts  from  the  right  of  pai^ 
ties. 

We  are  of  the  opinion  that  the  contention  of  the  defendants  cannot  prevail, 
for  the  reasons:  First,  it  is  undisputed  that  this  copartnership  was  formed  in 
June,  1879;  that  at  that  time  the  lands  in  <iuestion  became  with  other  lands 
the  property  of  the  copartnership,  and  formed  the  staple  of  their  stock  in 
business,  l^e  business  of  the  copartnership  was  the  making  of  iron,  using 
charcoal  in  Catalan  forges,  and  covering  a  large  wooded  territory,  of  neces- 
sity. It  makes  no  difference  in  whom  the  title  to  the  realty  stood,  so  long  as 
it  was  conceded  to  belong  to  the  copartnership.  It  is  clear  from  the  evi- 
dence—indeed, is  undisputed— that  at  the  organizaticHi  of  this  company,  in 
June,  1879,  the  land  became  the  property  of  the  company,  and  was  ever 
afterwards  used  in  its  business.  It  is  hardly  worth  while  to  inquire  what 
the  interest  of  each  copartner  was  at  the  date  of  the  organization;  and  in 
view  of  the  facts  that  these  copartners,  George  W.  Palmer.  Frank  Palmer, 
Owen  A.  Palmer,  and  Charles  G.  Palmer,  at  that  date  agreed  upon  the  terms 
of  the  copartnership,  and  the  bushiess  and  the  property  which  should  be- 
long to  it,  and  agreed  that  the  lands  in  question,  with  other  lands,  should 
belong  to  the  company  so  formed,  and  from  that  date  such  lands  were  used 
and  treated  always  as  the  property  of  the  copartnership,  it  is  hardly  worth 
while  to  inquire  upon  what  terms  the  said  Owen  and  Charles  were  to  in- 
crease their  shares  in  the  copartnership  by  acquisition  from  either  of  the 
other  partners.  Whatever  changes  were  contemplated  or  afterwards  carried 
into  effect  by  original  agreement,  or  otherwise,  the  ownership  of  tiie  property 
never  changed,— it  was  always  the  property  of  the  copartnership.  While  the 
Interest  of  each  copartner  might  increase  or  diminish  at  any  time  by  agree- 
ment among  themselves,  the  copartnership  remained  intact  Any  deed  or 
other  evidence  of  transfer  from  one  to  the  other  did  not  affect  the  company, 
or  the  title  of  the  company,  as  a  whole,  to  the  assets,  real  or  personaL  The 
effect  could  only  be  to  determine,  as  between  themselves,  the  rights  to 
profits  or  liability  for  losses,  and  the  share  of  each  in  the  surplus  after  the 
company's  debts  were  discharged  and  the  copartnership  equities  adjusted. 

The  claims  of  these  defendants,  therefore,  that  the  mortgages  given  by  Owen 
and  by  Charles  to  Frank  Palmer  were  the  outcome  of  an  agreement  between 
these  parties,  made  at  the  organization  of  the  copartnership,  or  later,  to  pur- 
chase a  portion  of  the  interest  of  Frank  Palmer  in  the  business  or  the  prop- 
erty of  the  copartnership,  and  by  so  much  increase  their  holdhig,  and  dtminiah 
the  holding  of  Frank  Palmer  in  such  copai-tnership,  has  no  bearing  to  detract 
from,  or  give  additional  force  to,  the  lien  of  such  mortgages.    It  must  be 
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considered  at  this  date  almost  elementaiy  law  that  the  Hen  of  a  mortgage 
made  by  one  copartner  upon  his  interest  in  copartnership  property  attaches 
only  to  the  surxdus,  after  all  the  copartnership  debts  are  paid.  Menagh  y. 
Whltwell,  52  N.  Y.  153.  Rapallo,  J.,  says,  (Id.,  p.  154:)  "Afwnmlng,  however, 
that  the  mortgage  was  intended  to  pass  the  nndivlded  interest  of  the  mortgag- 
ing partners,  *  *  *  it  is  clear  that  the  remaining  partner  was  entitled  to 
control  the  firm  property  so  long  as  he  retained  his  interest,  and  apply  it  to 
the  firm  debts,  and  that  the  mortgagee  acquired  only  a  right  to  the  surplus, 
if  any,  which  would  be  found  to  belong  to  liie  mortgagor  on  the  settlement  of 
the  assets.'* 

The  suggestion  here  occurs,  what  would  have  been  the  effect  upon  the 
interest  of  George  W.  Palmer  in  the  copartnership  if  the  contentions  of  the 
defendants  were  sound  in  law?  Oeorge  W.  Palmer,  it  seems,  under  the  co- 
partnership agreement,  owned  two-sixths  of  the  business  and  property  of  the 
copartnership,  and  was  not  a  party  to  the  deal  between  Frank  Palmer  and 
Owen  and  Charles.  His  interest  was  created  when  tlie  copartnership  was  cre- 
ated. It  was  then  definitely  determined  that  these  lands  were  copartnership 
lands,  and  liable  as  a  whole  to  company  disposition,  and  for  use  in  the 
compaiyy  business.  Could  Frank  Palmer,  through  his  mortgages  from  Owen 
and  Charles,  take  out  of  the  copartnership  these  lands,  one-sixth  of  the  com- 
pany's property,  and  leave  the  whole  interest  of  George  W.  Palmer  liable  for 
the  company's  debts?  Obviously  not  In  Tarbell  v.  West,  86  N.  Y.  286,  Jus- 
tice Andrews  says:  '*It  is  now  well  settled  that  a  purchaser  from  a  partner 
of  his  interest  bi  the  partnership  acquires  no  title  to  any  share  of  the  part- 
nership effects,  but  only  his  share  of  the  surplus,  on  accounting,  apd  the 
adjustment  of  the  partnership  affairs."  In  the  case  last  dted,  the  title  to 
the  lands  was  not  in  the  company,  but  in  a  third  person;  but  the  court  held 
that  a  mortgage  from  the  person  holding  title  would  not  improve  the  mort- 
gage if  the  mortgagee  had  notice  that  these  were  company  lands,  and  he 
would  take  by  his  mortgage  a  lien  only  on  the  surplus,  after  all  the  partner- 
ship debts  were  paid.  This  cannot  be  otherwise,  on  the  theory  that  a  co- 
partnerahip  is  an  entity,  and  deals  as  such  with  all  the  world.  The  property 
of  the  company  is  held  **pro  indivlsio,"  by  all  the  partners,  and  in  trust, 
responsible  for  the  debts  of  the  partnership,  and  subject,  after  debts  paid,  to 
division;  and  wtdle  a  partner  may  mortgage  and  sell  his  interest  in  the  part- 
nership, whether  to  purchase  an  increased  interest  or  otherwise,  or  whether 
to  a  partner  or  a  stranger,  such  mortgage  or  sale  affect  only  the  surplus 
after  debts  are  paid  and  the  equities  of  partners  are  settled.  If  it  were  othei> 
wise,  the  rights  of  the  other  partners  and  of  creditors  would  be  always  in 
peril,  and  practically  under  the  control  of  a  single  partner.  The  copartners 
can  united^  dispose  of  the  corpus  of  the  partnership  property  for  any  pur- 
pose when  not  insolvent,  and  when  enough  is  retained  to  satisfy  creditors;  but 
no  individual  partner  can  divest  himself  of  his  interest,  or  in  any  manner 
incumber  it  to  the  injury  of  the  copartner  or  creditors;  and  this  is  the  reason 
that  mortgages  by  an  individual  copartner  are  interpreted  as  attaching  only 
to  the  surplus  after  debts  are  paid  and  the  equities  of  partnera  are  settled. 
For  such  reason  the  mortgages  given  to  Frank  Palmer  must  be  construed  to 
attach  only  to  the  surplus  after  payment  of  the  company's  debts,  and  sub- 
ject to  the  mortgages  given  by  all  the  partnera  uniting  in  security  for  part- 
nership debts. 

The  other  reason  why  i\\(^  contention  of  the  defendants  cannot  prevail 
would  be  operative  if  the  for^rolng  were  insufficient  The  defendant  Frank 
Palmer  was  the  owner  of  these  two  mortgages,  and  mortgagee  named  in  them 
when  the  mortgages  were  executed  by  the  company  to  the  plaintiffs  in  each 
of  these  actions.  He  was  also  an  owner,  as  one  of  the  copartners,  of  isn 
undivided  interest  in  all  the  lands.  He  knew  that  the  land  was  the  property 
of  a  copartnership.  He  Imew  the  property  was  in  equity  flrat  liable  for  part- 
nership debts.  He  knew  that,  after  the  partnerahip  property  was  applied, 
he  was  individually  liable  for  the  claim  of  plaintiffs  in  each  case.  He,  with- 
out reservation,  executes  these  mortgages,  which  are  here  sought  to  be  fore- 
closed. From  these  facts  the  inference  is  natural  and  imperative  that  he 
intended,  when  he  Joined  the  other  copartnera  in  the  execution  of  these 
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mortgages,  that  they  should  embrace  all  the  interest  he  had  In  tbe  property, 
whatever  that  might  be,  whether  as  owner  or  mortgagee;  so  that,  if  it  be- 
comes a  matter  of  interpretation  or  construction  founded  in  intention,  he  must 
be  concluded  by  the  findings  which  the  court  is  impelled  to  make  upon  this 
point.  The  philosophic  reasoner  may  urge  that  because  of  the  change  in  the 
common-law  rule  which  declared  the  title  in  the  realty  vested  in  the  mort- 
giigee,  to  the  present  holding  of  the  courts  that  the  title  remains  in  the  mort- 
gagor, therefore  the  mortgagee  takes  no  interest  in  realty  which  he  can 
alfect  by  subsequently  joining  in  a  mortgage  upon  the  same  property.  But 
the  reasoning  is  specious,  and  rather  a  play  upon  terms  and  words  than  a 
sensible  dealing  with  the  substance.  The  mortgagee  takes  some  substantial 
interest  in  the  realty  covered  by  his  mortgage.  The  words  used  are  apt  and 
sufficient  for  a  grant  of  the  fee.  A  seal  is  necessary  to  a  valid  mortage  of 
real  estate,  because  some  interest  in  the  real  estate  is  taken  through  the  mort- 
gage. The  law  applicable  to  the  recording  of  deeds  and  conveyances  of  any  real- 
estate  interest  is  held  to  be  api^cable  to  mortgages,  l^at  such  an  instrument, 
intended  to  convey  some  interest  in  realty  as  security,  is  held  not  to  convey  the 
title,  but  only  the  right  to  reach  the  title  in  case  of  default,  is  no  warrant  for 
holding  that  such  an  interest  is  not  a  substantial  interest  in  the  realty.  The 
mortgage  given  to  secure  a  note  or  any  other  promise  to  pay  is  not  dlffereni 
from  one  given  without  any  promise  to  pay  by  the  mortgagor;  but,  when  a 
mortgage  is  givoi  without  a  promise  to  pay,  all  the  mortgagee  can  do  is 
to  resort  to  the  land  in  case  of  default  Ruger,  J.,  in  Spencer  y.  Spencer,  95 
N.  Y.  353,  says:  "The  mortgagee  should  look  to  the  premises  mortgaged." 
Surely,  some  interest  must  have  been  vested  in  the  mortgagee  through  his 
mortgage  in  such  a  case;  some  substantial  interest  in  the  realty,  though  he 
may  be  forced  to  take  steps  to  make  such  interest  ripen  into  a  fee.  Why, 
then,  is  not  such  an  interest  mortgagable  in  equity?  Any  Interest  whatever 
in  realty  may  be  in  equity  mortgaged.  Whether  such  interest  be  a  contract 
hiterest,  an  interest  in  remainder,  an  interest  in  equity,  where  the  title  is 
actually  vested  in  another,  (Tarbell  v.  West,  86  N.  Y.  280,)  or  any  other  con- 
ceivable interest,  legal  or  equitable,  it  may,  as  well  as  the  fee  itself,  be  the 
subject  of  a  mortgage;  and,  when  the  mortgage  contains  language  found  in 
the  two  mortgages  herein  sought  to  be  foreclosed,  to  wit,  **have  granted,  bar- 
gained, sold,  conveyed,  and  by  these  presents  do  grant,  bargain,  sell,  and 
convey,  [description  of  land,]  and  all  the  estate,  title,  and  interest  of  said 
parties  of  the  first  part  therein,"  it  would  be  absurd  to  say  that  the  mort- 
gagors meant  to  limit  the  subject-matter  mortgaged  to  the  fee  simple.  The 
mortgagor  says  he  meant  to  mortgage,  not  the  fee  only,  but  "all  the  estate, 
title,  and  interest"  which  he  possessed.  He  could  hardly  have  employed 
language  which  would  embrace  more  clearly  every  equitable  interest  whidi 
he  owned. 

In  the  mortgage  to  the  plaintiff  the  First  National  Bank  of  Champlaln, 
in  addition  to  the  language  above  quoted.  Is  found  tliis  language,  describing 
the  lands,  etc.,  mortgaged:  "All  that  portion  of  lot  110  [the  land  covered 
also  by  defendants'  two  mortgages]  ♦  *  ♦  which  was  purchased  by  G. 
W.  Palmer  &  Co.,  and  Is  now  owned  by  said  G.  W.  Palmer  &  Co.,  or  by  any 
of  the  members  of  said  company,  which  company  is  composed  of  the  male 
persons  named  as  parties  of  the  fir»t  part  herein;"  such  persons  being  the 
same  named  also  in  the  findings  of  the  court  herein  as  forming  such  company. 
Here,  also,  is  an  express  declaration  at  the  time  the  mortgage  was  given,  and 
$2,000  in  money— a  new  loan— was  obtained  by  the  company,  that  sudi  lands 
were  company  lands,  and  purchased  by  that  company  presumably,  as  the  ev- 
idence in  the  case  discloses,  ait  the  date  of  formation  of  the  copartnership, 
in  June,  1879.  There  is  no  evidence  of  any  purchase  since.  While  this  view  is 
supported  by  every  reason,  and  appears  to  be  the  only  aspect  in  wliich  the 
subject  is  capable  of  being  viewed  without  wholly  overlooking  g^ieral  prin- 
ciples universally  recognized,  we  are  not  left  entirely  without  judicial  declara- 
tion for  our  guidance.  That  a  mortgagor  who  is  also  part  owner  of  the  fee, 
and  also  owner  of  an  interest  in  same  lands,  as  mortgagee,  does,  when  he  ex- 
ecutes his  mortgage,  presumably  include  In  such  inortgage  (unless  an  Intent 
is  apparent  to  exclude  such  initerest)  all  his  interest,  legal  and  equitable. 
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Including  his  interest  as  mortgagee,  is  fully  supported  by  Qhaac^or  Wal- 
worth in  Williams  y.  Thorn,  11  Paige,  465.  He  says:  "In  other  words,  a 
mortgagor  of  premises  who  himself  held  a  mortgage  thereon  at  the  time  he 
mortgaged  his  interest  in  the  premises  to  another  cannot  set  up  such  prior 
mortgage,  or  any  interest  he  has  acquired  under  the  same,  against  his  owil 
mortgage,  or  against  any  person  claiming  under  it;  and  a  purchaser  under 
a  foreclosure  of  the  mortgage  given  by  Strong  will  take  the  premises  dis- 
charged of  any  incumbrance  thereon  which  Strong,  either  as  mortgagee  or 
otherwise,  held  at  the  time  he  mortgaged  such  premises."  No  dififerent  ad- 
judication has  been  mndo  since  this  decision  on  the  subject  It  is  true, 
cases  may  be  foimd  in  which  the  court  has  relieved  a  wife  from  the  effects 
of  this  legal  principle,  holding  that,  she  halving  no  interest  in  the  land, 
except  an  inchoate  right  of  dower,  and  no  interest  in  the  object  of  tiie  mortgage 
ltfielf,her  intention  was  manifestly  only  to  subject  her  indicate  right  of  dower. 
In  GiUig  v.  Maass,  28  N.  Y.  210,  Wright,  J.,  says:  *'0f  course,  a  mortgagor 
of  premises,  who  himself  holds  a  mortgage  thereon  at  the  time  he  mortgages 
his  interest  In  the  premises  to  another,  cannot  set  up  such  prior  mortgage, 
or  any  interest  he  has  acquired  under  the  same,  against  his  own  mortgagee, 
or  any  person  claiming  under  him.*'  I  And  no  authority  equal  to  this  which 
seeks  to  at  all  qualify  this  plain  declaration  of  a  principle,— a  principle 
which  ought  to  commend  Itself  to  any  Judicial  mind  by  reason  of  its  sheer 
common  sense. 

I  have  no  comment  upon  the  claim  of  defendants  that  the  collateral  inter- 
est which  the  Merchants'  National  Bank  of  Plattsburgh  had,  in  the  two 
mortgages  now  owned  by  defendants  at  the  time  of  the  execution  by  the 
mortgagee,  Frank  Palmer,  of  the  two  mortgages  here  sought  to  be  foreclosed, 
prevented  such  mortgages  from  being  affected  thereby.  I  see  no  force  in 
the  claim,  dnce  the  daim,  if  of  any  value,  could  only  be  made  by  such  bank. 
As  the  bank  has  been  satisfied,  and  the  collateral  released  to  Frank  Palmer 
himself,  the  daim  ceased  to  exist.  If  any  there  ever  was,  the  moment  of  such 
release  by  the  bank;  and  that  moment  the  claim  of  these  plaintiffs  extended 
over  and  absorbed  all  the  interest  the  bank  possessed,  and  any  subsequent 
transfer  by  Palmer  must  be  held  subject  to  plaintiffs'  superior  liens.  The 
hank,  holding  the  mortgages  as  collateral,  oould  not  assign  the  mortgages 
to  Theodora  Palmer,  or  any  other  person,  so  as  to  convey  any  title  thereto. 
The  bank  could  only  release,  or  else  it  must  only  transfer,  the  notes  for  which 
the  mortgages  were  held  as  collateral  security,  in  order  to  convey  the  slender 
Interest  it  held  in  the  mortgages. 

For  the  reasons  stated,  the  defendants  cannot,  in  this  action,  set  up  either 
of  their  said  mortgages  against  the  mortgages  of  plaintiffs. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERBIOK, 
JJ. 

C.  McLean,  (Henry  E.  Barnard,  of  counsel,)  for  appellants. 

D.  F.  Dobie,  for  respondents. 

PER  CURIAM     Afttrmed,  on  the  opinion  oi  court  below. 


(70  Hun,  598;  mem.  report  without  opinion,) 
MONSON  T.  NEW  YORK  SEOURITl  &  TRUST  00.  et  al. 

(Supreme  Court,  General  Term,  First  Department   June  30,  1893.) 

Construction  of  WiiiL— Pbcuniart  Lbgacy. 

Testator  gave  the  residue  of  his  estate  to  his  executors  in  trust,  with 
power  to  sdl,  and  reinvest  the  proceeds,  but  expressed  a  preference  "that 
Investments  made  by  me  in  my  lifetime  should  be  continued  so  long  as 
the  same,  in  the  Judgment  of  my  executors,  can  be  done  without  loss  or 
detriment  to  my  estate."  The  wiU  further  provided  that  after  the  death 
of  testator's  widow  the  executors  should  aUot  sudi  residue,  and  "the 
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living  or  not,— all  the  descendants  of  either  deceased  daughter  counting  but 
as  one,  however,  for  the  purpose  of  such  allotment,— and  to  apply  the  net 
rents,  issues,  income,  and  profits  of  one  of  sudi  shares  or  portions  to  be  set 
apart  for  that  pmpose  to  the  use  of  each  of  my  said  three  daughters  Eliza- 
beth Mary  Center,  Euphenie  D.  Glason,  and  Virginia  Paine,  who  may  then 
be  living,  during  the  natural  life  of  such  daughter,  respectively,  ft-ee  from  the 
debts,  contracts,  control,  or  engagements  of  any  other  person,  and  in  like 
manner,  during  the  life  of  my  daughter  Cora,  to  apply  the  net  rents,  issues, 
income,  and  profits  of  one  of  such  shares  or  portions  to  be  set  apart  for 
that  purpose  to  the  use  of  the  d<^scendants  of  my  daughter  Cora  who  may  be 
living,  from  time  to  time,  during  her  lifetime,  in  equal  eiiares,  per  stirpes, 
and  not  per  capita,  my  said  executors,  in  their  discretion,  being  at  liberty 
to  make  such  application  by  paying  the  same  over  to  my  said  daughter  Cora 
for  the  use  and  benefit  of  her  said  descendants,  but  being  under  no  obligation 
so  to  do;  and  if  either  of  my  said  three  daughters,  or  my  said  daughter  Oonu 
shall  not  then  be  living,  to  divide  and  distribute  one  of  such  shares  to  the 
descendants  or  descendant  of  each  such  deceased  daughter,  share  and  share 
alike,  per  stirpes,  and  not  per  capita.  To  have  and  to  hold  to  them,  respec- 
tively, their  respective  heirs,  executors,  and  administrators,  forever.  Tenth. 
Uj»0D  the  death  of  each  of  my  said  three  daughters  who  shall  have  been 
living  at  the  time  of  the  allotment  directed  by  the  ninth  article  of  this,  my 
will,  and  also  upon  the  death  of  my  daughter  Cora,  to  divide  and  distribute 
the  share  or  portion  of  my  estate,  and  of  the  proceeds  and  investment 
thereof,  of  which  the  inc<»)ne  is,  in  pursuance  of  the  said  ninth  article  of 
this  will,  to  be  ai^plied  to  the  use  of  such  daughter  diuing  her  life,  or  to  the 
use  of  the  descendants  of  my  daughter  Cora  during  her  life,  to  and  among 
the  descendants  of  such  daughter,  if  she  shall  leave  any,  her  surviving,  share 
and  share  alike,  per  stirpes,  and  not  per  capita,  and,  if  such  daughter  shall 
leave  no  descendant  surviving  her,  to  and  among  the  then  survivors  of  my 
said  three  daughters,  other  than  my  daughter  Cora,  and  the  descendants  of 
either  of  my  daughters  who  mas  have  died  leaving  descendants  or  a  descend- 
ant, share  and  share  alike,  per  stirpes,  and  not  per  capita.  To  have  and  to 
hold  to  them,  respectively,  their  respective  h^rs,  executors,  and  administra- 
tors, forever.  Eleventh.  Upon  the  death  of  my  said  wife,  if  my  said  sons 
Reuben  B.  Withers  and  Alfred  D.  Withers  shall  then  both  be  living,  or  if  the 
said  Reuben  B.  shall  be  then  living,  and  the  said  Alfred  D.  shall  have  died, 
leaving  descendants  or  a  descendant  v  ho  shall  then  be  living,  to  allot  and  set 
apart  out  of  the  rest,  residue,  and  remainder  of  my  estate,  and  the  proceeds 
and  investments  thereof,  if  any,  remaining  after  the  deduction  of  the  said 
equal  shares  or  portions  of  twenty  thousand  dollars  each,  spedfled  in  the 
ninth  article  of  this,  my  will,  a  value  and  amoimt  sufficient,  together  with 
the  capital  specified  in  the  sixth  article  of  this,  my  will,  to  make  up  the  one- 
half  of  the  value  and  amount  of  my  residuary  estate,  its  investment  and 
proceeds,  remaining  after  the  deduction  of  the  said  shares  or  portions 
of  twenty  thousand  dollars  each,  specified  in  the  said  ninth  article,  computing 
the  capital  specified  in  the  sixth  article  as  a  portion  of  such  residue,  and  to 
npr)ly  the  net  rents,  Issues,  income,  and  profits  of  the  said  one-half  of  such 
residue,  if  more  than  the  capital  specified  in  the  sixth  article,  but,  IT  less 
than  the  capital  specified  In  the  sixth  article,  then  of  the  whole  of  that  cap- 
ital, according  to  the  provisions  of  the  sixth  article,  to  the  use  of  my  said  son 
Reuben  B.  Withers  during  the  residue  of  his  natural  life;  and  from  and  after 
the  deaths  of  my  said  wife  and  son  Reuben  B.  Withers.  I  give,  devise,  and  be- 
queath the  said  share  or  portion  of  my  estate,  its  investments  and  proceeds. 
If  any,  which  would  be  added  to  the  capital  specified  in  the  sixth  article 
by  virtue  of  this  artide,  to  the  descendants  of  my  said  son  Reuben  B.,  if 
he  shall  leave  any  surviving  him,  share  and  share  alike,  per  stirpes,  and  not 
per  capita;  and,  if  he  shall  leave  no  descendants  surviving  him,  then  to  my 
son  Alfred  D.  Withers,  if  living,  or  to  his  descendants.  If  he  shall  have  dle<l 
leaving  a  descendant  or  descendants  who  shall  be  living,  in  equal  shares, 
per  stirpes,  nnd  not  per  capita,  forever.  Twelfth.  Upon  the  death  of  my 
said  wife,  if  my  sons  Reuben  B.  Withers  and  Alfred  D.  Withers  shall  then  both 
be  living,  or  if  the  said  Reuben  B.  shall  then  be  living  and  said  Alfred  D. 
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idian  hare  died,  leaving  descendants  or  a  descendant  wlio  shall  then  be  Ut- 
Ing,  I  ^ye,  devise;  and  bequeath  all  the  rest,  residne,  and  remainder  of  my 
estate,  its  Investments  and  proceeds,  after  the  deduction  of  the  said  shares 
or  portions  of  twenty  thousand  dollars  each,  specified  In  said  ninth  article, 
-and  after  deduction  of  the  capital  specified  in  the  sixth  article,  if  such 
rest,  residue,  or  remainder  shall  be  less  than  the  capital  specified  in  the 
«lzth  article,  but.  If  it  shnll  be  more,  then  the  baJanoe  of  the  said  rest, 
residue,  and  remainder,  after  deducting  therefrom,  and  adding  to  the  capi- 
tal specified  in  the  sixth  article,  sufficient  to  make  said  capital  specmed  in 
the  sixth  article  equal  to  what  is  left,  to  my  said  son,  Alfred  D.  \N1ther». 
If  living,  or  to  his  descendant  or  descendants  who  may  then  be  living,  if  he 
shall  have  died,  leaving  a  descendant  or  descendants  who  shall  then  be  living, 
«hare  and  share  aflke,  per  stirpes,  and  not  per  capita,  forever.  Thirteenth. 
Upon  the  death  of  my  said  wife,  if  my  said  son  Reuben  B.  shall  not  be  living, 
I  give,  devise,  and  bequeath  the  share  or  portion,  if  any,  of  the  rest,  residue, 
and  remainder  of  my  estate,  and  its  proceeds  and  investments,  which  would 
be  added  to  the  capital  specified  in  the  sixth  article  by  virtue  of  the  pro- 
visions of  the  Seventh  article  if  my  said  son  Reuben  B.  were  then  living, 
to  the  descendant  or  descendants  of  my  said  son  Reuben  B.,  if  any  shall 
be  living,  share  and  share  alike,  per  stirpes,  and  not  per  capita,  and,  if  none 
shall  be  then  living,  then  to  my  son  Alfred  D.  Withers,  if  living,  or  his  de- 
scendant or  descendants,  if  he  shall  have  died,  leaving  any  who  shall  be  liv- 
ing, in  equal  shares  and  portions,  per  stirpes,  and  not  per  capita,  forever. 
And,  in  the  same  contingency  provided  for  in  this  article,  I  give,  devise,  and 
bequeath  the  share  or  portion  of  the  said  rest,  residue,  and  remainder  which 
is  given,  devised,  and  bequeathed  to  my  son  Alfred  D.  Withers,  or  his  de- 
scendant or  descendants,  by  the  twelfth  article.  In  the  contingency  therein 
provided  for,  to  my  said  son  Alfred  D.  Withers,  if  living,  or  to  his  descendant  or 
descendants,  tf  he  £diall  have  died  leaving  descendants  or  a  descendant  who 
shall  then  be  living,  in  equal  shares  or  portions,  per  stirpes,  and  not  per 
capita,  and,  if  none  shall  be  living,  then  to  the  descendant  or  descendants 
of  my  said  son  Reuben  B.'  Withers,  who  shall  then  be  living,  in  equal  shares 
and  portions,  per  stirpes,  and  not  per  capita.  Fourteenth.  Upon  the  death  of 
my  said  wife,  if  my  son  Reuben  B.  Withers  shall  thai  be  living,  and  my  son 
Alfred  D.  Withers  shall  have  died,  leaving  no  descendant  who  shall  then  be 
living,  then  to  apply  the  net  rents,  issues,  income,  and  profits  of  the  whole 
rest,  residue,  and  remainder  of  my  estate,  after  the  deduction  of  the  said 
share  or  portions  of  tw^ity  thousand  dollars  each  specified  in  the  ninth  ar- 
ticle, to  the  use  of  my  said  son  Reuben  B.  Withers  during  his  natural  life; 
and  from  and  after  his  death  I  give,  devise,  and  bequeath  the  whole  of  the 
said  rest,  residue,  and  remainder,  after  such  deduction,  to  his  descendant 
or  descendants,  if  any,  whom  he  shall  leave  surviving  him,  in  equal  shares 
and  portions,  per  stirpes,  and  not  per  capita.  Fifteenth.  I  hereby  declare  that 
the  reasons  why  no  provision  is  made  for  my  son  David  Dunham  Withers, 
and  no  greater  provision  for  my  son  Alfred  D.  Withers,  are  that  my  son 
said  David  Dunham  Withers  is  already  wealthy  in  his  own  right,  and  that  I 
have  already  made  large  advances  to  my  son  Alfred  D.  Withers.  Sixteenth. 
I  hereby  constitute  and  appoint  my  son  David  Dunham  Withers,  and  my 
friends  James  M.  Waterbury,  of  the  city  of  Brooklyn,  and  George  R.  J.  Bow- 
doin,  of  the  city  of  New  York,  executors  of,  and  trustees  under,  this,  my  will. 
Liastly.  I  hereby  revoke  and  annul  all  former  and  other  wills  by  me  at  any 
time  heretofore  made,  declaring  this,  and  none  other,  to  be  my  last  will  and 
testament. 

The  following  Is  the  opinion  of  Mr.  Justice  PATTERSON  at 
special  term: 

The  main  question,  and  the  only  one  requiring  special  consid^ation,  in  this 
cause,  relates  to  the  construction  to  be  given  to  that  clause  of  the  will  of 
Mr.  Reuben  Wltliers  by  which  the  trusts  for  three  of  his  daughters,  and  the 
descendants  of  a  fourth,  are  created.  They  date  from  the  death  of  the  tes- 
tator's widow,  which  occurred  in  1879.  Notwithstandhig  the  Ingenious  argu- 
ment of  the  counsel  for  the  New  York  Security  &  Trust  Ck>mpany»  1  am 
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persuaded  Jthat  tinder  the  ninth  and  subseq^ent  olanseB  of  the  wl]l»  and  from 
the  structure  of  the  whole  Instrument,  it  was  the  Intention  of  the  testator 
to  have  each  of  these  four  trusts  consist  of  a  specific  sum  of  twenty  thour 
sand  dollars,  in  m<Hiey  value  only,  and  that  the  executor  would  have  per- 
formed his  whole  duty  had  he  so  established  those  seyeral  trusts  by  invest- 
ing the  amount  of  each  in  any  authorized  court  security,  and  that  had  he 
done  otherwise,  and  a  loss  resulted,  he  might  well  have  been  held  to  accoimt- 
ability  for  it.  The  residuary  estate,  for  the  purposes  of  these  trusts,  was  to 
be  diminished  by  |80,000.  If,  to  constitute  them,  it  was  necessary  to  realize 
that  sum,  even  at  the  cost  of  the  whole  of  such  residuary  applicable  under  the 
will,  the  executor  would  have  been  protected  In  doing  so.  A  specific  gift  of 
the  securities  of  the  estate  as  they  might  stand  in  executors'  hands  at  the 
death  of  Mrs.  Withers  could  not  have  been  oontemidated,  for  there  was  a 
power  of  sale;  and  it  is  impossible  that  the  testator  could  have  imagined, 
even,  how  the  estate  would  be  invested  at  the  death  of  his  widow.  These 
four  amounts  were  fixed  capital  sums,  to  be  securely  invested,  without  ref- 
erence to  the  preservation  intact,  or  the  actual  allotment  in  specie,  of  securi- 
ties held  by  the  executor.  Nothing  contrary  to  this,  however,  is  to  be  bi- 
ferred  from  the  retention  by  the  executor  of  the  securities  in  the  same  form 
of  investment  in  which  they  existed  at  the  time  of  Mr.  Withers'  death;  and 
he  tooiv  the  risk  of  that,  and,  by  assent  of  all,  paid  interest  for  years  to 
the  beneficinries  on  the  several  sums,  without  reference  to  what  each  class 
of  securities  earned.  I  am  convinced  that  these  trust  sums  are  not  to  be 
augmented  by  any  increase  in  value  of  the  particular  securities  of  the  whole 
estate  on  the  theory  that  portions  of  those  precise  securities  should  have 
been  devoted  to  constitute  the  Investm^it  of  each  separate  trust  fund. 

Argued  before  VAN  BEUNT,  P.  J.,  and  FOLLETT  and  BAB- 
EETT,  JJ. 

Kellogg,  Kose  &  Smith,  for  appellants. 
Shipman,  Larocque  &  Choate,  for  respondent. 

PER  CUBIAM.  Judgment  in  this  case  is  affirmed,  with  costs 
(1)  to  the  plaintiff;  (2)  to  the  defendants  Reuben  B.  Withers  and 
others;  (3)  to  the  United  States  Trust  (Company,  and  to  the  New 
York  Security  &  Trust  CJompany,  as  trustee, — payable  out  of  the 
estate  of  Reuben  Withers, — ^upon  the  opinion  of  Mr.  Justice  PAT- 
TERSON at  special  term. 


(70  Hun,  416.) 
FLOOD  V.  VAN  WORMER,  Commissioner  of  Highways. 

(Supreme  Oourt,  General  Term,  Third  Department    July  8,  18d3.) 

Highways— Encroachments— Removal— Injunction. 

Laws  1890,  c.  568,  §  105,  provides  that  the  commissioner  of  highways 
shall  serve  notice  on  an  abutting  owner  to  remove  an  encroachment  within 
a  certain  time,  and  If  the  owner  refuse  he  shaU  forfeit  $25,  and  the 
commissioner  may  remove  the  encroachment,  and  bring  action  against  the 
owner  for  the  expense,  or  he  may  bring  an  action  to  compel  the  owner 
to  remove  it  Held  that,  where  an  order  for  removal  of  a  building  has  been 
served,  an  Injimction  to  restrain  the  threatened  Injury  may  be  maintained 
without  waiting  for  anything  further. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  Flood  against  Henry  Van  Wormer,  as  conmiis- 
sioner  of  highways  of  the  town  of  Rotterdam,  to  restrain  the  re- 
moval of  plaintiff's  house  as  an  encroachment  on  the  highway. 
Judgment  for  plaintiff.     Defendant  appeals.     Affirmed* 
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Argued  before  MAYHAM,  P.  J.,  and  PUTNAM,  J. 

Daniel  Naylon,  Jr.,  (Alonzo  P.  Strong,  of  counsel,)  for  appellant 
Lewis  Cass,  (Jacob  H.  dute,  of  counsel,)  for  respondent 

MAYHAM,  P.  J.  This  is  an  appeal  from  a  judgment  entered 
upon  the  report  of  Hon.  Charles  O.  Tappan,  as  referee  in  an  action 
in  equity  to  restrain  the  defendant,  as  commissioner  of  highways, 
from  proceeding  to  remove  plaintiff's  house,  which,  it  was  alleged, 
encroached  upon  the  public  highway,  and  which  he  was  about  to 
remove  as  an  alleged  encroachment  The  defendant,  at  the  time 
of  the  commetfcement  of  the  action,  was,  and  for  some  time  previous 
thereto  had  been,  the  sole  acting  commissioner  of  highways  of  the 
town  of  Botterdam,  Schenectady  county.  The  plaintiff,  since  the 
29th  day  of  July,  1887,  had  been  the  owner  in  fee  of  the  lands  de- 
scribed in  the  plaintiff's  complaint,  and  in  the  fall  of  1887  erected 
a  house  on  said  premises,  which  has  ever  since  remained  thereon. 
On  the  13th  day  of  July,  1891,  the  defendant,  acting  as  sole  com- 
missioner of  highways,  assuming,  in  good  faith,  to  believe  that  the 
plaintiff's  house  encroached  upon  the  public  highway  in  his  town, 
served,  or  caused  to  be  served,  upon  the  pla&tiff,  a  notice  and 
order,  of  which  the  following  is  a  copy: 

"To  John  Flood:  Take  notice  that  an  order  has  been  duly  made  by  the 
commlBSioner  of  highways  of  the  town  of  Rotterdam,  a  copy  of  which  la 
hereby  inclosed,  and  Is  part  of  this  notice,  and  that  you  are  required,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  to  remove  the  building 
or  bouse  therein  mentioned  In  said  order  within  sixty  days  of  the  service  of 
this  notice  upon  you. 

*1>ated  July  13th,  1891.  Henry  Van  W<Mrmer. 

"Ckunmlssloner  of  Highways  of  the  Town  of  Botterdam.** 

To  this  notice  was  attached  the  following  order: 

"The  undersigned,  sole  commissioner  of  highways  of  the  town  of  Botter- 
dam, in  the  county  of  Schenectady,  N.  Y.,  having  ascertained  that  the  public 
hil^way  on  said  town  known  as  the  'Schenectady  &  Duanesburgh  Flank 
Boad,'  leading  by  and  in  front  of  the  premises  of  John  Flood,  In  said  town. 
Is  encroached  upon  the  northerly  side  thereof  by  the  farmhouse^  the  prop- 
erty of  the  said  John  Flood,  the  extent  of  which  encroachment  Is  as  follows, 
Tlz.:  The  southerly  side  or  front  of  said  farmhouse  is  in  on  said  highway 
to  the  foUowing  extent:  AU  that  piece  of  land  south  of  a  straight  line  passing 
through  a  point  in  the  easterly  side  of  said  house,  eight  and  nine-tenths  feet 
(8  9-10)  north  of  the  southeasterly  comer  of  said  house,  westerly  to  a  point 
In  the  westerly  side  of  said  house  two  and  two-tenths  feet  (2  2-10)  north  of 
the  southwesterly  comer  of  said  house,  is  a  part  of  said  highway.  This 
encroachment  is  arrived  at  by  a  survey  which  I  have  caused  to  be  made  of 
said  highway,  whidi  survey  shows  that  the  northerly  points  and  limits  of 
said  highway  run  through  said  building  herein  referred  to,  and  along  this 
said  straight  line  herein  described,  and  that  all  that  piece  of  land  which  lies 
under  said  bnUdhig  south  of  the  northerly  bounds  of  said  highway  or  straight 
Une  herein  described  is  a  part  of  the  public  highway  aforesaid.  It  is  fur- 
ther ordered  by  said  commissioner  of  highways  of  said  town  that  the  said 
building  or  house  be  removed  so  that  said  highway  be  opened  and  unob- 
structed, and  free  from  encroachment,  and  of  the  breadth  which  was  orig- 
inally intended,  which  was  three  rods,  as  appears  by  the  description  of  said 
bigbway  on  record  in  the  town  clerk's  offtoe  in  the  town  of  Botterdam,  and 
ilie  S6henectady  county  derk's  offlct.  , 

**Dated  July  13th,  1S81.  Henry  Van  Wormer,  Commissioner. 


Digitized  by 


Google 


462  NEW  YORK  SUPPLEMENT ,  vol.  24.  [Sup-  Ct» 

"I  have  also  caused  stakes  to  be  driven  Bloog  tbe  northerly  bounds  or 
limits  of  said  highway  along  the  encroachment  herein  referred  to,  whldi 
stake  is  connected  in  the  order  which  driven  by  a  straight  line  marks  the 
northerly  bounds  or  limits  of  said  highway. 

"Henry  Van  Wormer,  Oommisstoner.** 

The  evidence  discloses  that  after  the  service  of  this  notice,  and 
before  the  commencement  of  this  action,  the  plaintiff  had  an  in* 
terview  with  the  defendant,  in  which  he  asked  the  defendant  if  he 
intended  to  remove  the  plaintiff's  honse  when  the  60  days  were 
up,  to  which  the  defendant  replied:  ^^First,  I  will  collect  the  twen- 
ty-five dollars  (f  25)  fine,  and  then  I  will  go  on  and  move  it"  The 
evidence  also  shows  that  the  defendant  has  not  removed,  or  in  any 
attempted  to  remove,  the  plaintiff's  said  house,  or  in  any  way  in- 
terfered with  or  damaged  the  plaintiff's  house  or  premises,  except 
by  service  of  the  above  notice  and  copy  order,  l^e  complaint  al- 
leges that  the  plaintiff  .feared,  and  had  reason  to  believe,  that  the 
defendant  would  remove  his  house,  in  pursuance  of  said  order,  un- 
der the  statute,  without  any.  legal  proceeding  to  determine  the- 
question  whether  or  not  he,  at  the  time  of  said  notice,  encroached 
upon  the  highway.  The  highway  in  question  had  been  in  existence, 
and  used  as  a  highway,  for  many  years  before  1849,  as  a  public  road, 
leading  from  Schenectady  westerly  to  Duanesburgh;  but  there  is 
no  evidence  that  it  had  ever  been  laid  out  or  recorded  as  a  public 
highway,  otherwise  than  by  the  records  of  the  laying  out  of  the 
Schenectady  &  Duanesburgh  Plank  Eoad,  nor  does  it  appear  what 
the  width  of  said  highway  was  before  said  plank  road  was  laid  out^ 
except,  along  said  plaintiff's  premises,  it  had  been  divided  by  fences 
on  either  side  of  the  same  for  more  than  40  years.  The  plank  road 
which  occupied  and  adopted  portions  of  the  highway  in  question 
was  constructed  by  a  corporation  duly  formed  and  incorporated  on 
the  4th  of  June,  1849,  under  and  in  pursuance  of  chapter  210  of 
the  Laws  of  1847,  and  entitled  ^'An  act  to  incorporate  the  Schen- 
ectady and  Duanesburgh  Plank-Boad  Company,  and  for  the  con- 
struction of  a  plank  road  from  the  city  to  the  valley  of  the  Schoharie 
creek  at  a  point  in  the  division  line  of  Schoharie  and  Schenectady 
counties."  The  evidence  also  showed  that  the  plank-road  company^ 
on  the  21st  of  February,  1849,  applied  to  the  board  of  supervisors 
of  the  county  of  Schenectady  for  authority  to  take  the  necessary 
land  for  the  purpose  of  the  construction  of  its  road,  in  which  appli- 
cation the  route  of  the  proposed  road  was  described  as  in  the  article 
of  association  filed  by  the  company,  and  upon  such  application  the 
board  of  supervisors  made  an  order,  of  which  the  following  is  a 
copy: 

"The  said  company  having  produced  the  necessary  evidence  that  the  notice 
required  of  said  act  had  been  duly  given  to  authorize  them  to  present  sucIl 
application,  the  said  application  having  been  heard  and  duly  considered  by 
said  board,  and  they  being  of  opinion  that  public  interest  wm  be  ptomoted^ 
by  the  construction  of  the  road  by  the  route  proposed,  and  described  in  said 
application,  it  unanimously  grants  said  appUcation.  Therefore,  it  is  hereby 
ordered  that  the  said  Schenectady  and  Duanesburgh  Plank  Road  be  and 
they  are  hereby  authorized  to  construct  such  road  upon  the  route  spedfled 
in  said  application  to  take  the  real  estate  necessary  to  be  used  for  that  pur- 
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pose.  It  Is  farther  ordered  that  the  clerk  at  the  board  famish  the  said  cor- 
poration with  a  copy  of  this  order,  certified  by  him  for  the  purpose  of  being 
recorded." 

The  board  of  supervisors  also  appointed  three  disinterested  per- 
sons to  lay  out  said  plank  road.  The  eTidence  shows  that  said 
commissioners  proceeded  pursuant  to  the  authority  conferred  upon 
them  by  the  board  of  supervisors,  and  caused  a  survey  and  descrip- 
tion to  be  made  of  the  route  of  the  plank  road  so  laid  out  by  them, 
and  of  the  lands  to  be  taken  by  the  company  for  the  construction 
of  said  road,  and  the  actual  survey  made  by  the  conmiissioners,  and 
filed  pursuant  to  law,  was,  as  far  as  it  related  to  the  location  of 
the  plank  road  over  and  along  the  land  of  the  plaintiff,  put  in  evi- 
dence on  this  trial;  but  the  learned  referee  finds  that  it  did  not 
appear  upon  the  trial  of  this  action  that  the  course  and  distance 
of  the  center  line  of  said  road  are  correctly  and  accurately  given 
in  said  order  and  survey.  The  case  shows,  and  the  referee  finds, 
that  the  lands  of  which  the  plaintifTs  premises  are  now  a  part 
abutted  upon  that  part  of  the  route  of  the  plank  road,  as  laid  out 
by  said  order  and  survey  described  in  the  seventeenth  course  of 
said  survey,  and  appears  to  have  been  south,  46  degrees  west,  as 
the  compass  bearings  then  were,  and  the  length  of  the  course  about 
17  chains.  The  evidence  discloses  that  the  plank-road  company 
entered  upon  and  took  possession  of  the  land  in  said  survey  about 
the  year  1849  or  1850,  and  built  a  plank  road  on  the  same.  The 
case  does  not  disclose  that  any  compensation  was  paid  to  the  owner 
of  these  lands,  which  now  belong  to  the  plaintiff,  by  the  pRlnk-road 
company.  About  the  year  1857  or  1858  the  plank  road  and  fran- 
chise were  sold  under  a  mortgage  foreclosure,  and  the  purchaser 
under  such  foreclosure  continued  to  occupy  the  same  as  a  plank 
road  for  a  few  months  thereafter.  He  then  abandoned  all  of  said 
road,  except  the  easterly  end  of  two  miles,  which  extended  along 
the  premises  in  controversy.  The  two  miles  not  abandoned  were 
continued  to  be  occupied  as  a  plank  road  by  different  owners  and 
occupants  down  to  about  the  close  of  the  year  1889,  when  the  two 
miles  were  also  abandoned,  and  that  portion  of  the  plank  road  has 
since  been  used  as  a  public  highway  in  connection  with  the  road 
previously  abandoned.  The  proof  shows,  and  the  referee  finds, 
that  there  has  been  no  material  change  of  the  position  of  the  loca- 
tion of  the  traveled  part  of  the  road  along  the  premises  in  ques- 
tion from  the  time  it  was  first  used  as  a  highway,  or  during  the 
time  it  was  used  as  a  plank  road,  down  to  the  present  time.  The 
proof  also  shows,  and  the  referee  finds,  that  when  the  plank  road 
was  first  buUt,  and  from  that  time  down  to  about  the  year  1887, 
there  was  along  the  north  side,  and  extending  from  the  toll  house 
easterly  to  a  point  on  the  east  line  of  the  plaintifiPs  premises,  a 
bank  of  earth  and  sand  varying  in  height  from  10  to  14  feet  above 
the  grade  of  the  plank  road,  and  that  upon  the  top  of  this  bank, 
and  running  easterly  in  a  straight  line,  and  parallel  to  the  trav- 
eled part  of  the  road,  was  a  fence  extending  from  the  toll  house 
to  a  point  east  of  the  east  line  of  plaintifTs  premises.  Such  fence, 
80  long  as  it  existed,  and  so  far  as  it  extended,  was,  and  its  line 
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now  is,  the  northerly  boundary  of  that  part  of  said  road  or  high- 
way, as  such  boundary  is  and  was  fixed  and  located  by  the  prac- 
tical location  of  the  fcmioe  on  sudi  northerly  line  or  boundary.  'Hie 
referee  also  finds,  upon  what  appears  to  be  sufficient  proof,  that 
the  plaintiff's  house  is  not  within  the  bounds  of  said  highway,  as 
defined  by  said  fence.  At  the  time  the  defendant  made  the  survey 
upon  which  it  is  alleged  the  encroachment  was  established,  the 
planks  of  the  old  plank  road  remained  in  position  as  they  were 
when  said  plank  road  was  constructed;  and  the  southerly  end  of 
these  planks  were  32  feet  distant  from  the  plaintiff's  house,  and 
the  northerly  end  of  said  planks  were  24  feet  distant  therefrom,  and 
the  fence  on  the  southerly  side  of  said  highway,  opposite  plaintiff's 
house,  has  remained  substantially  the  same  as  when  said  order 
was  made,  and  in  the  same  location  which  it  now  is  for  more  than 
40  years. 

Upon  these  facts  the  referee  finds,  as  conclusions  of  law,  that 
this  road  was  a  public  highway  before  the  plank  road  was  laid  out 
or  constructed,  and  that  after  that  it  continued  such  highway, 
subject  to  the  control  of  the  plank-road  company,  and  that  tiie  con- 
trol of  the  commissioners  of  highways  was  in  subordination  to  the 
rights  acquired  by  that  company;  that  the  surveying  and  laying 
out  of  the  plank  road  on  the  line  of  the  highway  did  not  make  it 
a  surveyed  or  recorded  highway,  but  it  remained  a  highway  only 
to  the  extent  that  it  had  been  used  and  occupied  for  that  purpose, 
and  thai  the  use  of  its  line  by  the  plank  road  was  a  part  of  the 
evidence  of  user,  competent  and  material  upon  the  question  of  the 
location  and  extent  of  the  highway;  that  as  the  highway  had 
never  been  laid  out,  surveyed,  and  recorded  as  such,  it  became  a 
highway  only  to  the  extent  of  the  public  user,  and  as  the  plaintiff's 
house  did  not  stand  within  the  limits  of  the  highway,  so  used  by 
the  public  as  such,  it  was  not  an  encroachment  upon  the  highway, 
as  claimed  in  the  notice  and  order  of  the  commissioner,  and  any 
removal  of  the  same  by  the  commissioner  would  be  a  wrongful  in- 
vasion of  the  plaintiff's  premised,  and  that  the  notice  and  order 
above  recited,  with  the  statement  made  by  the  defendant  to  the 
plaintiff, — ^that  he  would  first  collect  the  fine,  and  then  remove  the 
house, — ^was  a  threat  to  do  the  plaintiff's  property  an  irreparable 
injury,  for  which  the  plaintiff  would  have  no  adequate  remedy  at 
law,  and  for  which  an  injunction  would  lie. 

We  think  the  holding  of  the  referee  that  this  house  did  not  en- 
croach upon  the  highway  is  clearly  sustained  by  the  evidence.  The 
plaintiff  did  not  comply  with  the  terms  of  the  notice  or  order 
of  the  commissioner,  and  took  no  steps  to  remove  the  housej  as 
required  therein;  and  the  commissioner,  at  the  time  of  the  com- 
mencement of  this  action,  had  not  commenced  an  action  to  recover 
the  penalty,  nor  had  he  taken  any  steps,  except  by  the  service  of 
the  notice  and  order,  to  remove  the  house  as  an  alleged  encroach- 
ment upon  the  highway.  The  principal  question,  therefore,  on 
this  appeal,  is  whether  an  equitable  action  for  an  Injunction  will 
lie,  under  the  circumstances  of  this  case.     The  general  rule  to  be 
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observed  by  partieB,  in  inrokiBg  the  equitable  powers  of  the  court, 
is  that  they  must  wait  until  their  rights  have  been  actually  inter- 
fered with  before  they  can  enjoin  another,  from  whom  they  antici- 
pate injury.  Guest  v.  City  of  Brooklyn,  69  N.  Y.  512.  To  this  rule, 
however,  there  are  certain  recognized  exceptions: 

"Pii-st.  Where  the  proceeding  in  the  subordinate  tribnnal  wm  necessarily 
lead  to  a  multipUcity  of  actions.  Second.  Where  they  lead,  in  their  execution, 
to  the  commission  of  irreparable  injury  to  the  freehold.  Third.  Where  the 
claim  of  the  adverse  party  to  the  kind  is  valid  upon  the  face  of  the  instru- 
ment or  the  proceedings  sought  to  be  set  aside,  and  extrinsic  facts  are  neces- 
sary to  be  proved  in  order  to  establish  the  invalidity  or  iUegality."  Heywood 
v.  City  of  Buffalo,  14  N.  Y.  541. 

We  think  this  case  comes  clearly  within  at  least  two  of  these 
exceptions.  The  notice  and  order  served  by  the  commissioner  were 
under  section  105,  of  chapter  568,  of  the  Laws  of  1890,  which  reads 
as  follows: 

*'Sec.  105.  How  Removable,  and  liabiUty  for  not  Removing.  The  com- 
missioner of  highways  shaU  serve  upon  the  occupant  or  owner  of  lands  ad- 
joining that  part  of  the  highway  within  their  town  in  which  any  obstruction 
or  encr^^iachment  may  exist,  a  notice  spectfying  the  extent  and  location  of 
such  obstruction  or  encroachment,  and  directing  such  occupant  or  owner  to 
remove  the  same  within  a  specified  time  not  more  than  sixty  days  from  the 
service  of  the  notice.  If  such  owner  or  occupant  shaU  neglect  or  refuse  to 
remove  such  obstruction  or  encroachment  within  such  time  he  shall  forfeit 
to  the  town  the  sum  of  twenty-five  doUars,  ($25.00,)  and  the  commissioner 
may  remove  such  obstruction  or  encroachment  at  the  expense  of  the  town, 
which  may  be  recovered  by  action,  of  such  owner  or  occupant;  or  said  com- 
missioner may  bring  an  action  in  any  court  of  competent  Jurisdiction  to 
compel  sudi  owner  or  occupant  to  remove  such  obstruction  or  encroachment. 
Actions  by  commissioners  of  highways  as  in  this  section  provided,  shall  be  in 
the  name  of  the  town." 

It  will  be  seen,  by  a  pemsal  of  this  section,  that  the  commissioner 
determines,  in  the  first  instance,  whether  or  not  an  encroachment 
exists  upon  the  highway,  and,  upon  such  determination,  serves  the 
required  notice  and  order.  The  consequence  of  the  disobedience 
of  such  an  order  subjects  the  person  charged  with  the  encroach- 
ment to  the  hazard  of  being  prosecuted  for  tie  penalty,  or  of  having 
the  commissioner,  without  further  notice,  remove  the  encroachment, 
or  of  being  prosecuted,  in  an  action  in  equity,  to  compel  this  remov- 
al. It  is  probably  true  that  in  an  action  for  the  penalty,  which  is 
an  action  at  law,  the  party  charged  with  the  encroachment  could 
interpose  a  common-law  defense,  and  thus  try  the  question  of  the 
alleged  encroachment;  but  if  the  commissioner  saw  fit  to  adopt  the 
other  method  provided  for  in  this  section,  and  to  summarily  re- 
move the  encroachment,  as  he  may  do  under  this  section,  the  party 
would  be  remediless,  except  such  remedy  as  might  be  afforded  in 
an  action  for  trespass.  Such  a  remedy  would  not  be  an  adequate 
one,  and  afford  adequate  relief  against  the  injury  which  might  be 
inflicted,  in  the  demolition  or  removal  of  the  plaintiff's  house.  As 
this  section  affords  no  opportunity  to  arrest  or  prevent  the  destruc- 
tion of  the  plaintiffs  property  by  the  commissioner,  no  opportunity 
exists  to  try  the  legal  rights  of  the  parties,  or  the  truth  of  the 
charge  of  encroarchment,  until  the  prosecution,  and  possibly  effec- 
tual remedy,  of  an  action  of  trespass,  at  law.  We  are  clearly  of 
v.24N.Y.s.no.o — 30 
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the  opinion  that,  against  such  an  invasion  of  the  rights  of  the  citi- 
zen, the  court  of  equity  may,  in  a  proper  case, — and,  we  think,  in 
this, — interpose  by  injunction.  Nor  can  the  plaintiff  be  compelled 
to  wait,  and  seek  his  remedy  in  a  court  of  equity  after  the  injury 
has  been  actually  inflicted.  The  prima  facie  right  of  the  com- 
missioner to  remove  being  established  by  his  order,  under  this 
section,  it  would  require  some  evidence  on  the  part  of  the  plaintiff 
to  show  that  that  right  was  improperly  exercised  in  this  case,  and 
that  the  house  which  was  charged  to  be  an  encroachment  was  not 
located  within  the  bounds  of  the  public  highway.  This  would 
bring  this  case  within  the  third  exception  referred  to  in  Heywood 
V.  City  of  Buffalo,  supra: 

**^V^llere  the  claim  of  the  adverse  party  to  the  land  is  valid  upon  the  face 
of  the  instrument,  or  the  proceedings  sought  to  be  set  aside,  and  extrinsic 
facts  are  necessary  to  be  proved  in  order  to  estabUsh  the  InvaUdity  or  iUe- 
gality." 

There  is  another  equitable  principle  which  would  seem  to  author- 
ize the  maintenance  of  this  action  for  the  protection  of  the  plain- 
tiff. As  we  have  seen,  the  order  is  prima  facie  evidence  of  the 
right  of  the  commissioner  to  remove  the  obstruction,  and  that  it 
would  require  some  evidence  on  the  part  of  the  plaintiff  to  defend 
himself  and  his  possession,  from  the  operation  of  that  order.  That 
being  so, — the  order  being  a  matter  of  record  in  the  office  of  the 
town  clerk,  and  constructive  notice  to  all,  as  far  as  this  highway 
is  concerned,  of  its  extent,  and  of  this  alleged  encroachment, — 
the  order  would  operate,  it  seems  to  us,  as  a  cloud  upon  the  plain- 
tiff's title,  which  equity  alone  would  have  the  power  to  remove. 
Scott  V.  Onderdonk,  14  N.  Y.  9;  Heywood  v.  City  of  Buffalo,  supra; 
Ward  V.  Dewey,  16  N.  Y.  519;  Hatch  v.  City  of  Buffalo,  38  N.  Y.  276; 
Allen  V.  aty  of  Buffalo,  39  N.  Y.  386;  Crooke  v.  Andrews,  40 
N.  Y.  549;  Newill  v.  Wheeler,  48  N.  Y.  486.  We  are  therefore 
clearly  of  the  opinion  that  for  the  reason,  and  within  the  authori- 
ties, stated,  this  case  is  one  proper  for  the  equitable  cognizance 
of  this  court.  We  think,  therefore,  the  decision  of  the  learned 
referee  in  this  action  was  connect,  and  that  the  judgment  must  be 
affirmed.     Judgment  affirmed,  with  costs. 

PUTNAM,  J.,  (concurring.)  I  have  entertained  doubts  as  to 
whether  the  action  can  be  maintained  on  the  conditional  threat 
of  defendant  to  remove  plaintiff's  building  after  he  had  collected 
the  penalty  of  |25.  But  I  conclude  that  the  very  existence  of 
the  order,  declaring  plaintiff's  house  an  encroachment  on  the  high- 
way, constituted  a  threat  justifying  the  action.  If  the  house  was 
an  encroachment,  the  duty  devolved  on  defendant  to  remove  it, 
and  he  could  at  any  time,  without  a  moment's  warning,  proceed  to 
do  so.  Without  considering  the  question  as  to  whether  the  order 
constitutes  a  cloud  on  the  title,  I  think  there  should  be  an  affirm- 
ance of  the  judgment 
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(3  Misc.  Rep.  16&) 
In  re  ODELL'S  ESTATE. 

CASWELL  V.  SLATER. 

(Surrogate's  Court,  Westchester  County.    March,  1898.) 

COHSTRUCTION  OF  WiLL— DBATH  OF  LSOATBB  WITHOUT  ISSUE. 

Testatrix  bequeathed  a  share  of  her  estate  in  trust  for  the  use  of 
W.  for  life,  and  on  his  death  such  share  was  to  go  to  his  daughter  E. 
'"should  she  survive  him."  The  will  further  provided  that  "in  the  event, 
however,  of  the  decease  of  the  said  E.  without  issue  her  surviving,  sub- 
ject to  the  trust  hereby  created  I  give"  such  share  to  certain  other  persons. 
Held,  that  the  remainder  after  W.'s  death  was  given  to  E.  absolutely, 
subject  to  the  limitation  over  only  in  the  event  of  E.*8  death  during  the 
lifetime  of  W. 

Proceeding  for  the  construction  of  the  will  of  Ophelia  P.  Odell, 
deceased.     The  eleventh  item  of  the  will  is  as  follows: 

"Eleventh.  I  give,  devise,  and  bequeath  unto  my  executor  hereinafter 
named  one  undivided  one-fourteenth  part  or  portion  of  my  estate,  in  trust, 
nevertheless,  to  collect,  receive,  and  Invest  the  snme,  and  out  of  the  T&ita 
and  proce**ds  thereof  to  pay  over  the  interest  .and  income  thereof  to  my 
nephew  WUliam  P.  Slater  for  and  during  the  period  of  his  natural  life; 
and  upon  his  decense  I  ^ve,  devise,  and  bequeath  said  one-fourteenth  part 
or  portion  of  my  said  estate  unto  Ella  Slater,  daughter  of  my  said  nephew 
William  P.  Slater,  should  s]ie  survive  him;  to  have  and  to  hold  the  same 
to  her,  her  helre  and  assigns,  forever.  In  the  event,  however,  of  tlio  de- 
cease of  the  said  Ella  Slater  without  issue  her  surviving,  subject  to  the 
trust  hereby  created  I  give,  devise,  and  bequeath  such  undivided  one-fom*- 
teenth  part  or  portion  unto  my  said  nieces  Em)na  Caswell,  Caroline  Smltli, 
and  Ophelia  Weeks,  slinro  and  share  alike;  to  have  and  to  hold  the  same 
unto  them  and  each  of  them,  and  to  their  heirs  and  assAgns,  forever." 

Testatrix's  niece  Emma  Caswell,  mentioned  in  item  11  of  the 
will,  died  after  its  execution,  leaving  a  son,  Fordyce  B.  Caswell, 
her  surviving,  whereupon  testatrix  executed  a  codicil  to  her  will, 
item  5  of  which  is  as  follows: 

•"Fifth.  In  the  event  referred  to  In  said  eleventh  item  or  clause  of  my 
said  last  will  and  testament  of  the  decease  of  Ella  Slater,  therein  meu- 
Uoned,  without  issue  her  surviving,  I  give,  devise,  and  bequeath,  subject 
to  the  trust  by  said  eleventh  Item  or  clause'  created,  the  undivided  four- 
teenth part  or  portion  of  my  said  estate  referred  to  in  said  eleventh  item 
or  dausc  to  said  Fordyce  B.  Caswell,  and  my  nieces  Caroline  Smith  and 
Ophelia  Weeks,  In  said  eleventh  item  mentioned,  share  and  share  alike;  to 
have  and  to  hold  the  same  unto  them  and  each  of  them,  and  to  fheir  heirs 
and  assigns,  forever." 

Mitchell"  Levy,  for  the  executors. 

Calvin  Frost,  for  Charles  J.  Smith,  general  guardian  of  Ella 
Slater. 

Thomas  J.  Purdy,  for  Caroline  Smith  and  others, 

COFFIN,  S.  The  question  to  be  determined  is  whether  the  one- 
fourteenth  part  of  the  estate  of  which  William  P.  Slater  had  the 
use  for  life  now  belongs  to  his  daughter,  Ella,  sometimes  called 
Mary  Ella,  absolutely,  or  to  the  executors  to  hold  until  it  shall 
be  determined  whether  she  shall  die  without  issue;  in  other  words, 
whether  it  shall  be  decree  to  be  paid  to  her  general  guardian  or 
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to  be  retained  by  the  executors.  Counsel  have,  in  their  briefs 
submitted,  discussed  the  question,  among  other  things,  as  to  wheth- 
er the  time  of  the  death  of  Ella  Slater  referred  to  her  death  with- 
out issue  during  the  lifetime  of  the  testatrix  or  subsequent  thereto. 
The  learned  counsel  for  the  general  guardian  has  cited  many  fi,u- 
thorities  to  sustain  the  aflarmative  of  the  proposition,  and,  among 
others,  the  cases  of  Livingston  v.  Greene,  52  N.  Y.  118,  and  Quack- 
enboss  v.  Kingsland,  102  N.  Y.  128,  6  N.  E.  Bep.  121,  whidi  appear 
to  sustain  that  ^iew.  In  behalf  of  the  claim  of  Caroline  Smith 
and  others  their  counsel  .has  cited  some  decisions  of  courts  of  other 
states,  to  which  access  has  not  been  had,  as  supporting  that  claim. 
Not  much  consideration  has  been  given  to  this  question,  for  the 
reason  that  the  matter  is  determinable  upon  another  ground,  taken 
on  behalf  of  the  general  guardian,  which  seems  quite  unanswerable. 
In  construing  wUls  it  is  well  stated  that  the  intention  of  the  tes- 
tator, when  discoverable,  must  control.  Here  that  intention,  gath- 
ered from  the  will  itself,  appears  to  be  perfectly  plain.  The  use 
of  the  share  is  given  to  Ella's  father  for  life,  with  remainder  to  her 
absolutely;  but,  should  she  die  without  issue  pending  the  trust, — 
in  other  words,  while  he  was  alive, — ^then  to  Caroline  Smith  and 
others,  subject  to  the  same  trust.  But  Ella  has  not  died  without 
issue  subject  to  the  trust,  nor  can  she,  seeing  that  the  trust  no 
longer  exists;  so  that  the  distribution  of  this  fourteenth  among 
the  other  three  is  impossible  of  accomplishment.  It  was  given 
to  EUa  absolutely  if  she  survived  her  father,  the  cestui  que  trust, 
but,  in  case  she  died  without  issue  during  his  lifetime,  it  should 
go  to  the  others  at  his  death.  But  he  is  dead.  The  trust  is  end- 
ed. Ella  survives,  and  she  takes  the  share  absolutely.  Such  is 
in  accordance  with  the  plain  intention  of  the  testatrix.  The  de- 
cree will  direct  that  the  share  be  paid  to  her  guardian  on  his  filing 
the  usual  bond. 


In  re  HATHAWAY'S  ESTATE.    In  re  PECK.    In  re  CHAMPMN. 
(Surrogate's  Court,  Cortland  Coimty.    July  15,  1893.) 

1.  JUDGMB^^T  AGAINST  ADMINISTRATOR— ISSUANCE  OF  EXECUTION. 

Code  Civil  Proc.  1 1825,  provides  thdt  an  execution  shaU  not  issue  against 
an  administrator  In  his  representative  capacity,  except  on  an  order  of  the 
surrogate,  specifying  the  sum  to  be  collected.  Section  2552  provides  that 
such  order  is  conclusive  evidence  that  there  are  sufficient  assets  in 
the  administrator's  hands  to  satisfy  the  sum  for  which  the  order  permits 
the  execution  to  Issue.  Held  that,  where  an  administrator  has  accounted 
for  aU  assets  coming  into  his  hands,  paid  them  to  creditors  under  direc- 
tion of  the  surrogate,  and  been  duly  discharged  on  a  final  accounting,  an 
order  wlU  not  be  granted  permitting  an  execution  to  issue  on  a  Judgment 
rendered  against  him  after  such  discharge  on  an  indebtedness  created 
by  deceased  in  his  lifetime. 

2.  Same— Fraudulent  Conveyance  by  Decedent. 

Even  if  it  Is  necessary  for  an  execution  to  issue  and  be  returned  un- 
satisfied, to  enable  the  Judgment  creditor  in  such  case  to  bring  an  action 
to  set  aside  as  fraudulent  certain  conveyances  made  by  deceased,  and  to 
subject  the  land  conveyed  to  the  payment  of  his  Judgment,  and  the 
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application  for  the  order  is  made  solely  for  such  purpose,  the  order  can- 
not be  made  in  the  absence  of  a  statute  authorizing  it  for  such  special 
purpose. 

Application  by  Piatt  Peck  for  an  order  permitting  an  execntion 
to  issue  on  a  judgment  in  favor  of  petitioner  against  Biley  Champlin, 
as  administrator  of  the  estate  of  Calvin  L.  Hathaway,  deceased. 
Appli^eatlon  denied. 

Horace  L.  Bronson,  for  petitioner. 
Kellogg  &  Van  Hoesen,  for  administrator. 

EGOLESTON,  S.  Calvin  L.  Hathaway,  of  Solon,  Cortland  coun- 
ty, N.  Y.,  died  August  15,  1885,  intestate.  Upon  the  7th  day  of 
October  of  that  year,  Riley  Champlin  was  appointed  administrator 
of  his  estate,  duly  qualified,  and  entered  upon  the  discharge  of  his 
duties  as  such  administrator.  May  6, 1891,  the  administrator,  upon 
his  application,  had  a  final  accounting  before  the  surrogate,  and 
was  dLscharged  from  further  duty  or  liability  in  the  matter.  At 
the  time  of  the  accounting,  it  appeared  that  the  estate  was  in- 
solvent, and,  upon  the  final  distribution  of  the  assets  of  the  estate, 
the  same  were  paid  upon  certain  judgments  rendered  against  Hath- 
away in  his  lifetime,  which  judgments  were  entitled  to  a  preference 
in  payments.  The  majority  of  the  creditors  received  nothing  upon 
their  claims.  June  30,  1891,  Piatt  Peck,  the  petitioner  herein,  ob- 
tained a  judgment  against  Biley  Champlin,  as  administrator  of  the 
estate,  for  the  sum  of  f  6,625.G0,  which  judgment  was  duly  docketed 
in  the  clerk's  office  of  Cortland  county.  The  judgment  obtained 
against  the  administrator  was  for  an  indebtedness  which  was 
created  by  the  intestate  during  his  lifetime.  Execution  was  never 
issued  upon  the  judgment,  and  nothing  has  ever  been  paid  upon 
the  same.  Upon  the  accounting  before  the  surrogate.  Peck,  the  pe- 
titioner, who  was  a  creditor  of  the  estate,  having  been  duly  cited, 
appeared  with  others,  and  filed  objections  to  the  account  of  the 
administrator;  but  subsequently  he,  with  the  others,  withdrew  the 
objections,  and  the  accounting  was  had  without  objection,  and  a 
decree  entered  discharging  the  administrator  from  further  duty 
or  liability  in  the  matter.  The  petitioner  now  asks  for  an  order 
or  leave  to  issue  execution  upon  said  judgment,  alleging  in  his 
petition  recovery  of  the  judgment,  and,  upon  his  information  and 
belief,  that  the  administrator  has  in  his  possession  or  under  his 
control  personal  property  belonging  to  the  estate,  and  also  alleg- 
ing that  Hathaway,  prior  to  the  time  of  his  death,  had  made  fraud- 
ulent conveyances  of  his  real  estate  to  other  persons  for  the  pur- 
pose of  cheating  and  defrauding  his  creditors,  and  that  petitioner 
is  desirous  of  bringing  an  action  to  set  aside  such  alleged  fraud- 
ulent conveyances  and  transfers  of  property;  that  he  is  advised 
and  believes  that  an  execution  must  issue  and  be  returned  unsatis- 
fied upon  the  judgment,  as  a  condition  precedent  to  the  bringing 
of  an  action  in  equity  against  the  persons  to  whom  it  is  alleged 
the  fraudulent  conveyances  and  transfers  were  made.  Upon  the  re- 
turn of  the  citation  issued  in  this  proceeding  against  the  adminis- 
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tratoT  to  show  cause  why  an  order  should  not  be  made  that  exe- 
cution issue,  the  administrator  interposed  an  answer  alleging  the 
fact  of  the  accounting  had  before  the  surrogate,  the  settlement  of 
his  account,  and  his  discharge  as  such  administrator.  The  answer 
admits  the  rendering  of  the  judgment  against  the  administrator 
as  alleged  in  the  petition,  and  further  alleges  that  the  administrator 
has  paid  out,  in  the  due  administration  of  the  estate,  all  the  moneys 
in  his  hands,  and  that  the  same  have  been  paid  in  accordance  with 
the  sanction  and  direction  of  the  court  There  is  no  claim  that 
the  administrator  has  any  property  or  funds  in  his  hands  belong- 
ing to  the  estate,  or  that  he  has  not  fully  accounted  for  all  of  the 
property  or  assets  of  the  estate  which  came  into  his  hands  as 
such  administrator,  and  it  was  conceded  upon  the  argument  by  the 
attorneys  for  the  petitioner  that  the  administrator  has  accounted 
for  the  assets  of  the  estate  which  came  into  his  hands,  and  that 
he  has  not  now  in  his  hands  any  property  belonging  to  the  estate 
of  the  deceased. 

The  only  question  to  be  determined  here  is:  Do  the  facts  pre- 
sented in  the  papers  upon  this  application  justify  the  making  of 
an  order  permitting  execution  to  be  issued  upon  the  judgment 
against  the  administrator?  No  proof  in  support  of  the  allegations 
in  the  petition  was  made  upon  this  application  before  the  surro- 
gate. By  section  1825  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided as  follows: 

**An  execution  shaU  not  be  issued  upon  a  Judgment  for  a  sum  of  money 
aKaiiist  an  executor  or  administrator  in  his  representatiye  capacity  until 
an  order  permitting  It  to  be  issued  has  been  made  by  the  surrogate  from 
whose  coiul  the  letters  are  issued.  Such  an  order  must  specify  the  sum  to 
be  collected,  and  the  execution  must  be  indorsed  with  a  direction  to  coUect 
that  sum." 

The  section  just  quoted  should  be  considered  in  connection  with 
section  2552  of  the  Code,  which  reads: 

"A  decree  directing  payment  by  an  executor,  administrator,  or  testamentary 
trustee  to  a  creditor  of,  or  a  person  interested  in,  an  estate  or  fund,  or  an 
order  permitting  a  Judgment  creditor  to  issue  an  execution  against  an  ex- 
ecutor or  administrator,  is,  except  upon  appeal  therefrom,  conclusive  evi- 
dence that  there  are  sufficient  assets  in  his  hands  to  satisfy  the  sum  which 
the  decree  directs  him  to  pay,  or  for  which  the  order  permits  the  execution 
to  issue.'* 

It  is  difficult  to  see  from  the  p^rs  in  this  case,  considered  in 
the  light  of  the  concession  made, — ^that  the  administrator  has 
fully  accounted  for  all  of  the  assets  which  came  into  his  hands, — 
how  such  an  order  as  the  one  sought  for  can  be  made.  It  is 
argued  by  the  counsel  for  the  petitioner  that  while  they  do  not  seek 
to  reach  any  property  in  the  hands  of  the  administrator,  and  while 
they  do  not  claim  that  there  is  any  property  in  his  hands  belonging 
to  the  estate,  it  is  necessary  to  obtain  an  order  for  such  execution 
to  issue,  and  that  execution  should  be  issued  upon  the  judgment 
before  an  action  can  be  brought  by  a  judgment  creditor  to  set 
aside  the  transfers  alleged  to  have  been  fraudulently  made  by  the 
intestate  in  his  lifetime;  and  the  order  is  sought  oidy  for  the  pur- 
pose of  avoiding  the  decisions  of  the  court  making  it  necessary 
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that  sach  an  order  should  be  obtained  before  the  court  oan  have 
jurisdiction  of  the  action.  The  caae  of  lichtenberg  v.  Herdtfelder, 
33  Hun,  57,  cited  by  the  counsel  for  the  petitioner,  seems  to  be  an 
authority  in  point  in  support  of  their  position  upon  this  motion. 
In  that  case  the  court,  at  general  term,  held  that,  as  no  execution 
had  been  issued  upon  the  judgment,  the  action  brought  to  set 
aside  certain  fraudulent  conveyances  of  real  estate  made  by  the 
deceased  in  his  lifetime  could  not  for  that  reason  be  maintained. 
Upon  a  review  of  the  same  case  in  the  court  of  appeals,  found  in 
103  K  Y.  302,  8  N.  E.  Rep.  526,  the  court  seemingly  does  not 
concur  in  the  decision  made  at  general  term  upon  that  point,  and 
Justice  Earl,  in  his  opinion,  says: 

"At  the  general  term,  as  appears  from  the  opinion  there  pronounced,  the 
judgment  was  affirmed  because  no  execution  had  been  issued  upon  plaintiff's 
judgment.  We  think  this  action  is  without  precedent,  and  that  the  Judgment 
should  be  affirmed,  but  not  for  the  precise  reason  stated  in  the  court  below." 

It  is  to  be  regretted,  especially  in  view  of  the  fact  of  the  dissent- 
ing opinion  of  Justice  Davis  in  the  case  at  general  term,  that  the 
court  of  appeals,  upon  review  of  the  case  in  that  court,,  did  not  more 
fully  explain  to  what  it  referred  when  it  stated  that  the  action 
was  "without  precedent,"  and  in  some  way  pass  directly  upon  the 
question  decided  at  general  term. 

Why  is  it  necessary  that  execution  should  issue  upon  the  judg- 
ment obtained  against  the  administrator  of  Hathaway  before  an 
action  can  be  brought  by  a  judgment  creditor,  for  the  purpose  of  set- 
ting aside  any  conveyances  claimed  to  have  befen  fraudulently 
made  by  Hathaway  in  his  lifetime?  Certainly,  the  administrator 
was  not  a  party  to  such  conveyances,  nor  can  he  be  held  liable  in 
any  way  for  any  act  done  by  the  intestate,  nor  does  he  have  any 
interest  in  or  control  of  the  real  estate  of  the  deceased  unless  it 
becomes  necessary  to  sell  the  same  under  the  direction  of  the  court 
to  pay  the  debts  against  the  estate.  Then,  again,  the  adminis- 
trator has  accounted  for  all  the  personal  property  that  came  into 
his  hands  as  such  administrator,  and  there  is  nothing  in  his  hands 
that  can  be  reached  by  execution.  If  there  were  assets  remaining 
in  his  hands  for  which  he  should  account,  or  if  there  were  assets 
belonging  to  the  estate,  then  such  proceedings  should  have  been 
had  in  surrogate's  court  as  would  tend  to  bring  the  propeiiy  into 
that  court  for  distribution  upon  the  final  and  judicial  settlement  of 
the  estate;  but,  as  it  is  not  claimed  that  there  is  any  personal 
property  in  the  hands  of  the  administrator  for  which  he  is  account- 
able, that  question  is  of  but  little  importance  hera 

It  will  be  observed  that  the  judgment  was  obtained  against  the 
administrator  in  his  representative  capacity,  and  is  not  a  judg- 
ment rendered  against  Hathaway  in  his  lifetime.  By  section 
1823  of  the  Code  it  is  provided  that: 

"Real  property  which  belonged  to  a  decedent  Is  not  bound  or  in  any  way 
affected  by  a  judgment  against  his  executor  or  administrator,  and  is  not 
Uable  to  be  sold  by  virtue  of  an  execution  issued  upon  such  a  judgment, 
unless  the  judgment  is  expressly  made  by  Its  terms  a  lien  upon  specific  real 
property  therein  described,  or  expressly  directs  the  sale  thereof." 
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Executions  authorized  by  section  1826  of  the  Code  are  sach  onlj 
as  can  be  issued  against  personal  assets  which  are  in  the  possesaioE 
or  under  the  control  of  the  executors  or  administrators,  and  hay( 
no  relation  whatever  to  real  estate.  103  N.  Y.  306,  8  N.  E.  Bep 
526.  Upon  what  theory,  then,  can  it  be  claimed  with  any  for« 
that,  in  order  to  maintain  an  action  to  set  aside  such  conveyance 
it  shall  be  necessary  to  have  an  execution  issued  upon  a  jadgmeni 
such  as  was  rendered  against  the  administrator?  It  seems  t( 
me  it  would  be  as  idle  a  ceremony  as  could  be  imagined,  involving 
considerable  labor  that  would  be  absolutely  useless.  **It  is  a  max 
im  of  law  and  of  equity  that  it  will  not  demand  a  vain  thing.'*  I 
it  is  the  law  that  in  cases  like  this  it  is  incumbent  upon  a  part^ 
bringing  an  action  to  set  aside  alleged  fraudulent  conveyances 
to  show  that  an  execution  has  been  issued  upon  a  judgmem 
rendered  against  an  administrator,  then  some  authority  other  thai 
as  provided  for  now  should  be  given  the  surrogate  to  make  sucl 
an  order,  and  i>ermit  the  execution  to  issue  for  that  purpose.  Tha 
a  party  should  be  permitted  to  bring  his  action  goes  without  saying 
and  he  should  not  be  deprived  of  that  right  by  any  obstacle  whicl 
he  is  utterly  unable  to  overcome.  He  makes  his  application  to  Iht 
surrogate's  court  for  the  order,  and  that  court  is  unable  to  mak< 
the  order,  for  the  reason  that  there  are  no  assets  or  property  be 
longing  to  the  estate  in  the  hands  of  the  administrator.  By  th< 
sections  of  the  Code  referred  to,  the  order  must  specify  the  sun 
to  be  collected,  and  the  execution  must  be  indorsed  with  a  directioi 
to  collect  that  sum;  and  when  that  order  is  made,  unless  the  8am< 
is  appealed  from,  it  is  conclusive  evidence  that  there  are  sufficien 
assets  in  the  hands  of  the  administrator  to  satisfy  the  sum  whicl 
the  decree  directs  him  to  pay,  or  for  which  the  order  permits  ihi 
execution  to  issue.  Such  an  order  would  be  unjust  to  an  admin 
istrator  who  had  faithfully  performed  his  duties,  and  accoantec 
for  all  assets  which  came  into  his  hands,  and  might  place  him  ii 
contempt,  as  the  only  alternative  he  would  have  would  be  to  ap 
peal  or  to  pay.  Before  the  surrogate  can  make  the  order,  he  musi 
And  that  tiiere  are  assets  in  the  hands  of  the  administrator  suffi 
clent  to  pay  the  sum  for  which  an  execution  is  authorized  to  issue 
Possibly,  the  order  might  be  made  that  tiie  execution  issue  for  noth 
ing,  as  that  would  be  the  only  reasonable  order  that  could  be  mad( 
in  fairness  to  the  administrator.  The  case  of  Adsit  v.  Butlei 
87  N.  Y.  585,  cited  by  the  counsel  for  the  petitioner,  is  not  a  cas< 
in  point,  as  in  that  case  judgment  was  obtained  against  the  testatoi 
in  his  lifetime;  though  I  am  unable  to  see,  even  if  the  judgment  ii 
question  had  been  obtained  against  Hathaway  in  his  lifetime,  undei 
the  existing  circumstances,  how  the  order  asked  for  upon -this  appli 
cation  could  be  made. 

Another  and  further  reason  might  be  urged  why  this  order  shoulc 
not  be  made  upon  the  papers  presented.  At  the  time  of  the  fina 
settlement  of  the  estate,  it  appeared  that  the  assets  of  the  estate 
were  inadequate  to  pay  the  claims  against  the  estate,  and  certaii 
of  the  creditors,  having  a  priority  of  payment  of  their  claims,  re 
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ceived  nothing  npon  the  same.  There  is  no  proof  in  this  proceed- 
ing of  the  amount  of  the  claims  remaining  unpaid,  nor  is  any  evi- 
dence given  from  which  to  determine  the  amount  which  the  -peU- 
tioner  would  be  entitled  to  receive  upon  his  judgment  Even  if 
there  was  property  in  the  hands  of  the  administrator  which  could 
be  reached  under  an  execution,  the  petitioner  would  only  be  en- 
titled to  a  pro  rata  share  of  the  same,  and  that,  too,  after  the  judg- 
ments and  claims  having  a  priority  had  been  paid.  No  facts  are 
presented  which  would  enable  the  court  to  make  an  order  specify- 
ing the  amount  that  idiould  be  i>aid  upon  ttiis  judgment,  or  the  pro 
rata  share  that  the  petitioner  would  be  entitled  to.  Assuming 
that  there  was  f  6,625.60  in  the  hands  of  the  administrator  undis 
posed  of,  it  could  not  be  claimed  that  an  order  should  be  made 
that  an  execution  issue  in  favor  of  the  petitioner  against  the  ad- 
ministrator for  the  collection  of  that  sum,  as  the  petitioner  would 
not  be  entitled  to  that  amount  Other  creditors  would  be  entitled 
to  a  portion  of  the  money  at  least,  and  the  petitioner  would  ob- 
tain no  right  to  the  money  from  the  fact  that  he  had  been  vigilant 
in  attempting  to  recover  the  same,  nor  would  he  have  any  ckdm  to 
the  money  over  and  above  the  rights  of  the  other  creditors. 

For  the  reasons  stated,  the  application  for  an  order  that  execu- 
tion issue  should  be  denied,  and  I  come  to  this  conclusion  more 
willingly  for  the  reason  that  I  do  not  deem  it  essential,  in  an 
action  brought  by  the  petitioner  to  set  aside  any  alleged  fraudulent 
conveyance  of  property  made  by  Hathaway  in  his  lifetime,  that  the 
complaint  must  allege  the  issuing  of  an  execution  upon  the  judg- 
ment rendered  against  Ohamplin,  the  administrator;  nor  do  I 
deem  the  fact  that  such  execution  has  not  issued  any  bar  to  the 
petitioner's  right  to  maintain  the  action,  if  the  action  can  otherwise 
be  successfully  prosecuted  to  judgment 


CONLBY  V.  SCHILLER, 
roister  Ck>mity  Oourt   July  Term,  1893.) 

1.   liBASIB— COVENAKTS— QxnST  EnJOTMEKT. 

Though  a  lease  of  agricultural  lands  for  four  years  does  not,  In  tennSt 
contain  a  covenant  for  quiet  enjoyment,  it  Is  impUed,  and  is  not  within 
the  inhibition  of  the  statute  providing  that  there  shall  be  no  impUed 
covenant  in  a  conveyance  of  land,  such  a  lease  not  being  a  conveyance  of 
the  realty. 
a.  Same— Attorkmskt. 

Where  demised  pr^nlses  are  sold  under  f<»eclo8are  during  the  term, 
tiie  tenant  can  attorn  to  the  purdiaser,  under  1  Rev.  Bt  CBirdscye's  Ed ) 
p.  se,  I  la 
a  Sahx— Eviction. 

Where  a  tenant  yields  possession  to  the  purchaser  of  the  property 
at  foreclosure  sale  of  the  landlord's  interest,  it  constitutes  an  eviction. 

Appeal  from  juetice  court 

Action  by  John  Gonley  against  John  Schiller  to  recover  on  a 
lease.    Judgment  for  plaintiff,  and  defendant  appeals.    Berersed. 
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E.  Palmer,  for  appellant. 
M.  F.  Kinney,  for  respondent 

CLEABWATER,  J.  The  plaintiff,  by  leaae  in  writing,  under 
seal,  let  to  the  defendant  a  farm  at  the  base  of  the  GatskUl  moun- 
tains at  the  rental  of  ?180  per  year,  the  only  covenant  as  to  term 
bi  iiig  as  follows: 

-*'i'ho  8uid  SchUler  has  the  privUege  of  remaining  on  the  said  farm,  midei 
[hl^  lease,  if  he  sees  fit,  for  fomr  years  after  the  expiration  of  the  lirst  year. 
If  not  sold  by  said  CJonley  in  the  mean  time." 

The  complaint  alleges  the  letting  to  have  been  for  one  year  from 
April  C,  1892,  and  occupancy  from  that  date  to  August  24:th  of  the 
Siuiie  year.  The  defendant  pleaded  eviction  during  his  term,  in 
bar,  and  damages  because  of  it,  by  way  of  recoupment.  It  was 
admitted  upon  the  trial  that  he  occupied  the  premises  from  April 
6  until  August  24,  1892,  when  they  were  sold  under  the  foreclosure 
of  a  mortgage  given  by  the  plaintiff  before  the  lease.  The  defend- 
ant attorned  to  the  purchaser,  and  remained  in  possession  imder 
him.  The  plaintiff  had  judgment  in  the  court  below  at  the  rent 
reserved  for  the  time  of  occupancy,  and  now  urges  there  was  no 
covenant  of  quiet  enjoyment,  and  no  eviction.  Neither  position 
sterns  to  me  well  taken.  While  the  lease  did  not,  in  terms,  con- 
tain a  covenant  for  quiet  enjoyment,  that  such  a  covenant  is  im- 
plied has  been  too  long  and  well  settled  to  now  admit  of  question. 
Shep-  Touch.  271;  Chit  Gen.  Pr.  344,  345;  2  Thom.  Co.  Litt  204; 
8tory,  Cont.  §  906;  1  Pars.  Cont.  (5th  Ed.)  500;  Com.  Landl.  & 
Ten.  §  172;  TayL  Landl.  &  Ten.  §  304;  Archb.  Landl.  &  Ten.  p.  276; 
Woodf.  Landl.  &  Ten.  (6th  Ed.)  pp.  88,  504;  1  Washb.  Real  Prop.  (3d 
Ed.)  427;  Rawle,  Cov.  362,  and  note  2;  Andrews'  Case  of  Grey's 
Inn,  Cro.  Eliz.  214;  Nokes  v,  James,  Id.  674;  Nokes'  Case,  4  Coke, 
80b;  Anon.,  3  Dyer,  257a;  Mack  v.  Patchin,  42  N.  Y.  167;  Boreel 
V,  Lawton,  90  N.  Y.  293.  Nor  is  such  an  implication  within  the 
ijihibition  of  the  statute  of  thiB  state  providing  that  no  covenant 
shall  be  implied  in  any  conveyance  of  real  estate,  because  a  lease 
of  agricultural  lands  for  a  period  of  less  than  12  years  is  not,  in  a 
legal  sense,  a  conveyance  of  the  realty,  but  merely  a  grant  of  a 
tvrm  for  years.  It  is  a  thing  personal,  going  to  the  executor,  like 
other  chattels.  The  holding  to  the  contrary  in  Kinney  v.  Watts, 
14  Wend.  38,  cited  by  the  respondent,  was  disapproved  in  Tone  v. 
Uiace,  11  Paige,  566,  and  overruled  in  Mayor,  etc.,  v.  Mabie,  13 
N.  Y.  151.  The  demised  premises  having  been  sold  during  the 
ib/fendant's  term  under  a  decree  foreclosing  a  mortgage  given  be- 
fore his  lease,  his  attornment  to  the  purchaser  was  authorized  by 
the  statute,  which  permits  attornments  by  tenants  (l)*with  the 
consent  of  the  landlord;  or  (2)  pursuant  to,  or  in  consequence  of,  a 
jmigment  at  law,  or  the  order  of  a  decree  of  the  court  of  equity;  or 
(3)  to  a  mortgagee  after  the  mortgage  has  become  forfeited.  1  Bev. 
St.  (Birdseye's  Ed.)  p.  86,  §  16. 

To  constitute  an  eviction  there  must,  of  course,  have  been  such 
a  disturbance  of  the  defendant's  possession  as  to  have  amounted  to 
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ouster,  in  contemplation  of  law.  But  this  need  not  have  been 
actual  or  physical,  for  if  the  tenant  yields  his  possession,  in  pur- 
suance of  the  judgment  of  a  court  of  conrpeteut  Jurisdiction,  to 
the  person  adjudged  to  be  the  real  owner  of  the  paramount  title, 
It  is,  in  law,  an  eviction,  as  effectual  as  though  he  were  actually 
put  off  the  premises.  To  refuse  to  yield  possession  when  so 
conimanded  by  a  proper  decree  would  not  be  good  sense,  nor 
would  it,  in  law,  avail  him  more  than  if  he  acquiesced  in  the  judg- 
ment of  the  court,  and  voluntarily  obeyed  its  mandate.  Insurance 
Oo.  V.  Sherman,  46  N.  Y.  370;  Hunt  v.  Amidon,  4  Hill,  345;  St. 
John  V.  Pcilmer,  5  Hill,  599;  Simers  v.  Saltus,  3  Denio,  214;  Dyett 
V.  Pendleton,  8  CJow.  727,  730;  Greenvault  v.  Davis,  4  Hill,  643. 
He  did  right,  therefore,  to  surrender  his  i)os»ession  without  wait- 
ing for  the  issue  of  a  writ  of  assistance.  An  eviction  by  title  para- 
mount, before  the  rent  falls  due,  discharges  the  tenant  from  its 
payment  The  consideration  for  the  obligation  to  pay  rent  is  the 
enjoyment  of  the  land.  When  the  consideration  ceases  the  obliga- 
tion falls.  1  Kent,  Gomm.  464.  It  follows  that  there  should  have 
been  no  recovery  in  the  court  below,  and  that  the  judgment  must 
he  reversed,  with  costs. 


In  re  TOWN  OF  HECTOR. 

In  re  ZEBEDIO  et  aL 

(Schuyler  County  Court    July  15,  1893.) 

Paupeks— Settlembnt— Railboad  Labokkrs— "Inhabitants.  • 

Italian  laborers,  who  come  to  the  United  States  in  search  of  work, 
leaving  their  families  in  Italy,  and  are  employed  in  constructing  rail- 
roads, liable  to  be  discharged  at  any  time,  and  free  to  leave  their  em- 
ployment when  they  see  fit,  and  living  in  rough  shanties  built  by  the 
raUroad  contractors,  do  not  gain  a  settlement  in  a  town  in  which  they 
work  far  a  year,  under  3  Rev.  St.  (Banks'  8th  Ed.)  p.  2111,  §  29,  providing 
that  every  person  of  fall  age,  who  shall  be  "a  resident  and  inhabitant 
of  any  town  for  one  year,'*  shall  be  deemed  settled  in  said  town. 

Appeal  from  superintendent  of  the  poor. 

The  town  of  Hector  was  adjudged  liable  for  the  support  of  Nun- 
zlo  Zebedio  and  Julian  Depowel,  paupers,  and  appeals.     Beversed. 

O.  H.  Everts,  for  appellant. 
F.  W.  Fiero,  for  respondent 

KEELEB,  J.  In  the  absence  of  express  statutory  provisions, 
there  is  no  obligation  or  duty  imposed  upon  towns  to  contribute 
to  the  support  of  persons  residing  within  their  limits.  People  v. 
Supervisors  of  Schoharie  Co.,  121  N.  Y.  345,  24  N.  E.  Eep.  830. 
That  both  of  these  young  men  were  jHwr  persons  or  paupers,  and 
that  the  officials  did  right  in  extending  them  aid,  is  apparent  from 
even  a  cursory  reading  of  the  statute.  3  Bev.  Bt.  (Banks'  8th  Ed.) 
p.  2106,  §  14;  Qoodale  v.  Lawrence,  88  N.  Y.  517.  Supt  Shulen- 
iKurgh  found  them  at  the  Watkins  depot,  in  the  town  of  Ettx,  with 
their  mangled  limbs,  and  without  a  cent  of  money.     In  the  language 
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of  the  Btatnte,  they  were  then  ''disabled  and  enfeebled  bo  aa  to  1 
unable  by  work  to  maintain  themselyea,"  and  were  ''poor  pansoiuB 
The  superintendent  promptly  did  hia  duty  in  the  premises, — ^fom 
them  a  place  to  board  and  lodge^  and  proTided  them  with  a  ph 
sician  and  surgeon  and  nursing  care.  The  two  young  taen  lie 
been  in  the  town  of  Hector  for  over  a  year,  and  had  been  broag] 
from  there,  after  their  injuries,  into  the  town  of  DLz.  The  supe 
intendent,  ascertaining  that  the  town  of  Hector,  through  its  ove 
seers  of  the  poor,  claimed  that  the  men  had  not  gained  a  settl 
ment  in  that  town,  and  were  not  chargeable  to  that  town,  disco 
tinned  his  furnishing  them  on  behalf  of  the  county,  and  thenc^o 
ward  they  were  cared  for  by  the  town  of  Dix,  through  its  poor  a 
thorities.  The  proper  notice  and  denial  were  given  and  receive 
pursuant  to  section  32,  Bev.  St  (Banks'  8tii  Ed.)  p.  2111,  and 
hearing  had  as  to  the  settlement  of  the  men,  as  between  the  towi 
of  Dix  and  Hector,  before  the  sui>erintendent,  who  made  and  flic 
his  decision  November  14,  1892,  adjudging  the  two  men  to  have 
legal  settlement  in,  and  a  charge  upon,  the  town  of  Hector.  H 
cases  come  before  this  court  on  appeal  from  said  adjudication  < 
Supt  Shulenburgh  by  the  town  of  Hector. 

It  cannot  be  for  a  moment  claimed,  nor  was  it  claimed  by  ax 
counsel  upon  the  hearing  in  this  court,  that  either  of  these  men  ha 
any  legal  settlement  in  the  town  of  Dix.  Their  first  appearaiK 
in  that  town  was,  in  the  condition  before  stated,  on  June  29,  189 
The  sole  question  presented  is,  had  these  young  men  gained  a  leg; 
settlement,  under  our  poor  laws,  in  the  town  of  Hector?  In  Schu 
ler  county  the  distinction  between  town  and  county  poor  has  m 
been  abolished.  The  towns  continue  liable,  respectively,  to  su] 
I>ort  their  own  poor.  In  such  case  the  statute  provides  with  re 
erence  to  support  as  follows,  (3  Rev,  St,  Banks'  8th  Ed.,  p.  2111, 
31:) 

"Every  poor  person  shan  be  supported  in  the  town  or  comity  where  1 
may  be,  as  foUows:  (1)  If  he  has  gained  a  settlement  in  any  town  in  8a< 
county,  he  shaU  be  maintained  by  such  town." 

The  second  subdivision  provides  that  if  such  poor  person  hs 
not  gained  a  settlement  in  any  town  of  the  county  in  which  i 
shall  become  poor,  sick,  or  infirm,  he  shall  be  supported  and  relieve 
by  the  superintendent  of  the  ipoor  at  the  expense  of  the  count; 
The  logic  of  the  statute  compel9  us  again  to  the  question,  had  thes 
men  gained  a  legal  settlement  in  the  town  of  Hector?  If  the 
had,  the  statute  says  that  they  "shall  be  maintained  by  such  town 
Whether  they  had  gained  such  settlement  in  Hector  depends  upo 
the  construction  given  to  section  29,  same  statute.  "Riis  sectio 
reads  as  follows: 

"Every  person  of  full  age,  who  after  this  chapter  shaU  commence  ai 
take  effect,  shaU  be  a  ^resident  and  inhabitant'  of  any  town  for  one  yea 
•    •    •    shaU  be  deemed  settled  in  such  town." 

It  will  be  seen  that  the  whole  question  turns  upon  the  furthc 
question,  whether  or  not  the  young  men  were  '^residents  and  inhal 
itants'^  of  the  town  of  Hector,  within  the  meaning  of  this  statut 
The  two  men  were  natives  of  Italy.     Zebedio  had  1^  his  natiT 
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Btate — Syrine,  Italy— in  April,  1890,  and  had  left  there  a  family 
conslBting  of  a  wife,  their  three  children,  and  his  mother,  who  stiU 
remain  there.  He  had  no  property  in  this  country  except  hia 
clothing.  His  family  lived  in  Italy,  in  a  house  he  had  built  or 
bought  for  them  on  rented  land;  and  since  being  in  the  states  he 
had,  from  time  to  time,  sent  money  for  the  support  of  his  family, 
and  to  pay  for  this  house.  His  exact  age  does  not  appear,  but  he  is 
upwards  of  21  years  of  age.  Depowel  was  20  years  of  age  at  the 
time  of  the  first  hearing,— December  27,  1892.  His  father  lives 
*  somewhere  in  the  state  of  Pennsylvania.  Depowel  is  unmarried, 
and  his  mother  and  four  brothers  live  in  Italy.  He  came  to  this 
country  from  Italy  in  the  month  of  April,  year  1889  or  1890.  Both 
of  these  young  men  had  actually  been  located  and  living  in  the 
town  of  Hector  for  more  than  one  year  immediately  prior  to  their 
accident  and  injuries.  They  had  been  all  of  the  time  at  work  for 
the  McFaddens,  as  contractors  in  building  the  new  branch  of  the 
Lehigh  Railroad,  extending  from  Van  Ettenville,  northerly  through 
that  town  to  Oeneva,  and  beyond.  The  McFaddens,  as  contractors 
for  the  building  of  that  portion  of  the  road  extending  over  what 
is  known  as  "Breakneck"  gully  or  gorge,  through  North  Hector,  em- 
ployed a  very  large  gang  of  men,  prhicipally  Italians  and  Hunga- 
rians, and  these  men  were  of  the  number.  Neither  of  them  co^d 
speak  the  English  language,  and  their  testimony  was  taken  through 
an  interpreter.  In  the  work  the  men  were  known  and  designated 
by  numbers.  2^bedio  was  No.  200,  and  Depowel  No.  631.  Zebedio 
had  worked  some  two  months  on  railroad  work  in  Connecticut,  and 
then  in  building  a  railroad  at  West  Batavia,  and  came  from  there 
to  the  North  Hector  job.     Depowel  swears: 

"He  says  a  man  came  to  him,  and  paid  bis  fare,  and  he  worked  and  paid 
the  money  back.  (This  is  from  New  York  city.)  He  bring  him— he  buy  him 
—a  ticket,  and  let  him  have  the  money  for  the  ticket;  and  he  come  up  here 
and  work,  and  every  pay  day  he  pay  $10  or  $5." 

This  man^s  name,  he  says,  was  Felicia  Stodio.  He  says  they 
caane  all  together,  20  or  30  of  them,  and  the  McFaddens*  working 
boss  set  them  to  work.     The  men  received  J1.25  per  day. 

The  system  of  board  and  lodging  the  men  was  this:  The  Mc- 
Faddens, the  contractors,  built  in  or  near  the  gorge,  near  the  line 
of  the  road,  one  or  more  buildings  of  rough  boards,  called 
"shanties,"  each  shanty  provided  with  from  20  to  50  bunks, 
or  places  for  the  men  to  sleep  in.  An  enterprising  Italian,  who 
could  speak  English,  rented  one  of  these  shanties,  and  in  it  kept  a 
general  furnishing  store,  rented  the  bunks  to  the  men,  and  sold 
them  material  for  their  eating,  which  each  man  cooked  for  himself, 
generally  upon  one  of  the  two  large  stoves  in  the  center  of  the 
shanty;  the  storekeeper  getting  his  pay  for  the  sleeping  bunks, 
and  the  food  and  elotliing  furnished  the  men,  direct  from  the  con- 
tractor, each  pay  day. 

Were  these  men  '^residents  and  inhabitants"  of  the  town  of 
Hector?  If  not,  they  had  gained  no  settlement  there.  The  ques- 
tion is  complicated  from  the  lack  of  adjudged  cases  defining 
who  are  "residents  and  inhabitants,"  within  the  meaning  of  our 
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poor  laws,  and  the  great  mass  of  decisions  existing  as  to  the  mea 
ing  of  the  words  when  occurring  in  other  statutes.  "Gaining 
settlement"  in  a  township,  so  as  to  receive  the  support  of  the  to^ 
authorities  in  case  the  person  became  poor  and  unable  to  suppo 
himself,  has  always  been  considered  by  the  laws  of  England,  aJ 
of  the  different  states,  as  a  great  and  important  individual  privileg 
and  has  been  carefully  guarded  by  statute;  and,  as  is  said  in  opinio 
of  the  court  in  Lewistown  Overseers  v.  Granville,  5  Pa.  St  283,  **^ 
England  and  in  this  country,  with  respect  to  gaining  a  settlemei 
courts  have  been  critical  and  exact"  In  many  of  the  states 
much  longer  time  of  continuous  residence  than  one  year  is  require 
Prior  to  the  Bevised  Statutes  of  1827,  except  in  the  case  of  marine] 
and  healthy,  able-bodied  foreigners,  coming  direct  from  some  foreij 
port,  the  time  was  longer  than  one  year  in  this  state,  and  w 
hedged  about  with  conditions,  such  as  renting  lands,  paying  tax< 
being  bound  as  an  apprentice,  etc.  In  the  case  of  Wynkoop 
Overseers,  etc.,  of  CJity  of  New  York,  (decided  in  1808,)  3  Johns.  1 
Sarah  Warring  had  removed  from  Stamford,  in  the  state  of  Cki 
necticut,  to  the  city  of  New  York,  about  May  1,  180L  She  liv 
there  continuously  from  that  time  until  January,  1805.  She  liv 
there  with  her  brother-in-law,  and  in  the  capacity  of  a  domest 
servant,  without  any  specific  time  of  service  or  specified  pri 
agreed  upon,  although  there  was  a  verbal  agreement  that  she  shou 
receive  wages.  She  had  not  been  bound  as  an  apprentice  or  sei 
ant  to  any  one  in  the  city.  It  was  held  that  her  legal  settleme 
still  remained  in  Stamford,  Conn.;  that  she  had  not  gained  a  m 
settlement  in  New  York  city.  The  court,  (Spencer,  J.,)  saj 
*'And  her  residence  in  New  York  was  not  of  that  kind  as  to  acqui 
a  legal  settlement  there."  The  case  of  Henrietta  Tp.  v.  Brow 
helm  Tp.,  9  Ohio,  77,  was  under  the  then  Ohio  statute,  under  whi 
a  settlement  would  be  gained  by  one  year's  residence  without  I 
ing  warned  by  the  overseers  of  the  poor  to  depart  the  same, 
three  years'  residence  after  being  once  so  warned  without  bel 
again  so  wamedL  It  was  held  that  such  residence  must 
"continuous  and  notorious,  and  attended  by  such  circumstanc 
as  to  lead  the  authorities  of  the  town,  in  the  exercise  of  prop 
vigilance,  to  the  conclusion  that  there  is  an  intention  to  gain 
settlement"  The  case  of  Town  of  Salem  v.  Town  of  Lyme, 
CJonn.  75-80,  was  under  the  then  Connecticut  statute,  which  prov 
ed  for  settlement  to  be  gained  by  residence  in  a  town  for  six  yea 
successively,  after  his  or  her  removal  into  such  town,  support! 
himself  or  herself.  Hinman,  J.,  delivering  the  opinion,  states  wh 
kind  of  a  residence  is  necessary  to  inaugurate  the  six-year  ter 
He  says: 

*•^\*llen  a  domicile  is  onco  acquired  by  a  residence  for  an  IndefiDlte  tlr 
with  an  intention  to  continue  the  residence  indefinlloly,  the  statute  appl 
to  the  case.  ITio  residence  which  Ihe  statute  contemplates  as  suifici( 
to  gain  a  settlement,  If  It  is  continued  for  six  years,  has  commenced.*' 

The  case  of  Lewistown  Overseers  v.  GranviUe,  5  P4l  St  2( 
was  under  a  Pennsylvania  statute  which  provided  that  an  unm; 


Digitized  by 


Google 


County  Ct.]  in  re  town  of  hectob.  47^ 

ried  female,  without  a  child,  who  shall  be  lawfully  bound  or  hired 
as  a  servant,  and  shall  continue  such  service  one  year,  should  gain 
a  settlement  in  the  town  of  such  service.  The  woman  in  question 
had  lived  in  the  family  of  one  Shrimp  for  14  months.  She  had 
her  board  and  clothes,  and  did  what  work  she  was  asked,  but  there 
was  no  agreement  or  contract  that  she  should  have  pay  or  wages; 
and  the  court  held  that  she  had  not  gained  a  settlonent,  within  the 
provisions  of  the  statute. 

These  cases  are,  perhaps,  enough  to  show  the  trend  of  statutes 
and  decisions  in  other  states.  In  our  own  state,  as  we  said,  there 
are  no  decisions  as  to  who  are  residents  and  inhabitants,  under  this 
statute;  and  we  are  forced  to  reason  from  the  general  meaning  cf 
the  words,  and  the  construction  placed  by  our  courts  upon  the  same 
words  when  used  in  other  statutes.  Webster  defines  an  ^'inhabit- 
ant*' 


**A,  dweller;  one  who  dwells  or  reBldes  permanently  in  a  place,  or  who  has  a 
fixed  residence,  as  distinguished  from  an  occasional  lodger  or  visitor;  as,  the 
inhabitant  of  a  house  or  cottage;  the  Inhabitants  of  a  town,  county,  dty,  or 
Btati\  etc." 

^Ilesidenf '  is  a  flexible  word,  having  different  meanings,  accord- 
ing to  the  context.  The  author  of  the  American  Encyclopedia  of 
Law  (volume  10,  p.  770)  says  of  the  word: 

*'This  is  a  word  with  a  great  variety  of  meaning.  The  necessary  element  in 
its  signification  is  locality  of  Existence.'  The  permanency  of  the  residence  in- 
dioarted,  however,  depends  in  a  great  degree  upon  the  context.  The  word 
has  been  variously  constmed  to  mean  an  occupier  of  lands;  a  resident;  a  per 
manent  resident;  one  having  a  domicile;  a  citizen;  a  qualified  voter.  The  con 
struction  is  generally  governed  by  the  connection  in  which  the  word  is  used.'^ 

We  do  not  see  any  well-founded  distinction  between  'Inhabit- 
ancy''  and  ''domicile,"  when  applied  to  the  statute  under  considera- 
tion. The  cases  where  a  distinction  is  most  broadly  stated  are 
those  where  attachments  have  issued  on  the  ground  of  the  nonresi- 
dence  of  a  debtor.  Notably,  In  re  Thompson,  1  Wend.  45.  But 
in  ^at  case,  and  in  all  that  class  of  cases,  the  distinction  was 
recognized  or  created  in  order  to  reach  absent  debtors,  who  could 
not  be  served  with  process.  As  stated  by  Gardiner,  J.,  in  Hag- 
gar  t  V.  Morgan,  5  N.  Y.  428,  (referring  to  the  Thompson  Case:) 

"It  was  there  held  thait  his  residence  might  be  abroad,  within  the  spirit 
of  the  statute,  which  was  intended  to  give  a  remedy  to  creditors  whose 
debtors  could  not  be  served  with  process,  while  his  dondcile  continued  in  this 

Bt«t.l»." 

For  this  reason,  we  do  not  regard  the  decisions  in  attachment 
cases  as  the  most  reliable  ones  in  the  construction  of  the  meaning 
of  the  words  in  question.  The  cases  as  to  assessments  of  ta:xes 
also  furnish  a  very  imperfect  guide,  as  in  Bell  v.  Pierce,  51  N.  Y. 
13,  it  is  held  that,  for  some  purposes  of  taxation  of  personal  prop- 
erty, a  i)er8on  may  have  two  places  of  residence,  (one  for  winter, 
and  another  in  the  summer,)  though  but  one  domicile.  We  find 
the  words  often  in  the  constitution  of  the  United  States.  A  repre- 
sentative in  congress  must  be  an  inhabitant  of  the  state.  Const. 
U.  S.  a(rt.  1,  §  2,  subd.  3.  And  so  senators  of  the  United  States. 
Id.  i  3,  subd.  3.    And  the  president  and  the  vice  president  shall  not,. 
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both  of  them,  be  inhabitants  of  the  same  state.  Id.  art  12.  An( 
our  state's  constitution  (Id.  art  3,  §  4)  provides  for  an  enumeratLoi 
of  the  inhabitants  of  the  state  every  10  years. 

The  class  of  cases  furnishing  the  best  analogy,  as  it  seems  ti 
,me,  are  those  where  the  jurisdiction  of  the  court  in  the  particula 
case  depended  upon  the  fact  of  residence  or  inhabitancy  of  one  o 
both  of  the  parties  in  a  particular  town  or  county.  The  earl; 
case,  In  re  Wrigley,  an  insolvent  debtor,  reported  (supreme  court 
in  4  Wend.  602,  and  (court  of  errors)  8  Wend.  134,  fundshes  a  goo< 
illustration.  The  statute  provided  that  every  person  applying  fo 
a  discharge  under  the  insolvent  law  must  make  his  application  h 
the  county  of  which  he  was  an  ^'inhabitant''  The  question  aros 
whether  Wrigley  was  an  inhabitant  of  New  York  city.  If  nol 
the  court  could  not  grant  him  a  discharge  The  question  is  quit 
thoroughly  discussed  by  Chief  Justice  Savage  in  the  supreme  courl 
and  by  Chancellor  Walworth  and  Senator  Allen  in  the  court  o 
errors.  TTie  substance  of  the  decision  is  that  a  mere  sojoume 
or  lodger  is  not  an  inhabitant;  and  the  word  means  ^'a  fixed  an< 
permanent  abode  or  dwelling  place  for  the  time  being,  as  contrs 
distinguished  from  a  mere  locality  of  existence." 

Probate  cases  furnish  an  excellent  analogy.  In  the  case  o 
Ishan  V.  Gibbons,  1  Bradf.  Sur.  79-93,  Surrogate  Alex  W.  Bradfor 
exhaustively  discusses  the  question  and  reviews  the  cases.  Thoma 
Gibbons  died  in  New  York  city.  May  16,  1826,  and  the  question  a 
issue  was  whether  he  was  then  an  inhabitant  of  that  city.  Th 
surrogate,  after  speaking  of  the  loose  construction  given  to  th 
words  in  attachment  cases,  (before  noted,)  says: 

"I  have  not  been  referred,  however,  to  any  authority  which  tends  to  sho^ 
that,  in  statutes  relating  to  testamentary  matters,  the  word  inhabitant'  < 
'resident'  is  to  be  taken  in  a  limited  sense,  so  as  to  mean  actual  resideno 
in  contradistinction  to  domlcUe." 

And  again  (page  82)  the  surrogate  says: 

'*So  far  aa  our  own  constitution  and  laws  speak  of  'residents/  the  idea  ( 
a  fixed  and  permanent  dwelling  generally  seems  to  be  involved.  Thus,  in  tt 
qualifications  of  citizenship,  and  in  the  laws  relating  to  taxes,  the  militi 
service,  and  the  settlement  of  the  poor,  'residents*  and  'inhabitants*  are  mei 
tloned  as  convertible  terms." 

Again,  (same  page:) 

"The  constitutional  definition  of  *habitancy'  is  the  place  where  a  man  dw^ 
or  has  his  home;  in  other  words,  his  domicile." 

Kennedy  v.  Byall,  67  N.  Y.  380,  was  another  probate  case.  Th 
jurisdiction  of  the  surrogate  to  issue  letters  depended  upon  th 
question  whether  or  not  the  intestate  was,  at  the  time  of  his  deatl 
an  inhabitant  of  the  city  of  New  York,  within  the  meaning  of  th 
statute.  The  intestate's  father  (intestate  being  an  infant)  ha< 
previously  resided  in  England,  but  had  been  in  New  York  cit: 
about  seven  months,  and  his  wife  and  cUld  came  over  to  join  bin 
and  live  with  him,  in  New  York.  He  had  located  and  was  at  wori 
in  New  York.  He  testified  he  came  there  to  make  a  home  and  i 
living.  He  was  held  to  have  been  an  inhabitant  of  New  York  citj 
Miller,  J.,  says,  (opinion  of  court,  page  386:) 
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''Generally  speaUng,  'domicile'  and  Irestdence'  mean  the  same  thing;  and 
an  inhabitant  is  defined  to  be  one  who  has  bis  domicile  in  a  place,  or  a  fixed 
re  idence  there." 

It  will  be  noted  in  this  case  that  the  intestate  lived  with  his 
family  in  New  York,  and  intended  making  a  home  there.  In  the 
language  of  the  decisions,  ^'the  act  and  intent  both  concurred." 

The  first  case  to  define,  in  simple  language,  a  reasonable  guide 
to  the  meaning  of  the  words  when  occurring  in  a  statute  is  Peo- 
ple V,  Piatt,  117  N.  Y.  159,  22  N.  E.  Rep.  937.  Danforth,  J.,  deliver- 
ing the  opinion  of  the  court,  says,  (page  167,  117  N.  Y.,  and  page 
938,  22N.  £.  Sep.:) 

*Tbe  relation  is  one  which  has  a  legal  sanction,  and  in  some  cases  secures 
its  possessor  a  settlement  and  pauper  priyUeges  under  the  poor  laws;  and, 
in  cUl  ease$  ichere  a  statute  provides  residence  as  a  aualificaiion  for  the  erijoyment  of  a 
privilege  or  the  exercise  of  a  franchise,  t?ie  word  is  equivalent  to  the  place  of  doni' 
idle  of  the  person  who  claims  Us  benefit.  **    (The  italics  are  mine.) 

The  question  came  again  before  the  court  of  appeals  In  De  Meli 
V.  De  Meli,  (April  term,  1890,)  120  N.  Y.  485,  24  N.  E.  Rep.  996. 
It  was  an  action  for  limited  divorce,  and  the  jurisdiction  of  the 
court  depended  upon  the  question  whether  or  not  De  Meli  was  or 
was  not  a  resident  of  the  state  of  New  York,  within  the  meaning 
of  the  statute  granting  the  court  jurisdiction  in  such  cases.  The 
answer  of  the  defendant  denied  that  he  was  such  resident  Brad- 
ley, J.,  writing  the  opinion,  says,  (page  491,  120  N.  Y.,  and  page 
998,24N.  E.  Rep.:) 

'*The  question  here  has  relation  to  the  legal  residence  of  the  parties*  and, 
within  the  meaning  of  the  statute  providing  for  actions  of  this  character, 
the  place  of  which  the  parties  are  residents  is  that  of  their  permanent  abode, 
which  may  be  distinguished  from  their  place  of  temporary  residence.  In 
legal  phraseology,  'residence'  is  synonymous  with  inhabitancy'  or  'domicile.' " 
*The  purposes  for  which  residence  is  not  determined  by  domicUe  are  those 
within  the  contemplation  of  some  statute." 

The  learned  judge  names  the  statutes  for  levy  of  attachments  and 
assessments  of  taxes  on  personal  property  as  iUustrations,  and 
adds: 

"Then,  and  for  the  purposes  of  such  remedy  and  taxation,  the  place  where 
the  party  actuaUy  resides  may,  as  has  been  held,  be  treated  as  that  of  his 
residence,  although  his  domicUe  is  elsewhere." 

It  seems  to  the  court  that  these  cases  may  be  regarded  as  estab- 
lishing the  legal  prc^sition  that  the  words  ^^resident  and  inhabit- 
ant," in  the  statute  under  consideration,  mean  a  locality  of  exist- 
ence as  permanent  and  firmly  fixed  bb  is  legally  conveyed  by  the 
word  'domicile,'  and  that  at  once  disposes  of  this  appeal.  It  has 
long  been  settled  law  that  every  person  has  a  domicile  somewhere. 
If  he  has  not  acquired  one  elsewhere,  he  retains  his  dcmiicile  of 
origin,  and  to  effect  a  change  of  domicOe  the  fact  and  intent  must 
concur;  that  is,  there  must  be,  not  only  a  change  of  residence,  but 
an  intention  to  abandon  the  former  domicile,  and  acquire  another 
as  the  sole  domicile.  Dupuy  v.  Wurtz,  53  N.  Y.  556;  De  Meli  v.  De 
Meli,  120  N.  Y.  491,  24  N.  E.  Rep.  996.  Rapallo,  J.,  states  the  rule 
clearly  in  the  Dupuy  Case,  53  N.  Y.  556.  He  says,  (page  561:) 
v.24N.Y.8.no.5 — 31 
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''Inhere  must  be  both  residence  In  the  alleged  adopted  domicile,  and  Intea 
tion  to  adopt  such  place  of  residence  as  the  sole  domicile." 

The  trouble  with,  these  two  young  men  gaining  a  settlemeni 
in  the  town  of  Hector  is,  there  is  no  evidence  of  an  intention  oi 
their  part  to  make  that  town  their  home.  Indeed,  it  would  be  ab 
surd  to  claim  that  either  of  them  had  any  such  intention.  Thej 
came  to  this  country  to  work  on  railroad  work,  and  have  been  sc 
employed  all  of  the  time  since  arriving  in  the  United  States,  ui 
to  the  time  of  their  injuries.  When  one  railroad  job  was  fjuE^ed 
they  have  gone  to  another.  TTiey  were  not  employed  for  an> 
definite  time.  They  were  liable  to  be  discharged  at  any  moment 
Each  could  leave  the  work  when  he  had  a  mind  to,  and  after  i 
certain  time  a  new  man  took  the  same  number.  The  fact  thai 
the  job  kept  them  on  Hector  soil  more  than  one  year  does  not  altei 
their  status.  Their  manner  of  lodging,  eating,  and  obtaining  theii 
supplies,  all  show  that  the  stay  of  the  men  in  Hector  was  intendec 
to  be  temporary,  and  only  during  the  continuance  of  the  railroac 
\^  ork.  Outside  of  the  unmistakable  inference  from  their  acts 
Zebedio's  testimony  shows  that  he  had  no  fijced  intention  of  mak 
ing  his  permanent  home  in  Hector.  He  says  that  he  had  not  yel 
made  up  his  mind  not  to  go  back  to  Italy.  Whether  he  woulc 
go  back  or  not  depended  upon  whether  or  not  he  could  learn  tc 
speak  the  English  language.  His  wife,  children,  and  mother  liv( 
in  Italy,  and  he  sends  them  money  for  their  support  It  seems  tc 
the  court  that  with  about  as  much  reason  it  might  be  claimec 
that  ''Gipsy  Josh"  and  his  band  become  residents  and  inhabitants 
in  the  place  where  they  locate  their  palace  sleeping  coaches,  tents 
dogs,  and  horses,  for  a  temporary  sojourn,  which  should  be  pro 
longed  to  13  months  by  reason  of  sickness  or  some  other  unforese^ 
occurrence,  as  to  claim  that  these  temporary  sojourners  becam( 
'^residents  and  inhabitants"  of  the  town  of  Hector. 

The  question  is  not  before  this  court  as  to  whether  or  not  these 
men  were  state  paupers,  within  Laws  1873,  c.  661,  §  1,  amended 
as  to  other  sections,  by  Laws  1874,  c,  464  Section  1  of  the  act  ol 
1873  provides  that — 

'Every  poor  person  who  is  blind,  lame,  old,  impotent,  or  decrepit,  or  in  an: 
other  way  disabled  or  enfeebled  so  as  to  be  unable  by  work  to  maintain  him- 
self, who  shall  apply  for  aid,  *  *  *  and  who  shaU  not  have  resided  sixt} 
days  in  any  county  of  this  state  within  one  year  preceding  the  time  of  sacl 
application  shaU  be  deemed  to  be  a  state  pauper,  and  shall  be  maintained  at 
hereinafter  provided." 

Judgment  must  be  given  In  favor  of  the  town  of  Hector  upon  the 
appeal  as  to  both  Zebedio  and  Depowel,  with  costs  of  the  appeal 
against  the  town  of  Dix.  Inasmuch  as  the  cases  are  so  n^rlj 
alike,  and  the  preparation  for  trial  and  argument  substantially  the 
same  in  each,  only  one  biU  of  costs  should  be  allowed. 
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STRAUSS  ▼.  VOGT. 

(Superior  Court  of  New  York  City,  General  Term.   July  3,  1898.) 

Attachiobnt— Motion  to  Vacatb—Rbs  Judicata. 

Ckxle  CiYll  Proc.  S  682,  providing  that  a  defendant,  or  his  assignee,  may 
lawfully  more  to  vacate  an  attachment  against  the  property  of  defendant, 
does  not  allow  snch  a  motion  by  the  assignee  where  similar  motions  there- 
tofore made  by  defendant  have  been  denied. 

Appeal  from  special  ternu 

Action  by  Ferdinand  A.  Strauss  against  John  Henry  Vogt. 
After  an  attachment  of  defendant's  property,  defendant  made  an 
assignment  for  the  benefit  of  creditors,  and  Edward  E.  Thomas 
was  appointed  assignee.  From  an  order  dismissing  an  order  to 
show  cause  obtained  by  such  assignee,  and  substantially  denying 
to  the  assignee  the  right  to  move  to  vacate  the  attachment,  the 
assignee  appeals.     AiBrmed. 

The  following  is  the  opinion  of  McADAM,  J.,  at  special  term: 

Under  section  082  of  the  Code,  a  defendant  or  his  assignee  may  lawfully 
move  to  vacate  an  attachment  against  property.  It  is  a  right  l)elonging  to 
either,  but  does  not  necessarily  extend  to  both.  The  defendant  moved— 
First,  on  the  original  papers;  second,  on  counter  affidavits.  Both  motions 
were  denied,  and  an  appeal  is  now  pending  from  the  decision  last  made,  in 
which  the  assignee  may  be  heard  at  general  term.  These  decisions,  until 
reversed,  preclude  the  assignee  from  obtaining  a  rehearing  of  the  matters 
adjudicated.  He  merely  succeeds  to  the  rights  of  the  assignor,  subject  to  the 
litigation  then  pending.  The  adjudications  made  bind  the  assignee  on  ac- 
count of  the  privity  between  the  parties.  See  WeUs,  Res  Adj.  S  32;  Luding- 
ton's  Petition,  5  Abb.  N.  0.  307;  and,  by  analogy,  see  rule  as  to  privity  bailor 
and  baUee,  Wells,  Res  Adj.  S  67.  Suppose  the  present  appUcation  should  be 
denied  upon  the  merits,  what  is  to  prevent  successive  as^gnees  from  maJdng 
similar  motions,  founded  on  their  newly-acquired  interest  in  the  property? 
The  Une  must  be  drawn  somewhere,  or  motions  of  this  kind  may  become; 
interminable.  The  motion  by  the  assignee  will  therefore  be  denied,  and 
upon  the  ground  that  he  has,  under  the  circumstances,  no  right  to  a  rehearing 
without  leave  of  the  court  first  had  and  obtained.    No  costs. 

Argued  before  FBEEDMAN  and  GILDERSLEEVE,  JJ. 

Hess,  Townsend  &  McClelland,  for  plaintiff. 
P.  A  Thomson,  for  defendant 

PER  CURIAM.  The  order  should  be  affirmed,  with  flO  costs 
and  disbursements,  on  the  opinion  of  the  special  term. 


(4  Misc.  Rep.  382.) 
PRICKETi  V.  FRICK)2L. 

(Superior  Ooiul  of  New  York  City,  Special  Term.    July  28,  189a) 

DivoRCB— Alimony  Perdekte  Lite. 

Wbere  defendant,  in  an  action  for  divorce  on  the  ground  of  adultery, 
denies  the  charge  on  oath,  she  will  be  granted  an  allowance  for  counsel 
fe<^s  :md  alimony  pending  the  aerion,  though  plaintiff  submits  affidavits 
in  support  of  the  charge,  unless  defendant's  guilt  appears  beyond  reason- 
able doubt 
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2.  hAME— Poverty  of  Hus^band. 

in  an  action  by  a  husband  for  a  divorce  on  the  ground  of  adulter] 
which  dcfcndnut  denies  (-n  oath,  the  poverty  of  plaintiff  is  not  a  defeufi 
to  an  appliciition  for  alimony  pendente  lite. 

Action  by  Otto  J.  Frickel  against  Alice  Frickel  for  an  abaolut 
divorce,  on  the  ground  of  adultery.  Defendant  moves  for  ali 
mony  and  counsel  fees  pending  the  action.     Motion  granted. 

Fowler  &  Leonard,  for  the  motion. 
Charles  H.  Preyer,  opposed. 


JJfC 

If 


GILDERSLEEVE,  J.  This  is  a  peargument,  up(Mi  additions 
affidavits,  of  a  motion  by  defendant  for  alimony  and  counsel  fe 
pendente  lite.  The  husband  sues  for  an  absolute  divorce,  on  th 
ground  of  adultery.  The  answer  of  the  wife  denies  the  adulter 
on  her  part,  and  alleges  adultery  on  the  part  of  the  husband.  Th 
affidavits  presented  by  the  wife  allege  her  extreme  poverty  an 
dependence  for  support  on  her  relatives.  She  also  presents  severs 
i^davits  to  the  effect  that  she  leads  a  proper  life,  and  bears  a  goo 
reputation.  The  husband  submits  affidavits  in  support  of  hi 
charge  of  adultery  on  the  part  of  the  wife,  and  also  alleges  povert 
as  a  further  reason  why  the  court  should  not  grant  any  alimon 
or  counsel  fee.  It  is  true  that,  upon  a  motion  for  alimony  an 
counsel  fee  pendente  lite  by  the  wLPe,  in  a  case  where  the  suit  i 
brought  by  the  husband  for  absolute  divorce  on  the  ground  c 
adultery,  il  it  appears  from  the  facts  before  the  court  that  the  wife' 
guilt  and  misconduct  are  so  glaring,  and  the  husband's  innocenc 
and  ultimate  success  in  the  action  so  clear  and  certain,  as  to  pn 
elude  any  cause  for  reasonable  doubt,  the  court  will  be  justified  in  d< 
nying  the  application.  Leslie  v.  Leslie,  6  Abb.  Pr,  (N.  S.)  206;  Koc 
V.  Kock,  42  Barb.  515;  Griffin  v.  Griffin,  23  How.  Pr.  189;  Carpei 
ter  V.  Carpenter,  19  How.  Pr.  539.  But  the  general  rule  is  t 
award  alimony  and  counsel  fee  almost  as  a  matter  of  course,  wher 
a  substantial  defense  is  disclosed,  and  not  to  try  the  merits  upo 
conflicting  affidavits.  Leslie  v.  Leslie,  6  Abb.  Pr.  (N.  S.)  20E 
Wright  V.  Wright,  1  Edw.  Ch.  G2;  Hammond  v.  Hammond,  1  Clarki 
Ch.  151.  Where  the  wife  is  defendant  in  a  suit  for  divorce,  if  sh 
denies  on  oath  the  charge  of  adultery,  she  is,  as  a  general  rul< 
entitled  to  an  allowance  for  her  support  pending  the  litigation,  an 
to  a  further  sum  to  enable  her  to  defend  the  action;  and  rfie  i 
entitled  to  such  allowance,  where  she  denies  her  alleged  gmlt  oi 
oath,  even  though  affidavits  are  read,  on  the  part  of  Sie  husban( 
showing  the  guilt  of  the  wife,  (Hallock  v.  Hallock,  4  How.  Pr.  160 
unless,  indeed,  it  appeara  clear  beyond  reasonable  doubt  that  th 
ultimate  success  of  the  husband  in  the  litigation  is  inevitable.  Th 
question  of  the  wife's  guilt  should  not  be  tried  by  conflicting  afO 
davits.  Great  injustice  might  be  done  if  the  husband  were  no 
compelled  to  furnish  to  his  wife  the  means  of  having  so  importan 
a  question  of  fact  decided  in  the  usual  way.  The  poverty  of  th( 
husband  forms  no  defense  to  such  an  application  as  this,  althou^l 
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the  circumstances  in  life  of  the  parties  should  be  taken  into  con- 
fdderation  in  fixing  the  amount  of  the  alimony  and  counsel  fee. 
Hallock  T.  Hallock,  supra.  The  husband  must  conform  to  the  gen- 
eral rule,  or  abandon  his  suit  Purcell  v.  Purcell,  3  Edw.  Ch.  194. 
I  am  of  opinion  that  the  papers  before  me  present  a  reasonable 
doubt  of  the  defendant's  guUt,  and  I  am  not  justified  in  deciding 
the  question  of  her  guilt  upon  the  conflicting  afiidayits  submitted 
on  this  motion.  She  is  entitled  to  have  the  means  afforded  her  of 
defending  the  action,  and  having  so  important  a  question  of  fact 
decided  in  the  usual  manner,  with  an  allowance  for  her  support 
pendente  lite.  Defendant  may  hare  f5  a  week  alimony,  and  a 
counsel  fee  of  9^6. 


MONNET  ot  aL  y.  MERZ. 

(Superior  Court  of  New  York  City,  Special  Term.   July  11,  180S.) 

OoBTs— Extra  Allowance. 

Where  a  party  has  been  granted  one  extra  aUowonce,  no  further  al- 
lowance can  be  granteU,  thooKh  addlttonal  labor  has  devolved  on  sucli 
party  by  numerous  appeals  taken  after  the  allowance  was  granted. 

Action  by  Prosper  Monnet  and  Louis  Monnet  against  Henry 
Merz.  An  extra  allowance  was  granted  to  plaintiffs,  and  they  now 
moye  for  a  further  allowance  on  the  ground  that  additional  labor 
has  been  imposed  on  them  by  numerous  appeals  taken  in  the  case. 
Motion  denied. 

Amouz,  Bitch  &  Woodford,  for  plaintiffs. 
Man  &  Man,  for  defendants. 

GILDERSLEEVE,  J.  This  action  was  commenced  to  recover 
the  sum  of  about  tl8,000,  the  balance  of  account  between  the  par- 
ties herein.  It  was  sent  to  a  referee  for  trial.  The  referee  re- 
I>orted  in  favor  of  the  plaintiff  in  the  sum  of  tl2,276.29.  After 
the  filing  of  the  referee's  report,  and  before  the  entry  of  judgment, 
the  phiintiffs  moved  for  an  additional  allowance,  and  the  court 
allowed  them  the  sum  of  f300.  Judgment  was  entered  on  the 
referee's  report,  and  from  that  judgment  the  defendant  api)ealed 
to  the  general  term.  The  judgment  was  affirmed  at  the  general 
term,  (5  N.  Y.  Supp.  913,)  and  from  the  judgment  of  aflftrmance  the 
defendant  appealed  to  the  court  of  appeals.  The  court  of  appeals 
modified  the  judgment  by  deducting  fl,125,  with  interest  from 
March  9,  1893,  and,  as  modified,  affirmed  the  same,  without 
costs.  27  N.  E.  Eep.  827.  After  this  decision  by  the  court  of  ap- 
X>oals  the  plaintiffs  appealed  to  the  general  term  from  so  much  of 
th?  judgment  entered  on  the  report  of  the  referee  as  failed  to 
adjudge  that  plaintiffs  were  entitled  to  recover  the  further  sum 
of  |G,126.09.  The  defendant's  attorneys  returned  the  plaintiffs' 
appeal  papers  on  the  ground  that  they  were  served  too  late,  and 
afterwards  made  a  motion  at  general  term  to  dismiss  plaintiffs' 
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appeal  on  that  ground.  The  general  term  denied  the  motion^  (1 
]S',  Y.  Supp.  380,)  and  from  the  order  of  the  general  term,  denyin 
the  motion,  defendant  appealed  to  the  court  of  appeals,  whic 
affirmed  the  order  of  the  general  term,  with  costs.  30  N.  E.  Ee] 
866,  meoL  PlaintifCs'  appeal  from  the  original  judgment  enrtere 
on  the  report  of  the  referee  was  argued  before  the  general  ten 
and  a  decision  was  handed  down  in  the  plaintiffs'  favor,  reversin 
that  part  of  the  judgment  of  the  referee  appealed  from,  and  orde 
ing  a  new  trial,  with  costs  to  abide  the  event,  and  that  the  order  < 
reference  be  vacated.  18  N.  Y.  Supp.  780.  The  case  was  place 
upon  the  calendar  for  trial,  but  before  the  trial  could  be  had  th 
defendant  gave  the  usual  stipulation,  and  appealed  directly  from  tb 
order  of  reversal  of  the  general  term  to  the  court  of  appeals.  Th 
court  of  appeals  affirmed  the  order  of  reversal  of  the  general  tern 
and  directed  judgment  absolute  in  favor  of  the  plaintills.  34  N.  1 
Rep.  515.  The  plaintiffs  now  move  for  another  extra  allowanc 
on  the  ground  of  the  inadequacy  of  the  first  allowance,  L  e.  930< 
and  on  account  of  the  additional  labor  devolved  upon  them  b 
the  numerous  appeals. 

It  is  the  well-settled  practice  that  only  one  additional  allowanc 
can  be  made  in  a  case,  no  matter  how  many  times  the  case  ma 
be  tried.  Flynn  v.  Society,  18  Hun,  212;  Bank  of  Mobile  v.  Phoeni 
Ins.  Co.,  8  Civil  Ppoc,  R  212;  Trust  Co.  v.  Whiton,  17  Hui 
593.  The  allowance  is  given  for  the  trial  of  the  action,  not  for  th 
appeals.  In  this  case  there  has  been  but  one  trial,  though  man 
appeals  have  been  taken.  This  is  practically  a  motion  to  increas 
the  allowance  already  granted  by  the  special  term,  or,  in  othe 
words,  it  is  an  application  to  one  judge  at  special  term  to  review  th 
action  of  another  judge  at  special  term.  This  I  must  decline  to  d< 
The  learned  judge  at  special  term  gave  such  allowance  as  h 
thought  proper,  (Morss  v.  Hasbrouck,  13  N.  Y.  Wkly.  Dig.  393,)  i 
view  of  the  labor  and  trouble  incurred  upon  the  trial  of  the  actioi 
and  tiie  additional  labor  and  trouble  caused  by  the  numerou 
appeals  cannot  be  made  the  basis  of  extra  allowance,  (Wolfe  ^ 
Van  Nostrand,  2  N.  Y.  570.)  In  any  view,  I  am  of  opinion  tha 
this  motion  is  controlled  by  the  doctrine  laid  down  by  the  g:enerj 
term  of  this  court  in  the  case  of  Eldridge  v.  Strenz,  39  N.  Y.  Supei 
Ct  Rep,  295,  where  it  was  held  that  after  the  court  of  appc^ 
on  appeal  from  an  order  gi*anting  a  new  trial,  has  rendered  a  judf 
mcut  absolute,  the  court  below  should  not  grant  an  allowance 
To  be  sure,  this  doctrine  seems  to  be  at  variance  with  that  laid  dow 
by  the  supreme  court,  general  term,  first  department,  in  the  cas 
of  Parrott  v.  Sawyer,  26  Hun,  466;  but  the  doctrine  held  by  thi 
court  is  in  accordance  with  that  laid  down  by  the  court  of  appeal 
in  the  case  of  McGregor  v.  Buell,  40  N.  Y.  153,  where  it  was  hel( 
that  it  is  not  proper  for  the  supreme  court,  on  the  return  of  a  w 
mittitur,  to  add  any  new  and  independent  direction  to  the  judgmen 
of  the  court  of  appeals,  beyond  what  may  be  required  to  carr, 
that  judgment  into  effect,  and  that  the  supreme  court  cannot  ad( 
to  the  judgment  contained  in  the  remittitur  a  new  or  further  judg 


Digitized  by 


Google 


^>uper.  Ct.]  BETZ  V.  bucrel.  487 

ment,  even,  tor  costs  of  the  appeal  of  that  court  This  case  in 
40  K.  T.  Bep.  is  not  quite  in  point,  but  it  tends  to  oonflim  the  doc- 
trine laid  down  by  the  general  term  of  this  court  in  the  case  of 
Eldridge  y.  Strenz,  supra.  The  motion  for  another  extra  allow- 
ance  must  be  denied,  with  f  10  costs. 


BBTZ  T.  BUOKBL  et  sL 

(Superior  Ck>urt  of  New  York  City,  Special  Term.    July  11,  1893.) 

CoKTKMFT— Failure  to  Pat  Dbficibnct  on  Rbsalx  undeb  Mortoagb. 

An  order  directing  a  purcliaser  at  a  mortgage  foreclosure  sale  to  pay  the 
deficiency  arising  on  a  resale  made  in  consequence  of  his  default  \a  not 
within  Code  Civil  Proc.  S  14,  subd.  3,  whicli  declares  that  a  person  may 
be  punished,  as  for  a  contempt,  "for  the  nonpayment  of  a  sum  of  money 
ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case  where,  by  law, 
execution  cannot  be  awarded  for  the  coUection  of  such  sum,*'  since  an 
execution  may  be  issued  against  such  purchaser  under  section  779,  provid- 
ing that  where  costs,  "or  any  other  sum  of  money,  directed  by  an  order 
to  be  paid,  are  not  paid,  *  *  *  an  execution  against  the  personal  prop- 
erty, only,  of  the  party  required  to  pay  the  same,  may  be  issued." 

Action  by  George  Betz  against  Peter  Buckel  and  bthers  to 
foreclose  a  mortgage.  A  sale  was  decreed,  and  defendant  Charles 
Johnson  became  the  purchaser,  but  he  failed  to  comply  with  the 
terms  of  the  sale;  and  it  was  ordered  that  the  property  be  resold, 
and  that  said  Johnson  be  held  liable  for  any  deficiency  that  might 
arise  on  the  resale,  and  for  the  expenses  hereof.  The  deficiency 
was  f  15,500,  and  the  expenses  were  |222.45.  An  order  was  entered, 
directing  defendant  Johnson  to  pay  such  sums,  which  he  failed 
to  do.  Plaintiff  now  moves  that  he  be  punished  for  contempt 
Motion  denied. 

Abraham  L.  Jacobs,  for  plaintiff. 
Henry  Daily,  for  ddFendant 

GILDEBSLEEVE,  J.  By  decree  of  this  court  in  proceedings 
to  foreclose  a  mortgage,  certain  real  estate  in  this  city  was  offered 
for  sale,  under  the  direction  of  a  referee  duly  appointed,  in  the 
month  of  November  last;  and  the  property  was  struck  down  to 
Charles  Johnson,  one  of  the  defendants  in  tilie  foreclosure  proceed- 
ings, which  were  entitled  as  above,  who  had  been  imsuccessful  in 
an  alleged  defense  which  he  had  interposed  therein.  Johnson 
signed  the  terms  of  sale  prepared  by  the  referee,  but  failed  to 
comply  therewith  by  paying  10  per  cent,  of  the  purchase  price. 
On  motion  duly  made  in  this  court,  upon  the  argument  of  which 
Johnson  was  heard,  an  order  was  made  directing  that  the  premises 
in  question  be  resold,  under  the  same  terms  of  sale  as  were  sub- 
scribed to  by  Johnson  when  the  premises  were  struck  off  to  him, 
and  that  Johnson  be  held  liable  for,  and  pay  over  to  the  referee 
for  and  on  account  of  the  plaintiff,  the  amount  of  any  deficiency 
fhat  there  might  be  between  the  sum  for  which  the  said  premises 
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were  ttnick  ofiF  to  him  upon  tiie  first  sale,  and  tliat  for  which  thej 
might  be  purchased  on  the  resale.  It  was  further  ordered  thai 
said  Johnson  pay  the  costs  and  expenses  incurred  on  the  resale  ol 
aaid  premises.  On  May  15,  1893,  the  report  of  the  referee  of  th< 
resale  was  duly  filed,  whereby  it  appeared  that  the  deficiency  be 
tween  the  amount  bid  by  Jolmson  upon  the  first  sale  of  said  prop 
erty,  and  the  amount  realized  upon  the  second  sale  thereof,  wai 
115,500,  and  that  the  expenses  of  such  resale  amoimted  to  f222.45 
The  motion  now  under  consideration  is  for  an  order  directing 
Johnson  to  pay  the  said  sum  of  fl5,722.45,  together  with  interesi 
thereon  from  May  16,  1892,  and  in  default  thereof  that  he  Ik 
punished  as  for  a  contempt  of  court 

Johnson  seems  to  have  had  due  notice  of  all  the  steps  in  th< 
proceedings  that  have  led  to  the  result  above  indicated,  whicl 
proceedings  seem  to  have  been  entirely  regular,  and  the  plaintif 
is  clearly  entitled  to  a  decree  of  this  court  directing  Johnson  t< 
pay  to  him  the  above  sum.  It  appears,  however,  that  Johnson  h 
iilterly  insolvent,  and  that  such  a  decree  will  be  of  little  value  t( 
the  plaintiff.  Anticipating  Johnson's  default,  plaintiff  asks  thai 
m  the  event  thereof  Johnson  be  punished  as  for  a  contempt  oi 
court  In  my  opinion  Johnson's  failure  to  pay  the  above  sum 
when  ordered  by  this  court  forthwith  to  do  so,  will  not  place  hin 
in  a  contempt  for  which  he  can  be  summarily  punished  by  ai 
order  of  this  court  We  must  look  to  the  Ck)de  for  authority  t< 
enforce  the  order  by  punishment  as  for  a  contempt  Gontemirti 
that  are  pum'shable  civilly  are  set  forth  in  section  14  of  the  Code 
of  Civil  Procedure.  If  the  case  at  bar  falls  within  the  section  ii 
question,  it  must  come  within  the  provisions  of  subdivision  3  oi 
subdivision  8.  We  are  not  advised  by  counsel,  nor  have  we  beer 
able,  upon  a  somewhat  hurried  examination,  to  ascertain  thai 
punishment  for  contempt  has  been  'Usually  adopted  and  practiced' 
in  this  court  to  enforce  the  remedy  which  the  plaintiff  here  seeks 
and  we  must  therefore  hold  that  the  application  is  not  within  sub 
division  8  of  that  section.    Subdivision  3  is  as  follows: 

**A  party  to  the  action  or  special  proceeding,  an  attorney,  counselor,  or  otiie: 
person,  for  the  nonpayment  of  a  sum  of  money  ordered  or  adjudged  by  thi 
court  to  be  paid,  in  a  case  where,  by  law,  execution  cannot  be  awarded  for  tb< 
collection  of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court." 

The  case  at  bar  is  not  within  this  subdivision,  for  the  reason 
that  it  is  not  '*a  case  where,  by  law,  execution  cannot  be  awarded 
for  the  collection  of  such  suul"  For  by  section  779  it  is  provided 
as  follows: 

"Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed  by  an  ordei 
to  be  paid,  are  not  paid  within  the  time  fixed  for  that  purpose  by 
the  order,  or,  if  no  time  Is  so  fixed,  within  ten  days  after  the  service 
of  a  copy  of  the  order,  an  execution  against  the  personal  property,  only,  ol 
Ih^  party  required  to  pay  the  same  may  be  Issued  by  any  party  or  person 
to  whom  the  said  costs  or  sum  of  money  is  made  payable  by  said  order. 
*    *    *    But  nothing  herein  contained  shaU  be  so  construed  as  to  relieve  a 
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pairtr  or  peraon  fEom  pmiiduimit  as  for  a  eontempt  of  ecmit  tax  dlaobcdience 
to  on  order  in  anj;  case  where  the  remedy  of  enforcement  by  anch  proceedin^i 
now  exists.*' 

I  can  find  no  provialon  of  the  Oode  which  authorizes  the  court 
to  enforce  the  pi^yment  of  this  money  by  Johnson  to  the  plaintiff 
by  punishing  Johnson  as  for  a  contempt  Section  16  of  the  Ck>de 
provides  as  follows: 

"Except  in  a  case  where  It  is  otherwise  spedaDy  prescribed  by  law,  a  person 
shall  not  be  arrested  or  imprisoned  for  disobedience  to  a  judgment  or  order 
requiring  the  payment  of  money  due  upon  a  contract,  express  or  implied,  or 
as  damages  for  nonperformance  of  a  contract" 

The  sum  -which  the  plaintiff  is  se^ng  to  collect  from  Johnson 
is  nothing  more  than  damages  arising  from  the  nonperformance  of 
Johnson's  contract  Oontraots  for  sale,  such  as  Johnson  sub- 
scribed to  in  this  action,  owing  to  the  large  number  of  transactions 
in  real  estate  in  this  city,  and  to  the  large  amount  of  property  that 
is  sold  at  auction,  are  entered  into  daily,  and  are  very  numerous. 
If  it  is  to  be  held  tiiat,  for  the  failure  to  pay  damages  arising  from 
a  breach  of  such  contract,  judgment  debtors  are  to  be  punished 
as  for  a  contempt  of  court,  it  would,  it  seems  to  me,  be  a  some- 
what serious  impediment  to  real-estate  tranaactions,  and  deter 
many  desirous  of  purchasing  real  estate  from  entering  the  market. 
I  cannot  declare  such  to  be  the  law  until  I  am  shown  authority 
therefor.  This  the  counsel  did  not  do  upon  Ihe  argument,  nor 
does  it  appear  in  their  briefs,  I  believe  the  remedy  of  the  plaintiff 
to  be  such  as  I  have  indicated.  The  application  to  punish  defend- 
ant Johnson  as  for  a  contempt  of  court  must  be  denied,  without 
cost& 


JORDAN  V.  HBSa 

(Superior  Court  of  New  York  CMty,  Special  Term.   July  14,  18d3.) 

OosTS— Extra  Allowance. 

An  extra  allowance  cazmot  be  granted  to  a  party  in  whose  favor  no 
costs  are  mxable.    Couch  t.  MlUard,  41  Hun,  212»  foUowed. 

Action  by  Frank  Jordan  against  Harlan  P.  Hess.  Both  parties 
move  for  an  extra  allowance. 

S.  B.  Paul,  for  plaintiff. 
Bichards  &  Brown,  for  defendant 

GILDEBSLEEYE,  J.  I  disposed  of  the  questions  of  law  as  they 
arose  ujwn  the  trial  of  this  action  according  to  my  best  judgment. 
The  arguments  of  counsel  upon  the  motion  for  a  new  trial  did  not 
eonvince  me  that  the  rulings  made  should  be  changed.  I,  however, 
reserved  decision  that  I  might  carefully  examine  the  evidence  bear- 
ing upon  the  third  cause  of  action  set  up  in  the  complaint.  The 
jury  found  in  favor  of  plaintiff  on  this  cause  of  action,  and,  as  1 
recollected  the  evidence,  it  seemed  to  me  doubtful  if  the  evidence 
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would  sustain  the  finding.  In  my  opinion,  proper  rules  of  law  were 
laid  down  for  the  guidance  of  the  jury  in  disposing  of  the  issues 
arising  under  that  cause  of  action.  Ftom  reading  so  much  of  the 
evidence  as  is  now  before  me,  I  am  convinced  that  it  was  dearly/ 
within  the  province  of  the  jury  to  find  on  questions  of  fact,  arising 
under  this  issue,  either  for  plaintiff  or  for  defendant  Since  thej 
have  found  for  plaintiff,  upon  sufficient  evidence,  the  court  should 
not  disturb  the  verdict  The  motion  for  a  new  trial  must  be  denied 
Defendant's  motion  for  an  additional  allowance  must  also  be  denied 
I  can  find  no  authority  for  granting  an  additional  allowance  to  a 
party  who  is  not  entitled  to  costs.  An  additional  allowance  can 
not  be  awiurded  to  a  party  in  whose  favor  no  costs  can  be  taxed 
Oouch  T.  Millard,  41  Hun,  212.  The  plaintiff  may  have  an  add! 
tional  allowance  of  6  per  cent  on  the  amount  recovered. 


(4  Misc.  Hep.  465.) 
PPBPFBR  V.  BUFFALO  RY.  00. 

(Superior  Oourt  of  Buffalo,  General  Term.   July  14,  18d3.) 

L  Strbbt  Railroad— Injubt  to  Passbkoeb— Boabdino  Car. 

In  an  action  against  a  street-railroad  company  for  personal  injuries,  i 
appeared  that  the  car  had  stopped  at  a  crossing,  and  was  started  agaii 
by  the  motorman  while  plaintiff  was  getting  on  the  front  platform.  Th( 
evidence  showed  that  plaintiff  wall^ed  from  some  distance  to  the  car,  and  wa 
in  plain  view  of  the  motorman  as  he  did  so,  and  was  getting  on  withii 
two  or  three  feet  of  him.  Held,  that  the  evidence  justified  a  finding  tlia 
the  motorman  saw  plaintiff  attempt  to  board  the  car,  or  should  hav4 
done  so. 

H.  Bamb— Rules  of  Cohpant. 

The  fact  tliat  the  crossing  where  the  car  had  stopped  was  not  a  regulai 
stopping  place,  and  that  stopping  there  was  in  violation  of  defendant'; 
rules,  did  not  release  defendant's  servants  from  the  duty  of  looking  ou 
for  any  person  attempting  to  get  on  board  the  car  whUe  stopping  there 
wlien  the  evidence  showed  that  cars  were  constantly  stopped  there,  am 
that  the  public  had  no  notice  of  such  rule. 

^   SaMB-7-IN8TRUCTION8. 

An  instruction  that  defendant  was  not  liable  "if  the  motorman  startec 
the  car  while  plaintiff  w.is  attempting  to  board  it  by  the  front  platform 
if  he  was  not  aware  of  the  plaintiff's  presence  there,"  was  properly 
refused. 

i.  Same— Contributory  Neoltgence. 

An  attempt  to  board  a  stationary  car  by  the  front  platform  Is  not  neg 
ligence  per  se. 

5.  Excessive  Damages— Personal  Injuries. 

Plaintiff  in  an  action  for  injuries  resulting  in  the  loss  of  both  feet  wa 
36  years  old,  his  expectancy  of  life  was  12.377  years,  and  he  was  capabL 
of  earning  only  $8  per  week.  On  this  Imsis  liis  earning  ptfWer  for  th< 
balance  of  his  life  was  $5,863,  and  the  earning  power  of  this  sum  wa 
|3,186,  aggregating,  with  the  expenses  incurred  by  reason  of  the  Injury 
$9,379.  Held  that,  though  there  were  other  elements  of  compensator: 
damages  to  be  considered,  a  verdict  for  $20,000  was  excessive. 

4.  Notice  of  Appeal —Sufficiency. 

Under  Code  Civil  Proc.  §  1300,  providing  that  an  appeal  must  be  taken  b; 
serving  a  written  notice  to  the  effect  that  the  appellant  appeals  from  th 
judgment  or  order,  a  notice  stating  an  appeal  from  the  judgment  in  th 
case,  and  then  that  "appellant  intends  to  bring  up  for  review,  upon  sue) 
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appeal*  the  order  dated  the  26th  day  of  Ootober,  1802,  denying  defendant's 
motion  for  a  new  trial  herein  on  the  judge's  minutes,"  is  soillcient  notice 
of  appeal  from  the  order. 

Appeal  from  trial  term. 

Action  by  Henry  L.  Pfeffer  against  the  Buffalo  Railway  Com- 
pany. From  a  judgment  entered  on  a  verdict  for  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial  made  on  the 
mlnutee,  defendant  appeals.    Modified. 

Argued  before  TITUS,  0.  J.,  and  HATC5H,  J. 

C.  S.  Grosser,  (Clarence  M.  Bushnell,  of  counsel,)  for  appellant 
E.  T.  Durand,  (Oeo.  W.  Oothran,  of  counsel,)  for  respondent 

HATCH,  J.  There  is  discovered  in  the  record  conflicting  testi- 
mony, but  not  more  so  than  is  usually  present  in  negligence  cases, 
nor  is  it  so  serious  in  conflict  as  many  cases  of  tiiis  character 
present  Taking  the  undisputed  matters  fmd  the  finding  of  the 
jury,  the  following  facts  must  be  deemed  established:  On  Sunday 
morning,  about  9  o'clock,  on  August  30,  1891,  plaintiff  arrived  at 
the  comer  of  Baloom  street  and  EEarvard  place,  for  the  purpose 
of  taking  a  Harvard  place  car,  to  be  transported  thereon  to  Buffalo 
I>ark,  where  he  was  employed  by  a  sewer  contractor  to  watch 
tools.  Near  Harvard  place  is  situated  defendant's  stables  and 
storage  sheds  for  its  cars.  The  motive  power  upon  defendant's 
cars  running  out  Harvard  place  at  this  time  was  dectricity,  ap- 
plied, by  means  of  the  trolley  system,  to  cars  formerly  propelled 
by  horse  power,  and  In  no  wise  changed,  except  that  the  electrical 
machinery  had  been  placed  thereon;  but  the  cars  themselves, 
in  the  structural  part,  for  the  carrying  of  passengers,  remained 
unchanged,  as  did  alao  the  appliances  for  entering  and  alight- 
ing therefrom.  Both  the  front  and  rear  ends  were  open  and 
unprotected  by  gates  or  oiher  appliance,  and  presented  the  open 
ordinary  step  of  a  horse  street  car.  On  the  morning  in  ques- 
tion, two  cars,  propelled  by  electricity,  supplied  in  each  case  by  a 
motorman  and  a  conductor,  ran  from  the  storage  shed  onto  the 
Main  street  track,  and  from  there  switched  onto  the  Harvard  place 
track.  The  surroundings  were  these:  Between  the  switch  and  the 
oomer  of  Balcom  street  and  Harvard  place  is  a  cross  walk, 
nearly  In  front  of  ^'Sargent's  Saloon,'*  so  called,  from  40  to  45  feet 
-distant  from  the  comer  of  Harvard  place.  Upon  the  last-named 
oomer  stands  Stemler's  saloon,  and  across  the  street  from  that,  on 
the  northwesterly  comer,  is  a  greenhouse.  The  intervening  space 
between  Stemler's  saloon  and  the  cross  walk  is  a  clear  open  place, 
with  no  obstraction  to  shut  off  the  vision.  Plaintiff  established 
"by  five  witnesses,  including  himself,  that  he  arrived  at  the  comer 
^bout  9  o'clock  in  the  morning,  and  stopped  in  front  of  Stemler's 
saloon  to  wait  for  the  car;  that  the  two  cars  came  from  the  shed, 
and  were  switched  onto  the  Harvard  place  track,  and  ran  to  the 
cross  walk,  where  the  first  car  stopped,  the  other  car  stopping 
^bout  seven  or  eight  feet  in  Its  rear;  that  the  cars  remained  sta- 
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tionaiy  three  or  fonr  minntes  at  thte  point,  and,  while  «o  stand 
inff,  plaintiflf  walked  from  in  front  of  Stemler's  raloon,  across  th< 
open  space,  to  the  car,  took  hold  of  the  iron  in  front  of  the  dasl 
board,  on  the  front  end  of  "Qie  car,  placed  one  foot  upon  the  firsi 
step,  and,  while  drawing  his  body  up,  the  motorman  sudd^ilj 
started  the  car,  which  grave  a  shock  or  jerk.  Plaintiff  was  throwi 
off  his  balance,  fell  to  the  ground,  and  his  legs,  coming  betweei 
the  front  and  rear  wheels  of  the  car,  were  run  over  by  the  latter 
and  were  so  injured  that  amputation  of  both  feet  became  neces 
sary.  It  was  further  shown,  and,  under  instruction  from  th< 
court,  the  jury  have  found,  that  the  cross  walk  where  tliis  cai 
stopped  was  a  place  where  the  cars  frequently  stopped  for  th< 
purpose  of  discharging  and  taking  on  passengers.  Hie  defend 
ant  gave  evidence  by  three  witnesses  tending  to  establish  that  th< 
car  in  question  did  not  stop  at  the  cross  walk  on  this  morning 
but  continued  in  motion  until  after  the  happening  of  the  accident 
and  by  two  witnesses,  that  plaintiff  attempted  to  board  the  ca 
while  in  motion,  and,  failing  to  secure  a  firm  hold,  was  throwi 
under  the  car.  As  before  observed,  this  evidence  is  conflicting 
and  the  jury  have  negatived  defendant's  contention.  So  far  a 
plaintiff's  witnesses  were  concerned,  there  is  little,  if  anything,  b€ 
yond  the  testimony  of  defendant,  above  noted,  which  tends  to  dig 
credit  them.  Three  of  them  were  former  employes  of  defendan 
at  the  time  of  the  accident,  and  two  of  them  had  voluntarily  lef 
its  service  after.  Under  what  circumstances  the  third  left  th( 
case  does  not  disclose.  All  that  appears  is  that  at  the  trial  hi 
was  not  in  the  employ  of  defendant  The  two  witnesses  first  note< 
sat  but  a  short  distance  from  the  place  of  accident,  and  in  plaii 
view  of  it.  The  third  was  the  motorman  of  the  hind  car.  He  di^ 
not  see  plaintiff  when  approaching  the  car,  but  saw  him  as  h< 
was  getting  on;  was  positive  the  car  was  then  stationary;  sav 
it  start;  and  saw  plaintiff  fall.  The  fourth  witness  stood  in  fron 
of  Stemler's  saloon,  in  plain  view  of  the  whole  transaction.  Ther 
was  an  attempt  made  to  contradict  the  testimony  of  plaintifiT 
witnesses,  or  some  of  them,  by  showing  that  defendant's  at  »mej 
a  short  time  after  the  accident,  talked  with  them,  and  reduced  thei 
statements  to  writing,  which  were  signed  by  them,  in  which  the; 
said  the  car  was  in  motion  when  plaintiff  attempted  to  board  it 
but  the  witness  was  unable  to  identify  with  certainty  but  on 
witness,  Collins,  who  was  defendant's  witness,  while  the  writte] 
statement  was  not  produced,  and  its  absence  was  unaccounted  foi 
There  is  therefore  nothing  which  would  justify  the  court  in  die 
regarding  the  testimony  of  these  witnesses,  or  from  which  we  cai 
say  that  they  are  in  any  view  discredited.  Applying  ordinar 
rules,  there  is  a  fair  preponderance  of  testimony  in  favor  of  plain 
tiff's  theory. 

It  is,  however,  claimed  that  the  undisputed  testimony  fails  U 
show  that  defendant  was  guilty  of  negligence.  This  claim  is  sap 
ported  by  the  following  suggestions:  lliat  the  motorman  was  ii 
his  proper  place,  and  that  plaintiff  gave  him  no  sign  that  he  de 


i 


Digitized  by 


Google 


4Snper.  Ct.]  pvetfea  v.  buffalo  ry.  co.  498 

sired  to  or  contemplated  taking  the  car;  that  the  motorman  did  noFt 
in  fact  see  plaintiff  until  he  was  in  the  act  of  falling,  and  that  there 
was  nothing  in  plaintiff's  actions  prior  thereto  which  conveyed 
or  ought  to  have  conveyed  to  the  motorman's  sense  that  he  was 
intending  to  take  the  car,  and  that  as  this  place  was  not  a  regular 
stopping  place  for  the  car,  and  it  was  in  fact  a  violation  of  the  rules 
of  the  company  to  stop  there,  no  obligation  was  therefore  imposed 
to  look  out  for  passengers  at  this  place,  which  fact,  as  well  as  the 
fact  that  the  comer  where  plaintiff  first  stood  was  not  a  regular 
stopping  place,  was,  or  at  least  ought  to  have  been,  known  to  him; 
that  the  manner  in  which  the  car  was  started  was  not  shown  to  be 
negligent,  or  that  it  was  done  in  an  unusual  or  unskillful  manner. 
The  testimony  showed  that  plaintiff  walked  from  Stemler's  towards 
the  car.  The  space  was  open.  When  he  walked  towards  the  car,  he 
walked  towards  the  motorman,  and  there  was  nothing  requisite  for 
the  motorman  to  discover  him  other  than  to  use  his  eyesight.  Nothing 
distracted  his  attention.  There  was  no  need  of  a  signal,  as  the  car 
was  stationary,  and  it  does  not  appear  that  the  motorman  was  mak- 
ing any  move  to  start  it  When  plaintiff  reached  the  car,  it  was 
motionless;  and  when  he  took  hold  of  the  rail  of  the  car,  and 
stepped  upon  the  step,  he  was  brought  to  within  two  or  three  feet 
of  'the  motorman.  All  of  these  circumstances  were  before  the  jury, 
and  upon  them  the  court  submitted  the  question  td  the  jury,  did 
the  motorman  see  the  plaintiff,  or,  if  not,  ought  he,  in  the  proper 
discharge  of  his  duties,  to  have  seen  him,  and  known  of  his  attempt 
to  board  the  car?  It  needs  no  argument  to  prove  that  these  cir- 
cumstances authorized  the  jury  to  draw  the  inference  tiiat  a  proper 
discharge  of  duty  would  have  appraised  the  motorman  of  plaintiff's 
presence  and  desire  to  take  the  car  before  it  was  started.  The 
next  suggestion  is  not  supported  by  the  testimony.  PlaintifFs 
proof  tended  to  establish  that  this  cross  walk  was  a  point  where 
the  cars  frequently  stopped,  and  that  passengers  were  taken  up 
and  left  off  at  that  point,  and  the  motorman,  Coventry,  stated  that 
be  had  stopped  there  a  hundred  times  for  that  purpose,  and  he 
thought  it  was  known  to  the  motorman  and  conductor  of  this  car; 
while  Schabell  testified  that  the  barn  boss,  Phillips,  ordered  him  to 
stop  his  car  there,  and  this  latter  statement  stands  uncontradicted. 
The  court  also  submitted  this  question  to  the  jury,  and  the  jury 
negatived  defendant's  claim.  Whether  stopping  at  this  point  was 
in  violation  of  defendant's  rules  was  a  mooted  question.  Two  of 
plaintiff's  witnesses  stated  that  it  was  in  violation  of  defendant's 
rules  to  stop  there,  while  Coventry  testified  that  he  knew  of  no 
such  rule;  that  it  was  never  called  to  his  attention;  and  that, 
in  fact,  at  this  time  there  were  no  rules  for  running  these  motor 
cars  at  that  place.  But,  if  it  be  conceded  that  stopping  at  this 
X>oint  was  in  violation  of  defendant's  rule,  I  do  not  see  that  defend- 
ant is  aided.  The  fact  that  they  did  stop  there,  and  take  on  and 
let  off  passengers,  is,  as  we  have  seen,  established.  If  such  rule 
existed,  there  is  not  a  particle  of  evidence  to  show  that  plaintiff  had 
notice  of  it  either  actually  or  inferentially.    No  proof  was  given 
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to  show  that  it  was  posted  in  a  car,  or  in  a  place  where  passenger 
would  be  likely  to  see  it,  or  any  means  whatever  adopted  to  brinj 
it  to  the  attention  of  passengers.  While  it  is  doubtless  true  tha 
passengers  are  bound  to  observe  reasonable  rules  and  regulationf 
yet,  before  they  can  be  bound,  the  rule  must  in  some  manner  b 
called  to  their  attention,  in  such  a  way  that  they  may  know,  or  b 
chargeable  with  knowledge,  of  its  existence.  Railway  C5o.  v.  Wij 
kinson,  30  Md.  224  A  continued  violation  of  defendant's  rule  b 
its  employes,  instead  of  being  notice  to  a  passenger  that  a  rule  i 
being  violated,  may  become,  on  the  contrary,  an  assurance  to  th 
passenger,  upon  which  he  may  rely,  that  what  is  proper  to  do  i 
being  done.  The  fact  that  the  car  also  stopped  at  the  comer  i 
no  manner  detracted  from  the  force  of  the  fact  that  it  also  stoppe 
on  the  cross  walk.  It  is  matter  of  little  moment  whether  the  ca 
was  started  in  the  usual  or  in  an  unusual  manner,  whether  ski] 
was  used  or  the  reverse;  the  vice  of  the  action  lies  in  starting  i 
at  all  before  the  passenger  had  reached  a  place  of  safety.  It  ha 
long  been  the  settled  law  that,  where  passengers  are  getting  « 
i>r  alighting  from  cars  propelled  by  steam,  to  suddenly  start  th 
car,  thereby  endangering  the  safety  of  the  person,  without  giving 
warning,  is  an  act  of  negligence.  Keating  v.  Bailroad  Ck).,  49  N.  1 
r»73.  And  this  rule  has  been  applied  to  street  cars  propelled  ^b, 
horses.  PouUn  v.  Bailroad  Co.,  61  N.  Y.  621;  Maher  v.  Bailroad  Co 
^i7  N.  Y.  55;  Morrison  v.  Bailroed  Co.,  130  N.  Y.  166,  29  N.  E.  Bei 
105;  Akersloot  v.  BaUroad  Co.,  131  N.  Y.  599,  30  N.  E.  Eep.  191 
i^^tronger  reasons  exist  for  applying  this  rule  to  cars  propelled  b 
electricity  than  to  horse  cars,  as  the  motive  power  is  more  sudde: 
and  powerful  in  its  operation.  The  jury  were  authorized  to  fin 
that  the  act  of  starting  threw  plaintiff  off,  and  produced  the  injur] 
It  is  also  argued  that  plaintiff  was  guilty  of  contributory  negligenc 
in  attempting  to  boaixL  this  car  by  the  front  platform.  The  test 
niony  tended  to  establish  that  it  had  been  customary  for  passenger 
to  leave  the  cars,  when  propelled  by  horses,  at  either  end  of  the  cai 
with  the  sanction  of  those  in  charge.  It  was  stated  by  Coventr 
that  this  custom  continued  after  the  application  of  electricity 
The  cars  used  were  the  same  horse  cars,  with  a  different  motiv 
power.  Doubtless,  if  a  person  were  injured  in  attempting  to  boar 
or  leave  a  car  by  the  front  platform,  custom  would  not  alon 
protect  him;  whether  negligent  or  not  would  be  dependent  upoi 
the  surrounding  circumstances.  It  furnishes  a  circumstance  t 
tenable  the  court  and  jury  to  find  the  fact;  but  I  know  of  no  rule  o 
law,  and  am  cited  to  no  authority,  holding  that  an  attempt  to  boari 
a  stationary  car  by  the  front  platform  is  negligence  per  se.  It  i 
doubtless  competent  for  a  jury  to  find  that,  under  given  circumstai 
ces,  it  constitutes  negligence,  or  for  the  court  to  so  determine 
As  applied  here,  I  thinJi  it  presented  a  question  of  fact  We  mua 
bear  in  mind  that  this  was  a  place  where  passengers  were  frequeni 
ly  taken  on  and  let  off.  Such  condition  impost  upon  the  defen<j 
ant  and  its  agents  an  active,  afftrmative  duty  to  proi)erly  protec 
all  passengers.     So  long  as  the  car  stood  still,  it  was  as  safe  U 
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iKMurd  it  by  the  front  end  as  the  rear  end.  That  it  would  bo  stand 
until  plaintiff  could  reach  a  place  of  safety  was  a  matter  npon 
which  he  might  relj.  Under  such  circumstances,  it  would  be  a 
harsh  rule  to  characterize  his  act  as  negligent,  when  his  position  was 
only  rendered  dangerous  by  the  negligent  act  of  defendant.  The 
charge  of  the  court,  upon  special  request  of  defendant,  was  more 
f  ayorable  than  it  was  entitled  to  on  this  point  Upon  this  proposi- 
tion, it  is  suificient  now  to  say  that,  upon  the  evidence  and  the 
favorable  charge,  the  jury  have  found  for  plaintiff,  and  the  evidence 
and  circumstances  are  sufQcient  to  support  their  finding.  Brigg» 
V.  Railway  Co.,  148  Mass.  72,  19  N.  E.  Bep.  19. 

But  one  exception  is  urged  upon  our  attention,  and  that  relates 
to  a  refusal  to  chaxge.     The  request  was: 

"I  ask  the  court  to  charge  the  Jury  that  the  defendant  Is  not  chargeable  with 
negligence  if  the  motorman  started  the  car  while  the  plaintiff  was  attempting 
to  board  it  by  the  front  platform,  if  he  was  not  aware  of  the  plaintiff's  pres- 
ence there." 

This  request  was  properly  refused.  It  is  seen  at  a  glance  that 
the  request  limits  defendant's  liability  to  the  knowledge  of  the  motor- 
man,  thus  entirely  excluding  any  consideration  of  the  circumstances,, 
which  tended  to  show  that,  if  the  motorman  had  properly  discharged 
his  duty,  he  ought  to  have  knovni  of  plaintiff's  presence.  Such  rule,, 
if  adopted,  woSid  have  permitted  the  motorman  to  have  been  guilty 
of  gross  dereliction  of  duty,  whereby  he  placed  it  beyond  his  power 
of  being  cognizant  of  plaintiff's  presence,  and  then  allege  such  negli- 
gence as  a  defense,  because  thereby  he  was  deprived  of  knowledge 
of  plaintiffs  presence  at  the  car.  The  court  had  already  charged 
fully  and  favorably  to  defendant  upon  that  proposition,  and  the 
discussion  already  had  disposes  of  the  question  adversely  to  defend- 
ant Ko  other  exceptions  are  argued,  and  our  own  examination 
discloses  no  error  in  any  that  were  taken. 

The  recovery  was  120,000,  and,  while  the  conclusion  is  reached 
that  no  error  exists  in  the  record,  we  are  convinced  that  the  dam- 
ages awarded  are  excessive  in  amount  The  plaintiff's  position 
in  life  is  quite  moderate  in  circumstances.  He  was  only  capa- 
ble of  earning  eight  dollars  per  week,  as  a  watchman  of  tools 
used  about  tiie  building  of  a  sewer.  His  age  was  36  years,. 
and,  under  the  rule  provided  by  the  Northampton  tables,  his  prob- 
able duration  of  life  would  be  12.377  years.  If  we  assume  that 
he  would  work  each  day  for  the  remainder  of  his  life  upon  this 
basis,  he  would  possess  an  earning  power  equaling  |5,863.- 
64.  Taking  the  earning  power  of  this  sum,  as  fixed  by  Sup.  Ct  Bule 
71,  measured  by  the  probable  duration  of  life,  would  produce  f3,- 
186.35.  This,  added  to  the  principal  sum,  makes  99,049.89,  as  the 
amount  which  the  continuous  exertion  of  the  plaintiff  would  pro- 
duce. To  this  must  be  added  the  expense  incurred  by  reason  of 
the  injury,  appearing  in  the  record  to  be  9330.  This,  added  to  the 
previous  sum,  makes  a  total  of  99,379.89,  as  the  amount  of  injury 
sustained  so  far  as  the  same  affects  plaintiff's  earning  power,  upon 
the  ordinary  basis  used  in  determining  the  value  of  estates.  The 
conrt  does  not  overlook  that  compensatory  damages  are  not  limited 
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to  the  flum  named,  nor  can  they  be  accnrately  ascertained;  but 
taking  into  accoont  all  the  other  elements  recognized  by  law,  and 
being  conscions  of  the  uncertainty  attendant  thereon,  we  think  that 
tlie  sum  of  110,620.11  for  these  elements  is  excessive  in  amount 
measured  by  plaintiff's  capacity  and  his  walk  in  life.  We  are  tiiere 
fore  constrained  to  reduce  the  recovery  to  the  sum  of  |15,000,believ 
in^^  thereby  that  justice  will  be  more  nearly  attained.  TSie  ordei 
will  therefore  be  that  the  judgment  appealed  from  be  reversed,  un 
leijs  the  plaintiff,  within  10  days  after  the  entry  of  the  ordei 
herein,  serve  upon  the  defendant  or  his  attorney  a  written  notic< 
accepting  said  sum  as  damages  herein,  in  which  latter  event  ihi 
judgment  and  order  appealed  from  are  affirmed,  without  costs  t< 
either  party  in  this  court 

Since  the  above  was  written,  plaintifPs  attorney  has  filed  witl 
the  court  a  supplemental  point,  claiming  that  defendant  has  noi 
appealed  from  ^e  order  denying  the  motion  for  a  new  trial,  and  tha 
this  court  is  without  power  to  review  the  facts.  We  do  not  deen 
tlie  point  well  taken.  Section  1300,  Code  Civil  Proc,  provide 
that  an  appeal  must  be  taken  by  serving  upon  the  attorney  of  th< 
adverse  party  and  the  clerk  with  whom  the  judgment  or  order  h 
entered  a  written  notice  to  the  effect  that  the  appellant  appeal 
from  the  judgment  or  order,  etc.  It  seems  clear  that  no  particulai 
form  of  language  is  requisite.  If  the  words  used  are,  in  effect,  i 
notice  that  the  order  made  is  sought  to  be  reviewed,  it  is  sufficient 
The  notice  in  tMs  case  states  first  the  appeal  from  the  judgment 
Then  it  states:  "And  appellant  intends  to  bring  up  for  review 
upon  such  appeal,  the  order  dated  the  25th  day  of  October,  1892 
denying  defendant's  motion  for  a  new  trial  herein  on  the  judge'i 
minutes.''  The  notice  specifies  distinctly  the  order,  and,  if  thi 
word  "appeal''  had  been  substituted  for  "intends,"  the  notice  wouh 
be  strictly  within  the  section,  although  happier  phraseology  ooul( 
have  been  used.  It  is  enough  to  say  now  that  the  intention  h 
apparent;  plaintiff  has  not  been  misled;  and,  in  effect,  it  is  a  notice 
of  appeal  from  the  order.  The  following  authorities  support  thii 
view:  Hymes  v.  Van  Cleef,  (Sup.)  15  N.  Y.  Supp.  343,  344;  Vai 
lj>gen  V.  Snyder,  24  Hun,  83.    Besult  as  heretofore  indicated. 
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POUT  JEUVIS  WATBK-WORK8  CO.  v.  VILLAGB  OP  PORT  JERVIS. 

(Supreme  Court,  General  Term,  Second  Peiwrtment   July  28,  1893.) 

Hdnicipal  Corporations— Implied  Contracts. 

Where  water  is  supplied  to  a  village  wbich  has  power  to  make  contniota 
for  a  supply  of  water  for  public  use,  but  no  contract  was  in  fact  made, 
an  agreement  to  pay  the  value  of  the  water  will  be  Implied. 

Appeal  from  special  term,  Orange  county. 

Action  by  the  Port  Jervig  Waterworks  Company  against  the 
Tillage  of  Port  Jervis.  From  a  Judgment  in  favor  of  plaintiff  for 
^1,644,  with  1194.23  costs,  defendant  appeals.     Affirmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

Lewis  E.  Carr,  for  appellant 
Wm.  H.  Orane,  for  respondent. 

DYKMAN,  J.  This  action  was  for  the  recovery  of  the  value 
of  water  furnished  by  the  plaintiff  to  the  defendant  for  sprinkling 
the  streets  of  the  village,  tiie  public  fountains,  water  troughs,  jail 
and  hose  house,  from  the  1st  of  May,  1886,  to  the  1st  of  May,  1889. 
The  case  was  tried  before  a  judge,  without  a  jury,  and  he  ren- 
dered a  judgment  in  favor  of  the  plaintiff  for  the  full  amount  of 
the  claim.  The  defendant  has  appealed  from  the  judgment  The 
facts  are  practically  undisputed,  and  the  defense  to  the  action  pro- 
ceeds upon  the  absence  of  an  agreem^it,  or  the  want  of  power 
to  incur  the  liability,  the  finality  of  the  action  of  the  auditing  board 
rejecting  the  claim,  and  the  want  of  funds.  There  is  no  destitu- 
tion of  power  in  the  municipal  authority  of  this  defendant  to  make 
contracts  for  a  supply  of  water  for  public  use  in  the  village,  and 
no  limitation  of  such  power  inside  of  the  public  necessities.  There 
was  no.  contract  for  the  water  out  of  which  this  claim  arises,  yet 
it  was  furnished,  and  the  law  will  justify  an  implication  of  a  con- 
tract for  the  payment  of  its  value.  Municipal  corporations  may 
t>e  bound  upon  contracts  implied  from  sufficient  facts.  ^^The  doc- 
trine of  an  implied  municipal  liability  applies  to  cases  where 
money  or  other  property  of  a  party  is  received  under  such  cir- 
cumstances that  the  general  law,  independent  of  express  contract, 
imi)oses  the  obligation  upon  the  city  to  do  justice,  without  respect 
to  the  same."  Nelson  v.  Mayor,  63  N.  Y.  544  "That  corporations 
may  be  bound  upon  implied  contracts  made  by  its  agents,  and  to 
be  deduced  from  corporate  acts,  without  a  vote  of  the  governing 
body,  is  now  well  settled."  Kramrath  v.  City  of  Albany,  127  N. 
T.  581,  28  N.  E.  Eep.  400.  To  the  same  effect  is  DilL  Mun.  Corp. 
%  383.  The  claim  of  the  plaintiff  was  before  the  governing  body, 
— ^the  defendant, — ^and  it  was  just  There  was  sufficient  authority 
In  the  charter  to  enable  the  officers  to  pay  the  amount,  but  they 
refused  to  do  so,  and  neglected  to  put  the  proper  machinery  in 
operation  to  raise  the  funds  to  pay  the  claim,  and,  under  such  cir- 
cumstances, the  law  furnishes  the  creditor  with  a  remedy  by  ac- 
tion. Judgment  should  be  affirmed,  with  costs. 
v.24N.Y.s.no.6— 32 
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QUIBELrL  V.  RUST  et  aL 

(Supreme  Ckxurt,  General  Term,  Second  Department    July  28.  1883.) 

Cakceling  Dbbd— Complaint— Parties. 

Where  the  complaint  in  an  action  to  set  aside  a  deed  alleges  that  ; 
certain  defendant  has  or  claims  to  have  some  interest  in  the  land,  it  i 
sufticlent  to  'vtithstand  a  general  demurrer  hy  such  defendant,  wlthou 
further  allogatlous  as  to  his  title. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Sarah  M.  Quibell  against  Peter  C.  Rust  and  others  U 
cancel  a  conveyance  of  land.  From  a  judgment  overruling  th< 
general  demurrer  of  John  A.  Morris,  that  defendant  appeals.  Af 
firmed.  

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ 

0.  E.  Goddington  and  Alfred  B.  Cmikshank,  for  appellants. 
Rufus  L.  Scott,  for  respondent 

BARNARD,  P.  J.  The  complaint  states  that  the  plaintiff  wai 
the  owner  of  section  A  of  a  farm  of  land  in  Westchester  connti 
called  the  **Wetherby  Farm"  in  a  partition  map  on  file  in  the 
Westchester  county  clerk's  office;  tiiat  she  was  also  the  ownei 
of  another  part  of  said  section  A,  which  was  subject  to  a  life  es 
tate  of  the  mother  of  plaintiff;  lliat  this  life  estate  was  held  bj 
one  Rust,  as  trustee,  for  the  plaintiff's  mother;  that  she  agreed  tc 
convey  the  life  estate  to  the  plaintiff,  which  was  done  under  ai 
agreement  between  the  plaintiff,  her  mother,  and  the  trustee  that 
the  plaintiff  should  convey  the  first  part  of  section  A  above  name<] 
to  Rust,  to  hold  in  trust  during  the  life  of  the  mother  as  aecuritj 
against  any  claim  she  might  make  on  account  of  her  life  in  the 
parcel  in  which  she  had  a  life  estate,  and  which  she  requested 
Rust  to  convey  to  the  plaintiff.  This  deed  given  by  plaintiff  tc 
Rust  was  to  have  no  effect  after  the  life  estate  fell  in,  but  was 
then  to  revert  to  plaintiff.  The  mother  is  dead,  and  the  plaintif 
seeks  to  have  her  title  established  in  the  piece  given  to  Rust,  trus 
tee,  by  her.  All  the  heirs  at  law  of  the  plaintiff's  mother  are  made 
parties.  The  complaint  makes  John  A.  Morris  a  parly  defendant 
under  the  statute,  alleging  that  he  has  or  claims  to  have  some  inter 
est  in  the  property.  Morris  was  properly  made  a  party.  The  actios 
is  one  in  equity  to  set  aside  a  deed  given  as  security  to  a  trustee 
against  a  possible  claim  to  be  made  by  his  beneficiary,  because 
he,  the  trustee,  had  conveyed  away  his  life  estate  at  her  request 
without  any  consideration.  The  heirs  at  law  and  all  x)ersons  who 
claim  imder  the  deed  to  the  trustee  are  properly  made  xmrties 
The  question  has  recently  been  considered  by  the  court  of  appals 
in  Townsend  v.  Bogert,  126  N.  Y.  370,  27  N.  E.  Rep.  555.  The  court 
held  in  that  case  that  an  averment  that  certain  parties  Maim  some 
right,  title,  or  interest  in  said  premises,  the  exact  nature  of  which 
is  unknown  to  the  plaintiff,  and  which  is  a  cloud  upon  the  title  to 
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said  premiBes,''  was  a  snfflcient  statement  of  a  cause  of  action 
upon  a  demurrer.  The  order  and  judgmwt  should  therefore  be 
affirmed,  with  costs.     All  concur. 


HEYLKR  ▼.  NEW  YORK  NEWS  PUB.  CO. 
(Supreme  Court,  Gteneral  Term,  Second  Department   July  28,  1893.) 

1.  LiBBIi—AMBNBIHO  ANSWER— DiBCBBTION  OF  COURT. 

When  an  action  for  libel  was  called  for  trial,  defendant  sought  to  file 
an  amended  imswer  alleging  that  a  retraction  was  made  three  days  after 
the  pubUcation  of  the  libelous  article.  Answer  had  been  filed  more  than 
Biz  months,  and  an  amended  answer  had  afterwards  been  put  in  on 
motion.  No  reason  was  given  for  the  delay  in  alleging  the  retraction, 
except  the  unverified  statement  of  counsel  tliat  he  knew  no>thing  thereof 
until  the  day  before.  HM,  that  the  refusal  to  aUow  the  amendment  at 
that  time  was  not  an  abuse  of  discretion. 
8.  Samb— Absbkcb  of  Malicb  no  Dbfbkbb. 

It  is  no  defense  to  an  action  for  publishing  an  article  charging  plaintiff 
with  a  crime  that  the  charge  was  made  on  information  obtained  from 
others  without  any  express  malice  on  the  part  of  defendant 

Appeal  from  circuit  court,  Queens  county. 

Action  for  libel  by  Elizabeth  Heyler  against  the  New  York 
News  Publishing  Ck>mpany.  Plaintiff  had  judgment  on  the  verdict 
of  a  jury,  from  which^  and  an  oi^der  denying  a  motion  for  a  new 
trial  on  the  minutes,  defendant  appeals.    Affirmed. 

Argued  before  BAKNTAED,  P.  J.,  and  DYKMAN  and  PRA.TT, 
JJ. 

Myer  J.  Stein,  (W.  P.  Severance,  of  counsel,)  for  appellant. 
T.  0.  Kadien,  (Louis  J.  Grant,  of  counsel,)  for  respondent 

BABNASD,  P.  J.  The  plaintiff  recovered  a  judgment  for  |1,000 
for  a  libel  publi^ed  by  the  defendant  of  and  concerning  her.  She 
was  a  married  woman,  and  the  article  stated,  in  effect,  that  she 
was  a  single  woman,  and  had  had  a  child,  which  she  strangled  to 
death.  The  libel  was  one  entirely  without  excuse  or  justification  if 
the  charge  was  untrue.  The  answer  did  not  in  direct  terms  state 
the  truth  of  the  charge,  but  pleaded  that  the  circumstances  under 
which  the  child  was  bom  led  the  public  authorities  to  believe  a 
crime  had  been  committed;  that  the  facts  were  published  without 
malice,  and  under  the  belief  that  it  was  true.  The  alleged  libel  was 
published  on  December  16,  1890.  When  the  case  was  called  for 
trial  in  June,  1892,  the  defendant  made  an  application  to  amend 
the  amended  answer  by  stating  that  a  retraction  had  been  made 
on  the  19th  of  December,  1890.  Assuming  that  such  a  statement 
was  proper  in  an  answer,  and  that  it  tended  in  any  way  to  miti- 
gate the  wrong  done  if  a  wrong  had  been  done,  the  trial  judge  did 
nolf  abuse  his  discretion  in  denying  the  application.  An  answer 
had  been  served  in  November,  1891,  and  an  amended  answer  had 
been  put  in  upon  motion  on  the  7th  of  June,  1892.    No  reason  was 
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given  beyond  an  unverified  statement  of  counsel  that  he  kne^ 
nothing  of  the  retraction  until  the  day  before  the  trial.  No  n 
versible  error  is  shown  by  the  refusal  to  permit  the  amendmen 
on  this  state  of  the  facts.  The  defendant  knew  of  the  retractioi 
and  should  have  pleaded  it  in  time  to  permit  a  trial  under  the  usua 
modes  of  procedure  which  are  designed  to  make  an  issue  for  th 
trial.  The  publication  by  defendant  was  proven.  The  paper  c 
defendant  in  which  it  was  contained  was  bought  at  defendant' 
office  in  Park  Eow,  and  the  defendant's  witnesses  prove  that  it  wa 
published  by  the  defendant  Upon  the  merits  the  verdict  is  sus 
tained  by  tilie  proof.  The  charge  was  exceedin^y  injurious,  an 
the  jury  has  said  that  it  was  unjustified,  and  not  so  far  excuse 
but  that  the  plaintiff  was  entitled  to  substantial  damages.  N 
error  was  committed  on  the  trial.  There  are  several  exception 
taken  to  rulings  on  collateral  Issues  and  to  the  judge's  charge  an 
refusal  to  charge.  It  was  no  defense  or  justification  to  prove  tha 
the  charge  was  made  on  information  obtained  from  others.  1 
was  proven  that  the  article  came  in  as  news,  and  was  publishe 
without  any  express  malice  on  the  part  of  the  defendant 
The  judgment  should  be  affirmed,  with  costs.     All  concur. 


(70  Him,  239.) 
In  re  BWBR. 

CSupreme  CJourt,  General  Term,  First  Department   June  .SO.  1893.) 

Constitutional  Law — Employment  and  Exhibition  op  Childuen. 

Pen.  Code,  §  292,  making  it  a  criminal  offense  for  one  who,  as  paren 
has  the  care,  custody,  or  control  of  a  female  chUd  under  the  a^  of  1 
years  to  procure  or  assent  to  the  employment  or  exhibition  of  such  (ddl 
as  a  dancer,  is  not  unconstitutional,  as  depriving  the  parent  of  the  rigt 
to  the  custody  and  services  of  the  child,  and  the  child  of  the  right  to  fo 
low  a  lawful  occupation.    19  N.  Y.  Supp.  933,  affirmed. 

Appeal  from  special  term,  Kew  York  county. 

Application  by  Charlotte  Ewer  for  writs  of  habeas  corpus  an< 
certiorari  Prom  orders  dismissing  the  writs,  (19  N.  Y.  Supi 
933,)  said  Ewer  appeals.     Affirmed. 

Charlotte  Ewer,  the  appellant,  was  arrested  upon  a  warrant,  and  taken  \h 
fore  a  police  magistrate  in  the  city  of  New  York,  June  16,  1892,  charged  wit 
.a  misdemeanor  in  violating  section  292  of  the  Penal  Code,  by  unlawfuUy  ej 
hibiting,  using,  procuring,  and  consenting  to  the  exhibition  of  her  daug^tei 
Mildred  Ewer,  aged  seven,  as  a  dancer  in  the  Broadway  Theater  In  sai 
city.  She  demanded  an  examination,  upon  which  the  charge  was  full 
susrtained,  and  she  was  thereupon  held  to  await  the  action  of  the  grand  jur 
in  default  of  $500  baU.  Immediately,  writs  of  habeas  corpus  and  certioraj 
were  issued  out  of  this  court.  The  warden  returned  the  body  of  the  prisone 
with  th^  commitment,  and  the  magistrate  returned  the  complaint,  warran 
of  arrest  and  testimony  taken  on  the  hearing.  Thereupon  the  appellant  d< 
murred  speciaUy  to  the  returns,  alleging  that  the  statute  was  unconstitx: 
tional,  and  that,  upon  the  conceded  facts,  no  offense  had  been  committed 
After  hearing  argument.  Justice  Andrews  dismissed  the  writs*  and  remande* 
the  prisoner,  upon  the  grrounds  stated  in  his  opinion.  » 

Argued  before  VAN  BEUNT,  P.  J^  and  O'BRIEN  and  LAW 
RENCE,  JJ. 
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A«  J.  Dittenhoefer  and  David  Gerber,  for  appdlant 
De  Lancey  Nicoll,  Dist  Atty.,  and  Elbridge  T.  Oerry,  for  re- 
spondents. 

LAWKENCE,  J.  As  the  only  ground  assigned  for  assailing  the 
proceedings  before  the  police  magistrate  is  that  section  292  of 
the  Penal  Code  is  in  conflict  with  the  provisions  of  the  constitu- 
tion, I  deem  it  sufficient  to  say  that,  under  numerous  decisions 
of  the  court  of  appeals,  the  x>osition  taken  by  the  appellant  cannot 
be  sustained.  The  opinion  of  Mr.  Justice  Andrews,  at  the  special 
term,  fully  covers  the  case,  and  it  is  unnecessary  to  add  anything 
to  the  reasoning  therein  contained.  It  therefore  results  that  the 
orders  appealed  from  should  be  affirmed.     All  concur. 


go  Hun,  456.) 
MIOKBJS  V.  WALTER  A.  WOOD  MOWING  &  REAPING  MACH.  OO. 

(Supreme  Oourt,  General  Term,  Third  Department   July  8,  180&) 

1.  Masteb  AND  Sbbvant— Death  of  Employe  —  Contributory  Negligence. 
Wliere  an  employe  engaged  in  railroad  grading  Is  killed  by  the  falling 
of  a  timber  firom  the  third  floor  of  a  buUding  being  constructed  by  his  em- 
ployer near  the  railroad  track,  the  employer  is  not  relleyed  from  liaMUty 
on  the  ground  that  the  condition  of  the  building,  and  the  danger  arising 
therefrom,  were  open  to  the  obserratloQ  of  deceased  and  his  employer, 
unless  deceased  was  chargeable  with  knowledge  of  the  condition  of  the 
building. 

2L  Same— Neoligbncb  of  Mastsb— Question  fob  Jttbt. 

Defendant  was  constructing  a  building  near  its  railroad  track,  and,  on 
a  level  with  the  third  floor,  some  posts,  10  inches  square,  and  about  10 
feet  high.  Intended  for  the  support  of  the  fourth  story  of  the  building, 
stood  on  plates  12  or  15  feet  distant  from  each  other.  The  evidence  did 
not  disclose  how  the  posts  were  held  in  position.  While  plaintiff's  Intes- 
tate was  working  on  the  raUroad  track,  in  defendant's  employ,  one  of 
such  posts  fell  on  him,  and  caused  his  death.  HeUd,  that  the  question  as 
to  whether  or  not  defendant  had  reason  to  apprehend  danger  to  de- 
ceased was  for  the  Jury. 

Appeal  from  circuit  court,  Eensselaer  county. 

Action  by  Agnes  Mickee,  as  administratrix  of  the  estate  of 
Charles  Mickee,  deceased,  against  the  Walter  A  Wood  Mowing  & 
Reaping  Machine  Company,  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  caused  by  defendant's  negligence.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.       Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Martin  &  KeDy,  (Olin  A  Martin,  of  counsel,)  for  appellant. 
Hinsdill  Parsons,  (George  E.  Greene,  of  counsel,)  for  respondent 

MAYHAM,  P.  J.  The  plaintiff's  intestate  was  killed  by  the 
falling  of  a  post  which  had  been  placed  perpendicularly,  on  end, 
on  a  plate  of  a  building  of  the  defendant,  in  process  of  construc- 
tion.    The  plate  on  which  the  foot  cf  the  post  stood  was  about 
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35  feet  from  the  ground,  at  the  point  when  the  accident  occurred 
This  post  had  stood  there  three  or  four  days  before  it  felL  Th< 
foot  of  this  post  stood  on  a  level  with  the  third  floor  of  the  build 
ing,  which  was  partially  laid;  and  the  post  which  fell,  stood,  will 
several  other  posts,  about  12  or  15  feet  distant  from  each  other 
on  the  beam  or  plate  on  which  the  third  floor  was  laid,  on  a  line 
with  the  outside  of  the  building,  flush  out  with  the  side  of  the  sup 
porting  timber;  and  the  railroad  track  on  which  the  plaintiff'! 
intestate  was  at  work  ran  along  that  side  of  the  building,  paralle 
with,  and  close  to,  it  These  posts  were  placed  there  to  suppon 
the  fourth  story  of  the  building,  and  the  evidence  does  noi 
disclose  how  they  were  secured  or  fastened  in  that  position.  The] 
were  of  spruce  timber,  10  inches  square,  and  about  10  feet  long 
The  building  from  which  this  timber  fell  was  a  new  wood  building 
in  process  of  construction,  and  was  sided  up  to  the  timbers  oi 
which  the  foot  of  this  post  rested.  There  seems  to  be  no  dispute 
but  tiiat  plaintifiTs  intestate  was  killed  by  the  falling  of  this 
post,  which  fell  upon  him  at  the  place  at  which  he  was  directec 
to  work,  and  while  engaged  in  the  service  of  the  defendant;  anc 
the  building  and  the  raiSnoad  were  the  defendant's  proi)erty,  anc 
being  constructed  by  it  Intestate  was  not  working  on  the  build 
ing.  The  plaintiff  was  nonsuited  on  her  own  proof,  no  evidence 
having  been  given  by  the  defendant;  and  the  principal  questloi 
raised  on  this  appeal  is  as  to  whether  or  not  the  defendant  fur 
nished  a  reasonably  safe  place  for  plaintiff's  intestate  to  work,  oi 
whether,  under  the  evidence  in  this  case,  that  question  shoulc 
not  have  been  submitted  to  the  jury,  as  one  of  fact 

It  is  urged  on  the  part  of  the  respondent,  as  the  condition  of  th( 
building  in  process  of  construction  was  equally  open  to  the  observa 
tion  of  the  intestate  and  the  defendant,  he  was  equally  negligeni 
with  the  defendant  in  not  avoiding  the  danger,  if  the  place  ii 
which  he  worked  was  a  dangerous  one.  But  the  difficulty  wit! 
that  contention  is  that  the  evidence  shows  that  the  deceased  die 
not  work  on  the  building,  and  fails  to  show  that  he  had  any  knowl 
edge  of  its  condition,  or  of  any  fact  to  put  him  on  inquiry  as  tc 
safety  of  the  place  in  which  he  was  required  to  work,  while  il 
was  the  absolute  legal  duty  of  the  defendant  to  see  to  it  that  il 
was  a  reasonably  safe  place.  In  Lorey  v.  Hall,  (Sup.)  8  N.  Y 
St.  Rep.  799,  cited  by  the  respondent,  it  was  held  that  it  is  the 
duty  of  the  master  to  use  proper  care  and  prudence  in  the  selec 
tion  of  the  place  and  appliances  used  by  his  servants  in  the  dis 
charge  of  the  duties  of  his  employment.  Such  duty  is  impose<] 
by  law,  and  implied  against  him  by  the  contract  with  the  servant 
The  servant  has  a  right  to  shape  his  conduct,  and  act  in  reliance 
upon  the  protection  and  security  which  the  proper  discharge  oi 
the  legal  duties  and  obligations  of  the  master  will  afford.  It  is 
true  that  the  servant  who  undertakes  the  performance  of  hazard 
ous  duties  assumes  the  risk  naturally  and  necessarily  incident  tc 
such  employment  Evans  v.  Railroad  Co.,  12  Hun,  289.  But  that 
risk  must  be  such  only  as  naturally  arises  out  of  the  nature  oi 


Digitized  by 


Google 


8up.  Ct.]      MICKEE  V.  WALTER  A.  WOOD  MOWING  ft  R.  UACH.  CO.  503 

the  employmenty  and  does  not  relieve  the  matter  from  the  obliga- 
tion to  fnmlsh  such  reasonably  safe  place  and  tools  as  the  nature 
of  the  employment  may  reasonably  enable  the  master  to  famish. 
It  Is  also  true  that,  if  the  servant  has  accepted  the  service,  with 
knowledge  of  the  character  and  position  of  the  structure  from 
which  he  may  be  liable  to  injury,  he  cannot  maintain  an  action 
against  his  employer  for  indemni^  for  such  injury,  if  it  happen. 
De  Forest  v.  Jewett,  88  K  Y,  264.  We  have  examined  all  the 
cases  cited  by  the  learned  counsel  for  the  respondent,  and  find  none 
that  relieves  the  employer  from  the  well-settled  rule  that  requires 
bim  to  furnish  a  reasonably  safe  place,  considering  the  nature 
of  the  employment,  for  the  performance  of  the  work  by  the  em- 
ployed. 

But  it  is  insisted  by  the  counsel  for  the  defendant  that  the 
respondent  had  no  reason  to  apprehend  danger  of  the  happen- 
ing of  the  event  which  produced  the  injury  to  the  deceased;  and 
we  are  referred  to  the  case  of  Haskins  v.  Stewart,  (Sup.)  10  N. 
T.  Supp.  833,  and  several  other  cases  of  a  kindred  character,  upon 
that  branch  of  the  case.  We  are  inclined  to  the  opinion  that  wheth- 
er or  not  the  place  was  of  the  character  from  which  the  employer 
might  be  presumed  to  assume  that  it  was  free  from  danger  not 
incident  to  the  ordinary  employment  of  the  deceased  was  one  that 
should  have  been  submitted  to  the  jury  for  their  determination, 
and  that  it  was  error  to  dispose  of  that  question,  under  the  cir- 
cumstances of  this  case,  as  one  of  law.  It  needed  no  evidence 
to  show  that  a  stick  set  up  on  end,  of  the  dimensions  of  the  one 
by  which  the  injury  was  inflicted,  unless  the  same  was  well  guyed 
and  secured,  was  liable  to  fall.  With  that  fact  in  the  case,  we 
think  it  was  for  the  jury  to  say  whether  the  place  was  such  a 
one  as  was  contemplated  by  the  employment,  and  whether  the  de- 
fendant could  safely  rely  upon  the  assertion  that  it  had  no  reason 
to  apprehend  danger  to  the  deceased.  The  risk  in  this  case  was 
not  the  ordinary  risk  incident  to  grading  on  a  railroad,  and  not, 
therefore,  the  risk  which  the  decedent  naturally  assumed  when 
engaging  in  that  employment.  The  hazard  was  increased  by  the 
proximity  to  the  unfinished  building  of  the  defendant,  which  it 
was  constructing,  and  we  are  of  the  opinion  that  the  question  of 
increased  hazard  was  a  proper  question  for  the  jury.  E[ranz  v. 
Railroad  Co.,  (N.  Y.  App.)  25  N.  E.  Rep.  206;  Oullen  v.  Norton, 
(X.  Y.  App.)  26  N.  E.  Rep.  905.  The  case  presents  a  different 
question  from  that  of  Racine  v.  Railroad  Co.,  (Sup.)  24  N.  Y.  Supp. 
388,  (decided  at  this  term.)  Judgment  should  be  reversed,  and 
a  new  trial  ordered;  costs  to  abide  the  event     All  concur. 
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In  re  BERNSEE'S  WILL. 
(Supreme  Court,  Greneral  Term,  Second  Department.     July  28,  1803.) 

1.  Wills— Pkoof  of  Execution. 

The  due  execution  of  a  will  Is  sufficiently  shown  where  the  attestln 
clause  is  perfect  in  form,  and  one  of  the  attesting  witnesses  testifies  th£ 
the  requirements  of  the  statute  were  complied  with,  thou^  the  other  wi 
ness  "does  not  remember"  to  have  seen  such  compliance. 

2.  8ahb— Undue  Influence. 

Undue  influence  will  not  be  presumed  from  the  fact  that  the  b^iefldai 
stood  in  a  coutidential  relation  to  testator. 

Apx)eal  from  surrogate's  court,  Kings  county. 

Proceeding  by  Christian  D.  Bemsee,  one  of  the  executors  name 
in  the  will  of  liis  mother,  Adeline  D.  Bemsee,  deceased,  for  pn 
bate  of  the  will.  Objections  were  filed  by  Adeline  O'Donohue, 
daughter  of  testatrix,  and  by  Bufus  O.  Catlin,  si)ecial  guardia 
for  John  B.  Catlin,  a  grandson.  The  will  was  admitted  to  pn 
bate  by  a  decree  entered  April  18,  1891.  On  appeal  this  decre 
was  reversed,  (17  N.  Y.  Supp.  669,)  and  issues  were  framed  an 
ordered  to  be  tried  at  circuit  The  jury  found  for  proponent,  an 
from  a  decree  again  admitting  the  will  to  probate,  entered  on  th 
verdict,  contestants  appeal.    Affirmed.     

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  j; 

William  C.  Dewitt,  for  appellant  Adeline  O'Donohue. 
Rufus  O.  Catlin,  special  guardian  for  appellant  John  B.  Catlin. 
William  R  Syme,  (George  G.  Reynolds  and  Daniel  Daly,  of  coui 
sel,)  for  respondents. 

BARNARD,  P.  J.  The  will  was  fully  proven  by  the  subscribin 
witnesses  to  it  It  was  executed  the  24th  of  October,  1890.  On 
witness,  Black,  testifies  that  it  was  signed  by  the  testatrix  in  hi 
presence,  and  in  the  presence  of  the  witness  Bellows,  and  that  a 
the  time  she  declared  the  instrument  to  be  her  last  will  and  testj 
ment,  and  requested  the  witnesses  to  attest  it  as  such.  The  wii 
ness  Bellows  makes  no  real  issue  with  him.  He  signed  his  name  a 
a  witness.  He  was  asked  by  Mr.  Bemsee  if  he  was  willing  to  sig 
his  mother's  will.  He  looked  at  his  mother,  and  said,  **Ib  tihat  you 
will?"  holding  the  paper  in  his  hands.  The  testatrix  nodded  he 
assent  Bellows  then  requested  the  witness  Black  to  sign  firsl 
which  he  did,  and  then  Bellows  signed.  Bellows  testifies  that  h 
did  not  see  the  testatrix  sign  her  name  to  the  will.  It  makes  n 
difference  whether  the  name  of  testatrix  was  signed  before  sh 
went  to  Bellows'  office.  What  transpired  is  sufficient  to  prove  th 
acknowledgment  of  her  signature  to  the  will.  If  not  signed  In  th 
witnesses'  presence.  This  is  on  the  assumption  that  a  real  issue  i 
made  as  to  the  signature  being  in  Bellows'  presence.  The  testi 
mony  shows  the  fact  to  be  otherwise.  The  testatrix's  name  is  oi 
the  wiU.  The  attestation  clause  is  fulL  Bellows  does  not  re 
member  to  have  seen  it.  He  "took  it  for  granted  that  everythini 
was  right."    He  knew  he  was  attesting  as  a  witness  that  thi 
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paper  "was  her  will,'*  and  to  give  the  paper  effect  and  validity. 
The  testatrix  was  nervons,  but  of  sound  mind.  She  knew  what  the 
instrument  was.  *T[f  she  had  not,**  testifies  this  witness,  *1  would 
not  have  signed  iV*  She  appeared  to  be  under  no  restraint,  and 
was  willing  to  execute  the  will  The  will  was  so  arranged  that 
the  testatrix's  name  musrt:  have  been  seen  when  this  witness 
signed  it»  and  the  purport  of  the  testimony  of  the  witness  is  that 
he  does  not  remember  to  have  seen  it.  If  tiiat  was  a  material  fact, 
his  testimony  would  be  wholly  insufficient  to  overcome  the  facts 
and  circumstances.  The  execution  was  made  under  legal  direc- 
tion. The  attestation  clause  is  perfect  in  form,  and  the  witnesses 
both  signed  it.  The  parties  met  to  have  a  will  executed.  The 
witness  Bellows  knew  that  it  was  a  will  from  her  declaration,  and 
asked  if  she  (testatrix)  had  left  him  anything  by  it.  The  will  was 
therefore  fully  proven,  under  In  re  Cottrell,  95  N.  Y.  329;  Lane  v. 
Lane,  Id.  494;  In  re  Will  of  Hunt,  110  N.  Y.  278, 18  N.  E.  Rep.  106. 
Under  these  cases,  a  finding  against  the  execution  of  the  will  could 
not  be  upheld.  The  positive  oath  of  one  witness,  with  the  sur- 
rounding facts  and  circumstances,  would  prevent,  as  against  the 
failure  of  memory  of  the  other  witness.  There  is  no  proof  what- 
ever of  "undue  influence,"  in  the  legal  sense  of  that  term.  It  will 
not  be  presumed.  It  will  not  be  established  by  irregularity,  nor 
from  the  fact  that  the  beneficiary  stood  in  a  confidential  relation 
to  the  testatrix.    In  re  Smitji,  95  N.  Y.  516. 

There  is  proof  that  the  will  was  voluntary,  and  perhaps  excusing 
the  irregularity  in  this  will.  A  short  time  before  the  will  was 
made,  the  testatrix  lived  with  one  of  her  daughters,  Mrs.  Collin. 
A  son,  Frederick  Bemsee,  also  lived  there.  A  quarrel  arose  be- 
tween mother  and  daughter  on  account  of  the  daughter's  directing 
this  son  to  leave  the  house.  The  mother  said  she  would  go  with 
him,  and  she  did  go.  There  was  a  dispute  over  a  bed  and  bedding 
which  her  daughter  claimed.  Mrs.  O'Donohue,  another  daughter, 
on  this  same  occasion,  compelled  the  mother  to  open  her  trunk, 
and  made  her  take  out  therefrom  some  blankets,  and  compelled 
the  mother  to  go  before  a  police  officer,  and  then  produced  a  bill  of 
sale  from  her  for  a  nominal  consideration  to  Mrs.  Collin.  The 
testatrix  had  forgotten  the  bill  of  sale,  but  was  greatly  mcensed  at 
what  she  supposed  to  be  insulting  to  her.  All  friendly  relations 
ceased  between  mother  and  daughters,  and  this  will  was  made  as 
the  mother  wished  to  make  it.  The  question  as  to  the  admis5;ibility 
of  one  of  the  beneficiaries,  Christopher  Bemsee,  who  was  present 
at  the  execution  of  the  will,  is,  under  the  view  I  take  of  the  case, 
immaterial.  If  improperly  admitted,  no  ground  of  reversal  would 
be  furnished.  Code,  §  2544;  In  re  Will  of  Eysaman,  113  N.  Y. 
62,  20  N.  E.  Bep.  613;  In  re  Smith,  95  N.  Y.  516.  If  the  will 
was  proven  without  his  testimony,  the  judgment  would  not  be 
reversed.  The  judgment  and  order  denying  new  trial  should  be 
affirmed,  with  costs.    All  concur. 
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(71  Hun,  195.) 
In  re  WILLBTT. 

In  re  DANIELS. 

(Supreme  Oonrt,  (General  Term,  Second  Department     July  28,  1893.) 

ArPOIKTHBNT  OF  GUARDIAH— RbSIDBKOB  OF  INFANT. 

An  infant  whose  deceased  parents  were  residents  of  (jonnectlcat,  an< 
whose  entire  property  was  situated  there,  was  removed  from  that  state  tn 
New  York  by  an  unde  with  whom  she  lived  after  her  mother  died  an< 
until  her  father's  death.  The  removal  was  made  on  the  same  day  tha 
the  probate  court  of  Oonneedcut  had  declared  void,  for  want  of  testa 
mentary  capacity,  the  father's  will,  in  which  the  unde  was  named  as  guard 
ian.  Bdd,  that  such  infant  did  not  ''reside"  in  New  York,  within  Oodi 
Oivil  Proc.  §  2827,  so  as  to  authorize  the  appointment  of  a  guardian  bj 
the  surrogate's  court  of  New  York. 

Appeal  from  surrogate's  court,  Kings  county. 

Application  by  Sophia  A.  Daniels  for  the  appointment  of  a  tern 
porary  guardian  of  the  person  of  Jennie  B.  WUlett,  an  infant,  ondei 
the  age  of  14  years.  Petitioner  was  appointed  guardian,  am 
Martha  S.  Willett  and  Edward  S.  WiUett  appeal.     Reversed. 

Argued  before  BAKNTARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ 

Billings  &  Cardozo,  (Michael  H.  Cardozo  and  Edgar  J.  Nathan 
of  counsel,)  for  appellants. 

Amoux,  Bitch  &  Woodford,  (Wm.  R  Amouz,  of  counsel,)  foi 
respondent 

PRATT,  J.  This  is  an  appeal  from  an  order  of  the  suiTogate  o 
Kings  county  appointing  the  petitioner,  Sophia  A.  Daniels,  tempo 
rary  guardian  of  the  person  of  Jennie  R  Willett,  an  infant,  unti 
said  infant  attains  the  age  of  14  years.  The  guardian  so  appoint 
ed  is  the  maternal  grandmother  of  the  infant,  and  resides  in  th< 
city  of  Brooklyn.  George  W.  WUlett,  the  paternal  grandfather  o 
said  infant,  who  resides  in  the  city  of  New  York,  also  made  peti 
tion  for  the  appointment  of  Mrs.  Daniels  as  guardian.  Martha  S 
Willett,  the  paternal  grandmother,  and  Edward  S.  Willett,  th( 
paternal  uncle  of  said  infant,  who  reside  in  the  city  of  Bridgt^port 
Conn.,  opposed  the  appointment  of  a  guardian  of  said  infant  Botl 
the  father  and  mother  of  the  infant  were  residents  of  Connecticut 
The  mother  died  on  December  6,  1889.  The  father  died  on  July  9 
1892.  After  the  death  of  the  mother,  the  infant  lived  with  her  pa 
ternal  grandmother,  in  Bridgeport,  until  May  24, 1892,  when,  by  th( 
father's  direction,  she  went  to  her  maternal  uncle,  Mr.  Sanford,  ii 
Bridgeport,  and  lived  in  his  family  until  September  22,  1892,  whei 
he  caused  her  to  be  taken  to  Mrs.  Daniels  in  Brooklyn.  On  Sep 
tember  22,  1892,  the  probate  court  at  Bridgeport  rejected  the  pro 
bate  of  the  will  of  the  infant's  father,  made  April  14,  1892,  on  th( 
ground  that  he  was  not  of  sound  and  disposing  mind  when  he  execut 
ed  it.  By  that  will  Mr.  Sanford  was  appointed  sole  guardian  of  th( 
person  and  property  of  the  infant.  On  September  26,  1892,  Mrs 
Daniels  made  her  application  in  this  matter.  The  infant  had  n< 
property  in  the  county  of  Kings,  or,  indeed,  in  this  state.     All  he 
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property  was  in  Connecticut  Until  sent  here  by  her  uncle,  she 
4iad  resided  in  Connecticut  She  was  living  in  the  family  of  her 
nncle,  and  the  father,  by  his  will,  had  attempted  to  appoint  him  her 
guardian,  but  the  probate  court  in  Connecticut  rejected  the  will, 
and  the  uncle  had  no  power  or  right  thereafter  except  to  deliver 
tier  to  some  person  legally  authorized  to  receive  her.  No  person  at 
that  time  was  authorized  to  receive  her.  No  guardian  of  her  x>er- 
son  had  been  appointed,  and  it  was  therefore  his  duty  to  retain  and 
•care  for  the  child  until  some  court  having  jurisdiction  should  make 
^m  order  with  respect  to  her.  Instead  of  doing  that,  as  soon  as  the 
will  appointing  him  guardian  was  rejected,  he  at  once  sent  the  child 
outside  the  jurisdiction  of  the  courts  of  Connecticut,  to  her  maternal 
grandmother,  in  Brooklyn,  although  equally  near  relatives  were 
tiien  living  in  Bridgeport  His  object  in  doing  so  is  apparent  He 
-did  not  wish  the  courts  of  Connecticut  to  appoint  a  guardian  of  tiie 
person  of  this  infant  who  had  always  resided,  and  all  of  whose 
property  was,  in  Connecticut  It  seems  to  us  that  this  was  merely 
a  change  of  locality  of  the  infant,  made  by  one  who  did  not,  under 
the  circumstances,  have  the  right  to  do  even  that;  and  that  such 
change  did  not  make  the  infant  a  resident  of  Kings  county,  within 
the  meaning  of  section  2827  of  the  Code.  The  infant's  residence 
was  in  Connecticut,  fixed  there  by  act  of  her  parent,  and  could  not 
be  changed,  in  contemplation  of  law,  except  by  a  guai*diaiL  The 
order  appealed  from  should  be  reversed,  and  the  proceedings  dis- 
missed, with  costs.     All  concur. 


(71  Hun,  199.) 
:M00RE  et  al.  v.  HANOVER  FIRE  INS.  CO.  OP  CITY  OF  NEW  YORK  et  al. 

(Supreme  Ck>urt,  General  Term,  Second  Department   July  28»  1^3.) 

ISBUKAlfCE— CONDITIONB  OF  POLICY— WaIVEH. 

Where  proofs  of  loss  are  made  by  the  mortgagee  of  the  Insnied  premises, 
and  the  company  objects  thereto  only  cm  the  ground  that  they  should  have 
been  made  by  the  assured,  it  thereby  waives  the  conditions  of  the  policy 
that  the  consent  of  the  company  to  the  commencement  of  foreclosuro 
proceedings  should  be  indorsed  on  the  policy,  and  that  proofs  of  loss 
should  be  made  within  60  days  after  the  fire. 

Appeal  from  sx)ecial  term,  Dutchess  county. 

Action  by  Philip  H.  Moore  and  Philip  J.  Ackert,  as  executors 
of  the  will  of  Barbara  C.  Rikert,  deceased,  against  the  Hanover 
Fire  Insurance  Company  of  the  city  of  New  York,  and  Maggie  P. 
C  Smith,  to  recoTer  on  a  policy  of  fire  insurance.  The  policy 
was  issued  by  defendant  insurance  company  to  defendant  Smith 
to  the  amount  of  |2,000;  loss,  if  any,  payable  to  plaintiffs'  testa- 
trix, as  mortgagee  of  the  insured  premises.  From  a  judgment  in 
favor  of  plaintiffs  the  insurance  company  appeals.    Affirmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

A.  T.  Clearwater,  for  appellant. 
Esselstyn  &  McCarty,  for  respondents. 
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PRATT,  J.  The  plaintiffs,  Moore  et  al.,  auditors  of  the  insnrec 
premises,  sue  on  defendant's  policy  of  fire  insurance,  issued  ix 
Smith,  covering,  among  other  things,  a  dwelling  house  on  thi 
mortgaged  premises,— {1,500;  loss,  if  any,  payable  to  the  mort 
gagee.  The  policy  contained  a  condition  that  (unless  otherwiai 
provided  by  agreement  indorsed  on  the  policy)  it  should  be  voic 
"if,  with  the  knowledge  of  the  assured,  foreclosure  proceedings  Ix 
commenced  or  notice  of  sale  of  any  property  covered  by  the  policy 
by  virtue  of  any  mortgage  or  trust  deed."  If  any  ftre  occurred 
the  assured  was  to  give  immediate  notice  to  the  company,  an( 
make  proof  of  loss  within  60  days  after  the  fire.  The  mortgagee 
commenced  foreclosure  proceedings  August  17,  1891.  The  paper 
were  served  on  the  insured  on  that  day.  An  agent  of  the  defend 
ant  was  informed  of  the  fact,  and  agreed  that  the  proceeding 
might  be  commenced  witiiout  injuring  the  policy.  It  did  not  ap 
pear  what  the  extent  of  the  agent's  authority  was,  but  the  fae 
was  that  no  agreement  of  waiver  was  indorsed  on  the  p(^cj 
Again,  the  building  was  destroyed  by  fire  October  23,  1891,  an< 
the  assured,  (Smith,)  without  just  cause,  refused  to  sign  the  proof 
of  loss,  and  thereupon  the  plaintiff  made  them  out,  and  sent  then 
to  the  company  on  December  26,  1891,  which  was  the  sixtj-flrs 
day  after  the  fire.  The  case  shows  no  complicity  between  th( 
assured  and  the  company  in  her  refusal  to  sign  the  proofs.  Then 
was  a  deficiency  on  the  foreclosure.  I  find  no  difficulty  with  th< 
failure  to  furnish  proofs  of  loss  within  the  60  days.  They  wen 
sent  to  and  receive!  by  the  company.  It  did  not  reject  them  be 
cause  they  were  not  served  in  time.  On  the  contrary,  it  di< 
specify  the  objection  that  the  assured  had  not  made  the  proof 
of  loss  herself.  This  would  seem  to  indicate  a  waiver  of  th( 
mere  matter  of  time.  I  think  we  are  justified  in  holding  i 
similar  rule  respecting  the  failure  of  the  agent  to  indorse  th< 
agreement  about  foreclosure  proceedings  on  the  policy.  The  proo: 
is  clear  that  he  said  and  orally  agreed  that  the  i)olicy  should  stand 
notwithstanding  the  proceedings  instituted.  TOien,  when  the  no 
tice  and  proofs  were  served,  they  were  not  rejected  because  th( 
policy  had  become  void.  On  the  contrary,  they  were  retained 
and  the  company  contented  itself  with  merely  "calling  attention 
to  this  clause  of  the  policy,  without  stating  that  it  would  stanc 
on  that-  objection.  Instead  of  standing  there,  they  apparent!; 
selected  their  ground,  which  was  that  the  assured  had  not  hersel 
made  the  proofs  of  loss.  I  think  we  are  therefore  justified  in  hold 
ing  that  these  objections  were  waived,  and  that  the  case  8too< 
as  though  they  were  without  foundation. 

In  respect  to  the  remaining  objection,  we  shall  hold  that  th( 
proofs  of  loss  were  well  served  by  the  plaintiffs.  This  assurec 
refused  to  make  the  proofs  of  loss  unless  she  was  paid  for  it 
There  was  no  ground  for  her  refusal.  She  ought  to  have  signec 
the  proofs,  but  she,  without  cause,  refused,  simply  to  induce  plain 
tiffs  to  pay  money  to  her  or  her  lawyer.  Without  attempting  t4: 
characterize  such    conduct  further  than   to   say   tbat   it  was  a 
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fraadulent  attempt  to  obtain  mon^,  we  hold  that,  under  all  the 
circnmstances,  the  real  beneficiaries  of  this  policy  made  the  best 
proof  which  they  were  able  to  furnish.  The  fact  that  the  loss  was 
payable  to  the  mortgagee  furnishes  a  strong  reason  inducing  us 
to  hold  that,  in  face  of  this  fraudulent  refusal  to  do  her  duty,  the 
i^al  benefidary  was  justified  in  making  the  proof.  We  therefore, 
though  not  without  some  hesitation,  affirm  this  judgment,  with 
•costs. 


SCHUYTJB3U  v.  CURTIS  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.     January  21,  1803.) 

'J.  Injunction— Erectiwg  Statub  op  Decedent— Right  op  Relatives. 

A  court  of  equity,  at  the  instance  of  one  of  the  r^atives  of  a  deceased 
person,  wiU  enjoin  the  making  and  placing  on  public  exhibition  of  a 
statue  of  the  decedent  by  unauthorized  persons,  which  plaintiff  and  all 
other  relatives  unite  in  alleghig  will  cause  them  pain  and  distress,  and 
will  be  considered  by  them  a  disgrace;  and  this  whether  or  not,  In  the 
opinion  of  the  court,  the  proposed  representation  should  produce  the  al- 
leged effect 

Sl  Bahb— CoNBTrruTiONAL  Law. 

Such  unauthorized  act  of  defendants  is  not  within  the  provisions  of  the 
stnte  constitution  which  secures  to  each  citizen  the  right  to  freely  speak, 
write,  and  publish  his  sentiments  on  aU  subjects. 

Action  by  Philip  Schnyler  against  Ernest  Curtis  and  others  to 
restrain  defendants  from  making  and  exhibiting  a  statue  of  Mrs. 
•George  L.  Schuyler,  deceased.     Judgment  for  plaintiff. 

For  reports  of  decisions  on  motion  to  continue  pendente  lite  a 
preliminary  injunction  theretofore  granted,  see  15  N.  Y.  Supp^  787; 
19  N.  Y.  Snpp.  264. 

Ludlow,  Philips  &  Winthrop,  (James  B.  Ludlow,  of  counsel,)  for 
plaintiff. 

Logan,  Clark  &  Demond,  (Charles  M.  Demond,  of  counsel,)  for 
defendants. 

IN6BAHAM,  J.  The  decision  of  the  general  term  in  affirming 
the  order  continuing  an  injunction  which  granted  the  relief  asked 
for  by  the  plaiiitifl  in  this  action  entitles  plaintiff  to  judgment  for 
such  relief.  I  wish,  however,  to  add  a  few  words  to  state  my  entire 
concurrence  in  the  views  expressed  by  the  presiding  justice  in  de- 
livering the  opinion  of  the  court  on  that  appeal. 

All  of  the  surviving  relatives  of  Mrs.  Schuyler  unite  in  asking  the 
<!Ourt  to  enjoin  the  defendants  from  soliciting  or  receiving  subscrip- 
tions for  a  statue  or  bust  of  Mrs.  Schuyler,  and  from  making  such 
£L  statue,  or  causing  the  same  to  be  made  or  exhibited.  These 
defendants  are  an  irresponsible  voluntary  association,  and  are  act- 
ing without  public  authority,  and  against  the  express  wishes  of 
-every  relative  and  connection  of  Mrs.  Schuyler.  The  defendants 
have  shown  no  right  or  authority,  therefore,  to  make  and  exhibit  a 
«tatue  of  Mrs.  Schuyler. 
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The  only  serioas  question  seems  to  be  whether,  considering  de 
fendants  have  no  legal  right,  the  plaintiff  has  such  an  interest  ai 
entitles  him  to  ask  the  interposition  of  a  court  of  equity  to  prevail 
the  defendants  from  doing  an  unauthorized  act,  which  wiU  cause 
pain  and  distress  to  him  and  the  other  relations,  and  for  which 
a  court  of  law  can  afford  no  relief.  The  infliction  of  mental  pain  an<] 
distress  by  the  wrongful  or  unauthorized  act  of  another  is  recc^ 
nized  as  giving  a  cause  of  action  in  many  cases.  In  cases  of  libel 
and  slander,  where  a  person  is  injured  by  the  negligent  act  of  an 
ether,  in  fact,  in  all  actions  of  tort  where  the  vnH)ngful  act  ol 
another  causes  an  injury,  a  recovery  is  allowed  for  mental  paii 
and  distress  and  disgrace  caused  by  such  wrongful  act;  so,  also 
in  an  action  for  a  breach  of  contract  of  marriage.  The  law  thuf 
recognizes  that  the  infliction  of  such  distress  and  disgrace,  caused 
by  the  wrongful  act  of  another,  is  a  ground  for  a  recovery  against 
the  wrongdoer.  Does  not  plaintiff  occupy  this  position?  He  is  a 
nephew  and  a  stepson  of  Mrs.  Schuyler.  He  alleges,  and  the  other 
relatives  of  Mrs.  Schuyler  allege,  1±B,t  the  erection  of  a  statue  bj 
these  defendants  would  cause  pain,  and  be  considered  by  them  a 
disgrace,  and  this  injury  would  be  permanent;  for  it  is  not  intended 
that  such  a  statue  should  be  destroyed  at  the  end  of  a  week  or  a 
month  or  a  year,  but  it  is  likely  to  last  for  at  least  as  long  as  the 
lives  of  any  of  the  living  relatives  of  Mrs.  Schuyler.  It  is  evident 
that  it  would  be  impossible  to  estimate  the  damages  that  would  he 
sustained  from  such  a  continuing  act,  not  only  at  the  time  the  stat- 
ue was  exhibited,  but  in  the  future,  possibly  to  be  enhanced  by  the 
use  that  would  be  made  of  the  statute  in  the  future.  It  seems  to  me 
that  this  is  in  the  nature  of  a  continuing  wrong  that  has  caused  and 
will  cause  damage  which,  from  the  nature  of  things,  it  would  be  im- 
possible to  estimate;  and  thus  the  case  is  brought  directly  within 
a  recognized  head  of  equitable  jurisdiction,  and  the  court  is  au- 
thorized to  enjoin  the  continuance  of  the  act.  That  the  making 
and  exhibition  of  the  statue  or  representation  of  a  deceased  person 
in  many  instances  is  calculated  to  cause  pain  and  distress  and  dis- 
grace is  clear.  Thus,  to  make  a  wax  image  of  a  deceased  individual, 
leaving  behind  him  sensitive  children  and  other  relatives,  and  ex- 
hibit it  as  a  part  of  an  exhibition  of  criminals  and  others  noted  for 
their  brutal  characteristics,  would  clearly  cause  pain  and  disgrace 
to  the  living;  and,  if  such  an  exhibition  could  be  enjoined,  can  the 
court  say  that  another  exhibition  of  a  representation  of  a  deceased 
parent  would  not,  because  the  court  was  of  the  opinion  that  the  pro- 
posed representation  should  not,  (although  it  was  satisfied  that  it 
did,  as  a  matter  of  fact,)  cause  the  children  pain?  Clearly  not. 
Once  establish  the  right  to  an  injunction  against  such  an  exhibitioD 
in  any  case,  and  the  question  is  whether  the  proposed  exhibition 
does,  as  a  fact,  give  them  pain, — does  cause  ihem  disgrace.  It  is 
also  to  be  considered  that,  as  before  stated,  the  statue  is  to  be 
permanent  in  its  nature,  and  the  use  to  which  it  will  in  the  future 
be  put  cannot  be  foretold.  What  may  now  be  a  comparatively  un- 
objectionable use  may  in  the  future  be  painful  and  disgraceful    I 
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think  it  clear,  therefore,  that  the  act  of  the  defendants  in  proposing 
to  have  a  statue  of  Mrs.  Bchujler  made  and  exhibited  was  unau- 
thorized; that  such  act  has  caused  and  would  cause  the  plaintiff 
and  the  other  relatives  of  Mrs.  Schuyler  pain,  and  be  considered 
by  them  a  disgrace,  and  it  was  therefore  an  unauthorized  act;  that 
the  injury  caused  was  permanent,  in  its  nature  continuing,  and  it 
was  impossible  to  ascertain  the  damage  that  had  been  caused,  or 
that  a  continuance  of  the  unauthorized  act  would  cause. 

The  question  as  to  whether  the  public,  as  represented  by  the  state 
or  nation,  have  not  the  right  to  erect  a  statue  in  honor  of  one  of 
its  citizens  who  has  held  public  office,  or  who  has  rendered  service 
to  the  state,  is  not  presented.  The  state  or  nation  has  a  right  to 
call  on  its  citizens  to  do  many  acts  and  sacrifice  many  interests 
that  a  Yoluntary  association  of  citizens  cannot  ask.  A  citizen  must 
fight  the  batties  of  the  state;  must  contribute  his  money  to  its 
support;  must  submit  his  person  and  property  to  its  control  to 
prevent  the  spread  of  contagious  disease;  must  allow  the  state 
to  take  his  property  for  public  use.  But  it  would  hardly  be  dalmed 
even  by  these  defendants  that  they  could  call  on  the  plaintiff  to  thus 
subordinate  his  private  interests  to  satisfy  their  desire  for  public 
approbation  or  for. pecuniary  advantage;  and  it  may  well  be  that 
where  the  state  desires  to  thus  honor  one  of  its  distinguished  sol- 
diers, sailors,  or  civil  servants,  and  present  to  future  generations 
a  model  to  be  followed,  the  private  wishes  of  the  relatives  of  such 
a  person  must  then  give  way  to  the  public  good.  But  these  defend- 
ants do  not  occupy  that  position,  and  can  hardly  claim  that  their 
wish  has  the  force  of  action  by  the  state  or  nation. 

It  is  not  claimed  that  this  action  of  the  defendants  is  a  libel. 
It  is  an  unauthorized  act,  which  has  caused  and  will  in  the  future 
cause  damage.  It  is  imlike  a  libel,  because  that  is  a  simple  publi- 
cation for  which  the  damage  can  be  ascertained.  In  this  case  the 
injury  is  continuing,  and  it  is  impossible,  as  before  stated,  to 
ascertain  what  the  damage  will  be  in  the  future.  Nor  does  this 
act  of  these  defendants  come  within  the  provision  of  the  state  con- 
stitution which  secures  to  each  citizen  the  right  to  freely  speak, 
write,  and  pubUah  his  sentiments  on  all  subjects.  The  defendants 
can  fredy  speak,  write,  and  publish  their  sentiments  as  to  Mrs. 
Schuyler  without  exhibiting  her  statue  to  the  public.  It  seems 
to  me  dear,  therefore,  that,  applying  well-settled  principles  of 
equity,  the  plaintiff  is  entitied  to  the  judgment  asked  for,  and  that 
to  refuse  plaintiff  such  relief  would  be  to  admit  that  a  wrong  which 
causes  severe  injury  may  be  done  to  an  individual,  and  yet  the  law 
can  afford  no  relief.  This  would  be  contrary  to  a  fundamental 
maxim  of  our  equity  jurisprudence,  as  it  is  always  iu  such  a  case 
that  a  court  of  equity  interferes,  and,  adapting  its  relief  to  the 
exigency  of  each  case,  protects  the  right,  and  prevents  the  wrong. 

Plaintiff  is  therefore  entitied  to  judgment,  with  costs. 
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(Supreme  Gk>urt,  General  Term,  First  Department    June  30,  1893.) 

Appeal  from  special  term.  New  York  county. 

Action  by  Philip  Schuyler  against  Ernest  Curtis  and  others  for  an  injun( 
tloB  to  restrain  defendants  from  making  and  exhibiting  a  statue  of  Mn 
George  L.  Schuyler,  deceased.  From  a  judgment  for  plaintiffs  (24  N.  1 
Hupp.  509)  defendants  appeal.     Affirmed. 

Argued  before  O'BRIBN,  FOLLETT,  and  PARKER,  JJ. 

■Tames  B.  Ludlow,  for  appellants. 
Charles  M.  Demond,  for  re£q[»ondent. 

PER  CURIAM.     No  opinion.     Judgment  affirmed,  without  costs. 


:^3t 


HULSB  T.  NEW  YORK.  O.  &  W.  R.  CO. 

(Supreme  Court,  General  Term,  Second  Department.    July  28,  1893.) 

L  NsoLiOBKOE— What  Cosstitutes— Loading  Railroad  Cars. 

A  railroad  company  is  not  guilty  of  negligence  because  a  car  load  of  lun 
ber  is  not  so  piled  on  the  car  in  loading  that  it  will  not  fall  oyer  at  tli 
sides  while  being  unloaded,  on  removal  of  the  stakes  and  cross-ties  whlc 
held  it  securely  while  being  transported. 
%  Samb— Duty  to  Provide  against  Accidents. 

Where  a  railroad  company  delivers  a  car  load  of  lumber  to  the  owne: 
It  owes  no  duty  to  an  employe  of  his  contractor  to  provide  against  th 
danger  of  accident  by  the  falling  of  the  lumber  while  such  employe  Is  & 
gaged,  by  direction  of  his  employer,  in  unloading  it  from  the  car. 
3.  Same— CoHTRiBUTORv  Negligence. 

Where  persons  engaged  in  unloading  a  car  of  lumber  remove  the  stake 
and  cross-ties  which  support  the  piles  of  lumber  on  the  car,  so  that  ] 
falls  and  kills  one  of  them,  deceased  is  guilty  of  contributory  negligence 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Jane  Ann  Hulse,  administratrix  of  the  estate  o 
Charles  Hnlse,  deceased,  against  the  New  York,  Ontario  &  Westen 
Baiiroad  Company,  to  recover  damages  for  the  death  of  plaintifTi 
intestate,  caused  by  defendant's  negligence.  From  a  judgment  o 
nonsuit,  plaintiff  appeals.     Affirmed. 

Phiintiff  aUeged  hi  her  complaint  that  on  or  about  the  27th  day  of  Fel 
niary,  1892,  the  said  Charles  Hulse,  while  in  the  act  of  unloading  some  lun 
her-  on  one  of  defendant's  cars,  on  the  track  of  defendant,  near  the  creamer; 
of  one  D.  W.  Berry,  and  while  adjusting  a  plank  along  the  side  of  said  ca 
for  the  purpose  of  unloading  same,  the  planks  which  were  on  the  car  were  s 
unBkillfully  and  negligently  loaded  that  the  same  slid  or  tipped  over  on  th 
body  of  the  plaintiff,  crushing  him  to  the  ground  and  kiUing  him;  and  tha 
the  lumber  was  so  negligently  loaded  as  aforesaid  by  the  defendant,  it 
agents  or  employes.  On  the  trial  it  appeared  that  the  deceased  was  in  th 
employ  of  TerwiUiger,  Berry's  contractor,  and  was  assisting  in  unloading  th 
CMT,  which  was  a  flat  oar.  It  was  contended  by  plaintiff  that  it  was  defend 
aut's  duty  to  have  so  loaded  the  car  that  the  piles  of  lumber  would  not  hav 
fallen  when  the  stakes  and  cross-ties  were  removed,  and  that  a  failure  to  d( 
80  was  negligence;  while  defendant  contended  that  no  such  duty  rested  oi 
U;  that  It  owed  no  duty  whatever  to  Terwilliger's  employes  while  they  wer 
engaged  in  unloading  the  timber;  and  that  it  was  negligence  on  the  part  o 
Tenvilliger  and  his  employes  to  remove  the  stakes  and  cross-tieB  which  sop 
ported  the  piles  on  the  car. 
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Argued  before  BAKNABD,  P.  J.,  and  DYKMAK  and  PRATT, 
JTJ. 

WiUiam  F.  (yNeill,  for  appellant 
William  Vanamee,  for  respondent 

BABNABD,  P.  J.  The  facts  in  this  case  are  substantially 
fincontradicted.  The  defendant  company  received  a  car  load  of 
lumber,  consigned  to  one  of  its  engineers.  One  Berry  was  erect- 
ing a  creamery  on  the  company's  lands  at  his  own  expense.  The 
•lumber  was  delivered  to  Berry  and  his  builder,  one  Terwilliger. 
They  took  possession  of  the  car  load  of  lumber,  and  Terwilliger, 
who  was  building  by  contract  with  Berry,  proceeded  to  unload 
the  lumber  from  the  car.  It  was  held  in  place  by  four  stakes, 
two  on  each  side,  and  these  stakes  were  fastened  on  the  top  by 
cross  pieces.  Terwilliger  commenced  to  unload  by  removing  all 
these  stakes  and  cross  pieces,  both  sides.  The  man  on  the  top 
of  the  lumber — one  of  TerwiUiger's  men — removed  these  stakes, 
and  the  lumber  fell  on  the  plaintiff's  intestate,  causing  his  death. 
The  lumber  was  piled  in  separate  pUes  in  the  car,  and  there  was 
nothing  to  hold  one  pile  to  the  other  piles  when  the  stakes  were 
removed;  and  this  is  the  only  fact  on  which  the  plaintiff  alleges 
negligence  in  the  company.  The  nonsuit  was  property  granted. 
The  lumber  was  piled  safely,  and  was  securely  bound  together 
until  the  contractor  destroyed  this  security.  The  company  were 
not  bound  to  so  load  its  cars  that  no  accident  could  happen  in  un- 
loading it  after  the  stakes  were  removed.  The  piling  was  plainly 
to  be  secured,  and  it  was  the  height  of  imprudence  not  to  notice 
the  fact  that  a  pile  of  boards  as  high  as  this  was  piled  was  liable 
to  fall  over  if  it  was  left  without  support  The  company  owed 
no  duty  to  the  deceased.  Terwilliger  was  the  contractor,  and  he 
must  respond  to  him.  Hexamer  v.  Webb,  101  N.  Y.  377,  4  N.  E. 
Rep.  755;  McAlpin  v.  Powell,  70  N.  Y.  126.  The  case  is  not  like 
Thomas  v.  Henges,  131  N.  Y.  453,  30  N.  E.  Rep.  238.  There  the 
defendant  owed  a  duty  to  keep  a  derrick  on  a  dock  in  safe  condi- 
tion, and  he  failed  to  do  so.  It  was  a  dock/free  for  those  who 
had  business  to  moor  at  and  unload  by  means  of  this  derrick. 
The  derrick  was  left  unsafe,  and  broke,  and  the  owner  was  held 
liable  to  the  party  injured,  .although  he  had  not  any  particular 
interest  in  the  load  which  was  being  delivered  at  the  dock.  No 
negligence  was  proven,  and  the  deceased  is  not  shown  to  be  free 
from  contributory  negligence,  even  if  the  owner  owed  him  a  duty  in 
respect  to  the  unloading  of  the  car.  Judgment  and  order  denying 
a  new  trial  affirmed,  with  costs.     All  concur. 


PEOPLE  ex  reL  DOUGLAS  v.  VAN  NOSTRAND.  Supervtoor,  et  aL 
(Supreme  Court,  General  Term,  Second  Department.     July  28,  1893.) 

TAXATIOH— RBDUCIHO  AflSESSMKNT. 

An  assessment  at  160,000  of  relator's  land,  which  the  year  before  was 
assessed  at  $42,000,  wm  not  be  reduced  on  the  ground  that  It  is  propor- 
v.24N.Y.8.no.6— 33 
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tlonately  higher  than  other  land  in  the  tbwn,  where  it  appears  that  it  ha( 
increased  in  value  about  50  per  cent,  since  the  previous  assessment,  am 
that  the  parcels  with  which  relator  compared  his  land  were  assessec 
higher  than  relator's  land  in  proportion  to  the  values. 

Appeal  from  special  term,  Queens  county. 

Certiorari  by  William  P.  Douglas  to  review  the  action  of  Davie 
L.  Van  Nostrand,  as  supervisor,  Frederick  H.  Whiting,  as  towi 
clerk,  and  Henry  O.  Ditmis,  Oliver  Crooks,  and  James  M.  Higgina 
as  assessors,  of  the  town  of  Flushing,  in  assessing  relator's  lane 
at  160,000.  The  assessment  was  sustained,  and  relator  appeals 
Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ 

Howard  A.  Sperry,  for  appellant. 
Benjamin  W.  Downing,  for  resjjondents. 

BARNARD,  P.  J.  The  relator  for  some  six  years  has  been  as 
sessed  for  his  lands  in  the  town  of  Flushing,  lying  on  Little  Necl 
bay,  and  consisting  of  about  175  acres  of  land,  at  the  sum  of  |42, 
750.  In  1891  the  assessors  raised  the  value  as  a  basis  of  assess 
ment  to  f 60,000.  This  writ  is  brought  to  reduce  the  assessmen 
on  the  ground  that  the  assessment  is  unequal,  and  proportionate!] 
higher  than  that  on  other  real  estate  in  the  tovm.  The  relator'^ 
witnesses  testify  1±Lat  the  value  of  the  property  Is  from  |80,00( 
to  1105,000.  The  defendants  produce  evidence  that  the  value  h 
1175,000,  possibly  f200,000.  The  proof  shows  that  the  propert: 
has  risen  in  value  50  per  cent,  between  the  assessment  of  189( 
and  thp  one  complained  of  in  1891.  The  relator  selected  certaii 
parcels  of  land  on  the  assessor's  books  as  a  basis  for  the  allega 
tion  of  irregularity.  The  proof  shows  that  these  pieces  are  as 
sessed  higher  in  proi)ortion  to  the  values  than  the  property  of  re 
lator  is.  The  proof  entirely  fails  to  show  any  reason  for  the  re 
duction  of  the  assessment.  The  order  dismissing  the  writ  shonl( 
therefore  be  affirmed,  with  |10  costs,  besides  disbursements. 


SAGE  et  al.  v.  CULVER  et  aL 

(Supreme  Court,  General  Term,  Second*  Department     July  28,  1893.) 

1.  CoRPOBATiOHB— Action  by  Stockholders— Pleading. 

In  an  action  by  stockholders  of  a  railroad  company  for  an  accounting: 
tlie  complaint  alleged  that  defendants  were  president  and  tresisurer  o 
the  company,  and  had  always  controUed  it;  that  the  stock  amounted  u 
$500,000,  and  the  raUroad  was  mortgaged  for  |500,000;  that  afterwardi 
part  of  the  line  was  sold  for  $420,000;  that  defendants  approprlatec 
$250,000  of  the  company's  money  to  pay  themselves  for  aUeged  advance 
for  improvements  which  were  not  made  until  several  years  later;  tha 
the  company  has  apparently  done  a  prosperous  business,  but  has  neve 
paid  any  dividends,  though  it  has  been  in  operation  about  18  years;  am 
that  plaintiffs  were  refused  any  information  about  the  affairs  of  the  com 
pany,  and  were  not  aUowed  to  see  the  books.  Hdd,  that  the  complain 
charged  defendants  with  misapplication  of  the  funds  of  the  company,  anc 
therdore  stated  a  cause  of  notion. 
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9L  Samb— Action  by  Company. 

Where  corporate  funds  have  been  wasted  by  persons  who  obtained 
control  of  the  corporation,  and  they  still  remain  in  control,  a  stockholder 
may  sue  without  first  demanding:  that  an  action  be  brought  by  the  com- 
pany. 

Appeal  from  special  term,  Kings  county. 

Action  by  Henry  W.  Sage,  Dean  Sage,  and  William  H.  Sage 
against  Andrew  R  Culver,  AHan  C.  Washington,  and  the  Prospect 
Park  &  Coney  Island  Railroad  Company,  for  a  discovery  of  the 
affairs  of  tlie  company,  an  accounting,  and  to  enjoin  defendants 
Culver  and  Washington  from  diverting  the  property  of  the  com- 
pany to  their  individual  benefit  From  an  order  sustaining  a 
demurrer  to  the  complaint,  with  leave  to  plaintiffs  to  amend,  and 
from  an  interlocutory  judgment  entered  thereon,  plaintiffs  ap- 
peal.   Eeversed. 

For  former  report,  see  19  N.  Y.  Supp.  936. 

Argued  before  BAENABD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

William  C.  De  Witt,  for  appellants. 
Wingate  &  Cullen,  for  respondents. 

BARNARD,  P.  J.  The  Prospect  Park  &  Coney  Island  Railroad 
Company  was  organized  in  1874,  and  operates  a  railroad  from  the 
city  cf  Brooklyn  to  Coney  Island.  The  defendant  Culver  is  the 
president  and  the  defendant  Washington  the  treasurer  thereof. 
The  complaint  states  that  in  1879  the  capital  stock  was  f  500,000 
in  amount,  of  which  the  plaintiffs  owned  ?^0,000;  that  there  then 
existed  a  first  and  only  mortgage  of  |500,000;  that  in  1880  the 
capital  stock  was  reduced  by  an  issue  of  income  bonds  to  the 
extent  of  one-half  the  stock.  In  1886  the  company  sold  a  *part 
of  its  line  for  ^420,000,  secured  by  a  mortgage  due  January  1, 
1895.  The  defendants  Culver  and  Washington  then  proposed  to 
create  a  new  mortgage  on  the  part  of  the  line  wanted  for  |500,- 
000,  and  with  the  proceeds  to  pay  a  debt  to  defendants  Culver  and 
Washington,  to  pay  the  180,000  needed  with  the  ^0,000  mort- 
gage to  pay  in  full  the  |500,000  first  mortgage,  and  to  leave  the 
balance  of  |170,000  in  the  treasury  of  the  company  for  improve- 
ments. 1390,000  of  bonds  were  issued  under  this  project  The 
defendants  Culver  and  Washington  owned  a  large  majority  of  the 
stock  of  the  company,  and  have  always  controlled  its  management 
The  plaintiffs  were  opposed  to  the  second  mortgage  of  |500,000. 
The  company  has  apparently  done  a  prosperous  business,  which 
the  plaintiffs  believe  to  have  been  sufficient  to  pay  dividends  upon 
its  stock,  especially  after  the  sale  of  the  portion  of  its  line  for 
f420,000,  but  it  has  never  paid  a  dividend  on  its  stock,  or  any  in- 
terest on  its  income  bonds.  The  company  leased  a  small  road, 
buat  by  the  New  York  &  Coney  Island  Railroad  Company,  of 
which  the  defendant  Culver  was  president,  and  the  defendant 
Washington  the  treasurer,  for  |10,000  a  year,  which  did  not  cost 
more  than  150,000.  The  defendant  company  has  refused  to  give 
the  plaintiffs  information  as  to  its  management    The  company 
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has  refused  to  show  its  books  to  the  plaintiffs.  A  new  mortgage 
of  f200,000  was  authorized  by  the  stockholders  in  1891  for  th< 
purpose  of  paying  off  the  floating  debt  The  company  refusei 
to  give  any  information  about  this  floating  debt  Culver  anc 
Washington  state  that  the  |250,000  debt  which  they  paid  them 
selves  out  of  the  treasury  of  the  company  was  for  a  loan  by  then 
to  the  company  for  certain  improvements  which  were  not  in  faci 
made  until  several  years  after  that  date.  Culver,  Washington,  anc 
the  plaintiffs  own  the  entire  stock  and  income  bonds  wltii  the  ex 
ception  of  a  slight  fraction,  and  Culver  and  Washington  have  th< 
exclusive  control  of  the  road  and  its  management  "nie  complaim 
states  a  cause  of  action.  WhUe  a  minority  stockholder,  in  tht 
absense  of  waste,  mismanagement,  or  fraud,  has  no  individuv 
standing,  the  complaint  does  charge  a  general  misapplication  of  th( 
funds  by  two  persons  who  have  obtained  control  of  the  corporate 
management.  That  the  company  has  done  business  suflScient  t< 
pay  dividends,  and  it  has  not  done  so,  this,  of  itself,  would  not  \h 
sufficient  to  make  a  cause  of  action;  but  the  managers  admit  thai 
they  have  taken  f250,000  from  the  treasury  for  themselves  foi 
money  loaned  for  improvements  which  were  not  then  made,  noi 
were  they  made  for  several  years  thereafter,  and  which  were 
in  fact,  paid  out  of  the  ordinary  revenue  of  the  company,  so  thai 
the  admission  and  averment  assert  a  direct  charge  of  misappro 
priating  the  proceeds  of  a  loan  which  the  company  made  undei 
the  management  of  the  president  and  treasurer,  and  that  then 
was  no  legal  justification  of  the  act.  Assuming  all  the  facti 
in  the  case  in  connection  with  this  charge,  there  is  a  case  mad< 
for  an  accounting.  The  minority  stockholder  should  have  th( 
right  to  require  a  statement  from  the  company.  Robinson  v.  Smith 
3  Paige,  222.  It  is  not  necessary  to  demand  that  the  companj 
bring  the  action,  as  the  company  is  still  under  the  control  of  tbi 
alleged  wrongdoers.  Brinckerhoff  v.  Bostwick,  88  N.  Y.  52.  Th( 
order  sustaining  the  demurrer  to  the  complaint  and  the  inter 
locutory  judgment  therein  should  be  reversed,  and  the  demurrei 
overruled,  with  costs;  the  defendant  to  have  the  right  to  answei 
in  20  days  on  payment  of  costs  of  demurrer  and  of  appeal  AI 
concur. 


NIEMANN  V.  OOLLYBR. 

(Supreme  Ck>urt,  General  Term,  Second  Department     July  28,  1893.) 

Attorney  and  Client — CJompensation. 

Where  an  attorney  is  caUed  into  Important  unflnlslied  litigation,  tc 
succeed  distinguished  counsel,  who  have  faUed  to  satisfy  the  cUent,  i1 
cannot  be  said  that  the  matters  were  trivial,  and  not  worthy  of  cem^ 
pensation. 

Appeal  from  judgment  on  report  of  referee. 
Action  by  James  P.  Niemann  against  George  B.  CoUyer  to  re 
cover  for  professional  services  rendered  by  plaintiff  as  an  attor 
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npy.     From  a  Judgment  in  favor  of  plaintiff,  defendant  appeals. 
AfHrmed. 

Argued  before  BABNAED,  P.  J.,  and  DYKMAN  and  PRATT, 
JJ. 

McMahon  &  Handley,  (Dennis  McMahon,  of  counsel,)  for  ap- 
pellant 

James  P.  Niemann,  (Benjamin  W.  Downing  and  Augustus  K. 
Weller,  of  counsel,)  for  respondent. 

PBATT,  J.  We  do  not  find  any  yalid  exceptions.  Only  a 
question  of  fact  is  involved,  viz.  1±Le  value  of  plaintiffs  services. 
The  referee  has  large  experience,  and  his  findings  are  sustained 
by  the  evidence.  The  plaintiff  was  called  into  important  un- 
finished litigations,  to  succeed  very  distinguished  counsel,  who 
had  failed  to  satisfy  the  client.  Under  such  circumstances,  it 
cannot  be  successfully  contended  that  the  matters  were  trivial, 
and  not  worthy  of  compensation.     Judgment  affirmed,  with  costs. 


(71. Him,  209.) 
BYRNES  V.  NEW  YORK,  L.  B.  &  W.  R.  CO. 

(Supreme  Ck>urt»  General  Term,  Second  Department     July  28,  1893.) 

Ikjurt  to  Railboad  Employe— Neglect  of  Company  to  Make  Rules. 

lu  an  action  against  a  railroad  company  for  injuries  to  an  employe 
resulting  from  the  improper  loading  of  a  lumber  car  so  that  the  braken 
would  not  work,  there  was  no  evidence  that  defendant  had  promulgated 
any  rule  requiring  the  inspection  of  cars  after  loading,  or  had  made  pro- 
vision for  making  such  inspection,  except  that  the  agent  at  the  station 
where  the  car  was  loaded  said  that  he  understood  it  to  be  his  duty  to 
Inspect  each  loaded  car,  and  so  instructed  the  men  xmder  him.  He  did 
not,  however,  inspect  the  car  in  question,  and  men  formerly  under  him 
said  that  he  had  never  given  any  instructions  in  that  regard.  Hdd,  that 
the  question  whether  defendant  had  made  proper  provisi(m  for  the  In- 
spection of  cars  after  loading  was  for  the  jury. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Elizabeth  Byrnes  against  the  New  York,  Lake  Erie 
&  Western  Bailroad  Company  for  the  death  of  plaintiffs  hus- 
band. From  a  judgment  dismissing  the  complaint  at  the  close 
of  the  testimony,  and  for  1725.30  costs  of  the  action,  plaintiff  ap- 
peals.   Beversed. 

Argued  before  DYKMAN  and  PKATT,  JJ. 

John  W.  Lyon,  for  appellant. 
Lewis  E.  Carr,  for  respondent.    . 

PRATT,  J.  The  law  of  this  case  has  been  settled  by  the  court 
of  appeals  in  113  N.  Y.  255,  21  N.  E.  Rep.  50.  It  was  there  held, 
reversing  a  judgment  for  the  plaintiff,  tiiat  the  evidence  showed 
that  the  defendant  was  not  guilty  of  negligence,  inasmuch  as  the 
defendant  had  established  a  system  of  rules  for  the  inspection  of 
cars  after  they  were  loaded,  and  before  they  were  sent  out  upon 
the  road,  to  ascertain  if  they  were  properly  loaded,  so  as  to  be 
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safe  for  handling  by  its  employes.  The  cause  of  the  accideni 
therefore,  was  the  fault  of  a  fellow  servant  in  not  complying  witl 
the  rules  in  making  a  proper  inspection.  \  The  plaintiff  claimed 
that  the  car  had  been  loaded  with  lumber  so  as  to  prevent  the  us 
of  the  brake  at  one  end  of  the  car,  and  thereby  the  husband  o 
the  plaintiff  lost  his  life.  The  case  was  sent  back  for  a  new  tria] 
with  the  following  instructions  contained  in  the  opinion,  to  wit: 

'*If  there  should  be  made  any  question  on  a  retrial  as  to  whether  the  eon 
pany  had,  in  fact,  provided  rules  for  an  inspection  of  the  care,  and  prope 
men  to  inspect  them,  after  they  were  loaded,  and  before  they  were  takei 
away,  such  question  would  be  prefer  to  submit  to  the  jury,  under  proper  Ib 
stnictions." 

We  think  the  evidence  raised  precisely  that  question,  and  tha 
it  should  have  been  submitted  to  the  jury.  It  is  to  be  observer 
that  there  was  no  evidence  whatever  on  the  part  of  the  defend 
ant  of  the  promulgation  of  any  such  rule.  No  printed  or  writtei 
rule  of  that  kind  was  sworn  to,  nor  even  verbal  instructions  givei 
by  any  officer  to  persons  in  charge  of  depots  on  the  road.  Th( 
nearest  approach  to  any  such  proof  was  the  testimony  of  Lord,  wh( 
had  charge  of  the  business  at  the  depot  where  this  car  was  loaded 
who  said  he  considered  it  a  part  of  his  duty  to  do  so,  and  so  in 
structed  the  men  under  him;  and  there  was  also  proof  by  som< 
men  under  him  that  he  had  so  instructed  them,  but  this  proo 
was  shaken  by  the  fact  that  Lord  did  not  inspect  this  car,  anc 
by  further  proof  by  former  employes  that  Lord  had  never  givei 
them  any  such  instructions.  It  is  true  Lord  said  it  was  his  custom 
but  that  is  far  from  proving  that  the  defendant  had  establishe< 
and  maintained  a  rule  for  the  inspection  of  loaded  cars  befon 
they  were  sent  out  This  question  was  purely  one  of  fact,  and 
considering  the  manner  of  Lord's  testifying,  and  the  fact  that  i 
was  possibly  his  fault  in  failing  to  inspect  this  car  that  the  acci 
dent  happened,  and  ihe  further  fact  that  he  was  contradicted  b^ 
two  witnesses,  made  it  proper  that  this  question  should  be  sul 
mitted  to  the  jury.  The  defendant  makes  no  point  that  the  de 
ceased  was  guilty  of  contributory-  negligence,  or  that  the  car  wai 
not  proved  to  be  defective  when  deceased  took  possession  of  it 
The  only  point  in  the  case,  therefore,  is  whether  the  defendani 
had  established  and  maintained  a  system  of  inspection  to  ascer 
tain  whether  its  cars  were  properly  loaded.  In  this  case  th( 
question  is  vital,  as  tiiis  car  was  not  loaded  by  the  employes  o1 
the  defendant,  but  by  the  shipper  of  lumber.  Judgment  reversed 
and  new  trial  ordered,  costs  to  abide  the  event. 

(71  Hun,  211.) 
DRAKE  V.  NEW  YORK  IRON  MINE  et  aL 

(Supreme  Court,  General  Term,  Second  Department     Jtily  28,  1893.) 

Stat  of  Proceedings— Payment  of  Costs  in  Pbevious  Action. 

An  order  staying  proceedings  until  the  costs  of  a  previous  action  liaT« 
been  paid  will  not  be  granted  at  defendant's  request,  wlien  an  attempt  by 
plaintiff  to  set  up  in  ttie  previous  action  tlie  facts  on  which  the  secoad 
action  is  based  was  defeated  by  the  objection  of  defendant 
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Appeal  from  special  term,  Queens  county. 

Action  by  John  R  Drake  against  the  New  York  Iron  Mine,  Wil- 
liam L.  Wetmore,  and  Matthew  H.  Maynard,  as  assignee  in  bank- 
ruptcy of  said  Wetmore.  From  an  order  staying  proceedings  until 
the  costs  of  a  former  action  should  be  paid,  plaintiff  appeals/  Be- 
versed. 

For  former  report,  see  21  N.  Y.  Supp.  491,  1117. 

Argued  before  BAKNAED,  P.  J.,  and  DYKMAN  and  PRA.TT,  JJ. 

Roger  M.  Sherman,  for  appellant. 
Frank  E.  Smith,  for  respondents. 

PEATT,  J.  The  plaintiff  appeals  from  an  order  staying  proceed- 
ings until  the  cost  of  a  previous  action  are  paid.  Such  orders  are 
properly  made  where  a  plaintiff  yezatiously  pursues  a  defendant 
with  unnecessary  litigation,  (Ex  parte  Stone,  3  C5ow.  380,)  but 
there  is  no  inflexible  rule  compelling  courts  to  make  such  order 
where  the  plaintiff  is  not  in  fault,  and  the  result  would  be  not  to 
prevent,  but  to  promote,  injustice.  In  the  present  case,  the  com- 
plaint, which  is  verified,  states  a  good  cause  of  action.  There 
is  no  answer,  not  even  an  affidavit  of  merits,  nor  any  doubt  thrown 
over  the  justice  of  plaintiffs  claim.  So  far  as  can  be  learned 
from  the  various  records  before  us,  the  plaintiff  has  for  many 
years  had  meritorious  grounds  of  complaint,  against  which  defend- 
ants have  successfully  defended  themselves  by  sklUful  use  of  tech- 
nicalities. Whether,  in  such  case,  a  stay  of  proceedings  should 
be  granted,  even  should  defendants  bring  themselves  within  the 
letter  of  the  rule,  may  well  be  doubted.  But  one  of  the  grounds 
of  a  successful  application  is  identity  of  the  subject-matter  of  the 
actions.  In  the  former  action,  reported  in  8  N.  V.  Supp.  193,  the 
plaintiff  sought  to  introduce  by  a  supplemental  complaint  the 
facts  upon  which  this  action  is  based.  This  was  prevented  by  the 
objection  of  the  defendant  and  the  ruling  of  the  court  that  the 
present  cause  of  action  could  not  be  introduced  and  tried  in  that 
action.  As  defendants  have  once  procured  a  ruling  that  the  causes 
of  action  are  different,  and  prevented  a  determination  in  that  ac- 
tion of  the  facts  now  set  up,  rendering  a  new  action  necessary, 
they  cannot  now  be  sustained  when  they  seek  a  stay,  and  assert 
the  causes  of  action  to  be  the  same.  Order  apj)ealed  from  reversed, 
and  original  motion  denied,  with  costs  in  all  the  courts.  All 
concur. 


(71  Hxm,  123.) 
PEOPLE  V.  ALBOW. 

(Supreme  Court,  General  Term,  Second  Departm^it     July  28,  1803.) 

Palbe  Prbtenseb— Offer  to  Seltj  Counterfeit  Money—Ikdictment. 

An  indictment  under  Pen.  Code,  §  527,  making  it  a  felony  to  aid  or 
abet  a  scheme  to  defraud  by  means  of  circulars  offering  for  sale  paper 
money,  or  to  inform  any  one  where  it  can  be  obtained,  is  sufficient  If  it 
alleges  that  defendant,  by  means  of  a  circular,  offered  one  C.  paper 
money,  or  what  pretended  to  be  such;    that  thereby  C.  was  induced  to 
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come  to  Poughkeepsie,  to  boy  of  defendant  money  or  pretended  money 
and  that  defendant  showed  0.  a  good  government  biU,  and  offered  U 
take  C.  to  one  who  would  sell  him  bills  like  it,  wliich  he  called  "goods/ 
greatly  below  their  face  value.  Pratt,  J.,  dissenting,  on  the  groxmd  tha 
the  indictment  did  not  allege  that  the  acts  charged  were  with  taitent  ti 
defraud,  or  that  the  money  to  be  sold  waa  "counterfeit" 

Appeal  from  court  of  sessions,  Dutchess  county. 
Gteoi^e  Albow  was  convicted,  under  Pen.  Cede,  §  527,  of  oflEerinj 
for  exchange  "green  goods,"  and  appeals.     Affirmed. 
Argued  before  BAKNARD,  P.  J.,  and  PRATT,  J. 

Daniel  O'Connell  and  A.  J.  Eose,  for  appellant 
Horace  D.  Hufcut,  for  respondent 


ir 


BARNARD,  P.  J.  The  section  of  the  Penal  Code  under  whid 
this  indictment  is  framed  is  not  aimed  solely  at  counterfeit  papei 
money.  The  section  was  designed  to  meet  a  nefarious  business 
which  may  include  counterfeit  money;  but  the  persons  engaged  li 
it  were  generally  careful  to  advertise  good  money,  which  would  \h 
sold  at  much  less  than  the  face  value.  The  transaction  sometimei 
resulted  in  a  sudden  snatching  of  the  money  of  the  proposed  buyer 
and  a  flight  with  it  by  the  seller  or  his  agent  Sometimes  th< 
good  money  of  the  buyer  was  obtained  by  a  package  so  made  uj 
as  to  represent  a  package  of  money,  and  before  its  examinatioi 
the  seller  would  disappear.  The  evil  which  the  legislature  intends 
to  prevent  is  shown  in  the  present  casa  Some  one  writes  a  lettei 
to  one  Oassall,  in  South  Carolina,  under  the  name  of  Charles  Mans 
field,  283  St  Nicholas  avenue,  N.  Y.  This  letter  contains  an  offei 
to  sell  goods  so  that  CassaU  could  make  money.  The  price  ii 
stated  to  be  |3,000  for  (300,  and  larger  sums  for  smaller  prices 
The  place  of  meeting  between  buyer  and  seller  was  Poughkeepsie 
N.  Y.,  where  the  buyer  was  to  register  under  an  assumed  name  ai 
a  sx)ecified  hotel  there.  Cassall  was  to  send  a  message  by  telegram 
and  this  telegraphic  message  was  to  be  produced  by  the  seller  ai 
Poughkeepsie.  There  was  a  long  and  artfully  prepared  communi 
cation,  to  the  effect  that  by  the  neglect  of  the  officials  of  the  gen 
eral  govermnent  there  was  a  fraudulent  issue  of  government  i>ape] 
money;  that  it  seemed  to  the  writer  of  this  communication  thai 
duplicate  articles  were  in  the  possession  of  New  York  parties,  anc 
that  the  work  of  the  government  could  not  be  detected  from  th( 
work  of  "those  people  in  New  York.*'  Cassall  accepted,  and  wai 
met  in  Poughkeepsie  by  the  defendant  at  the  place  designated,  an^ 
he  admitted  himself  to  be  the  proxxjsed  seller  who  hsS  arranged 
the  meeting.  The  indictment  fairly  tells  this  story:  That  th( 
defendant,  by  means  of  circular  letters  addressed  to  Cassall,  offeree 
him  paper  money,  or  what  was  pretended  to  be  paper  money;  that 
by  means  of  this  letter  and  circular  and  contents  Cassall  was  in 
duced  to  come  to  Poughkeepsie,  to  buy  of  George  Albow,  the  de 
fendant,  money,  or  pretended  money,  and  that  tiiere  he  diowed  a 
good  JlOO  government  bill,  and  offered  to  take  Cassall  to  New  York, 
to  an  old  man,  who  would  sell  to  him  bills  like  it  at  the  rate  oi 
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$1,000  for  $100  of  Gassall's  money.  These  bills  he  called  ''goods." 
Ry  section  527  of  the  Penal  Code  it  is  made  a  felony  to  aid  or  abet 
a  scheme  to  defraud  by  means  of  circulars,  offering  for  sale  paper 
money,  informing  any  one  where  it  could  be  obtained.  The  stat- 
ute in  question  is  strictly  followed  in  and  by  the  indictment  *'A 
person  •  •  •  who  circulates  or  distributes  ♦  •  ♦  any 
letter  •  •  ♦  offering  for  sale  •  •  •  any  counterfeit  coin, 
pai>er  money,.  ♦  •  •  or  other  tokens  of  value,  whether  called 
*green  articles,'  *queer  coins,'  'paper  goods,'  1)ills  of  spurious  treas- 
ury notes,'  *Unit^  States  goods,'  'green  paper  goods,'  'business  that 
is  not  le^timate,'  'cigars,'  'green  cigars,'  or  by  any  other  name  or 
title  or  any  other  device  of  a  similar  character,  shall  be  guilty  of 
a  felony."  The  telegraphic  messages  were  properly  received.  The 
defendant,  In  his  conversation  with  Cassall,  admitted  that  he  had 
sent  them.     The  conviction  should  therefore  be  affirmed. 

PRATT,  J.,  (dissenting.)  The  conviction  in  this  case  must  be  jus- 
tified, if  at  all,  under  section  527  of  the  Penal  Code,  which  requires 
the  following  elements  to  constitute  a  crime:  The  printing,  circu- 
lation, or  distribution  of  a  letter,  circular,  card,  pamphlet,  hand- 
bill, or  any  other  written  or  printed  matter  which  shall  offer  or 
purport  to  offer  for  sale,  exchange,  or  as  a  gift,  counterfeit  coin  or 
paper  money,  or  which  shall  give  or  purport  to  give  information 
where  counterfeit  coin  or  pai>er  money  can  be  procured,  with  the 
intent  to  defraud,  etc.  The  indictment  contains  no  allegation  that 
the  acts  charged  were  with  intent  to  defraud.  It  does  not  say  that 
any  act  charged  had  any  relation  to  counterfeit  coin  or  counter- 
feit paper  money.  The  nearest  approach  to  a  charge  of  anything 
counterfeit  is  that  the  offer  related  to  "'green  goods,'  so  called, 
being  paper  money,  or  pretending  to  be  paper  money;"  that  the 
goods  were  "like  a  'one  dollar  greenback,'  so  called,  being  a  treasury 
note  issued  by  the  government  of  the  United  States,"  etc.  The 
allegation  seems  to  be  that  the  stuff  was  money, — "being  jmper 
money,"  "^being  a  treasury  note,"  etc.  This  is  rather  an  allegation 
of  the  genuineness  than  the  counterfeit  character  of  the  stuff.  We 
are  sorry  to  feel  forced  to  hold  that  this  indictment  did  net  charge 
a  crime,  for  the  evidence  strongly  tends  to  show  that  the  defend- 
ant ought  to  have  been  punished  under  the  section  in  question.  We 
therefore  reverse  this  conviction,  but,  instead  of  discharging  de- 
fendanty  will  order  a  new  trial,  thinMng  that  perhaps  something 
may  yet  be  devised  to  promote  justice  in  the  premises. 


(71  Hun,  133.) 
WEIL  V.  HILL.  (No.  1.) 

HILL  V.  SAME.  (No.  2.) 

(Snpreme  Court,  Cteeral  Term,  Second  Department    July  28,  1893.) 

JUDemHT  BT  CONFBBSIOir— SUFFICIBNCT  OF  STATEMENT. 

A  Statement  for  a  Judgment  by  confession,  that  the  amount  is  due  for 
cattle,  horses,  and  agricultural  implements,  rent  of  a  fkrm  paid  by  plain- 
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tiff  for  defendant,  and  money  advanced  for  the  conduct  of  defendant*! 
business  and  support  of  his  family  down  to  the  time  of  making  such  state 
ment,  is  a  sufficient  compliance  with  CJode  CivU  Proc.  (  1274,  requiring  i 
statement  of  "the  facts  out  of  which  the  debt  arose,"  which  "must  sho^ 
tliat  the  sum  confessed  is  Justly  due,  or  to  become  due." 

Appeal  from  special  tenn,  Westchester  county. 

Action  by  Hugo  WeU  against  Charles  A.  Hill,  and  by  Embre< 
Hill  against  the  same  defendant.  Judgment  was  rendered  in  eacl 
action  for  plaintiff.  From  an  order  denying  a  motion  by  sai( 
Weil  to  set  aside  the  judgment  obtained  by  said  Embree  Hilly  sai( 
Weil  appeals.     Affirmed. 

Argued  before  BAKNABD,  P.  J.,  and  DYKMAN,  J. 

Alex.  Finelite,  for  appellant. 

Henry  C.  Henderson,  for  respondent. 

DYKMAN,  J.  The  plaintiff  in  action  No.  2  obtained  a  judgmon 
by  confession  against  the  defendant  in  that  action  on  the  Cth  da; 
of  October,  1892,  for  the  sum  of  f 8,016.50.  The  plaintiff  in  actioi 
No.  1  obtained  a  judgment  in  that  action  against  the  defendant  oi 
the  22d  day  of  November,  1892,  for  the  sum  of  J192.18.  The  plaiB 
tiff  in  action  No.  1  made  a  motion  to  set  aside  the  judgment  in  actioi 
No.  2  on  the  ground  of  the  insufficiency  of  the  statement  upon  whic] 
it  was  enter^.  That  motion  was  denied,  and  this  appeal  is  fron 
that  order  of  denial.  The  question  upon  this  appeal,  therefore,  i 
whether  the  statement  is  a  sufficient  compliance  with  the  provisioi 
of  the  Code  under  which  it  was  made. 

Bo  far  as  this  case  is  concerned,  the  judgment  being  for  mone^ 
due,  the  requirement  of  the  statute  in  respect  to  the  written  state 
ment  is  this: 

"It  must  state  the  siun  for  which  Judgment  may  be  entered,  and  authoris 
the  entiy  of  Judgment  therefor.  If  the  Judgment  to  be  confessed  is  fo 
luoney  due  or  to  become  due,  It  must  state  concisely  the  facts  out  of  whld 
the  debt  arose,  and  must  show  that  the  sum  confessed  Is  Justly  due  or  to  be 
come  due."     Code  ClvU  Proc.  (  1274. 

This  section  of  the  statute  has  remained  substantially  unchanged 
and  in  its  present  form,  since  the  adoption  of  the  Code,  in  1S4S 
Such  alterations  as  it  has  received  hare  been  made  to  avoid  repeii 
tion,  and  secure  grammatical  accuracy.  Note  to  section  1274.  Th( 
language  has  not  been  free  from  obscurity,  ahd  in  the  early  day 
of  the  first  Code  the  section  came  many  times  before  the  courts  foi 
construction;  and  the  adjudicated  cases  in  which  the  statute  cam( 
under  review  are  authority  now,  because,  as  we  have  already  said 
it  has  remained  substantially  unchanged.  The  rule  estiiblished  bj 
the  reported  cases  seems  to  be  that: 

"A  concise  statement  of  the  facts  out  of  which  the  indebtednens  arose  I 
required,  so  that  any  party  interested  may  be  able  to  Investigate  the  matters 
aud  thus  ascertiiin  whether  the  confession  of  judgment  was  accurate,  honest 
and  bona  fide.  It  may  also  be  supposed  that  it  was  the  purpose  of  the  legi^ 
lature  that  the  statement  of  fiicts  should  be  so  definite  that  the  affiant  woulc 
be  exposed  to  punishment  for  perjury  In  case  of  any  misstatement"  Woo( 
v.  mtcheU.  117  N.  Y.  441,  22  N.  E.  Rep.  1125. 
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Turning  now  to  the  statement  in  this  case,  we  may  examine  it 
in  the  light  of  this  role.     The  statement  is  as  follows: 

*U  do  hereby  confess  Judgment  in  this  action,  in  favor  of  Embree  HiU, 
for  the  sum  of  eight  thousand  dollars,  and  authorize  judgment  to  be  entered 
therefor  against  me.  This  confession  of  Judgment  is  for  a  debt  Justly  in- 
cuiTed,  and  now  due  to  the  plaintiff,  arising  upon  the  foUowing  facts:  That 
at  the  time  I  began  business  as  a  producer  of  milk,  and  farmer,  the  plaintiff 
furnished  me  with  cows,  horses,  wagons,  and  other  articles  and  utensils  re- 
quired in  the  business,  and  hired  a  farm  for  me,  paying  the  rent  therefor, 
and  has  since  that  time  advanced  me  moneys  to  enable  me  to  conduct  said 
business,  and  to  support  my  family,  down  to  the  present  time,  which  said 
money  so  advanced,  and  the  horses,  cattle,  wagons,  and  utensils  furnished  as 
afbresaid,  were  worth  upwards  of  eight  thousand  dollars." 

The  statement  was  signed  and  veriHed  by  the  defendant  in  the 
manner  required  by  the  statute.  Thus  we  have  a  statement  that 
the  amount  for  which  the  judgment  is  confessed  is  due  for  cattle, 
horses,  wagons,  and  agricultural  implements,  rent  of  a  farm  paid 
by  the  plaintiff,  and  money  advanced  for  the  conduct  of  the  business 
and  support  of  the  defendant's  family;  and,  although  no  dates  lire 
given,  the  advancement  of  money  in  the  business  continncnl  to  the 
time  of  the  confession  of  judgment  It  is  easily  inferred  that  the 
farming  by  the  defendant  had  been  continuous,  and  so  the  indebted- 
ness had  been  incurred,  from  time  to  time,  for  a  year  or  more  pre- 
vious to  October,  1892.  The  statement  is  as  particular  and  full 
as  the  statements  in  the  cases  of  Keusbaum  v.  Keim,  24  N.  Y.  329; 
Lanning  v.  Carpenter,  20  N.  Y.  447;  and  Freligh  v.  Brink,  22  N.  Y. 
418, — and  all  those  statements  received  the  approbation  of  the  court 
of  appeals.  It  furnished  suflftcient  facts  to  enable  any  party  inter- 
•ested  to  investigate  the  transactions,  and  ascertain  the  truth  and 
accuracy  of  the  statement  It  would  be  easily  ascertained  whether 
the  defendant  hired  a  farm,  and  engaged  in  the  mUk  business,  and 
whether  the  plaintiff  paid  the  rent  therefor;  also,  whether  stock 
and  implements  were  furnished  by  the  plaintiff  to  the  defendant, 
and  the  time  of  all  those  transactions.  Our  conclusion  is  that  the 
statement  is  sufficient,  and  that  the  order  should  be  afiOrmed,  with 
f  10  costs  and  disbursements. 


(71  Hun,  144.) 
CASSIDY  V.  CITY  OF  POUGHKEEPSIB. 

(Supreme  CJourt,  (Jeneral  Term,  Second  Department     July  28,  1888.) 

HuNiciPAL  Corporations— Dbpectivb  Streets. 

The  fact  that  a  sewer  system  was  constructed  by  water  commissioners, 
free  from  any  control  by  the  city,  does  not  exempt  the  city  from  liablUty 
for  an  accident  happening  15  years  thereafter,  ng  a  result  of  the  coyer 
of  a  sewer  basin  in  the  street  having  become  worn  and  out  of  repair  from 
protracted  use. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Susan  Cassidy  against  the  city  of  Poughkeepsie  for 
injuries  resulting  from  a  defective  cover  to  a  sewer  basin  in  the 
street.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
^rmed. 
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Argued  before  DYKMAN  and  PRATT,  JJ. 

C.  B.  Herrick,  for  appeUant 

Defendant  city  is  not  liable  for  any  defects  in  the  sewer  basin,  since  it  -w 
constructed  by  water  commissioners,  free  from  control  by  tbe  city,  and  t 
adoption  of  the  plan  was  an  act  quasi  Judicial  in  its  nature.    Maxmllian 
Mayor,  62  N.  Y.  160;  Ham  v.  Mayor,  70  N.  Y.  459;  Ehrgott  v.  Mayor,  96 
Y.  264;  2  DUl.  Mun.  Corp.  §  968;  PettengiU  v.  Yonkers,  116  N.  Y.  558,  22 
E.   Rep.  1095;   Urquhart  v.  Ogdensburgh,  91  N.  Y.  67;   Monk  v.  Town 
New  Utrecht,  104  N.  Y.  552,  11  N.  E.  Rep.  208;  Rhlnelander  v.  City  of  Lo< 
port,  (Sup.)  14  N.  Y.  Supp.  850;   1  Shear.  &  R.  Neg.  i  269  et  seq;   Sherman 
Kortrighi,  52  Barb.  267. 

Defendant  city  is  bound  to  exercise  only  reasonable  care  and  diligence 
prevent  accidents.  Jenney  v.  City  of  Brooklyn,  120  N.  Y.  164,  24  N.  E.  R< 
274;  Hunt  v.  Mayor,  109  N.  Y.  134,  16  N.  E.  Rep.  820;  HubbeU  v.  aty 
Yonkers,  104  N.  Y.  434,  10  N.  E.  Rep.  858;  Tonkins  v.  Ferry  Co.,  47  Hun,  5< 
Ray,  Imp.  Dut  136;   Cleveland  v.  Steamboat  Co.,  68  N.  Y  306. 

J.  F.  Rmgwood,  (J.  Morschauser,  of  counsel,)  for  respondent 


PRATT,  J.  The  trial  judge  gave  this  case  to  the  jury  upon  t] 
simple  question  of  whether  the  plaintiff  had  suffered  her  damag 
through  the  neglect  of  the  defendant  to  discharge  its  duty  to  ca 
for  the  safety  of  the  public  streets  in  respect  to  that  portion 
Duane  street  through  an  oi)ening  in  which  the  plaintiff  had  fallc 
This  was  a  plain  issue,  upon  a  sound  basis  of  law,  from  the  c 
termination  of  which  by  the  jury  the  defendant  is  not  i*elieved  1 
the  argument  and  authorities  presented  by  its  learned  couns 
The  sewer  basin  and  its  cover  were  constructed  in  1876.  Grai 
ing  that  the  city  was  not  resi)onsible  for  the  action  of  the  wat 
commissioners,  either  in  the  adoption  of  the  plan  or  the  actu 
building  of  the  works,  it  by  no  means  follows  tliat  it  could  who! 
neglect,  for  a  i)eriod  of  15  years,  to  look  after  the  safety  of  t 
street  so  far  as  it  was  affected  by  the  structure  erected,  and  i 
main  free  from  all  responsibility.  It  would  seem  that  tiie  cot 
or  bridge  was  fit  and  adequate  for  many  years,  and  evidence  w 
given  upon  the  trial  to  show  that  its  instability  had  arisen  frc 
the  ordinary  incidents  of  protracted  use.  Common  prudence  d 
tated  that  the  city,  in  the  exercise  of  care  over  its  streets,  shou 
look  after  the  effects  of  such  use  upon  a  structure  quite  likely 
become  dangerous  in  the  course  of  time;  and  this  duty  was  equaJ 
incumbent  where  the  footiiold  had  been  originally  construct 
by  lawful  authority,  as  if  it  had  been  the  work  of  trespass  or  t 
elements.  The  trial  judge  appears  to  have  concurred  with  t 
defendant's  counsel  in  his  views  of  the  limitations  upon  municii: 
liability  applicable  to  the  case.  The  case  rested,  and  its  tri 
was  steadily  conducted  upon  the  fundamental  ground  of  the  defer 
ant's  liability  for  its  own  negligence.  The  jury,  thus  guided,  fou^ 
the  facts  sufficient  to  make  out  the  plaintiff's  case,  and  we  see  ] 
reason  why  their  verdict  should  be  disturbed. 

The  judgment  must  be  affirmed,  with  costa 
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(71  Hun,  207.) 
TAYLOR  Y.  BBRNARD  et  aL 

(Sapreme  Court,  Gtenoral  Term,  Second  Department    Jiily  28.  1893.) 

MORTGAOB— PaTMSNT—EtIBBNCK. 

In  an  action  to  foreclose  a  mortgage  it  appeared  that  the  parties  to  the 
mortgage  were  friends  and  neighbors:  that  the  mortgagee  bought  goods 
regular^  at  the  mortgagor's  store;  and  that,  finally,  his  account  amoimted 
to  as  much  as  the  mortgage.  Interest  on  the  mortgage  was  credited  on  the 
mortgagor's  books,  with  the  items  of  goods  sold  to  the  mortgagee,  and 
no  demand  for  principal  or  interast  was  made  until  16  years  after  the 
mortgage  was  made,  and  when  both  parties  were  dead.  Edd,  that  the 
mortgage  was  settled  and  paid. 

Appeal  from  special  term,  Westchester  county.  * 

Action  by  William  W.  Taylor  against  Franklin  B.  Bernard  and 

others  to  foreclose  a  mortgage.     From  a  judgment  for  defendants^ 

plaintiff  appeals.     Affirmed. 

Argued  before  B ARNAED,  P.  J.,  and  PBATT,  J. 

James  G.  De  La  Mare,  for  apx)ellant. 
L  Newton  Williams,  for  resi)ondent. 
O.  D.  W.  Clocke,  guardian  ad  litenL 

PRATT,  J.  This  is  an  action  for  foreclosure  of  a  mortgage  for 
^600,  made  in  1877,  and  both  parties  to  it  are  dead.  It  was  as- 
signed by  the  mortgagee's  administrator  to  the  plaintiff.  The 
defuDse  was  payment  in  effect  The  original  parties  to  the  mort- 
age were  neighbors  and  friends,  and  dealt  with  each  other  as  long 
as  they  both  lived.  The  mortgagor  kept  a  store,  and  the  mortgagee 
dealt  there  continuously,  and  in  1883  the  account  appears  to  have 
nubstantially  closed,  by  it  appearing  that  the  mortgagee  owed  the 
mortgagor  on  book  account  the  amount  of  the  mortgage.  This  was 
proved  beyond  question,  so  that,  if  the  amount  which  the  mort- 
gagee owed  the  mortgagor  could  not  be  set  off  or  regarded  as  pay- 
ment pro  tanto,  the  result  would  be  to  collect  the  whole  amount 
of  the  mortgage,  and  leave  the  book  account  entirely  unpaid,  as 
the  statute  of  limitations  would  cut  it  off.  It  is  difficult  to  con- 
ceive, how  any  one  can  maintain  such  a  proposition  in  this  case. 
W^e  think  the  findings  of  the  court  below  are  just,  and  amply  sup- 
ported by  the  evidence,  and  that  the  conclusions  of  law  naturally 
follow  from  the  findings. 

The  only  question  is  as  to  the  admissibility  of  the  books.  We 
think  they  were  admissible  under  the  proofs,  and,  taken  with 
all  the  other  proof  in  the  case,  established  beyond  all  question  the 
payment  of  the  mortgage.  All  the  circumstances  surrounding  the 
transaction  point  to  the  payment  of  this  mortgage  during  the  life- 
time of  the  parties,  and,  even  disregarding  the  evidence  furnished 
by  the  book  of  account,  it  looks  very  much  as  if  the  mortgage  was 
regarded  by  both  ixarties  as  settled  and  paid.  When  we  take 
into  consideration  the  relations  of  the  parties,  their  course  of  busi- 
ness, the  facts  that  interest  on  the  mortgage  was  credited  on  the 
hooks  of  the  mortgagor  with  the  items  of  goods  sold  to  the  mort- 
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gagee,  that  no  claim  was  made  for  bo  many  years  that  anythi 
was  due  on  the  mortgage,  all  point  to  the  theory  that  the  mc 
gagee  permitted  the  mortgagor  to  pay  off  the  mortgage  by  g« 
out  of  his  store.  No  other  reasonable  construction  can  be  plai 
upon  their  conduct.  The  decision  below  was  just  and  right,  s 
should  be  affirmed,  with  costs. 


m 


GREENLEAP  et  al.  v.  BROOKLYN,  F.  &  a  I.  RY.  00.  et  aL 

(Supreme  Court,  General  Term,  Second  Department   July  28,  1893.) 

Appbal— Appirmancb  by  Gekbral  Term. 

Where  the  parties  to  an  action  construe  differently  an  opinion  of 
court  of  appeals  on  a  fonner  appeal,  and  it  is  not  entirely  dear  that 
views  of  plaintiffs,  though  in  accordance  with  the  decision  of  the  gem 
term  at  a  former  trial,  are  supported  by  the  opinion  of  the  court 
appeals,  and  where  the  case  will  undoubtedly  be  carried  again  to  the  oc 
of  appeals,  a  judgment  for  defendants  will  be  affirmed. 

Appeal  from  special  term,  Elings  county. 

Action  originally  brought  by  Charles  H.  Greenleaf  ajid  James 
Butler  against  the  Brooldyn,  Flatbush  &  Coney  Island  Railv 
Company  and  Charles  W.  Kitchen,  to  recover  possession  of  If 
on  Coney  island,  in  the  town  of  Gravesend.  Charles  H.  Gre 
leaf  died  pending  the  action,  and  Elizabeth  Greenlesdf,  his  sole  ey 
utrix,  legatee,  and  devisee,  was  substituted  in  his  stead.  Fron 
judgment  dismissing  the  complaint  on  the  merits,  with  costs,  pis 
tiffs  apx)eal.    Affirmed. 

For  former  reports,  see  37  Hun,  435;  6  N.  R  Rep.  786;  8  N. 
Supp.  222;  8  N.  Y.  Supp.  30;  30  N.  E.  Rep.  762. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT, 

Williams  &  Ashley,  (Frederic  A.  Ward  and  Momay  Williai 
of  counsel,)  for  appellants. 
William  C.  De  Witt,  for  respondents. 

DYKMAN,  J.  The  parties  to  this  action  differ  in  respect  to 
decision  of  the  court  of  appeals  when  the  case  was  there  last  - 
cording  to  the  understanding  of  the  defendants,  the  court  ot  appe 
overthrew  the  proposition  tiiat  the  judgment  in  partition  impor 
seisin  of  the  land,  while  the  plaintiffs  contend  that,  the  opinion 
the  conrt  of  appeals  sustained  the  decision  of  the  general  term 
specting  the  legal  effect  of  that  judgment,  and  the  deeds  execui 
in  pursuance  thereof,  and  held  that  as  to  the  judgment  and  de€ 
in  view  of  their  age,  it  was  unnecessary  to  show  possession.  1 
opinion  of  the  court  of  appeals  states  that  the  authenticity  of  1 
judgment  was  established  by  the  record,  and  was  admissible  in  ( 
dence,  and  that  it  was  usually  impossible  to  prove  an  anci< 
possession  of  property  by  living  witnesses,  and,  when  a  deed  form! 
part  of  a  chain  of  title  is  so  ancient  that  there  can  be  no  pen 
living  who  can  testify  to  acts  of  ownership  by  the  grantor 
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grantee,  it  may  be  received  in  evidence  without  such  proof.    Then 
it  contains  this  language: 

**Wliile,  under  this  rule,  the  Judgment  hi  partition,  and  the  subsequent 
deed  to  John  Emmons,  were  admissible  in  evidence  without  proof  of  con- 
tempomneous  possession  of  the  land  by  the  parties  to  the  judgment  and 
deed,  yet  they  are  not  sufficient  evidence  of  title  of  one  who  claims  under 
theni  through  mesne  conveyances,  to  recover  in  ejectment,  without  showing 
some  subsequent  or  modem  possession  by  the  parties,  who  have  received 
later  deeds,  which  go  to  make  up  the  plaintiff's  claim  of  title." 

Understanding  this  last  clause  to  specify  a  requirement  which 
might  be  supplied  upon  another  trial,  the  plaintiffs,  upon  the  trial,, 
introduced  testimony  to  show  that  the  land  in  question  was  so  situated 
as  to  render  any  use  or  occupation  thereof  impossible.  It  was  a  sand 
lot,  lying  upon  the  shore  of  the  ocean,  and  destitute  of  anything  useful. 
It  could  not  be  utilized  for  access  to  the  water,  because  the  surf 
beat  upon  the  beach  so  as  to  prevent  the  launching  of  boats.  The 
sand  was  not  salable  or  useful  there,  and  there  was  no  grass  or 
timber  to  cut  There  was  a  concession,  also,  that,  apart  from  the 
possession  of  the  defendants,  the  premises  have  always  been  vacant, 
and  actually  unoccupied.  Therefore,  the  plaintiffs  now  contend 
that  with  the  new  testimony,  supplemented  by  the  principle  of  law 
which  requires  courts  to  consider  the  true  owner  as  constructively 
in  possession  of  the  lands  to  which  he  holds  title,  unless  they  are  in 
actual,  hostile  occupation  of  another,  under  a  claim  of  title,  (Bliss 
V.  Johnson,  94  N.  Y.  235,)  they  have  made  a  case  Avhich  entitles  them 
to  a  judgment  in  their  favor,  Avithin  the  decision  of  the  court  of 
api)eals.  These  views  are  in  accordance  with  the  decision  of  this 
general  term,  but  we  are  not  entirely  clear  that  they  rightly  interpret 
the  opinion  of  the  court  of  appeals,  and,  as  the  case  must  go  there 
again,  we  think  it  wise  to  let  it  go  directly  upon  a  judgment  of 
affirmance  We  have  said  nothing  uxK)n  the  question  of  location, 
because  we  think  it  unnecessar>'  to  do  so,  but  we  are  prepared  to 
adhere  to  our  former  decision,  that  the  premises  are  properly  lo- 
cated. In  fact,  the  concession  upon  the  trial  respecting  the  possess- 
sion  substantially  admits  that  the  defendants  are  in  possession  of  the- 
premises,  and,  if  they  are  so,  then  they  are  located.  However,  as 
we  have  said,  we  think  the  judgment  should  be  aftlrmed,  with  costs. 
All  concur. 

(71  Hun,  139.) 
In  re  NBSMITHS  BSTATB. 

(Supreme  Court,  General  Term,  Second  Department   July  28,  1803.) 

1.    TE8TAMEHTABT  TRUSTEES— PoWKRS—PaTMENT  FOR  ImPROVEMEKTS. 

Where  trustees  under  a  wlU  are  given  power  to  Improve  property  If 
they  see  fit,  raising  money  on  mortgage  for  such  purpose,  If  in  their 
judgment  necessarjs  they  may  pay  for  improvements  so  made  out  of  the- 
Increase  of  Income  resulting  therefrom,  when  this  can  be  done  within 
two  years. 
Sl  Samb— Liabilities — Interest  on  Trust  Funds. 

A  trustee  under  a  wm  deposited  the  trust  funds  in  the  name  of  a  firm 
of  which  testator  and  he  had  been  the  members.  There  was  no  intention 
to  use  the  trust  moneys  thus  df'^osited  for  his  own  benefit,  or  to  strengthen 
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his  individual  credit,  and  the  income  was  regularly  divided  among  the 
entitled  thereto.    The  beneficiaries  under  the  trust  generally  understo 
that  the  fimds  were  so  deposited,  and  for  a  long  time  made  no  objectic 
Seld,  that  the  trustee  was  not  chargeable  with  full  legal  interest 
moneys  so  deposited. 

Appeal  from  surrogate's  court,  Kings  county. 

Proceeding  for  the  judicial  settlement  of  the  account  of  Hen 
E.  Nesmith,  as  sole  surviving  trustee  under  the  will  of  Jam 
Nesmith,  deceased.  From  the  decree,  Sarah  F.  Nesmith  and  othei 
beneficiaries  under  the  will,  appeal    Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  J 

Richards  &  Brown,  for  appellants. 

Arnold,  Greene  &  Patterson,  (L.  H.  Arnold,  Jr.,  of  counsel,)  f 
respondent 

BARNARD,  P.  J.  The  deceased  was  a  warehouseman,  doii 
business  near  the  Fulton  ferry,  in  Brooklyn,  in  connection  with  I 
two  sons  James  L  Nesmith  and  Henry  £.  Nesmith.  He  died 
1872,  leaving  a  last  will  and  testament,  with  two  codicils  therei 
The  second  codicil  is  as  follows,  so  far  as  needed  to  present  t 
question  raised: 

"I  give  to  my  sons  James  I.  and  Henry  B.  Nesmith  the  Empire  Stores  pr< 
erty  in  trust  for  the  benefit  of  themselves,  one-quarter  each;  of  my  son  Ben 
min  I  give  one<iuarter,  and  of  the  children  of  my  daughter  Caroline  oi 
quarter,  subject  to  an  annuity  of  my  wife,  Caroline,  of  five  thousand  i 
year  during  her  life;  said  James  I.  and  Henry  E.  Nesmith  to  have  sole 
rection  and  management  of  said  property,  to  improve  the  property  if  th 
see  fit,  and  to  buy  the  adjoining  property  on  the  same  block  (any  such  pi 
posos  to  be  included  in  this  trust)  if  they  see  fit,  raising  money  on  mortga 
for  either  or  both  purposes,  if  in  their  judgment  necessary;  to  receive  1 
earning  of  said  property;  and  after  deducting  therefrom  all  charges,  < 
penses,  and  disbm-sements,  including  the  aforesaid  annuity,  to  account  to  t 
hell's  for  their  respective  portions  except  as  to  the  children  of  my  daughl 
Caroline,  who  may  not  be  of  age,  to  them  paying  sufficient  to  support  a 
educate  them  tiU  they  become  of  age,  if  necessary;  and  It  is  my  wiU  th 
when  either  of  said  trustees  shaU  die,  the  survivor  shall  hold  the  tru 
and  on  his  death  the  property  shall  be  sold,  and  the  proceeds  divided  in  t 
manner  directed  in  my  will  concerning  my  personal  property." 

Under  this  power  to  improve,  the  trustees  erected  a  shed  at 
cost  of  f  12,450,  which  was  necessary  to  hold  and  increase  the  bu 
ness,  and  the  year's  rental  thereby  was  increased  f 6,000  a  ye? 
The  surrogate  decided  that  they  were  to  be  paid  out  of  this  i 
creased  income.  This  was  a  favorable  construction  to  the  a 
pellants.  The  clause,  taken  together,  means  to  give  very  fi 
power  to  the  trustees.  The  power  to  raise  the  needed  money  1 
mortgage  was  not  imperative,  and  did  not  subject  the  trustees 
loss  if  it  was  not  exercised.  That  was  one  way  of  getting  ti 
money,  and,  in  view  of  the  heavy  mortgage  on  the  property,  an  u 
certain  way.  If  there  had  been  a  mortgage  the  interest  won 
be  chargeable  on  the  income.  When  payable  out  of  the  increase 
income,  there  is  no  reason  why  the  appellants  should  object.  The 
Is  no  illegal  accumulation  of  rents.  The  trustees  had  power 
charge  the  f  12,450  on  the  income  wholly  where  a  shed  costing  |U 
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450  would  increase  the  rental  so  mnch  as  to  pay  it  back  in  two 
years.  The  decree  only  postpones  the  payment  until  the  increased 
rents  will  pay  it  The  referee  has  found  that  the  office  in  New 
York  is  necessary  to  the  business,  both  as  carried  on  by  the 
trustees  iDid  the  present  occupant  and  tenant,  whose  occupancy 
will  terminate  so  soon,  when  the  office  will  be  liable  to  become 
again  a  necessity.    The  charge  for  rent  was  therefore  proper. 

The  trustee  gave  substantially  his  entire  time  to  the  manage- 
ment of  the  business  at  this  office.  The  moneys  of  Nesmith  were 
deposited  in  the  firm  name.  The  account  was  not  chanjjed  in 
form  after  his  death.  There  was  notice  when  the  deposit  did  not 
equal  the  trust  funds;  in  other  words,  when  the  trustee  had  used 
the  money  for  his  private  use.  The  decree  appealed  from  charges 
him  with  the  interest  on  such  sums  as  were  used  by  him.  The 
appellants  claim  that  he  should  be  charged  with  interest  on  the 
whole  deposit  The  referee  has  found  that  it  was  used  to  carry 
on  the  business  under  the  old  name;  that  there  was  no  intent  to 
use  the  trust  moneys  for  the  trustee's  personal  benefit,  or  to 
strengthen  his  individual  credit  The  beneflciaried  generally  un- 
derstood the  way  the  business  was  managed.  No  harm  was  in- 
tended. None  was  done.  The  business  was  successfully  carried 
on,  and  the  income  divided  yearly  among  those  entitled  thereto. 
The  decree  of  the  surrogate  should  therefore  be  affirmed,  with  costs. 
All  concur. 


(71  Hun.  Ut) 
MUTUAL  LIFE  INS.  CX).  OF  NEW  YORK  v.  VOORHIS  et  aL 

^Supreme  Court,  General  T^rm,  Second  Department   July  28,  1898.) 

Right  to  Land  under  Water-  -MoRTOAnE  of  Upland. 

A  mortgage  of  land  bounded  by  navigable  water  does  not  pass  title  to 
the  adjacent  land  under  the  water  where  the  mortgagor  procured  a 
grant  thereof  from  the  state  on  an  application  made  after  the  mortgage 
of  the  upland. 

Appeal  from  special  term,  Rockland  county. 

Action  by  the  Mutual  Life  Insurance  Company  of  New  York 
against  Annie  Voorhis  and  others  to  have  certain  land  declared 
subject  to  the  lien  of  a  mortgage,  and  for  incidental  relief.  From 
a  judgment  for  defendants,  plaintiff  appeals.     Aflftrmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Sawyer  &  Getty,  (Merritt  E.  Sawyer,  of  counsel,)  for  appellant. 
Mathias  Banta,  for  respondents  Annie  Van  Voorhis  and  others. 
John  M.  Rider,  for  respondent  John  Salisbury. 

BARNARD,  P.  J.  Peter  Voorhis  owned  a  lot  of  land  in  Nyack, 
Rockland  county,  bounded  on  the  east  by  the  Hudson  river.  On 
the  25th  of  April,  1872,  he  executed  a  mortgage,  in  which  his  wife 
joined,  to  the  plaintiff,  to  secure  a  loan  of  140,000.  This  mort- 
gage was  foreclosed,  and  on  the  23d  of  July,  1873,  was  sold  under 
a  decree  in  the  foreclosure  action.  The  plaintiff  bcught  in  the 
property  for  f  10,000,  and  duly  entered  a  judgment  for  the  deficiency, 
v.24N.Y.s.no.6 — 34 


Digitized  by 


Google 


530 


KEW    YORK   SUPPLEBi£NT  I  vol.  24. 


[Sup.  Ct 


which  was  ^32,853.40,  on  the  9th  of  December,  1880.  On  the  30tl 
day  of  November,  1872,  Peter  Voorhis  applied  to  the  commisBionen 
of  the  land  office  for  a  grant  of  land  under  water  adjacent  to  thii 
mortgaged  property,  and  also  in  front  of  two  other  pieces  he  owned 
adjoining  the  same.  The  grant  was  made  upon  the  petition  a 
Voorhis  that  he  was  the  owner  of  the  upland,  and  in  occupatioi 
of  the  same,  and  that  the  grant  was  needed  for  the  beneficial  en 
joyment  of  the  adjoining  uplands  for  shipping  stone  quarried  oi 
the  uplands,  and  that  the  petitioner  intended  to  build  a  deck  foj 
imblic  steamboat  uses  and  general  purposes.  Upon  due  publica 
tion  of  the  notice  of  application  the  people  of  the  state  of  Ne\^ 
York  granted  the  lands  under  water  "for  the  purpose  of  promot 
ing  the  commerce  of  our  said  state,  or  for  the  beneficial  enjoy 
ment  of  the  adjacent  owner,"  on  the  23d  of  July,  1873.  Petei 
Voorhis  died  in  the  next  year.  The  defendants  are  the  heirs  at 
law  of  the  deceased.  The  question  is,  what  interest  the  facts 
^ave  the  plaintiff  in  the  lands  under  water  in  front  of  the  mortgagee 
upland.  A  grant  to  any.  other  person  than  the  upland  owner  is 
void.  Chapter  283,  Laws  1850.  The  applicant,  Voorhis,  was  the 
owner  of  the  land  up  to  the  sale  under  foreclosure.  Before  that 
time  the  mortgage  was  simply  a  security.  Plaintiff  had  no  othei 
interest  in  the  land  than  to  be  paid  out  of  it  Morris  v.  Mowatt 
2  Paige,  586;  Waring  v.  Smyth,  2  Barb.  Ch.  119;  Astor  v.  Miller 
2  Paige,  68;  Gardner  v.  Heartt,  3  Denio,  232;  Astor  v.  Hoyt,  I 
Wend.  603;  Calkins  v.  Calkins,  3  Barb.  305.  The  descriptior 
in  the  mortgage  did  not  include  the  lands  under  water.  When 
it  was  given,  Voorhis,  the  mortgagor,  had  no  interest  in  it  The 
lands  belonged  to  the  state.  People  v.  Canal  Appraisers,  33  N 
Y.  461;  Ledyard  v.  Ten  Eyck,  36  Barb.  102.  The  court  of  appeaia 
in  Gould  v.  Railroad  Co.,  6  N.  Y.  522,  held  that  the  owner  of  the 
upland  had  no  other  right  than  all  others  in  the  lands  under  water, 
and,  while  this  principle  is  questioned  in  Rumsey  v.  Railroad  Co. 
133  N.  Y.  79,  30  N.  E.  Rep.  654,  no  question  is  made  as  to  the  title 
being  in  the  people  as  to  lands  between  high-water  mark  and 
under  water.  Rumsey  v.  Railroad  Co.,  114  N.  Y.  423,  21  N.  E.  Rep 
1066;  People  v.  New  Y'ork  &  S.  I.  Ferry  Co.,  68  N.  Y.  71;  Blakslee 
Manufg  Co.  v.  Blakslee's  Sons  Iron  Works,  129  N.  Y.  155,  29  N 
E.  Rep.  2.  The  foreclosure  sale  did  not,  therefore,  extend  a  title 
in  lands  not  covered  by  it.  The  mortgaged  lands  were  not  ex 
tended  by  the  mortgage  being  on  tide  water,  as  the  lands  undei 
water  then  belonged  to  the  sovereign.  The  title  Voorhis  took  wai 
iibsolute  and  unconditional.  Abbott  v.  Curran,  98  N.  Y.  665.  Tht 
ji^tentee,  being  the  owner  of  the  upland  thereof,  got  a  good  title 
:ind,  if  any  right  was  obtained  by  the  foreclosure  sale,  it  was  j 
right  to  sue  for  damages  for  an  injury  to  the  right  of  the  uplane 
to  go  to  the  river.  This  right  was  destroyed  by  the  upland  ownea 
hirQself,  and  the  mortgagee  got  the  land  covered  by  the  mortgage. 
The  judgment  should  be  affirmed,  with  costs.     All  concur. 
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(71  Hun.  137.) 
NEARINO  V.  VAN  PI/KBT. 

(Snpreme  Court,  General  Term,  Second  Department   July  28,  1803.) 

1.  Breach  of  Mabrtaob  Prokesb— Sufficienct  of  Evidence. 

In  an  action  for  breach  of  marriage  promise,  defendant  admitted  that 
he  frequently  called  on  plaintiff,  and  took  her  out  riding.  There  was 
also  evidence  of  others  as  to  the  attentions  he  paid  her,  and  that  during 
all  the  time  she  received  no  other  male  company.  Hdd  a  corroboration 
of  the  testimony  of  plaintiff  as  to  the  promise,  sufficient  to  warrant  a 
submission  of  the  case  to  the  jury. 

Z,  Same— PosTFONBMKN'r  of  Wedding  Day. 

The  fact  that  plaintiff,  in  an  action  for  breach  of  marriage  promise, 
GODsented  to  a  two-years  postponement  of  the  wedding  day,  does  not 
relieve  defendant  from  his  promise. 

8.  Same— Pleadino  and  Proof— Variance. 

Where  the  promise  was  alleged  to  have  been  made  August,  and  the  evi- 
dence shows  that  several  promises  were  made,  it  is  proper  to  refuse  an 
Inntxuctlon  thai  the  verdict  must  be  for  defendant  if  the  contract  was  not 
made  in  August 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Alice  Nearing  against  Frank  Van  Fleet  for  breach,  of 
promise  of  marriage.  From  a  judgment  entered  on  a  verdict  for 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.     Affirmed. 

Argued  before  BAKNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Lewis  E.  Carr,  for  appellant 
William  H.  Crane,  for  respondent 

PRATT,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a 
verdict,  and  also  from  an  order  denying  a  motion  for  a  new  trial. 
The  action  is  for  damage  for  a  breach  of  promise  of  man*iage  al- 
leged to  have  been  made  during  the  month  of  August,  1888,  aggra- 
vated by  an  alleged  seduction. 

The  first  point  made  by  the  appellant  is  that  there  was  not  sulfi- 
cient  corroboration  of  the  plaintiff  to  warrant  the  submission  of  the 
case  to  the  jury.  We  do  not  see  the  case  in  that  light  TWiere  was 
evidence  of  his  own  admissions  that  he  frequently  called  on  her, 
and  took  her  out  riding;  also,  evidence  of  others  as  to  the  atten- 
tions he  paid  her,  and  that  during  all  the  time  she  received  no 
other  male  company.  Again,  the  declaration  of  defendant  to  the 
doctor  who  attended  the  plaintiff  shows  a  knowledge  ujwn  the  part 
of  the  defendant  not  consistent  with  his  testimony  upon  the  trial. 
The  defendant  seems  to  feel  aggrieved  because  there  was  no  witness, 
except  the  plaintiff,  who  heard  him  make  the  promise  of  marriage. 
We  do  not  think  it  unusual  or  strange  that  the  engagement  was  not 
made  in  the  presence  of  third  i>arties.  The  conduct  of  the  parties 
was  not  only  consistent  with  such  an  assumption,  but  furnishes  a 
high  degree  of  proof  of  such  fact.  It  is  difficult  to  see  how,  upon  the 
proof,  the  jury  could  have  reached  any  other  conclusion.  The  dam- 
ages were  not  excessive.  In  fact,  a  much  larger  sum  might  have 
been  justly  awarded. 
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It  seems  there  were  several  promises  made  to  marry, — one 
the  fall  of  1888,  just  prior  to  the  seduction  of  the  plaintiff,  and  aga 
some  time  after  the  miscarriage.  Now,  because  the  plaintiff  cc 
sented  to  wait  two  years,  that  did  not  relieve  the  defendant  frc 
his  promise  to  marry,  but  it  was  a  mere  postponement  of  the  wc 
ding  day,  and  it  is  not  that  contract  that  is  sued  upon. 

Neither  do  we  think  the  exception  to  the  refusal  of  the  judge 
charge  that  if  the  jury  believed  the  contract  was  not  made  in  A 
gust,  1888,  they  must  find  for  the  defendant,  was  error.  It  is  tr 
the  allegation  in  the  complaint  was  that  the  promise  was  made 
August,  but  the  exact  time  was  not  material.  But  the  condusi 
answer  to  the  proposition  is  that  there  was  evidence  that  marria 
had  been  spoken  of  on  several  occasions;  and  if  it  was  made  t 
last  of  July,  or  the  first  of  September,  it  was  not  a  material  variant 

Judgment  affirmed,  with  costs.    All  concur. 


(71  Hun,  188.) 
PEOPr.B  ex  rol.  OVERTON  v.  BOARD  OF  TRUSTEES  OP  VILLAGE  i 

WHITBSTONE. 

(Supreme  CJourt,  General  Term,  Second  Department   July  28,  1893.) 

Powers  op  Village  Trustees— Special  ELKCi  ion— Mandatory  Statute. 
The  charter  of  the  viUage  of  Whltestone  (Laws  1869,  c.  199,  tit.  2,  § 
provides  that  there  shall  be  seven  trustees  of  the  village.  Section  8  p 
vides  that,  In  case  of  a  vacancy  In  the  board,  a  majority  of  tbe  remain! 
trustees  may  caU  a  special  election  to  fill  it,  at  such  time  and  place  and 
such  manner  as  they  may  prescribe.  Ueld^  that  the  statute  is  mandato 
and  mandamus  wUl  lie  to  compel  such  trustees  to  call  a  special  electi 
to  fiU  a  vacancy  in  the  board. 

Appeal  from  special  term,  Queens  county. 

Proceeding  for  writ  of  mandamus  by  the  people  of  the  state 
New  York,  on  the  relation  of  Winfield  S.  Overton,  to  compel  t 
board  of  trustees  of  the  village  of  Whitestone  to  call  a  speci 
election  to  fill  a  vacancy  in  such  board.  From  an  order  grantii 
a  peremptory  writ  of  mandamus,  the  board  of  trustees  appea 
Affirmed. 

Argued  before  BARNAKD,  P.  J.,  and  DYKMAN  and  PRATT,  J 

Benjamin  W.  Downing,  for  appellant 
Alfred  Mitchell,  for  respondent. 

PRATT,  J.  This  is  a  special  proceeding  against  village  truste 
to  compel  them  by  mandamus  to  call  a  special  election  to  fiU 
vacancy.  The  relator  is  a  voter  and  taxpayer  of  the  village 
Whitestone,  Queens  county,  and  the  defendant  is  the  acting  govei 
ing  body  of  said  village,  and  consists  of  a  board  of  seven  trustee 
who  were  in  office  on  and  prior  to  January  18,  1893,  when  o 
of  them,  August  M.  Graue,  resigned  his  said  office,  and  tl 
vacancy  thereby  created  existed  when  this  proceeding  began.  Tl 
proceeding  was  commenced  by  the  granting,  on  the  ex  parte  app 
cation  of  relator's  counsel,  upon  the  affidavits  of  himself  and  tl 
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relator,  on  April  18,  1893,  of  an  order  requiring  defendant  to  show 
caase  why  a  peremptory  mandamus  should  not  issue  commanding 
it  to  forthwith  call  a  special  election  to  fill  said  vacancy.  Defend- 
ants appeared  by  counsel,  and  opposed  eaid  motion,  admitting  the 
foi-egoing  facts,  but  contending  that  the  power  given  was  discre- 
tionary, and  that  they  wished  to  save  the  expense  of  election. 

It  is  well  settled  in  this  state  that  every  citizen  has  a  right  to 
compel  the  performance  by  public  officers  of  the  duty  imposed  on 
them  of  executing  the  law.  People  v.  Daley,  37  Hun,  461,  and 
cases  there  cited.  There  being  no  disputed  facts,  a  pure  ques- 
tion of  law  was  raised,  making  it  the  duty  of  the  judge  below 
eidier  to  deny  the  application  or  grant  a  peremptory  mandamus. 
ITie  question  is  whether  the  law  *  which  provides  that  there  shall 
be  seven  trustees  of  the  village  is  permissive  or  mandatory.  Kea- 
son  and  authority  seem  to  indicate  very  strongly  that  it  is  man- 
datory. If  it  is  discretionary,  as  members  of  the  board  of  trustees 
drop  out,  whether  to  call  an  election  or  not,  they  might  thus  be 
reduced  to  one  man,  and  the  representative  character  of  the  govern- 
ment destroyed.  Tlie  power  is  conferred  to  call  a  special  election 
in  such  a  case,  and  we  think  it  is  mandatory.  Where  a  public  body 
is  clothed  by  statute  with  power  to  do  an  act  which  the  public  in- 
terests require  to  be  done,  the  execution  of  the  power  may  be  in- 
sisted on  as  a  duty,  though  the  statute  conferring  the  power  ap- 
pears to  be  only  permissive  in  terms.  Hutson  v.  Mayor,  etc.,  9 
N.  Y.  1G3,  following  Mayor,  etc.,  v.  Furze,  3  Hill,  612;  People  v. 
Connolly,  4  Abb.  Pr.  (N.  S.)  376;  People  v.  Board  of  Supervisors, 
51  N.  Y.  401. 

Order  affirmed,  with  costs  and  disbursements.    All  concur. 


(71  Hun.  127.) 
COWHILL    V.    ROBERTS. 

(Supreme  Court,  Ceneral  Term,  Second  Department    July  28,  1803.) 

1.  Hastur  and  Sbkvant— Death  of  Employb— Assumption  op  Rts-. 

Where  an  experienced  workman,  who  had  been  engaged  for  two  montlis 
in  the  construction  of  an  elevated  railroad,  undertook,  when  the  structur«» 
was  \vyy  to  climb  to  the  top  by  means  of  the  network  of  the  columns,  as  he 
had  fi'oquently  done  before,  and  as  the  workmen  usuaUy  climbed  to  the 
top  thereof,  and,  whUe  thus  attempting  to  reach  the  top,  feU,  and  was 
kilied,  his  employer  Is  not  liable  for  his  death  because  of  the  absence 
of  a  ladder  for  the  use  of  the  workmen,  or  because  of  the  use  of  a 
particular  kind  of  brace  which  it  is  claimed  caused  deceased  to  fall, 
but  which  was  the  kind  generally  used  on  such  structure,  and  was  not 
defective. 

» Tlie  charter  of  the  village  of  Whitestone  (Laws  1869,  e.  199,  tit.  2,  |  1) 
prcvidtfs  that  there  shall  be  seven  trustees  of  the  vUlage.  Section  8  pro- 
vides that,  in  case  of  a  vacancy  In  the  office  of  ti-ustees  or  police  justice,  it 
elinU  be  in  the  power  of  the  remaining  trustees,  or  a  majority  of  them,  to 
call  a  special  election  to  fill  the  vacancy,  at  such  time  and  place  and  in 
Kucli  manner  as  they,  or  a  majority  of  them,  may  prescribe. 
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S.  Samb— Acts  not  Required  bt  Emplotment. 

Where  it  appears  that  such  employe's  work  was  on  the  groond,  and  1 
undertook  to  climb  to  the  top  of  such  structure  for  his  own  purpom 
before  commencing  work  in  the  morning,  his  employer  is  not  liabl 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Ellen  M.  Ck>whill,  as  administratrix  of  die  estate  ( 
John  W.  (>)wliill,  deceased,  {igainst  Perceval  Roberts,  for  the  deat 
of  plaintiffs  intestate,  caused  by  defendant's  negligence.     From 
judgment  for  defendant,  and  from  an  order  denying  her  motio 
for  a  new  trial,  plaintiff  appeals.     Aifirmed. 

Argued  before  BARNAED,  P.  J.,  and  DYKMAN  and  PBATT,  J, 

Hector  M.  Hitchings,  for  appellant. 

Wingate  &  Cullen,  (Geo.  W.  Wingate,  of  counsel,)  for  responden 


\r — 


DYKMAN,  J.  This  is  an  appeal  from  a  judgment  and  order  d( 
nying  a  motion  for  a  new  trial.  The  action  was  for  the  recover 
of  damages  resulting  to  the  plaintiff  by  the  death  of  her  intestat 
John  W.  Cowhill,  deceased,  which  is  claimed  to  have  been  cause 
by  the  negligence  of  the  defendant  The  deceased  was  in  the  en 
ployment  of  the  defendant,  who  was  engaged  in  the  construction  c 
an  elevated  railroad  in  Myrtle  avenue,  in  the  city  of  Brooklyn.  Th 
railroad  was  constructed  by  placing  iron  columns,  50  feet  apar 
on  the  curb  line  of  the  street,  and  the  columns  were  connected  b 
transverse  girders,  upon  which  were  placed  four  longitudinal  gin 
ers,  which  supported  the  track.  These  girders  were  hoisted  int 
place  by  a  moving  derrick,  called  a  "traveler,"  which  was  place 
upon  the  top  of  the  structure,  and  was  moved  along  as  the  wor 
progressed.  Upon  the  sides  of  the  column  were  lattice  work,  an 
each  girder  had  a  broad  flange  at  its  top  and  bottom.  The  ginlei 
at  this  point  were  five  feet  high.  The  deceased  man  had  been  worl 
ing  upon  this  road  for  the  defendant  for  about  two  months.  Th 
work  was  of  a  dangerous  character,  and  required  active  men.  A 
there  was  to  be  a  station  at  the  point  of  the  accident,  one  of  the  \vo 
girders  could  not  be  put  in  until  the  traveler  had  passed,  and  it 
place  was  supplied  by  a  temporary  wooden  girder,  which  was  brace 
by  wooden  braces  six  by  three  inches,  and  eight  to  ten  feet  lon| 
extending  to  the  ends  of  the  girder,  where  they  were  fastened  int 
the  flanges,  and  wedged  by  a  wooden  block.  This  was  the  metho 
which  had  been  pursued  at  another  station  on  which  the  plaintl 
had  worked,  and  the  bracing  was  the  customary  one,  and  was  nt> 
essary.  To  go  upon  the  structure,  the  workmen  climbed  up  th 
lattice  work  of  the  columns,  and  then  put  one  arm  around  the  girde 
and  the  other  hand  on  top  of  it,  and  climbed  up  in  that  way.  Th 
woodwork  had  been  up  there  for  two  or  three  days  before  the  ace 
dent  The  deceased  was  working  upon  the  ground  at  this  limi 
and  the  workmen  who  worked  on  the  ground  kept  their  coats  in 
box  on  the  sidewalk.  The  morning  of  the  accident  wsls  a  coh 
frosty  morning,  and  the  structure  was  covered  with  ice.  The  d< 
ceased  was  a  little  late,  and  climbed  up  one  of  the  columns  to  leav 
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his  overcoat  and  lunch,  and  put  on  his  overalls,  5  minutes  before  7, 
the  time  at  which  he  was  required  to  be  at  his  work. 

It  is  claimed  by  the  plaintUfs  counsel  that,  when  the  deceased 
reached  around  the  girder  to  catch  hold  of  the  flange,  he  struck  it 
against  the  block  which  held  one  of  the  braces,  from  which  his  finger 
slipped,  and  that  the  defendant  is  responsible  for  negligence — First, 
in  allowing  the  brace  to  be  used;  and,  second,  in  not  providing  a 
ladder.  The  testimony  is  that  the  ladder  had  not  been  used  uiK>n 
this  work;  that  the  bracing  was  such  as  had  been  used  on  the  work 
before,  and  was  customary,  and  necessary  to  support  the  weight 
of  the  traveler.  The  witnesses  on  the  part  of  the  plaintiff  testified 
that  the  wooden  brace,  which  it  is  claimed  was  tiie  cause  of  the 
accident,  was  usual  and  necessary  in  the  progress  of  the  construc- 
tion of  the  road,  that  they  had  been  up  for  several  days,  during 
which  the  deceased  worked  around  them,  and  had  the  same  oppor- 
tunity of  knowing  of  their  eidstence  as  the  other  workmen.  The 
brother  of  the  deceased  man  testified  that  his  brother  had  not  com- 
menced work  on  that  morning  previous  to  the  accident;  that  he  had 
his  overcoat  on,  and  that  it  was  a  cold,  frosty  morning;  that  there 
was  ice  on  the  work;  and  that,  when  water  fell,  it  was  frozen,  and, 
being  a  few  minutes  late,  he  was  going  up  with  his  overcoat  on. 
Michael  Gordon,  a  witness  on  the  part  of  the  plaintiff,  testified  as 
follows: 

"Was  with  the  rest  of  the  gang,— they  had  a  traveler,— putthig  up  the 
columns  and  cross  girders.  The  work  was  on  the  ground.  He  was  one 
of  the  gang  who  worked  ahead  of  the  traveler  on  the  ground,  and,  when  a 
piUar  or  column  was  swung  Into  position,  the  nearest  man  climbed  up  there, 
and  adjusted  the  cross  girder.  He  was  engaged  at  this  time  around  the 
traveler.  He  was  working  on  the  ground.  When  he  went  up  there,  he 
went  up  for  no  other  purpose  than  to  leave  his  coat  and  lunch,  and  put  on 
his  overaUfl.  That  was  before  he  reported  for  duty,  five  minutes  before 
seven.     We  were  required  to  go  to  work  at  seven  o'clock." 

It  may  be  remarked  here,  in  passing,  that  the  testimony  shows 
that  the  deceased  did  not  climb  this  colunm  for  any  purpose  of  the 
defendant;  that  he  had  not  ccmmenced  work  on  that  day,  but 
went  up  tile  column  for  his  own  purpose  and  convenience,  to  put 
his  overcoat  and  lunch  on  the  top  of  the  structure,  and  put  on  his 
overalls;  that  the  prosecution  of  the  work  in  which  he  was  engaged 
at  that  time  did  not  require  him  to  climb  the  column. 

The  failure  to  provide  a  ladder  cannot  be  assigned  for  negligence 
in  this  action — ^First,  because  the  deceased  was  not  at  that  time 
required  to  ascend  the  structure;  and,  second,  because  the  deceased 
had  been  climbing  the  structure  by  the  lattice  work  on  the  colunms 
as  the  other  workmen  did,  and  the  risk  of  such  climbing  was  en- 
tirely apparent,  and  was  a  hazard  of  his  employment  which  he  as- 
sumed and  perfectly  understood.  The  fact  that  there  was  no  lad- 
der was  apparent  to  the  deceased,  not  only  before  he  climbed  this 
column,  but  during  his  term  of  employment  for  some  time  previous. 
It  is  important  to  note  that  there  was  no  imperfection  in  any  of 
the  appliances  used;  that  nothing  gave  way;  and  it  seems  a  fair 
deduction  from  the  facts  and  circumstances  that  the  fall  of  the 
deceased  was  caused  by  his  failure  to  grasp  the  girder  in  his  at^ 
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tempt  to  aBcend  the  structure.  '*It  has  come  to  be  settled  in  th 
state  that,  where  a  servant  enters  upon  an  employment  whic 
from  its  nature  is  necessarily  hazardous,  he  assimies  the  usual  risl 
and  perils  of  the  service,  and  also  those  that  are  known  to  hii 
:ind  which  are  apparent  to  ordinary  observation."  Stringham 
Hilton,  111  N.  Y.  188,  18  N.  E.  Rep.  870.  In  Kennedy  v.  Bailroa 
C<:.,  33  Hun,  457,  it  was  held  that  an  elevated  railroad  was  m 
liable  for  failure  to  provide  a  footwalk  for  watchmen  on  the  stru 
ture,  and  that,  if  one  was  struck  by  a  train  through  the  engineer 
carelessness,  the  company  was  not  liable.  In  that  case  the  com 
said: 

"The  defendant  was  not  bound  to  secure  protection  of  the  person  ei 
ployed  against  such  risk  of  injuries  as  is  incident  to  the  employment  itse] 
Where  the  nature  of  the  servant's  employment  required  him  to  make  use  of  tl 
Instruments  as  they  had  been  located  In  that  vicinity,  and  It  was  aU  dear 
and  evidently  before  his  eyes,  and  within  his  comprehension,  he  must  ha'^ 
understood  that,  in  the  discharge  of  his  duties,  he  subjected  himself  to  tl 
risk  of  Just  such  an  accident  as  was  encountered  by  him:  and,  as  that  wi 
clearly  indicated  by  the  situation  and  the  circumstances  under  which  he  wj 
obligiMl  to  act,  tliat  was  one  of  the  risks  incident  to  his  employment" 

While  this  rule  may  not  be  applicable  in  all  cases  of  casualtie 
resulting  from  the  use  of  complex  machinery,  it  is  applicable  i 
this  case,  where  the  risk  was  as  apparent  to  an  ordinary  workma 
as  to  an  expert.  In  the  case  of  Gibson  v.  BaUroad  Ck).,  63  N.  1 
449,  it  was  said  by  the  court: 

**When  the  deceased  entered  the  employment  of  the  defendant*  he  a 
sumcd  the  usual  risk  and  perils  of  the  service,  and  also  the  risk  and  peri 
incident  to  the  use  of  the  machinery  and  property  of  the  defendant,  as 
then  was,  so  far  as  such  risks  were  apparent  Accepting  service  with 
knowledge  of  the  character  and  position  of  the  structure,  from  which  tl 
employe  might  be  liable  to  receive  injuries,  he  could  not  caU  upon  the  d 
fendant  to  make  alteration  to  secure  greater  safety,  or,  in  case  of  injui 
from  risks  which  were  apparent,  he  could  not  call  upon  his  employer  f< 
indemnity.  ♦  ♦  •  If  the  defects  In  the  machinery  or  other  appUances  ai 
as  weU  known  to  the  servant  as  to  the  master,  the  servant  must  be  r 
garded  as  voluntarily  incurring  the  risk  resulting  from  its  use,  unless  tl 
master,  urging  on  the  servant,  contributes  to  the  injury." 

"A  servant  who  has  accepted  service  with  knowledge  of  tb 
character  and  position  of  structures  from  which  he  may  be  liabl 
to  injury,  in  case  of  injury  resulting  therefrom  cannot  maintai 
an  action  against  his  employer  for  indemnity.  He  assumes  aj 
parent  risk,  and  cannot  call  upon  his  employer  to  make  alteration 
to  secure  greater  safety."     De  Forest  v.  Jewett,  88  N.  Y.  264. 

**The  law  also  implies  a  contract  on  the  part  of  the  employe  tha 
he  will  assume  the  ordinary  risks  which  are  incident  to  the  bus 
ness  in  which  he  is  employed.  One  of  these  risks  is  that  stru< 
tures  or  appliances  may  turn  out  to  be  defective,  notwithstandin 
the  exercise  of  due  care  by  the  employer  to  provide  such  as  are  saf 
and  proper  for  the  purpose  for  which  they  are  designed.  In  thi 
state  the  rule  stated  is  well  settled."  Devlin  v.  Smith,  25  Hui 
208,  89  N.  Y.  476. 

It  may  now  be  assumed  as  settled  that,  in  an  action  by  a  servan 
against  a  master  to  recover  damages  occasioned  from  defective 
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nppliaiices  or  machinery,  the  plaintiff  mnst  establish,  first,  that 
the  machine  or  appliance  was  defective,  or  that  the  master  had 
knowledge  or  notice,  or  onght  to  have  known  it,  and  that  the 
servant  did  not  know,  and  had  not  equal  means  of  knowing  with 
the  master.  None  of  these  conditions  have  been  established  in  this 
case.  The  nsnal  and  necessary  method  of  erection  clearly  cannot  be 
considered  defective  as  a  matter  of  law,  in  the  absence  of  evidence 
that  there  was  any  other  usnal  cr  even  practical  method  of  erec- 
tion from  which  an  accident  like  this  might  be  avoided,  or  the  risk 
of  it  diminished.  It  is  shown  the  deceased  had  the  same  means  of 
knowing  of  the  existence  of  the  braces,  and  the  exact  condition  of 
the  affairs,  as  the  employer.  In  fact,  he  had  better  means  of 
knowledge,  as  he  could  see  on  the  morning  of  the  accident  that  the 
structure  was  covered  with  ice,  so  as  to  make  it  dangerous  to  climb 
up  the  column,  where  there  was  no  time  or  opportunity  for  the  em- 
ployer to  become  aware  of  such  state  of  facts.  The  braces  and 
the  manner  of  their  attachment  had  been  in  position  for  days,  dur- 
ing which  the  deceased  had  been  working,  where  they  were  so  that 
he  could  have  seen  them.  There  is  no  foundation  for  the  conten- 
tion that  the  deceased  should  have  been  instructed  in  respect  to 
their  existence,  as  they  were  plainly  visible  to  the  eye.  We  have, 
then,  the  case  of  a  man  working  on  and  around  this  structure  for 
about  two  months,  and  who  was  shown  to  have  been  a  first-class 
worianan,  entirely  familiar  with  the  method  of  erection,  and  ac- 
customed to  going  up  these  columns;  and  to  hold  the  defendant 
liable  for  injuries  under  such  circumstances  would  be  equivalent 
to  making  a  master  an  insurer  of  the  lives  of  his  workmen.  This 
view  seems  to  be  sufficient  to  show  the  absence  of  negligence  on 
the  part  of  the  defendant,  and  the  presence  of  carelessness  on  the 
part  of  the  deceased.  At  the  very  least,  it  fails  to  make  a  case 
which,  under  the  settled  rule  of  law  in  this  state,  entitles  the  plain- 
tiff to  a  recovery.  The  judgment  and  order  appealed  from  should 
1>e  affirmed,  with  costs.     AU  concur. 


(71  Hun,  14(5.) 
WHITLATCH  v.  FIDELITY  &  CASUALTY  CO.  OP  NEW  YORK. 

(Supreme  Court,  General  Term,  Second  Department    July  2S,  1893.) 

Iksurancb— Action  on  Policy— Suicide. 

In  an  action  on  an  accident  policy,  for  the  death  of  plalntHTs  husband, 
\vliere  the  defense  is  that  deceased  committed  suicide,  the  burden  of  es- 
tablishing such  defense  is  on  defendant 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Josephine  Whitlatch  against  the  Fidelity  &  Casualty 
Company  of  New  York  on  a  policy  of  accident  insurance.  Prom 
a  judgment  for  plaintiff  for  part  of  her  claim,  and  from  an  order 
denying  a  new  trial,  she  appeals.    Reversed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Thomas  Darlington,  (John  L.  Hill,  of  counsel,)  for  appellant 
Charles  C.  Nadal,  (Thomas  8.  Moore,  of  counsel,)  for  respondent 
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In  an  action  on  a  policy  of  Insurance,  the  burden  of  showing  that 
•ceased  died  by  his  own  hand  is  on  defendant.  Lamb  v.  Railroad  Co.,  4 
T.  279;  Caldwell  v.  Steamboat  Co.,  47  N.  Y.  282;  Seybo'.t  v.  R^lr 
95  N.  Y.  562;  Insurance  Co.  v.  McConkey,  127  U.  S.  ft67.  8  Sup.  Ct  ] 
1360;  WiUiams  v.  Association.  133  N.  Y.  366,  31  N.  B.  Rep.  222;  Murra 
Insurance  Co.,  85  N.  Y.  236;  Goldschmldt  v.  Insurance  Co.,  102  N.  Y.  4g 
N.  E.  Rep.  408;  Slocovich  v.  Insurance  Co.,  108  N.  Y.  66.  14  N.  E.  Rep. 

PRATT,  J.  The  appeal  brings  up  the  question  whether 
Terdict  is  so  against  the  weight  of  evidence  that  it  shonld  be 
aside,  and  also  whether  there  were  errors  committed  in  the  chs 
to  the  jury  requiring  a  reversal  The  deceased  was  found  d< 
with  a  discharged  pistol  by  his  side,  and  the  defense  may  fa 
<;laim  it  to  be  established  that  death  was  caused  by  the  ball 
<;harged  from  that  pistol.  But  we  do  not  succeed  in  finding  pi 
that  deceased  voluntarily  discharged  the  pistol;  much  less,  thai 
did  so  with  intent  to  take  his  life.  While  the  position  of  the  wo 
does  not  preclude  the  possibility  of  the  weapon  having  been  hel< 
-the  hand  of  deceased,  it  at  least  renders  it  improbable;  and 
letters  written  that  evening  do  not  disclose  any  expectation  of  de 
but  the  contrary.  Mr.  Whitlatch  is  shown  to  have  been  singuli 
free  from  the  weaknesses  that  lead  to  suicide.  But  we  do  not  n 
to  decide  the  question  whether  the  verdict  should  be  set  aside 
<K)ntrary  to  the  weight  of  evidence,  for  the  reason  that  errors  \^ 
committed  in  the  charge  that  require  a  new  trial.  The  cc 
properly  refused  a  nonsuit,  thereby  ruling  that  plaintiff  had  m 
a  prima  facie  case.  The  only  affirmative  defense  open  to  defc 
ant,  under  the  pleadings,  is  found  in  the  averment  that  decea 
intentionally  inflicted  the  injuries.  Being  an  affirmative  defe: 
unless  proved,  plaintiff  was  entitled  to  recover.  The  burdeo 
proof  to  establish  intentional  injury  rested  upon  the  defendant 
the  proof  failed  to  show  whether  or  not  the  injuries  were  intentio 
the  defense  was  not  made  out  Plaintiff  was  not  required  to  pi 
a  negative.  Insurance  Co.  v.  McConkey,  127  U.  S.  661,  8  Sup. 
Rep.  1360.  The  cases  of  negligence  referred  to  are  not  in  po 
for  in  this  state  it  is  held  that  freedom  of  plaintiff  from  neglige 
is  the  foundation  of  his  case,  and  must  be  affirmatively  pro^ 
Were  it  the  law  that  plaintiff  must  allege  and  prove  that  death 
not  result  from  suicide,  a  demurrer  might  have  been  successfi 
interposed,  as  no  such  allegation  is  found  in  the  complaint  ' 
court  declined  to  charge  in  accordance  with  these  views,  and 
exception  thereto  must  be  sustained.  The  court  also  charged  t 
if  the  injury  resulting  in  death  was  caused  by  intoxication  the  pL 
tiff  could  not  recover.  No  such  defense  was  pleaded,  nor  was  i 
proof  interposed  which  warranted  the  charge.  For  these  error 
new  trial  should  be  had,  with  costs  to  plaintiff,  to  abide  the  ev( 
jMI  concur. 
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OAKES  y.  DB  LANCBY. 
(Supreme  Oourt,  General  Term,  Second  Department.    July  28,  1893.) 

1.  Deed— Dkscbiption— LA19D  between  High  and  Low  Water  Mark. 

A  patent  from  the  English  colonial  government,  In  1668,  to  certain  necks 
of  land  on  Long  Island  souid,  inclnded  aU  "woods,  beaches,  marshes, 
pastures,  creeks,  waters,  lakes,  fishing,  hunting,  and  fowling."  The  same 
description  was  carried  into  the  manor  of  Scarsdale  by  BnglisU  grant 
in  1701,  in  which  the  grant  was  widened  so  as  to  include  the  shores, 
bays,  and  harbors.  Such  title  was  unbroken  down  to  a  conveyance  In 
1871.  The  latter  did  not,  in  terms,  convey  the  land  under  water,  or 
use  the  words  of  the  colonial  grants,  but  it  was  undisputed  that  the 
premises  conveyed  are  the  same  as  described  in  the  patents.  Hdd^  that 
the  grantee  In  the  conveyance  of  1871  had  title  to  the  strip  of  land  along 
the  shore  between  high  and  low  water  mark. 

Sl  Same— Dbscrift (ON--"  Along  the  Shoue.  " 

Where  it  appears  that  the  deed  of  such  premises  in  1871  reserved  noth- 
ing, and  they  are  described  therein  as  "along  the  shore,"  such  description 
will  go  to  low-water  mark,  to  fill  the  requirements  of  such  deed. 

Appeal  from  cirenit  court,  Westchester  connty. 

Action  by  Thomas  P.  Oakes  against  Edward  De  Lancey  to  re- 
cover money  paid  for  certain  land  conveyed  by  defendant  to  plain- 
tiff, on  the  ground  that  defendant  had  no  title  thereto  at  the  time 
he  conveyed:  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

For  former  litigation,  see  12  K  Y.  Supp.  840;  14  N.  Y.  Supp 
294;   16  N.Y.  Supp.  561;  80  N.  E.  Bep.  974. 

Argued  before  BARNARD,  P.  J.,  and  PBATT,  J. 

Holmes  &  Adams,  (Artemas  H.  Holmes,  of  counsel,)  for  appellant. 
Martin  J.  Keogii,  for  respondent 

BARNARD,  P.  J.  On  the  4th  of  June,  1890,  the  defendant 
conveyed  to  the  plaintiff  a  piece  of  land  said  to  contain  about  22^ 
acres.  The  land  was  situated  on  Long  Island  sound,  and  nearly 
4  acres  of  the  parcel  was  between  high  and  low  water  mark.  The 
land  was  sold  by  the  acre  at  public  auction,  and  was  sold  at  a 
large  price,  by  the  acre.  The  plaintiff  objected  to  the  land  under 
water  being  included  in  the  deed,  on  the  ground  that  the  descrip- 
tion did  not  include  it.  This  claim  was  made  the  basis  of  an 
action,  and  it  was  decided  that  the  land  under  water  was  included 
in  the  description.  Oakes  v.  De  Lancey,  133  N.  Y.  227,  30  N.  E. 
Rep.  974.  'niis  action  is  based  upon  the  allegation  that  the  de- 
fendant has  no  title  to  the  lands  between  high  and  low  water  mark. 
The  evidence  shows  that  the  premises  are  part  of  what  is  known  as 
the  ^^East"  or  ''Mamaroneck"  neck.  This,  with  two  other  necks 
of  land  adjoining,  was  conveyed  to  John  Riohbell  in  1662  by  the 
Holland  provincial  government,  and  by  the  English  colonial  in 
1668.  The  English  patent  included  all  ^Voods,  beaches,  marshes, 
pastures,  creeks,  waters,  lakes,  fishing,  hunting,  and  fowling." 
This  description  is  carried  into  the  manor  of  Scarsdale  by  a  grant 
of  the  English  sovereign  in  1701  to  Caleb  Heathcoate,  who  had 
bought  the  land,  and  the  description  is  in  this  grant  widened  so 
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as  to  include  bays  and  harbors,  as  well  as  beaches,  and  include 
the  shore.  This  title  is  unbroken  down  to  the  conveyance  to  th 
defendant  in  1871.  It  is  true  that  the  deed  to  the  defendant  doc 
not,  in  terms,  convey  the  land  under  water,  or  even  use  the  won3 
of  the  colonial  grants,  but  it  is  admitted  by  both  parties,  and  ; 
proven  by  the  evidence,  to  be  the  same  premises  as  are  describe 
in  the  patents.  The  plaintiff's  claim  is  mainly,  if  not  entire! 
based  upon  the  description  of  the  deeds  from  the  immediate  grantc 
to  the  defendant, — one  Shepherd.  This  description  is,  "along  tt 
shore."  If  the  word  "shore,"  in  the  patents,  included  the  stri 
between  high  and  low  water  mark,  the  description  in  the  defend 
anfs  deed  will  go  to  low-water  mark,  to  flU  the  requirements  < 
a  deed  which  reserved  nothing.  The  court  of  appeals  has  decide 
that  the  word  "shore"  includes  lands  washed  by  the  sea,  and  b 
tween  high  and  low  water  mark.  Trustees  v.  Kirk,  68  N.  Y.  45: 
A  shore  must  always  have  a  definite  limit  on  the  seaboard. 
The  judgment  should  be  affirmed,  with  costs. 


In  re  SCHNEIDER'S  ESTATE. 

In  re  HBCHT. 

(Supreme  Court,  General  Term,  Second  Department    July  28,  1893.) 

Express  Trust— Appointment  of  Successor  Trustee— Powers  <»f  huRROCAT 
A  will  directing  the  executor  to  pay  the  Interest  of  a- certain  sum  to 
brother  for  life,  and  on  his  death  distribute  the  principal  among  ce 
tain  persons,  and  also  directing  the  executor  to  pay  the  inter  st  of  s 
equal  sum  to  a  sister,  creates  an  express  trust,  and  on  the  denth  of  tl 
executor  without  fully  executing  the  trust  the  surrogate  may,  under  Co< 
CivU  Proc.  §  2818,  appoint  a  successor  trustee. 

Appeal  from  surrogate's  court,  Kings  county. 

Application  by  Ann  Elizabeth  Hecht  for  the  appointment  of 
successor  trustee  under  the  last  will  of  Henry  Schneider,  decease 
From  a  decree  of  the  surrogate  appointing  the  Nassau  Trust  Con 
pany  successor  trustee,  and  directing  an  accounting,  Elizabet 
Miller,  Henry  Minck,  and  Nicholas  A.  Steinmermann,  as  executri 
and  executors  of  the  will  of  Frederick  Miller,  deceased,  and  Elizabet 
Miller,  individually  and  as  administratrix  with  the  will  of  Hem 
Schneider  annexed,  appeal.     Afllnned. 

Argued  before  BARNAIID,  P.  J.,  and  DYKMAN  and  PRA.TT,  J. 

Charles  Reinhardt,  for  appellants  executors  of  Fredrick  Miller. 
Otto  F.  Struse,  for  appellant  Elizabeth  Miller. 
Hurd  &  Grim,  for  respondent. 

DYKMAN,  J.  This  is  an  appeal  by  Elizabetii  Miller,  individual] 
and  as  administratrix  with  the  will  annexed  of  Henry  Schneide 
and  also  by  the  executor  of  Frederick  ^liller,  deceased,  from  a  d 
cree  of  the  surrogate  of  the  county  of  Kings,  dated  February  21, 189i 
by  which  the  surrogate  appointed  the  Nassau  Trust  Company,  < 
the  city  of  Brooklyn,  a  successor  trustee  under  the  last  will  an 
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lestament  of  Henry  Schneider,  deceased,  and  directed  the  executors 
of  the  last  will  and  testament  of  Frederick  Miller,  deceased,  to  ao- 
coant  to  the  trust  company.  Henry  Schneider  died  in  or  about 
the  year  1874,  leaving  a  last  will  and  testament,  proved  in  that 
year,  which  contains  the  following,  among  other,  provisions: 

''First  After  aU  my  lawful  debts  are  paid  and  discharged,  I  give  and  be- 
queath and  devise  as  follows:  To  my  brother  Daniel  Schneider,  residing  at 
the  time  In  Maxfleld,  Iowa,  the  interest  of  the  sum  of  $10,000  at  the  rate 
of  six  per  cent  per  annum,  and  to  be  paid  semiannully,  by  the  below- 
uamed  executor,  during  his  natural  life.  Second.  In  case  of  the  death  of 
my  above-named  brother  Danied  Schneider,  the  said  amount  to  be  divided 
as  follows,  viz.:  To  my  brother  Jacob  Schneider,  $2,500,  to  my  sister  Ann 
Elizabeth,  widow  of  Henry  Hecht,  $2,500,  and  also  to  my  sister  Elizabeth, 
wife  of  Frederick  Miller,  $5,000.  Third.  To  my  above-named  brother  Jacob 
Schneider,  residing  at  the  time  in  the  city  of  New  York,  $5,000.  Fourth.  To 
my  aforesaid  sister  Ann  Elizabeth,  residing  at  the  time  in  the  city  of 
Brooklyn,  widow  of  Henry  Hecht,  the  Interest  from  the  sum  of  $10,000  at 
the  rate  of  six  per  cent,  per  annum,  to  be  paid  semiannually  by  the  below- 
n.amed  executor,  during  her  natural  life.  Fifth.  In  case  of  the  death  of 
my  said  sister  Ann  Elizabeth,  then  the  said  amount  of  $10,000  to  be  divided 
among  her  children  as  follows,  namely:  To  Frederick  Tower,  $8,000;  to  Anna 
Maria  Hecht,  $2,000.  To  my  nephew  John  Henry  Schneider,  residing  at  the 
time  in  the  city  of  New  York,  son  of  Conrad  Schneider,  $300."  "Seventh. 
All  the  remainder  of  my  estate,  real  or  personal  property,  of  whatever  name 
or  nature,  of  which  I  might  be  possessed  at  the  time  of  my  death,  and 
which  might  accrue  to  me  after  my  death,  to  my  sister  Elizabeth,  wife  of 
Frederick  MlUer,  residing  at  the  time  in  the  city  of  Brooklyn,  to  have  and 
to  hold  the  same  unto  herself,  her  heirs  and  assigns  forever.  likewise  I 
make,  constitute,  and  appoint  my  brother-in-law,  Frederick  Miller,  to  be 
executor  of  this,  my  last  will  and  testament,  hereby  revoking  all  former 
wills  by  me  made." 

Frederick  Miller,  the  executor  named  in  the  will,  qualified  as  such, 
but  did  nothing  thereafter  in  the  way  of  administering  upon  the 
estate  of  Henry  Schneider,  and  died  in  the  year  1891,  without  having 
filed  an  inventory  or  having  rendered  any  account  Whatever  prop- 
erty of  the  estate  of  Henry  Schneider  came  into  his  possession  as 
executor  he  apparently  mingled  with  his  own  funds.  The  applica- 
tion to  the  surrogate  was  by  a  petition  for  the  appointment  of  a 
successor  trustee,  the  claim  being  made  that  as  to  the  two  sums 
of  f  10,000  each  mentioned  in  the  will  of  Henry  Schneider,  the  de- 
ceased executor  was  a  trustee.  Elizabeth  Miller,  the  sole  residuary 
legjitee  of  Henry  Schneider  under  the  will  above  quoted,  qualified 
as  administratrix  with  the  will  annexed  of  Henry  Schneider,  and 
letters  to  her  as  such  administratrix  were  granted  by  the  surrogate 
of  the  county  of  Kings  on  the  12th  day  of  January,  1893,  and  she  is 
,  now  such  administratrix.  The  i)etition  to  the  surrogate  was  made 
by  Annie  E.  Hecht,  and  stated,  among  other  things,  that  from  the 
probate  of  the  will  Frederick  Miller  paid  to  her  the  interest  on  the 
sum  of  110,000,  according  to  the  directions  of  the  will,  and  his 
executor  has  paid  the  same  to  her  since  his  death.  It  further  states 
that  Frederick  Miller,  the  executor  of  Henry  Schneider,  made  one 
payment  of  the  income  of  |10,000,  part  of  the  trust  fund,  to  Daidel 
Schneider,  and  thereafter  received  Daniel  Sclineider  into  his  house, 
as  a  member  of  his  family,  and  cared  for  and  supported  him  in 
lieu  of  paying  him  the  income.     That  Daniel  Schneider  is  now  liv- 
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ing,  and  is  of  the  age  of  84  years,  and  is  feeble  and  infirm;  that  8ai< 
Jacob  Schneider  is  dead;  that  the  said  Elizabeth  Miller  is  liying 
and  is  of  the  age  of  72  years,  and  is  also  inlimi  and  feeble;  that  thi 
petitioner  is  of  the  age  of  70  years,  and  that  Frederick  Tower  i 
living  and  is  of  the  age  of  41  years;  that  said  Maria  Hecht  is  living 
and  is  of  the  age  of  39  years.  It  further  states  that  Prederid 
Miller  was  careless  in  the  management  of  the  estate  of  Henr^ 
Schneider,  and  mingled  the  assets  thereof  with  his  own  proyerty 
and  that  Elizabeth  Miller,  his  widow  and  executrix,  as  the  residuar 
legatee  and  devisee  under  the  will  of  Henry  Schneider,  holds  and  haj 
in  her  possession  a  large  part  of  the  assets  of  the  estate,  which  sh< 
claims  as  her  property  by  virtue  of  the  residuary  clause  of  said  wiU 
and  as  executrix  of  the  will  of  Frederick  Miller;  that  she  is  advance< 
in  years,  and  is  feeble  in  body,  and  unfit  to  act  as  the  trustee  of  th^ 
said  sum  of  ^20,000,  and  that  Daniel  Schneider,  by  reason  of  hii 
great  age  and  feebleness,  is  also  unfit  to  act  as  such  executor;  am 
for  those  reasons  asks  for  the  appointment  of  a  new  trustee.  Th< 
insistence  of  the  appellant  is  that  no  trust  was  created  by  the  wil 
of  Henry  Schneider,  and  consequently  Frederick  Miller  was  neve 
appointed  a  trustee;  but  the  jwsition  is  untenable.  There  wen 
two  distinct  active  trusts  created  by  the  will,  and  the  execution  o 
both  was  devolved  upon  the  executor  in  express  terms.  Tlie  powei 
or  trust  was  annexed  to  the  office  of  executor.  It  may  be  wel 
enough  to  say  that  no  trust  was  devolved  upon  the  executor  separate 
from  his  duties  as  such,  and  that  the  execution  of  the  trust  wai 
a  part  of  his  duties  imposed  upon  him  as  executor.  Such  distinctioi 
may  be  important  upon  a  question  of  commissions,  but  it  is  not  so  here 
The  executor  had  executed  the  trust,  paid  the  interest  to  the  bene 
ficiaries,  and  paid  one  of  the  beneficiaries  from  the  time  of  his  qualifi 
cation  as  excutor  down  to  the  time  of  his  death,  a  period  of  about  1' 
years.  As,  therefore,  the  trust  was  an  express  trust,  and  he  waj 
engaged  in  its  execution,  and  it  remained  unexecuted,  we  think  th( 
case  falls  within  the  spirit  and  intention  of  section  2818  of  the  Cod< 
of  Civil  Procedure,  w^hich  authorizes  the  surrogate  to  appoint  a  sue 
cessor  of  a  sole  testamentary  trustee  who  dies.  Chapter  185  of  th< 
Laws  of  1882  also  provides  that  upon  the  death  of  a  surviving 
trustee  of  an  express  trust  the  trust  estate  shall  not  descend  to  hii 
next  of  kin  or  personal  representatives,  but  the  trust  shall  vest  ii 
the  supreme  court.  Under  that  statute  there  was  no  one  to  execut 
the  trusts  in  the  will  of  Henry  Schneider,  and  the  appointmen 
of  a  new  trustee  was  necessary.  It  was  necessary  only  to  inquin 
whether  the  deceased  executor  was  engaged  in  the  execution  of  j 
trust  which  remains  unexecuted.  When  that  fact  appeared,  th< 
appointment  of  a  successor  became  necessary.  In  re  Waring,  OJ 
N.  Y.  115,  1  N.  E.  Eep.  310.  The  accounting  is  not  only  proi)er,  but 
in  view  of  the  facts  disclosed,  it  is  necessary.  The  decree  shoulc 
be  affirmed,  with  costs,  to  be  paid  by  the  appellant  personally-  Al 
concur. 
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(Supreme  Court,  General  Term,  Second  Department    July  28,  1893.) 

Vacatinq  JaDQHBirr— Absbncb  op  Judie  Dqrino  Taking  of  Tbstihont. 

On  a  trial  before  a  Judge,  the  fact  that  he  was  absent  when  a  part  of  the 
testimony  was  taken,  and  did  not  require  the  stenographer  to  reduce  it 
to  writing,  is  not  ground  for  yacadng  the  judgment  when  there  was  no 
dispute  about  the  facts  of  the  case. 

Appeal  from  special  term,  Kings  coonty. 

Action  by  Abel  Crook  against  George  E.  Hamlin,  CSiarles  Stewart 
Bomerville,  and  Gustav  G.  Lansing,  impleaded  with  the  Traders' 
&  Travelers'  Accident  Ckwnpany  of  New  York.  Prom  an  order 
denying  a  motion  to  vacate  a  judgment  for  plaintiff  entered  on  a 
decifiion  of  a  judge  after  trial  without  a  jury,  defendants  appeaL 
Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN,  J. 

Vanderpoel,  Cuming  &  Gxx>dwin,  (Henry  Thompson,  of  counBel,) 
for  appeUants. 

Lockwood  &  Hill,  (John  L.  Hill,  of  counsel,)  for  respondent. 

DYKMAN,  J.  This  Is  an  appeal  from  an  order  denying  a  motion 
to  vacate  the  judgment  in  this  action  entered  upon  the  decision  of 
a  judge  after  a  trial  before  him  at  special  term  without  a  jury.  The 
motion  was  made  by  the  defendant  against  whom  the  judgment  wa& 
entered,  and  was  baded  upon  the  allegation  that  the  trial  judge  did 
not  hear  all  the  testimony,  and  did  not  read  it  all,  because  it  wa» 
not  written  out  by  the  stenographer  by  whom  it  was  taken.  The 
material  facts  seem  to  be  these:  The  trial  of  the  action  commenced 
on  the  19th  day  of  December,  1892,  and  testimony  was  introduced 
before  the  judge  until  recess.  The  judge  did  not  apx>ear  after  the 
recess,  and  the  parties  proceeded  to  take  testimony  before  the 
stenographer  by  agreement  during  the  afternoon,  and  again  the  next 
day,  in  the  absence  of  the  judge.  The  trial  was  then  adjoui*ned 
by  consent  until  the  30th  day  of  December,  1892,  and  on  that  day 
the  judge  was  present.  Some  further  testimony  was  then  taken, 
and  the  trial  was  closed.  At  that  time  the  testimony  taken  in  the 
absence  of  the  judge  was  undisputed,  to  say  the  least,  if  it  was  not 
agreed  upon.  The  case  was  argued  before  the  judge,  and  it  appears 
that  each  counsel  stated  the  facts  upon  which  he  relied,  but  there 
was  no  dispute  about  the  facts,  and  the  judge  found  it  unnecessary 
to  cause  the  testimony  to  be  written  out,  as  there  was  no  necessity 
for  him  to  refer  thereto.  This  motion  was  not  based  upon  errors 
conmiitted  during  the  trial,  because  such  questions  will  be  examined 
upon  the  appeal  from  the  judgment  The  claim  seems  to  be  that 
there  has  been  a  mistrial,  or  rather  no  trial  according  to  legal  re- 
quirements. We  cannot  coincide  with  that  view.  The  trial  judge 
gathered  the  facts  from  the  concession  of  the  counsel  upon  the 
argument,  and  found  the  facts  undisputed,  and  decided  the  ques- 
tions of  law  upon  that  theory.     If  there  has  been  error,  it  will  be 
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detected  and  decided  upon  the  appeal,  but  the  iMotion^to  vacate 
judgment  was  properly  denied,  and  the  order  should  be  affiru 
with  f  10  costs  and  disbursements. 


BEAKES  V.  PHOENIX  INS.  CO.  OP  HARTFORD. 

(Supreme  CJourt,  General  Term,  Second  Department    July  28,  1893.] 

Appeal— Harhless  Erkor— Instructions. 

An  instruction  that  plaintiff  should  recover  the  entire  amount  of 
daim,  if  a  certain  fact  existed,  is  not  prejudicial  to  defendant,  where 
iustnictlon  further  states  that,  in  the  absence  of  such  fact,  plaintiff 
have  only  a  partial  recovery,  and  the  jury  find  for  a  part  only  of  plaint 
claim. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Henry  L.  BeaJves  against  the  Phoenix  Insurance  C 
pany  of  Hartford,  on  a  lightning  clause  on  a  policy  of  fire  ini 
ance.     Prom  a  judgment  for  plaintiff,  defendant  appeals.    Affira 

The  condition  in  the  policy  of  Insurance  on  which  suit  was  brought  wa 
follows:  "Lightning.  It  Is  understood  and  agrreed  that  this  policy  ^aU  ci 
aU  direct  loss  or  damage  caused  by  lightning,  meaning  thereby  the  c 
monly  accepted  use  of  the  term  'lightning,'  and  in  no  case  to  include  loa 
damage  by  cyclone,  tornado,  or  wind  storm."  Plaintiff  claimed  that 
property  in8iu*ed  was  struck  by  lightning,  whfle  defendant  claimed  thai 
destruction  was  at  least  partiaUy  the  result  of  a  wind  storm. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

William  Vanamee,  for  appellant 
William  F.  O'Neill,  for  respondent 

PRATT,  J.  The  only  questions  seriously  discussed  are  whet 
the  circuit  judge  fell  into  error  in  his  instructions  as  to  the  i 
of  damages,  and,  if  error  exists,  whether  it  requires  a  new  ti 
The  jury  were  told  that,  if  lightning  was  the  primary  cause 
the  destruction,  they  might  give  a  verdict  for  tie  whole  dami 
sustained,  |2,747;  but,  if  li^tning  was  not  the  primary  cause 
the  destruction,  they  should  give  only  such  verdict  as  would  comp 
sate  for  the  damage  directly  caused  by  lightning.  Had  the  ji 
given  a  verdict  for  f 2,747,  we  should  have  been  compeUed  to  C2 
fully  construe  the  language  of  the  policy.  It  is,^  however,  evid« 
that  the  jury  made  the  discrimination  suggested  by  the  coi 
and  allowed  a  recovery  for  such  portion  of  tiie  loss  as  they  belies 
to  be  caused  by  the  direct  action  of  the  lightning,  ascribing  |1,( 
of  the  loss  to  other  causes.  The  question  whether  they  coi^d  hi 
properly  given  a  verdict  for  the  larger  sum  becomes  unimporta 
No  other  subject  requires  discussion.     Affirmed,  with  costs. 
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GBEITE  V.  HENDRICKS  et  aL 
(Supreme  Ck>tirt,  General  Term,  Second  Department.   July  28*  1893.) 

JldBSIGNHBNT— COYXNAKT  IN   BfLL  OF  Sai.E. 

A  covenant  in  a  bill  of  sale  of  a  saloon  business,  whereby  the  cove- 
nantor bound  himself  not  to  engage  in  the  same  business,  within  a  half 
mile  of  the  bargained  premises,  for  a  petiod  of  five  years,  is  assignable, 
in  connection  with  a  sale  of  such  business  by  the  covenantee. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Charles  Qreite  against  Charles  Hendricks  and  another 
to  restrain  defendant  Hendricks  from  carrying  on  a  saloon  bust- 
ness.  From  a  judgment  for  plaintiff,  defendant  Hendricks  ap- 
peals.    Affirmed. 

Argued  before  BAENARD,  P.  J.,  and  PRATT,  3. 

David  Swits,  for  appellant 

L.  L.  Van  Allen,  for  respondent. 

BAENARD,  P.  J.  The  defendant  Kemick  conveyed  an  liotd, 
saloon,  boarding-house,  and  restaurant  business  to  the  plaintiff, 
in  Mt.  Vernon,  N.  Y.  The  consideration  for  the  transfer  was  |5,- 
OOO,  and  by  the  terms  of  the  bill  of  sale  the  covenants  and  condi- 
tions contained  in  a  bill  of  sale  from  defendant  Hendricks  to  de- 
fendant Kemick  were  made  applicable  to  the  sale  to  plaintiff. 
The  bill  of  sale  from  Hendricks  to  Kernick  contained  this  covenant: 

"I,  the  said  party  of  the  first  part,  nor  my  wife,  shall,  in  any  manner,  en- 
gnge  in  any  hotel,  inn-keeping,  saloon,  restaurant,  or  boarding-house  business, 
within  one  half  miles  from  said  premises,  at  any  time  within  five  years  from 
tiie  date  hereof." 

The  date  was  15th  of  January,  1891.  The  business  was  con- 
ducted upon  premises  known  as  "3  South  Piffli  Avenue,*'  and  "18 
and  20  We«t  First  Street,"  Mt  Vernon.  The  Fifth  avenue  prop- 
erty was  owned  by  Hendricks,  and  he  was  the  lessee  of  the  West 
First  street  property,  when  he  sold  to  Kemick,  under  a  lease  which 
expired  May  1,  1892,  In  1891,  Hendricks  bought  the  First  street 
property,  and  gave  notice  to  plaintiff  to  vacate  at  the  end  of  the 
lease.  The  plaintiff  then  bought  the  adjoining  property,  and  con- 
tinned  ills  business  therein.  On  the  2d  of  May,  1892,  Hendricks 
oi>ened  the  same  business  on  the  old  premises. 

The  covenant  was  valid.  It  was  not  in  general  restraint  of  trade. 
It  was  based  upon  a  good  consideration.  It  was  beneficial  to  the 
purchaser,  and  its  violation  wiU  be  injurious  to  him.  The  rule 
^veming  such  covenants  is  settled  by  the  court  of  appeals  in 
Match  Co.  V.  Eoeber,  106  N.  Y.  473,  13  N.  E.  Rep.  419.  The  cove- 
nant between  the  defendants  was  personal,  when  made,  but  when 
the  sale  was  made  to  the  plaintiff  this  covenant  was  legally  in- 
corporated in  it.  The  case  was  then  one  where  Hendricks  had 
flcld  a  business  carried  on  in  certain  premises,  partly  owned  by 
bim  and  partly  hired,  and  had  covenanted  not  to  open  a  like  busi- 
ness, within  a  half  mile,  within  five  years,  nor  to  i)ermit  any  one 
to  carry  on  the  business  in  the  Fifth  avenue  premises  owned  by  him. 
v.24N.Y.s.no.6 — 35 
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The  lease  was  given  under  this  condition  to  Kemick,  and  befon 
it  expired  it  was  sold  to  plaintiff.     This  personal  covenant,  uridei 
these  circumstances,  passed  to  plaintiff.     It  was  bought  by  Kernicl 
as  incident  to  these  premises,  and  was  assignable. 
The  judgment  should  be  afiirmed,  with  costs. 


GREITB  V.  HENDRICKS  et  aL 

(Supreme  Court,  General  Term,  Second  Department    July  28,  1893.) 

CoHTESffPT— Sale  Penj^imq  Injunction. 

Where  defendant,  during  the  pendency  of  an  acUoQ  to  restrain  bin 
from  carrying  on  a  saloon  business,  threatens  to  evade  an  adverse  de 
cision  by  seUing  the  business,  and  does  so  sell  a  few  days  before  th< 
entry  of  judgment  against  him,  an  order  adjudging  him  guilty  of  contemp 
was  properly  entered. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Charles  Oreite  against  Charles  Hendricks  and  anothei 
to  restrain  defendant  Hendricks  from  carrying  on  a  saloon  busmess 
During  the  pendency  of  the  action,  and  before  the  entry  of  judgmem 
against  him,  Hendricks  sold  the  business.  Plaintiff  moved  foi'  th< 
entry  of  an  order  adjudging  Hendricks  guilty  of  contempt  Motioi 
granted.    Hendricks  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J, 

,    David  Swits,  for  appeUant 
L.  L.  Van  Allen,  for  respondent 

BARNARD,  P.  J.  A  judgment  was  obtained  by  the  plaintil 
against  the  defendant  Charles  Hendricks  on  the  19th  of  November 
1892,  restraining  him  from  carrying  on  a  saloon  business.  The  caw 
was  tried  in  October,  1892,  and  the  decison  was  filed  on  the  5th  ol 
November,  1892.  Pending  the  trial  the  defendant  Hendricks  threat 
ened,  to  evade  an  adverse  decision,  that  he  would  sell  to  one 
O'Connell  the  business,  and  that  it  should  not  be  shut  up,  no  mattei 
what  the  court  decided.  A  day  or  two  before  the  entr>'  of  judgmem 
he  did  sell  the  business  to  O'Connell,  and  it  continuetl  imdoi 
O'Connell's  name  thereafter.  Hendricks  owned  the  title  to  the  rea 
estate,  and  had  covenanted  that  he  would  not  caiTy  on  a  salooi 
business  within  a  half  mile  of  the  same  for  live  years  from  Januari 
1,  1891.  The  covenant  he  had  received  a  large  price  for,  and  hii 
violation  of  it  caused  a  large  loss  to  the  plaintiff,  who  was  carryiuj 
on  a  similar  business  on  premises  adjoining.  The  covensjit  har 
been  given  upon  a  sale  of  the  business  on  the  defendant's  premisea 
but  he  had  forced  the  plaintiff  to  lease  the  same,  in  gross  violation  o 
the  spirit  of  the  covenant  The  court  adjudged  that  he  was  guilty 
of  contempt,  and  directed  his  commitment  to  jail  unless  he  undi( 
his  transfer  with  O'Connell,  and  paid  the  costs  of  the  motion.  Th( 
appeal  is  from  this  order,  and  it  seems  that  the  appeal  is  premature 
llie  final  order  should  be  awaited,  and  an  appeal  taken  from  that 
Brinkley  v.  Brinkley,  47  N.  Y.  40;  Code  §  2281;  In  re  Croshep,  (Sup.; 
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11  y.  Y.  Snpp.  604.  If  the  appeal  Ig  proper,  the  order  ahonld  be 
sustained.  It  is  true  that  the  formal  service  of  the  judgment  was 
not  made  until  after  the  transfer  to  O'ConneU,  but  this  transfer 
was  made  upon  avowed  purpose  of  rendering  the  judgment  idle.  He 
actively  interfered  to  make  a  judgment  ol  the  court  nugatory,  and 
therefore  was  guilty  of  a  contempt.  King  v.  Barnes,  113  N.  Y.  476, 
21  N.  E.  Eep.  182.  The  forbidden  acts  were  continued  after  the  serv- 
ice of  the  order. 

l^e  ord^  should  be  affirmed,  with  costs  and  disbursements. 


(4  Misc.  Rep.  616;   mem.  report  without  opinion.) 
CONVILLB  V.  SHOOK  et  aL 

(Superior  Court  of  New  York  City,  General  Term.    July  8,  1803.) 

1*  PABTNJiRamF— Accounting— Interest  and  Taxes. 

Where  a  partner  is  entitled  to  a  certain  per  cent,  of  the  profits  for 
each  year,  it  Is  proper,  in  determining  such  profits,  to  drnrge  off  the 
amount  of  Interest  on  firm  debts  and  taxes. 
8.  SamB'Dbfrbciation  in  Plant. 

Where  a  partner  In  a  manufacturing  concern  Is  entitled  to  a  certain 
per  cent  of  the  profits  for  each  year,  it  is  proper,  in  estimating  such 
profits,  to  charge  off  a  certain  per  cent,  of  the  cost  of  the  plant  each  year, 
for  depredation  In  the  value  thereof. 

Appeal  from  judgment  on  report  of  referee. 
Action  by  Thomas  Gonville  against  Sheridan  Shook  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 
The  opinion  filed  by  the  referee  is  as  follows: 

The  plaintiff  claims  he  Is  entitled  to  recover  from  the  defendants  the  sum 
of  $0,770.40  for  his  share  of  the  profits  of  the  business  during  the  yeai*  end- 
ing February  28^  1886.  The  defendants  claim  that  the  plaintiff's  share  of  the 
profits  of  the  business  during  that  year  was  greatly  less  than  the  sum 
claimed  by  the  plaintiff;  that  they  have  discovered  numerous  errors  in  tlie 
amounts  and  calculations,  according  to  which  the  plaintiff  had  recelyed  from 
them  sundry  sums  of  money  for  his  share  of  the  profits  of  the  business  dur- 
ing previous  years;  that  the  sums  so  paid  during  those  years  exceed  the 
true  and  correct  amount  to  which  the  plaintiff  was  entitled,  and  that  such 
overpayments,  being  set  off  against  the  plaintiff's  share  of  the  profits  of  the 
last  year,  entirely  wipe  out  any  indebtedness  on  their  part  for  that  year,  and 
leave  the  plaintiff  still  indebted  to  them  in  large  amount  for  such  overpay- 
ments. The  plaintiff  has  rested  his  case,  and  a  motion  Is  made  in  behalf 
of  tlie  defendants  for  a  dismissal  of  the  complaint  on  the  ground  that,  upon 
the.  evidence  as  It  stands,  the  defendants  are  not  indebted  to  the  plaintiff, 
but  that,  on  the  contrary,  the  plaintiff  Is  indebted  to  the  defendants.  The 
chief  witness  for  the  plaintiff  is  Mr.  James  D.  Lyon,  who  was  the  book- 
keeper for  the  defendants  during  the  whole  period  of  the  plaintiff's  employment 
by  the  defendants.  He  states  that  the  amount  to  whlcdi  the  plaintiff  is  en- 
titled for  his  share  of  the  profits  of  the  last  year's  business  is  $6,779.40,  and 
be  testifies  that  he  arrived  at  the  amount  so  stated  from  an  examination  of 
the  books  of  the  defendants'  firm.  The  process  by  which  the  witness  arrives 
at  this  conclusion  that  the  sum  above  mentioned  is  a  correct  statement 
of  the  plaintiff's  share  of  the  last  year's  profits  is  as  foUows:  The  defend- 
ants' books  show  that  In  closing  the  books  for  the  year  ending  February  28, 
18SG,  the  amount  of  profits  was  ascertained  to  be  the  sum  of  $11,563.31, 
of  which  90  per  cent  belonged  to  Mr.  Shook  and  Mr.  Everaid  in  equal  sliares, 
being  $5,203.49  to  each,  and  the  remaining  10  per  cent,  $1,156.33,  to  Mr. 
Ck>nvi]le,  the  plaintiff.     After  the  closing  of  the  books  the  plaintiff  was  cred- 
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ited  with  the  further  sum  of  $1,398.06  for  his  share  of  the  estimated  pioflts 
upon  sales  of  goods  which  had  been  manufactured  under  the  management  of 
the  plaintiff,  and  which  were  still  unsold  on  Fehruary  28,  1886,  when  the 
plaintiff's  employment  as  brewer  terminated.  The  witness  Mr.  Lyon  makes 
the  defendants'  books  the  basis  of  his  testimony  to  support  the  plaintifTs 
claim.  He  enumerates  eight  separate  entries  which  appear  hi  the  Joomal  in 
the  account  by  which  the  profits  of  the  last  year  were  ascertained,  and  which 
he  claims  were  improperly  placed  in  the  account  If  those  eight  entries 
should  be  taken  out  from  the  account  the  plaintiff's  share  of  the  profits 
would  be  (I  calculate  the  additions  and  subtracticms)  $6,796.36,  which  Is 
slightly  in  excess  of  the  amount  as  stat^ed  by  the  witness.  The  inquiry, 
therefore,  arises  concerning  those  eight  entries  or  items  in  the  defendants' 
journal.  If  it  appears  by  the  evidence  in  the  case  that  the  entire  aggregate 
of  those  items  is  properly  chargeable  against  the  plaintiff,  then  the  de- 
fendants' final  figures  are  correct,  and  the  plaintiff  is  entitled  to  the  amount 
shown  in  his  favor  by  the  books,  viz.  $2,539.49,  and  no  more.  If  some  of 
those  eight  items  are  properly  chargeable  and  others  not,  the  said  sum  of 
$2,539.49  should  be  increased  accordingly.  The  defendants  daim,  however, 
not  only  that  the  plaintiff  is  properly  chargeable  with  all  of  those  items, 
but  also  that  it  appears  by  the  testimony  that  the  witness  Mr.  Lyon  omitted 
in  the  keeping  of  these  books  to  charge  off  other  sums  which  shonld  have 
been  charged  olT,  and  tliat,  if  10  per  cent  of  those  sums  should  be  charged 
against  the  plaintiff,  the  amount  of  such  10  per  cent  will  not  only  wipe  out  the 
said  sum  of  $2,539.48,  but  will  bring  the  plaintiff  in  debt  to  the  defendants. 
It  becomes  necessary,  therefore,  to  examine  minutely  into  the  items  in  dis- 
pute, In  order  to  ascertain  upon  which  side  the  indebtedness  exists,  and  to 
what  amount 

First  Charge  of  $5,330.68,  Taxes,  Interest,  etc  a%e  defendants  have  charged 
off  the  sum  of  $5,330.68  as  follows:  "Bxpense  account,  debtor  to  stock  ac- 
count, taxes,  interest  on  mortgages,  etc.,  on  property,  that  have  been  charged 
to  a  stock  accouut,  $5,330.CS."  The  witness  Mr.  Lyon  admits  that  of  that 
amount  the  sum  of  $4,950.52,  which  had  been  paid  from  time  to  time  for 
taxes  upon  the  brewery  property,  had  been  improperly  charged  to  stock  ac- 
count Tlie  plaintiff's  witness  Mr.  Waddell,  an  expert  accountant,  also  states 
that  such  items  should  properly  have  been  charged  to  expense  account  The 
witness  Mr.  Lyon  also  states  that  it  had  been  his  intention  to  charge  bade 
that  amount  if  he  had  had  the  making  up  of  the  books  at  the  end  of  the  last 
year.  Tlio  defendants  were  therefore  right  !n  dliarging  back  this  item, 
but  upon  the  evidence  as  it  stands  the  amount  should  have  been  $4,950.52, 
instead  of  $5,330.08.  It  may  be  that  the  larger  amount  is  correct,  bnt  for 
the  purposes  of  the  present  motion  the  amount  must  be  stated  at  $4,950.52. 

Second.  Cask  Account  The  testimony  shows  without  contradiction  that 
during  the  whole  10  years  covered  by  the  account  Mr.  Lyon  had  been  in 
the  habit  of  charging  to  cask  account  the  money  expended  for  repairing  the 
casks  And  barrels  used  in  the  business,  except  the  sums  expended  for  sudi 
repairs  as  were  done  in  tlie  brewery  by  the  men  employed  there.  The  last- 
mentioned  amount  being  charged  to  expense  account,  the  larger  part  by  far 
of  the  amounts  expended  for  such  repairs  was  charged  to  caSk  accotmt,  and 
went  into  the  general  8um)nary  of  tlie  accoimts  in  the  Journal,  not  as  an 
expenditure,  but  «s  an  asset,  excepting  that  at  the  end  of  each  year  cask  ac- 
count wns  credited  with  10  per  cent,  of  the  balance  of  that  account  at  that 
Time.  The  defendants  have  now  charged  to  expense  account  the  amounts 
which,  at  the  end  of  each  year,  were  so  Journalized  as  assets,  bdng  for  the 
expenditiu-e  during  that  year,  for  repairs  to  casks  and  barrels,  less  the  10 
per  cent,  above  mentioned.  The  plaintiff  claims  that  the  original  entry  was 
correct,  and  that  the  defendants  improperly  charged  back  the  items  in  ques- 
tion, amounting  in  the  aggregate  to  the  sum  of  $14,262.48.  The  exp(«nditur(S 
for  the  purchase  of  new  ca^Scs  were  concededly  a  proper  charge  to  cask  or 
stock  account,  but  I  cannot  see  that  upon  any  fair  principle  the  sums  ex- 
pended from  time  to  time  in  the  repairs  of  old  casks  ooold  properly  be  so 
charged  as  to  create  an  asset,  instead  of  indicating  an  expense.  Both  Mr. 
Lyon  and  Mr.  Waddell  seek  to  Justifly  the  charge,  but  their  views  seem  to 


Digitized  by 


Google 


Super.  Ct.]  ooNViLLB  v.  shook.  549 

me  illogicnl.  Without  enlmvfng  upon  this  point.  It  la  suffici^t  to  say  that, 
la  uiy  opinion,  the  defendants  properly  charged  back  the  balance  of  tbe  sums 
which  had  been  charged,  as  I  hold,  improperly  to  cask  account,  amounting, 
as  above  stated,  to  the  sum  of  $14,203.48. 

Third.  Kebatcs  and  Allowances.  The  testimony  shows  that  the  defend- 
ants' fiiTU  were  hi  the  habit  of  allowing  to  their  customers  percentages  upon 
tlie  scheduled  prices  of  their  goods,  varying  in  the  cases  of  different  customers, 
and  also  to  make  special  allowances  to  the  customers  of  yarying  amounts, 
according  to  special  circumstances.  The  defendant  Syerard  had  excluslTe 
charge  of  the  matter  of  fixing  such  percentages  and  allowances,  which  were 
necessarily  arbitrary  in  amount,  according  to  his  judgment  in  each  particular 
case.  In  making  up  the  last  account  some  of  such  percentages  known  as 
''rebates,"  which  Mr.  Lyon  had  omitted  to  journalize,  were  charged  ofT,  and 
Mr.  Lyon  himself  admits  the  correctness  of  such  charges.  He  claims,  how- 
ever, that  the  percentages  and  allowances  charged  in  the  last  accoimt  were 
excessive,  but  what  his  claim  in  that  regard  simply  amounts  to  is  this:  that 
lie  thfaiks  that  if  he,  instead  of  Mr.  Everard,  had  been  arbiter,  the  amounts 
would  have  been  less  by  about  |4,000,  and  he  therefore  asks  a  credit  for 
the  plaintiff  of  $4,000.  A  mere  statement  of  the  plahitlfT's  contention  hi  this 
regard  is  sufficient  to  show  that  it  'jannot  be  sustained,  and  that  the  credit 
of  $4,000  claimed  by  him  cannot  be  allowed. 

Fourth.  Bad  Debts.  Tlie  plaintiff  claims  that  his  account  is  Improperiy 
charged  with  "bad  debts"  to  the  amount  of  $4,503.89,  but  the  evidence  fails 
to  show  that  any  of  the  claims  so  charged  have  been  paid,  or  are  collectible. 
The  amount,  therefore,— $4,503.89,— is  properly  charged  in  that  respect. 

Fifth.  Charges  for  Rent.  It  appears  that  the  firm  owned  a  part  of  the 
Innd  and  buildings  used  in  the  business  and  hire<t  the  other  part,  paying  for 
iho  latter  a  rental  of  $400  per  month.  For  the  use  of  the  part  that  was 
owned  by  the  defendants  no  charge  was  made  oa  the  books,  so  that  the 
plaintifT,  to  the  extent  of  his  proportionate  interest  in  the  profits,  had  the 
benefit  of  that  property  without  expense.  The  defendants  chilm  that  a  sum 
equal  to  10  per  cent,  of  the  cost  of  the  property  should  have  been  charged 
off  each  year  as  an  equivalent  for  rental,  and  they  have  accordingly,  in  mak- 
ing up  the  accoimt,  charged  off  the  sum  of  $7,709.74  for  that  purpose.  1  am 
of  the  opinion  that  they  were  clearly  entitled  to  make  a  charge  of  that 
character,  but  while  it  may  be  that  the  amount  specified  is  the  proper  sum 
to  be  so  charged,  there  is  no  evidence  in  the  case  upon  that  point,  either  as  to 
the  propriety  of  charging  that  particular  sum  or  as  to  what  would  be  a 
proper  sum  or  percentage  to  be  charged  off  for  the  puipose  mentioned.  On 
tlie  evidence  as  it  stands,  the  charge  in  question  for  the  purposes  of  the 
motion  under  consideration  must  therefore  be  disallowed. 

Sixth.  Depreciation  of  Original  Plant.  It  seems  that  while  a  sum  equal 
to  10  per  cent,  of  the  balance  at  the  end  of  each  year  of  cask  account,  stock 
account,  and  improvement^  account  was  charged  off  each  year  for  wear  and 
tear,  no  such  deduction  was  ever  made  for  the  plant  originally  purchased  by 
the  defendants  from  Mr.  Whitney.  The  bill  of  sale,  and  Mr.  Lyon's  testi- 
mony, show  that  the  amount  paid  for  the  property  was  $45,000,  and  the  testi- 
mony also  shows  that  if  10  per  cent,  of  that  sum  had  been  charged  off  eacli 
year  the  total  amount  so  charged  off  would  have  been  $29,309.45.  There  is 
certainly  no  reason  why  the  original  plant  should  have  been  carried  on  the 
books  for  10  years  at  its  original  cost  The  charge  is  sustained,  not  only 
by  a  consideration  of  the  subject  as  a  matter  of  business  propriety  and  fair- 
ness, but  also  by  a  fair  reading  of  the  testimony  of  Mr.  Lyon  and  ISlr. 
WaddelL  They  substantially  admit  the  propriety  of  such  a  charge,  but  cbiim 
tbat  $25,000  of  the  original  cost  was  for  "good  will"  or  "royalty,"  of  which 
there  is  no  evidence.  The  charge,  therefore,  claimed  by  the  defendants  of 
f 29,309.45,  for  wear  and  tear  of  the  original  plant,  should  be  allowed. 

Seventh.  Items  of  Schwarzwaelder  &  Clark.  These  items  are  charged  off 
by  the  defendants,— one  amounting  to  $1,394.44,  and  the  other  to  $1,594.01. 
As  the  case  stands,  there  is  no  evidence  to  sustain  them,  and  for  the  pur- 
poses of  the  present  motion  they  must  be  disregarded. 

Eighth.    Inventory.    The  plaintiff  claims  that  in  making  the  inventory  at 
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the  end  of  the  last  year  the  defendants  undervalued  the  stock  on  hand  bj 
the  Slim  of  $20,502.56.  The  contract  between  the  parties  provided  that  the 
stock  should  be  taken  at  the  end  of  last  year  in  the  same  maimer  as  in 
previous  years.  In  previous  years  the  8to<^  had  been  valued  at  the  esti- 
mated selling  price.  The  defendants  made  it  up  for  the  <dose  of  the  last 
year  at  cost  price,  and  the  plaintiff  claims  that,  if  taken  as  it  had  been  in 
previous  years,  it  would  have  exceeded  the  sum  at  which  It  was  taken  by 
the  amount  above  stated,  making  a  difference  to  the  plaintiff  of  $2,060.25. 
The  supplemental  statement  in  the  defendants'  boolu,  in  which  they  credit 
the  plaintiff  with  the  estimated  profit  on  the  sale  of  stock  on  hand,  gives  tbe 
plaintiff  credit  for  all  which  he  can  fairly  daim.  He  would  be  fairly  (diarge- 
able  with  the  cost  of  manufacture  and  of  sale  and  delivery,  as  stated  in  tne 
supploniental  statement.  There  is  nothing  to  show  that  the  Inventory  was 
not  fairly  taken,  or  that  tlie  plaintiff  is  entitled  to  any  credit  for  the  stock 
on  hand  which  the  defendants  have  not  allowed  to  him,  so  that  the  plaintiff's 
claim  of  $2,050.25  in  that  regard  must  be  disallowed.  The  amounts  with 
which  the  plaintiff  has  sought  to  surcharge  the  defendants'  account,  and 
which  I  have  decided  were  properly  charged  in  defendants'  books,  are  as 
follows:  For  taxes,  etc.,  $4,950.52;  repairs  to  casks,  etc.,  $14,263.48;  rebates, 
etc.,  $4,000:  bad  debts,  $4,593.84;  inventory  of  hist  year,  $20,502.56;  aggr^^it- 
ing  $48,310.40.  I  have  also  decided  that  the  account  is  chargeable  for  wear 
and  t()ar  of  the  original  plant  with  $29,309.45,  making  a  total  of  $77,619.85, 
of  which  10  per  cent.,  or  $7,761.98,  is  chargeable  to  the  plaintiff,  an  amotmt 
exceeding  by  about  $1,000  the  sum  claimed  by  the  plaintiff.  It  follows  that 
the  defon«3nnt8*  motion  should  be  granted,  and  the  complaint  is  therefore  diji- 
xnissed,  with  costs.  Wm.  C.  Traphagen,  Referee. 

New  York,  March  20,  1891. 

Argued  before  FREEDMAIT  and  QILDERSLEEVE,  JJ. 

J.  McMahon,  for  plaintiff. 

A,  J.  Dittenhoefer,  for  defendant  Shook. 

Oratz  Nathan,  for  defendant  James  Everard. 

PER  CURIAM.  The  judgment  should  be  affirmed,  with  costs, 
upon  the  opinion  filed  by  the  referee. 

(4  Misc.  Rep.  493.) 
SLAOBR  y.  FIELD  ENGINEERING  CO. 

(Superior  Court  of  Buffalo,  Gteneral  Term.    July  14,  1893.) 

Dangerous  Machinkrt— Assumption  op  Risk. 

Plaintiff,  while  standing  on  a  step  between  an  engine  and  the  fly  wheel, 
around  or  between  which  there  was  no  guard,  examining  the  bearings, 
slipped  on  some  oil  thrown  on  the  steps  by  the  machinery,  and,  falliiig 
into  the  wheel,  was  injured.  He  had  been  employed  about  the  engine 
8  or  10  days.  He  was  not  a  mechanic  or  skiUed  workman,  though  he  had 
for  a  number' of  years  worked  round  machinery  and  engines,  but  nerer 
round  an  engine  of  this  kind.  He  was  never  cautioned  about  the  employ- 
ment. Held,  that  it  could  not  be  said,  as  a  matter  of  law,  that  the  dan- 
ger was  so  apparent  to  him  that  he  had  assumed  the  risk. 

Exceptions  from  trial  term. 

Action  by  William  D.  Slacer  against  the  Field  Engineering  CJom- 
pany  for  personal  injuries.  A  nonsuit  was  granted-  Plaintiff 
moves  for  a  new  trial  on  case  and  exceptions  o^ered  to  be  heard 
at  the  general  term  in  the  first  instance.    Motion  granted. 

Argued  before  TITUS,  C.  J.,  and  HATCH,  J. 

Quinby,  Meads  &  Bebadow,  for  plaintiff. 

0.  S»  Grosser  and  C.  N.  Bushnell,  for  defendant. 
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TITUS,  0.  J.  The  defendant,  the  Field  Engineering  CJompany, 
is  a  corporation,  and  was  engaged  in  building  the  Buffalo  Electric 
Street  Bailroad.  It  had  charge  of  putting  in  the  machinery  and 
electric  apparatus  in  the  power  house  of  the  railroad  company  in 
this  city.  The  work  of  the  defendant  was  in  charge  of  J.  B.  Craven, 
its  agent  It  had  erected  and  put  in  place  a  large  upright  engine, 
and  a  fly  wheel,  12  feet  in  diajneter,  which  msde  125  revolutions 
a  minute.  This  fly  wheel  was  placed  within  about  22  inches  of 
the  bedplate,  on  which  rested  the  engine.  Between  the  fly  wheel 
and  engine  was  a  step,  attached  to  the  bedplate,  11  inches  wide 
and  3  feet  long.  This  step  was  provided  for  the  operator  to  stand 
upon  while  oiling  the  machinery,  and  making  necessary  examina- 
tions to  keep  the  bearings  cool.  This  work  required  the  workman 
to  bend  over,  and  reach  with  his  arms  to  feel  of  the  bearings,  and 
make  necessary  examination  of  the  machinery.  There  was  no 
^ard  around  this  step,  or  other  appliance  to  prevent  slipping  while 
the  workman  was  engaged  in  his  duties.  Oil  was  thrown  from  the 
crank  upon  this  step  when  the  machinery  was  in  motion,  and  it 
was  part  of  the  plaintiff's  duty  to  keep  this  step  free  from  oil.  A 
portion  of  the  fly  wheel  was  let  down  below  the  level  of  the  floor 
about  four  feet,  forming  a  pit  beneath  the  step.  The  lugs  or 
fastenings  of  the  wheel,  when  in  motion,  came  within  9^  inches 
of  the  step.  An  iron  or  brass  rail  was  placed  around  the  wheel, 
forming  a  guard,  and  the  step  was  attached  to  the  posts  holding  up 
the  guard  rail.  The  plaintiff  was  28  years  old  when  the  accident 
occurred,  and  had  been  employed  in  his  present  capacity  8  or  10 
days.  He  was  not  a  mechanic  or  skilled  workman,  but  for  a 
number  of  years  had  worked  more  or  less  about  machinery  and 
engines,  but  had  never  worked  upon  an  engine  of  this  kind.  He 
received  no  instructions  from  any  one  about  running  the  engine, 
and  was  not  cautioned  in  any  way  about  anything  connected  with 
his  employment.  On  the  9th  day  of  March,  while  he  was  stand- 
ing upon  the  step, — bending  over,  feeling  of  the  center  bearings, — 
his  foot  slipped,  and  he  fell,  and  some  portion  of  the  fly  wheel 
struck  him,  injuring  his  leg  so  severely  as  to  require  amputation. 
This  action  is  brought  to  recover  damages  for  the  injury  thus  re- 
ceived. On  the  trial,  after  the  plaintiff  had  rested  his  case,  the 
court,  on  motion  of  defendant's  counsel,  granted  a  nonsuit,  and 
ordered  the  exceptions  to  be  heard  in  the  flrst  instance  at  the  gen- 
eral term. 

The  question  presented  by  these  facts  is,  is  the  plaintiff,  in  any 
view  of  the  evidence,  entitled  to  maintain  this  action?  The  ques- 
tion is  a  serious  one,  and  by  no  means  free  from  doubt.  The 
learned  judge,  in  directing  a  nonsuit,  assumed  that  the  defendant 
was  ^ilty  of  negligence,  but  concluded  that  the  dangerous  charac- 
ter of  the  machinery  was  as  apparent  to  the  plaintiff  as  to  the  de- 
fendant, and  that  the  former  took  the  risk  of  such  perils  as  were 
incident  to  the  employment,  and  could  not  recover  for  the  injury. 

From  the  numerous  cases,  involving  many  different  conditions 
and  states  of  facts,  the  courts  have  evolved  a  few  clearly-defined  and 
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well-recognized  rules  applicable  to  cases  inyolTing  the  liability  of 
the  master  for  injuries  received  by  his  servant  while  emx^oyed  in 
using  dangerous  tools  and  machinery.  It  is  the  duty  of  the  master 
to  use  reasonable  and  proper  care  in  supplying  his  servant  with 
safe  and  proper  tools  and  machinery  with  which  to  work.  He  is 
required  to  provide  him  a  reasonably  safe  place  in  which  to  per- 
form his  work.  Then  the  servant  assumes  the  risks  incident  to  his 
employment,  and  the  master  is  not  liable  if  he  is  injured.  The 
servant  is  required  to  use  reasonable  care  in  performing  his  work, 
but  this  presupposes  the  performance  by  the  master  of  his  duty  to 
do  all  that  is  reasonable  within  his  power  to  protect  the  servant 
while  so  engaged.  It  is  those  risks,  alone,  which  cannot  be  ob- 
viated by  the  adoption  of  reasonable  measures  of  protection  by  the 
master,  that  the  servant  assumes;  and  when  the  servant  is  made 
acquainted  with  the  dangerous  character  of  his  employment,  and 
of  the  place  where  he  is  called  upon  to  work,  if  he  takes  employ- 
ment with  a  full  knowledge  of  its  character  and  dangerous  sur- 
roundings, and  receives  an  injury,  he  is  held  to  be  without  remedy. 
The  cases  cited  below  illustrate  the  rule  sufficiently  for  our  pur- 
pose: Booth  V.  Railroad  CJo.,  73  N.  Y.  40;  Pantzar  v.  Mining  Ck)., 
99  N.  Y.  371,  2  N.  E.  Rep.  24;  Probst  v.  Delamater,  100  N.  Y.  266, 
3  N.  E.  Rep.  184;  Hickey  v.  TaafPe,  105  N.  Y.  26,  12  N.  E.  Bep. 
286;  Bulkley  v.  Iron-Ore  Co.,  117  N.  Y.  645,  22  N.  E.  Rep.  1131. 
Measured  by  these  rules,  has  the  defendant,  in  this  case,  exercised 
reasonable  and  proper  care  in  obviating  the  risks  of  the  plaintiffs 
employment,  and  not  unnecessarily  exposing  him  to  danger? 
Should  it  be  required  to  do  anything  more  for  the  safety  of  its 
workmen?  A  guard  could  have  been  placed  around  the  fly  wheel, 
or  over  the  pit,  or  even  around  the  step  upon  which  he  was  re- 
quired to  stand  while  in  the  performance  of  his  work,  at  a  very 
little  expense,  either  of  which  would  have  been  a  perfect  protec- 
tion from  the  danger  to  be  apprehended  from  the  fly  wheel.  The 
learned  judges  have  expressed  these  rules  in  varying  language. 
In  one  case  it  was  said: 

"It  is  the  general  rule  that  the  dangers  connected  with  such  a  hasine&i 
[employment  with  dangerous  machinery]  which  are  unavoidable,  after  the 
exercise  by  the  master  of  proper  care  and  precaution  in  guarding  against 
them,  are  risks  incident  to  the  employment,  and  are  assumed  by  those  who 
accept  employment  under  the  circumstances.  But  those  dangers  which  are 
known,  and  can  be  mitigated  or  avoided  by  the  exercise  of  reasonable  care  and 
precaution  on  the  part  of  those  carrying  on  the  business,  and  injuries  from 
which  happen  through  neglect  to  exercise  such  care,  are  not  incident  to  the 
business,  and  the  master  is  generally  liable  for  damages  occurring  therefrom. 
For  instance,  if  the  servant  puts  himself  in  the  way  of  dangerous  machtoecy, 
with  knowledge  of  its  character,  or  places  himself  in  the  way  of  bodies  mov- 
ing in  their  accustomed  orbit  with  irresistible  force,  and  is  thereby  injured, 
it  will  generally  be  regarded  as  the  result  of  his  own  carelessness;  but  if  he 
is  engaged  in  a  business  which  may  be  safely  carried  on,  according  to  the 
degree  of  care  and  caution  used  in  prosecuting  it,  but,  by  omission  of  such 
care,  may  become  hazardous  to  human  life,  it  is  the  duty  of  those  carrying 
on  such  business  to  adopt  all  reasonable  precaution  to  avoid  the  occurr^ce 
of  such  danger."    McGovem  v.  Railroad  Co.,  123  N.  Y.  280,  25  N.  B.  Rep.  373. 

It  may  be  said  that  a  servant  has  no  cause  of  action  against  tbe 
master  for  injury  resulting  from  the  negligence  of  the  master,  when 
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the  senrant's  negligence  contributed  to  the  happening  of  the  injury, 
and  where  he  has  full  knowledge  of  the  dangerous  risks  of  the  service, 
and  no  recovery  can  be  had  for  an  injury  received  solely  from  the  haz- 
ard incident  to  the  employment,  because  he  assented  to  the  employ- 
ment with  full  knowledge,  and  assumed  the  risk,  and  his  want  of 
care  for  his  personal  safety,  in  taking  such  a  dangerous  employ- 
ment, amounts  to  contributory  negligence.  Laning  v.  Bailroad  Co., 
49  N.  Y.  534.  But  can  it  be  said,  as  a  matter  of  law,  from  the 
facts  in  the  case  b^ore  us,  that  the  plaintiff's  negligence  contributed 
to  the  injury?  He  went  to  the  place  provided  by  the  master  to 
I>erform  his  service.  He  was  acting  strictly  within  the  line  of 
his  duty  when  injured,  and,  while  attempting  to  x>erform  that  duty, 
slipped  and  fell,  which  could  not  have  happened  if  a  rim  or  guard 
had  been  placed  around  the  step  on  which  he  was  standing.  Is 
the  evidence  of  plaintiffs  negligence  so  conclusive  that  the  court 
can  say,  without  the  aid  of  a  jury,  that  his  carelessness  caused  or 
contributed  to  the  injury?  Can  it  be  said  that  the  injury  occurred 
"solely  from  the  hazard  incident  to  the  service,"  and  not  from 
a  cause  which  could  have  been  foreseen  and  guarded  against  by 
the  exercise  of  proper  care  and  prudence  on  the  part  of  the  mas- 
ter? It  is  difficult,  from  the  evidence,  to  see  in  what  particular 
the  plaintiff's  carelessness  or  misconduct  contributed  to  the  acci- 
dent; and  it  seems  to  us  that  the  question  was  for  the  juiy  to  de- 
termine, as,  from  the  evidence,  they  might  properly  have  found  him 
free  from  negligence.  In  Pantzar  v.  Mining  Co.,  the  plaintiff  was 
injured  by  the  falling  of  rock  from  a  cliff  overhanging  the  place 
where  he  was  employed.  The  rock  had  cracked  and  separated 
some  time  before  the  accident;  and  the  court  held  the  defendant 
liable,  notwithstanding  the  plaintiff  could  see  the  dangerous  con- 
dition of  the  rock,  because  the  defendant  had  not  used  proper  care 
and  precaution  in  bracing  the  rock,  or  taking  other  adequate  laeans 
to  protect  the  servant  in  his  employment.  Chief  Judge  Buger,  in 
writing  the  opinion  of  the  court  of  appeals,  says: 

'mieveryfact  that  the  material  was  likely  to  fall  upon  and  injure  the  defend- 
ant's flerrants  at  unexpected  times  imposed  upon  defendant  the  duty  of  Inspec- 
tion, and  frequent  and  careful  examinations,  and,  upon  the  discovery  of  any  In- 
dications of  danger,  to  adopt  aU  suitable  preeuntlons  to  protect  its  servants 
from  danger.  The  rule  that  the  servant  takes  the  risk  of  service  presupposes  • 
that  the  master  has  performed  the  duties  of  caution,  care,  and  vigUance, 
which  the  law  casts  upon  him.  It  is  those  risks,  alone,  which  cannot  be 
obviated  by  the  adoption  of  reasonable  measures  of  precaution  by  the 
master,  that  the  servant  assumes.*' 

It  may  be  pertinent  to  inquire  whether  the  defendant,  in  this 
case,  has  omitted  to  take  such  reasonable  precaution  in  providing 
a  safe  place  for  the  servant  to  perform  his  labor  as  the  law  re- 
quires. In  granting  the  motion  for  a  nonsuit  the  trial  judge  as- 
sumed that  the  defendant  was  guilty  of  negligence,  in  failing  to 
properly  guard  the  fly  wheel  which  injured  the  plaintiff,  but  placed 
his  ruling  upon  the  ground  that  the  risk  assumed  by  the  plaintiff 
was  as  apparent  to  him  as  to  the  defendant,  and  that  the  injury  which 
the  plaintiff  received  was  one  incident  to  his  employment,  and  for 
which  he  was  responsible.     This  ruling  presupposes  that  the  de- 
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fendant  liad  dischai^ed  its  duty  to  the  plaintiff  by  the  exercise 
of  due  care  in  providing  reasonably  safe  appliance  and  place  in 
which  to  perform  his  work.  The  rule  invoked  by  the  learned  judge 
is  undoubtedly  correctly  stated  by  him,  but  its  application  to  the 
facts  of  this  case,  we  do  not  think,  had  any  force,  because  the  serv- 
ant assumes  such  risks  only  after  the  master  has  used  due  care  and 
precaution  to  guard  the  former  against  danger.  Pantzar  v.  Mining 
€o.,  supra.  It  was  assumed  that  the  defendant  had  been  derelict 
in  that  respect,  and  it  at  least  presented  a  question  for  the  jury; 
and  if  they  were  satisfied  from  the  evidence  that  the  defendant  was 
negligent,  in  not  providing  suitable  safeguards  to  protect  its  em- 
ployes in  the  performance  of  their  work,  so  far  as  it  could  be  rea- 
sonably done,  it  still  left  the  question  of  the  plaintiffs  negligence 
to  be  determined.  The  facts  bearing  upon  this  question  may  be 
briefly  summarized:  The  plaintiff  had  worked  somewhat  about 
engines  and  machinery,  but  never  upon  this  particular  kind  of  en- 
gine. He  was  not  a  skilled  workman,  and  but  little  accustomed 
to  machinery.  He  had  been  employed  in  his  present  capacity  8 
or  10  days.  He  had  never  received  any  instructions  about  the 
management  of  the  engine,  nor  had  his  attention  been  called  to 
the  dangers  attending  his  employment  It  may  well  be  that  he 
,  did  not  know  that  the  spattering  of  oil  upon  the  step  made  his  work 
more  hazardous,  and  his  liability  to  injury  greater  by  reason  of 
it.  Certainly,  if  his  attention  had  been  called  to  that  fact,  he 
may  very  well  have  been  either  placed  upon  his  guard  to  avoid 
slipping,  or  refused  to  work  there  until  some  steps  had  been  taken 
by  the  defendant  to  protect  him  against  such  an  occurrence,  and 
insure  his  safety.  Of  course,  it  must  have  been  apparent  that  if 
he  fell  into  the  wheel  he  would  be  injured,  but  it  was  not  so  appar- 
ent that  if  he  got  upon  the  step,  which  the  defendant  had  provided 
for  him  to  stand  upon  to  perform  his  work,  he  would  dip,  and 
fall  into  the  wheel.  Could  the  risk  which  he  took  have  been  "avoid- 
ed by  the  adoption  of  reasonable  measures  of  precaution  by  the 
master?"  If  it  could  have  been,  then  the  rule  stated  by  the  trial 
judge  could  have  no  application  until  the  master  had  taken  such 
reasonable  precaution  as  the  law  requires  of  him  for  the  protec- 
tion of  his  servants.  It  would  seem,  therefore,  that  whether  the 
defendant  had  used  the  care  required  of  it  should  have  been  sub- 
mitted to  the  jury,  and  the  correlative  proposition,  the  plaintiifs 
want  of  care,  should  likewise  have  been  passed  upon  by  the  jmy. 
It  cannot,  we  think,  be  said,  as  matter  of  law,  that  the  plaintiff 
assumed  the  risk  of  his  employment,  in  the  absence  of  finding  that 
the  defendant  had  discharged  the  duty  which  the  law  imposes  upon 
the  master.  The  evidence  of  the  plaintiff's  experience  was  proper 
to  be  submitted  to  the  jury  upon  the  question  of  his  negligence; 
but  it  was  not  conclusive,  and,  like  any  other  fact,  it  was  still  the 
province  of  the  jury  to  determine  the  question. 

In  granting  the  motion  for  the  nonsuit  the  court  relied  upon  the 
case  of  Hickey  v.  Taaffe.  From  an  examination  of  that  case, 
it  does  not  appear  that  any  new  rule  of  law  was  enunciated.    It 
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was  the  application  of  well  established  and  recognized  principles 
governing  cases  of  this  kind  to  a  new  state  of  facts.  The  plaintiff 
had  been  employed  in  the  defendant's  establishment  for  six  weeks, 
in  feeding  a  roller  machine  for  ironing  collars.  She  accidently 
got  her  finger  caught  in  a  button  hole,  and,  before  she  could  extri- 
cate it,  her  hand  was  drawn  between  tiie  rollers,  and  badly  burned. 
The  injury  was  purely  accidental, — not  caused  by  any  want  of 
care  of  the  master  in  providing  safe  and  suitable  machinery  or 
a  safe  place  in  which  to  work.  The  injury  was  the  inevitable 
result  of  getting  the  finger  caught  in  a  button  hole,  which  could  not 
in  any  way  be  attributed  to  the  machine,  or  want  of  care  in  apply- 
ing proper  guards  to  protect  the  operator.  The  accident  was 
incidental  to  the  employment,  and  one  which,  in  law,  the  servant 
assumed.  We  do  not  think  the  case  is  at  all  decisive  of  the  ques- 
tion here  raised;  and  except  as  a  general  statement  of  the  law, 
and  an  additional  precedent,  it  has  no  greater  force  or  application 
to  the  facts  before  us  than  many  other  cases  found  among  the  de- 
cisions of  our  court  of  appeals.  Here  the  defendant  stepped  on 
a  greaiy  step,  which,  with  but  slight  expense  and  trouble,  could 
liave  been  rendered  perfectly  safe.  The  injury  was  not  incident 
to  the  employment,  in  the  sense  that  it  might  be  expected  to 
liappen  if  the  proper  precaution  had  been  taken  by  the  defendant. 
It  will  hardly  be  claimed  that  the  master  may  require  his  servants 
to  climb  over  greasy,  dangerous  machinery,  or  in  dangerous  places, 
without  first  providing  such  safeguards  as  would,  with  the  exercise 
of  reasonable  caro  on  the  part  of  the  employe,  enable  him  to  per- 
form his  work  in  a  reasonably  safe  place.  I  cannot  agree  with  the 
trial  judge  in  his  statement  of  the  facts  of  the  plaintiff's  knowledge 
of  the  situation  and  character  of  the  machinery.  It  is  true  he  had 
some  knowledge,  but  it  seems  to  me  it  cannot  be  said  that  he  had 
the  same  perfect  knowledge  of  all  of  the  dangers  of  the  machine 
as  the  master,  nor  did  he  know,  as  well  as  the  master  knew,  the 
precautions  necessary  to  be  taken  to  protect  himself  against  injury. 
If  he  had  had  such  knowledge  this  accident  could  not  have  hap- 
pened, and,  under  the  facts  of  this  case,  the  rule  that  the  servant, 
with  full  and  complete  knowledge  of  all  of  the  facts  surrounding  his 
employment,  assumes  the  risks,  for  the  reasons  stated,  has  no  ap- 
plication. 

The  authorities  cited  by  the  counsel  for  the  defendant  do  not 
irary  the  principles  already  stated.  Hickey  v.  Taaffe  has  been 
referred  to.  In  Shaw  v.  Sheldon,  103  N.  Y.  667,  9  N.  E.  Rep.  183, 
the  injured  party,  a  foreman, — ^a  skilled  workman, — ^having  full 
knowledge  of  the  situation,  and  the  dangers  surrounding  him.  fell 
into  the  rollers  of  a  machine;  and  the  court  held  that  he  assumed 
the  risk  of  his  employment.  In  Clark  v.  Barnes,  37  Hun,  389,  the 
tnjuiy  was  claimcii  to  have  been  caused  by  falling  on  a  slippery 
floor.  The  court,  at  general  term,  say  that  the  floor  was  not 
slippery,  and  the  cause  of  the  accident  must  be  looked  for  elsewhere 
than  from  a  slippery  floor.  When  the  proof  leaves  it  in  doubt 
Tvhether  the  injury  was  inflicted  by  nerfigence  the  case  is  not  made 
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cut.  In  Loftus  y.  Ferry  Co.,  84  N.  Y.  455,  a  chUd  six  years  old 
stumbled  and  fell  from  a  bridge  leading  from  the  ferryboat  to  the 
pier.  Guard  rails  were  properly  constructed,  and  millions  of  peo- 
ple had  passed  over  the  bridge  without  accident  The  court  held 
that  the  defendant  was  bound  to  provide  safe  and  suitable  accom- 
modations fpr  the  landing  of  passengers,  but  the  law  does  not  im- 
pose upon  the  defendant  Sie  duty  of  so  far  providing  for  passengers 
that  they  shall  encounter  no  possible  danger,  and  that  the  facts 
in  the  case  refute  the  inference  that  the  accident  was  likely  to 
occur;  and  in  determining  this  question  the  court  gave  weight  to  the 
fact  tiiat  the  child  was  not  in  charge  of  its  mother  when  she  re- 
ceived the  injury.  In  Buckley  v.  Manufacturing  Co.,  (N.  Y.  App.) 
21  N.  E.  Rep.  717,  the  court  held  that  the  injury  did  not  result  from 
a  dangerous  machine,  but  because  of  a  mere  accident  from  slipping 
and  falling,  and  no  amount  of  instruction  or  caution  would  have 
prevented  the  accident,  and  saved  the  servant  from  injury;  that 
the  injury  did  not  come  from  any  ignorance  of  machines,  or  of  the 
danger  to  which  he  was  exposed,  but  solely  from  the  accident 
This  view  of  the  evidence  was  concurred  in  by  all  of  the  judges 
taking  part  in  the  decision,  and  the  court  held  the  plaintiff  was 
not  entitled  to  recover.  In  Sweeney  v.  Envelox)e  Co.,  101  N.  Y. 
520,  5  N.  E.  Eep.  858,  the  machiile  was  an  old  machine,  in  perfect 
repair.  The  plaintiff  understood  its  use  as  well  as  the  defendant; 
and  the  court  held  the  master  was  not  bound  to  furnish  his  employes 
with  new  machinery,  of  the  best  pattern  and  appliances,  but  that 
the  plaintiff,  under  such  circumstances,  assumed  the  risk  incident 
to  its  operation.  And  the  case  of  Kern  v.  Seflning  Ca,  125  N.  Y. 
50,  25  N.  E.  Rep.  1071,  is  in  line  vrith  the  Sweeney  Case. 

In  the  case  at  bar,  we  think  the  proximate  cause  of  the  accident 
was  the  want  of  a  guard  around  the  step  on  which  the  plaintiff 
was  required  to  stand  while  performing  his  work,  or  around  the 
fly  wheeL  It  was  a  dangerous  place  to  w^ork,  and  the  defendant 
should  have  obviated  the  danger,  as  far  as  possible,  by  providing 
some  means  to  guard  the  plaintiff,  and  protect  him  from  injury; 
and  the  question  should  have  been  submitted  to  the  jury,  under 
proper  instructions  from  the  court  The  nonsuit  should  be  set 
aside,  and  a  new  trial  ordered,  with  costs  to  abide  the  event  of  the 
action. 

HATCH,  J.,  (concurring.)  The  evidence  presented  by  plaintiff 
would  have  authorized  the  jury  to  find  that  he  was  in  fact  unac- 
quainted with  the  engine,  in  its  construction  and  method  of  opera- 
tion, and  that  he  was  placed  at  work  upon  it  without  knowledge 
or  instruction  of  the  dangers  attending  the  work,  except  as  the 
same  was  open  and  apparent  to  the  ordinary  workman.  I  am  not 
prepared  to  adopt  the  view  that  the  liability  to  injury,  such  as 
was  received  by  plaintiff,  and  the  manner  of  its  infliction,  was  so 
apparently  obvious  that  the  plaintiff  can  be  said  to  have  assumed  it 
The  step  from  which  he  slipped  was  11  inches  wide.  This  was  sp- 
parent,  and  he  assumed  what  risk  there  was  in  its  use  as  a  step. 
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But  the  working  of  the  engine  covered  it,  from  time  to  time,  with 
oil,  of  which  it  may  safely  be  assumed  plaintiff  had  no  knowledge 
before  he  entered  upon  the  performance  cjP  his  duties.  This  cir- 
cumstance created  a  dangerous  step;  and  while  plaintiff  was  doubt- 
less chargeable  with  knowledge  that  if  he  came  in  contact  with  the 
fly  wheel  he  would  l^e  injured,  yet  I  do  not  think,  as  matter  of  law, 
that  he  was  chargeable  with  knowledge  that  the  step  would  be 
rendered  slippery  and  dangerous  by  the  action  of  the  engine.  At 
least,  he  wculd  not  have  been  so  chargeable  when  he  entered 
upon  the  performance  of  his  duties;  and  whether  the  knowledge 
which  he  thereafter  acquired,  in  the  short  time  he  was  at  work, 
sufiSciently  apprised  him  of  the  danger,  in  the  view  taken,  pre- 
sents a  question  of  fact,  and  made  a  case  for  the  jury,  considering 
all  the  circumstances.  That  the  place  was  not  reasonably  safe, 
seems  clear.  That  it  could  be  made  safe  without  difficulty,  or 
detriment  to  the  working  of  the  engine,  seems  equally  so.  Its 
unsafe  condition  was  known  to  the  master,  and  its  foreman  sug- 
gested how  it  could  be  made  safe.  Within  the  authorities  of 
Pantzar  v.  Mining  Co.,  99  N.  Y.  368,  2  N.  E.  Hep.  24;  Davidson 
V.  Cornell,  132  N.  Y.  234,  30  N.  E.  Rep.  573;  McQovem  v.  Raikoad 
Co.,  123  N.  Y.  280,  25  N.  E.  Rep.  373;  and  many  others,— I  am  of 
opinion  that  this  case  presented  a  question  for  the  jury.  Nothing 
ia  found  in  conflict  with  this  view  in  Hickey  v.  Taaffe,  105  N.  Y, 
26,  12  N.  E.  Rep.  286.  The  whole  question  turns  upon  whether 
the  danger  was  so  open  and  obvious  that  plaintiff  took  the  risk. 
The  facts  of  that  case  admitted  of  no  other  conclusion.  The  facts 
here,  for  reasons  stated,  admit  of  the  conclusion  that  the  attendant 
risks  were  not  so  obvious  and  open  that  the  case  can  be  disposed 
of  as  a  question  of  law.  The  conclusion  is  therefore  reached  that 
the  exceptions  should  be  sustained,  and  the  motion  for  a  new  trial 
granted;  costs  to  abide  the  event 


WILSON  V.  WYANDANCE  SPRINGS  IMP.  CO. 

(Common  Pleas  of  New  York  City  ftnd  County,  General  Term.    August  9. 

1893.) 

1.  Principal  and  Aobnt— Authority  op  Agent — Suppictrncy  op  EvrnKNCB. 
In  an  action  to  recover  for  goods  sold  to  a  corporation  at  the  instance 
of  its  agent,  plaintiff  need  not  show  express  authority  in  the  agent  to 
l>nrchase  goods  on  defendant's  credit,  but  it  is  sufficient  to  show  such  a 
course  of  dealing  between  the  parlies  sb  Juf«tified  the  inference  that  he 
had  such  authority. 

S.  Same— Denial  op  Agency. 

The  denial  of  the  agency,  in  such  case,  by  defendant's  president  and 
by  the  aUeged  agent,  and  the  assertion  that  he  was  the  agent  of  another 
corporation,  of  a  similar  name,  is  not  conclusive,  since  such  denial  is  by 
persons  in  interest. 

Ai)peal  f  iMni  eighth  distiiet  court 

Action  by  William  Wilson,  Jr.,  against  the  Wyandance  Springs 
Improvement  Company  to  recover  for  goods  sold  and  delivered  to 
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defendant  at  the  instance  of  its  agent     From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

H.  H.  Walker,  for  ai^pellant. 

Douglass  &  Minton,  for  respondent 

BISCHOFF,  J.  Attentive  consideration  of  the  evidence  renders 
it  irrefragibly  apparent  that  the  only  defense  was  an  attempt  to 
shift  responsibility  for  plaintiff's  demand  from  a  solvent  to  an 
insolvent  corporation.  Express  authority  to  Bosenfeld  to  pur 
chase  merchandise  upon  defendant's  credit  was  not  indispensable 
to  plaintiff's  right  to  recover.  It  was  sufficient  that  there  had 
been  a  course  of  dealing  between  plaintiff  and  defendant,  from 
which  Eosenfeld's  authority  could  be  inferred.  Lamb  v.  Hirsch- 
berg,  (Com.  PL  N.  Y.)  20  N.  Y.  Supp.  678.  Such  a  course  of 
dealing  appeared  in  evidence  from  the  testimony  of  plaintiff's  wit- 
nesses, which  was  to  the  effect  that  the  assumed  ag^it  had  on 
former  occasions  purchased  merchandise  of  like  kind  on  defendant's 
credit,  and  that  these  purchases  were  in  each  instance  ratified  by 
defendant,  by  acknowledgment  of  its  indebtedness,  and  payment 
thereof.  The  evidence  as  to  such  a  course  of  dealing  may  be 
slight,  if  considered  without  reference  to  other  facts  which  appear, 
but  its  effect  is  intensified  when  it  is  kept  in  mind  that  defend- 
ant and  another  corporation,  of  nearly  the  same  name,  had  the 
same  officers,  and  occupied  the  same  office,  to  which  the  bills  for 
merchandise  were  directed  to  be  sent,  and  that  this  office  bore  the 
sign,  only,  of  the  defendant. 

The  denials  of  defendant's  president,  and  of  Bosenfeld,  the  as^ 
sumed  agent,  that  the  latter  was  the  agent  of  the  defendant,  and 
the  assertions  that  he  was  the  agent  of  the  Wyandance  Mineral 
Water  Company,  were  not  conclusive,  because  they  were  those  of 
persons  in  interest.     See  cases  cited  in  Lamb  v.  Hirschberg,  supra. 

The  judgment  should  be  affirmed,  with  costa 


(4  Misc.  Rep.  eOO;   mem.  report  without  opinion.) 
FULD  v.  KAHN. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Augnst  ft 

1893.) 

Action  for  Agreed  Prick— Evidence— Judgment. 

In  an  action  to  recover  $50  as  agreed  compensation  for  services  per- 
formed by  plalntlflT's  assignor,  where  defendant  denies  the  agreement 
and  the  assignor  swears  that  there  was  one,  and  the  complaint  is  not 
amended  so  as  to  daim  the  reasonable  value  of  the  services,  and  no 
evidence  of  hudi  value  is  given,  plaintiflT  is  entitled  to  recover  $50  or 
nothing,  and  a  Judgment  for  $25  wiU  be  reversed. 

Appeal  from  seventh  district  conrt. 

Action  by  Sigmnnd  Fnid  against  Abraham  Kahn.     From  a  jadg- 
ment  for  plaintiff,  defendant  appeals.     Reversed. 
Argued  before  BISCHOFF  and  GIEGERICH,  JJ, 
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Leonard  J.  Langbdn,  for  appellant 
Leopold  MoBchovitz,  for  respondent. 

BISCHOFP,  J.  Plaintiff  Bued  to  recover  the  smn  of  |30,  the  al- 
leged agreed  compensation  of  Mb  assignor  for  services  which  the 
latter  claimed  to  have  x>erformed  at  defendant's  request  Defend- 
ant denied  the  making  of  such  agreement,  and  the  justice  below 
gave  judgment  for  plaintiff  for  |25.  It  is  obvious  that  the  judg- 
ment is  not  consistent  with  the  facts  in  evidence,  and  so  should  be 
reversed.  Wise  v.  Rosenblatt,  (Com.  PL  N.  Y.)  9  N.  Y.  Supp.  500, 
and  12  N.  Y.  Supp.  288.  The  determination  of  the  controversy  rested 
in  the  conflicting  contentions  of  the  parties.  Crediting  the  state- 
ments of  plaintiff's  assignor,  the  recovery  should  have  been  for 
$50;  discrediting  them,  defendant  was  entitied  to  judgment  The 
complaint  was  not  amended  to  enable  the  action  to  proceed  as  one 
to  recover  the  reasonable  value  of  the  Bervices,  nor  was  any  evidence 
whatever  introduced  for  either  party  from  which  the  justice  could 
determine  such  values.  The  recovery,  therefore,  was  not  '^secundum 
allegata  et  probata."  Romeyn  v.  Sickles,  108  N.  Y.  650,  15  N,  E. 
Rep.  698.  Judgment  reversed,  and  new  trial  ordered,  with  costs- 
to  appellant  to  abide  the  event 


(4  Misc.  Kep.  510.) 
KUGELMAN  v.  LEVY  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.   August  9. 

1893.) 

1.  Witness— Expert— Custom  op  Trade— Competency. 

A  person  is  not  competent  to  testify  bb  to  an  alleged  custom  of  trade, 
unless  he  is  either  engaged  in  audi  trade,  or  it  is  shown  that  he  know» 
what  the  custom  la. 

a.  Sat.e-Contract— Interpretation. 

Where  a  contract  of  sale  states  that  the  goods  are  fully  insured  by 
the  seller,  and  by  agreement  the  goods  remain  on  storage  until  notes 
given  in  payment  mature,  the  seller  cannot  recover  of  the  purchaser  in* 
surance  charges  on  the  goods  after  the  sale. 

Appeal  from  second  district  court 

Action  by  Julius  Kugelinan  against  David  Levy  and  others,  to 
compel  d^endants  to  reimburse  plaintiff  for  money  paid  for  storage 
and  insurance  charges  on  a  quantity  of  tobacco  after  sale  ther^ 
by  him  to  defendants,  delivery  of  which  was  postponed  until  payment 
of  the  purchase  price.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Reversed. 

Argued  before  BISOHOFF  and  GIEaEBIOH,  JJ. 

Felix  H.  Levy,  for  api)ellants. 
GampbeU  &  Murphy,  for  respondent 

OIEOEBIGH,  J.  The  plaintiff  sold  to  the  defendants  a  quantity 
of  tobacco,  then  on  storage  in  plaintiff's  name.  Defendants  gave 
to  the  plaintiff  broker's  notes  for  the  amount  agreed  upon  for  the 
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purchase  price,  but,  as  plaintiff  was  in  need  of  funds  with,  which  to 
pay  the  banlcer's  credit  upon  the  goods,  which  payment  was  pre- 
requisite to  the  delivery,  it  was  agreed  that  the  goods  should  re- 
main on  Storage  until  the  maturity  of  the  notes,  or  until  actual 
cash  payment  was  made  by  the  defendants  either  for  the  whole 
amount  of  the  tobacco  or  for  portions  thereof  as  they  mig^t  require 
it  The  goods  were  subsequently  deliyered  at  maturity  of  the  notes, 
and  plaintiff  now  sues  for  the  amount  expended  by  him  for  the  stor 
age  and  insurance  of  the  same  during  the  period  between  the  sale 
and  delivery. 

Evidence  as  to  the  custom  of  the  trade,  with,  regard  to  the  pay- 
ment of  storage  and  insurance  charges  where  goods  remain  on  stor- 
age after  the  sale  in  such  a  case  as  the  one  at  bar,  was  given  by 
defendants'  expert  witnesses  to*the  effect  that  the  vendor  was  re- 
sponsible for  such  charges.  To  contradict  this  evidence  plaintiff 
called  for  King,  who  testified  that  he  was  engaged  in  the  East 
India  importing  trade.  His  testimony  was,  in  effect,  directly  op- 
I)08ed  to  that  of  defendants'  witnesses,  who  were  engaged  in  the 
tobacco  trade,  and  was  objected  to  as  incompetent,  upon  the  ground 
that  said  Eang  was  not  an  experi;  with  reference  to  the  question. 
The  evidence  was  admitted  under  defendants'  exertion,  and  our 
conclusion  is  that  this  exception  points  to  reversible  error.  There 
was  no  proof  that  the  witness  King  was  comi)etent  to  testify  to 
the  particular  usage  in  dispute.  He  was  not  engaged  in  the  tobacco 
trade,  and  the  admission  of  his  testimony  upon  the  question  was 
in  contravention  of  the  rule  that  a  witness  by  whose  testimony  a 
usage  is  sought  to  be  shown  must  know  the  usage.  Griffin  v.  Rice, 
1  HUt  184;  Marine  Nat.  Bank  v.  National  City  Bank,  59  N.  Y.  67; 
GaUup  v.  Lederer,  1  Hun,  282.  That  this  witness  knew  the  custom 
of  tobacco  traders  with  reference  to  the  storage  of  goods  sold  but 
not  delivered  does  not  appear  by  the  slightest  proof.  But  for  this 
incompetent  evidence,  the  usage  as  shown  by  defendants'  witnesses 
would  have  been  unquestioned,  and  a  contrary  decision  from  that 
arrived  at  should  have  resulted ;  the  evid^ice  adduced  being  of  that 
character  which  the  court  could  not  justly  have  disregarded.  Jacks 
v.  Darrin,  3  E.  D.  Smith,  558.  Aside  from  the  question  of  usage, 
the  item  for  insurance  should  have  been  disallowed.  By  the  con- 
tract in  evidence  it  appears  that  the  goods  are  crtated  to  be  fully 
insured  by  plaintiff.  No  reasonable  interpretation  of  this  contract 
could  support  the  view  tliat  any  one  other  than  the  plaintiff  waji 
chargeable  with  the  payment  of  the  premiums  of  such  insurance^ 
Moreover,  in  the  absence  of  clear  pixwf  of  a  contrary  usage  of  trade, 
the  liability  of  the  seller  for  the  storage  charges,  in  sui£  a  case  as 
that  before  us,  rests  upon  sound  legal  principle.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event 
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MERRITT  V.  CORTIHS  et  aL 
(Supreme  Court,  General  Term,  Second  Department   July  28,  189a) 

1.  Tbstambntart  Trust— DtscRBTioNART  Power  in  Trustbb. 

Where  a  discretionary  power  is  vested  in  a  trustee  under  a  will  in  re- 
gard to  paying  over  to  legatees  the  principal  of  certain  bequests,  a  coiut 
of  equity  will  not  abrogate  the  trust  by  requiring  the  trustee  to  pay  ovet 
the  principal*  especially  in  the  absence  of  proof  of  misconduct  oh  his 
part 

SL  Confltot  of  Laws— Construction  of  Trust. 

Where  a  testatrix  was  a  resident  of  New  York,  and  her  property,  all 
of  which  was  personalty,  was  situated  there,  the  validity  of  a  trust  pro- 
vision in  the  will  must  be  determined  by  the  laws  of  New  York,  and  not 
by  those  of  the  resddeDce  of  the  cestui  que  trust 

Appeal  from  surrogate's  court,  Dutchess  county. 

Action  by  J.  Walter  Merritt  against  Jacob  Corties.  as  sole  qualifying  ex- 
ecutor of  and  trustee  under  the  will  of  Elizabeth  L.  Merritt,  deceased,  Charles 
A.  Macy,  Jr.,  Josephine  C.  Merritt,  Clemtine  Cornelia  Merritt,  Isaac  Walter 
Men-itt,  and  Elizabeth  L.  Merritt,  to  compel  the  executor  and  trustee  to  pay 
a  certain  sum  held  in  trust  for  plaintiff  under  the  will.  Testatrix  divided 
her  estate  into  six  shares,  and  directed  her  ejcecutors  and  trustees  to  pay 
the  income  of  the  shares  to  her  children,  "and  I  further  authorize  and  em- 
power my  said  executors  and  trustees,  the  survivor  and  survivors  of  them, 
to  pay  over  any  part  or  the  whole  of  the  portion  or  share  herein  set  apart 
for  the  benefit  of  any  child  of  mine  to  such  chUd  (but  not  to  the  widow  of 
any  child)  whenever  they  become  satisfied  in  their  careful  judgment  and  dis- 
cretion that  it  is  entirely  safe  and  prudent  and  for  the  best  interests  of  said 
child  and  his  family." 

Paragraphs  7  and  8  of  the  complaint  are  as  follows:  "(7)  The  plahitiff 
further  shows  that  he  has  requested  and  demanded  of  the  defendant  Jacob 
Corties,  as  such  sole  acting  executor  of  and  trustee  under  the  said  last  will 
and  testament  of  Elizabeth  (or  Eliza)  L.  Merritt,  deceased,  that  in  the  just 
and  reasonable  exercise  of  the  judgment  and  discretion  referred  to  and  con- 
ferred upon  him  in  and  by  said  last  will  and  testament  he  pay  over  to  the 
plaintiff  the  principal  of  his  said  share  tn  his  mother's  estate,  but  that  the 
said  defendant  Jacob  Corties  wiU  not  consent  and  refuses  to  pay  over  the 
same  unless  the  defendant  Charles  A.  Macy,  Jr.,  consents,  which  this  phiin- 
tiff  is  biformed  and  believes  he  refuses  to  do,  or  unless  by  the  order,  judg- 
ment, or  decree  of  a  court  of  competent  jurisdiction  ordering,  directing,  or 
allowing  the  same.  (8)  The  plaintiff  further  shows  that  he  is  a  dtixen  of 
the  state  of  Georgia,  and  that  he  is  entitled  to  hold  personal  property  any- 
where, as  provided  by  the  laws  of  the  state  of  his  domicile.  That  by  and 
under  the  laws  of  the  state  of  Georgia  no  person  can  hold  property  as  a 
trustee  for  a  person  of  sound  mind  and  sober  habits,  whether  as  an  estate^ 
fn  fee  simple  or  as  an  estate  for  life,  if  <Mily  a  life  estate,  then  he  may  hold 
it  in  possession,  subject  only  to  the  rights  of  such  remainder  or  revei'sion  as 
umy  be  fixed  upon  it  lliat  the  said  law  of  the  state  of  Georgia  is  as  fol- 
lows: [Here  is  inserted  0>de  Ga.  S  2306.]  That  the  object  of  this  plaintiff 
in  thus  pleading  the  statute  of  the  state  of  Georgia  is  to  show  that  in  the 
state  of  bis  domicile  no  trustee  can  be  had  for  him,  and  plaintiff  claims  that 
no  foreign  trustee,  outside  of  the  state  of  this  plaintiff's  domicile  or  resi- 
dence, can  exerdse  authority  or  power  over  him  or  over  his  property  that 
he,  such  trustee,  could  not  exercise  in  the  state  where  this  plaintiff  resides 
and  has  his  legal  domicile." 

Argued  before  DTKMAN  and  PBATT,  JJ. 

Robert  L.  Bodgers,  (S.  K.  PhUlips,  of  counsel,)  for  appellant 
Herrick  &  Losey,  for  respondents. 
v.24N.Y.s.no.7— 36 
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PRATT,  J.  There  Is  neither  reason  nor  anthority  to  support 
the  contention  of  the  plaintiff.  The  plaintiff  has  referred  ns  to 
many  decisions  laying  down  undoubted  rules  of  law,  but  the  diffi- 
culty with  them  is  they  have  no  application  to  the  ease  in  hand. 
By  a  reference  to  the  will  it  will  be  observed  that  a  discretionary 
power  is  vested  in  the  trustees,  and  a  court  of  equity  will  not  assume 
the  power  to  abrogate  such  a  trust,  especially  in  the  absence  of 
proof  of  misconduct  on  the  i)art  of  the  trustee.  The  contention 
that  the  proi)erty  claimed  should  be  distributed  under  the  laws 
of  the  state  of  Georgia,  where  he  resides,  has  no  merit  The  tes- 
tator lived,  made  his  will,  and  died  in  New  York,  and  the  prop- 
erty is  located  in  this  state,  and  must  be  distributed  under  the  laws 
thereof.  Cross  v.  Trust  Co.,  131  N.  Y.  330,  30  N.  E.  Rep.  126.  The 
case  is  too  plain  to  admit  of  discussion. 

Judgment  affirmed,  with  costs. 


(71  Hun,  172.) 
ROBBHGB  v.  WINNB  et  al 

(Supreme  (3ourt,  General  Term,  Second  D^;>artment   July  28,  1893.) 

Bpscific  Perpormanob— Parol  Contract— Consideration. 

Defendant  assigned  a  mortgage  to  plaintiff  as  a  part  of  the  consideratiiNt 
for  realty  conveyed  to  her  by  plaintiff.  Subseqnentiy  the  mortgage  was 
fomid  to  be  wortliless,  and  defendant  agreed  by  parol  to  substitute  another 
mortgage.  Held  that,  defendant  having  received  the  consideration  there- 
for, such  parol  agreement  is  not  within  the  statute  of  frauds,  and  may 
be  specifically  enforced. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Franklin  P.  Roberge  against  Maria  K  Wlnne  and 
Elizabeth  Cavannah  for  the  specific  performance  of  a  parol  agree- 
ment to  execute  to  plaintiff  a  mortgage  on  certain  real  estate. 
Plaintiff  had  judgment,  and  defendants  appeal.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

Mooney  and  ghipman,  for  appellants. 
Frank  H.  Gray,  for  respondent 

BARNARD,  P.  J.  The  plaintiff  conveyed  to  the  defendant 
Winne  certain  real  estate  in  New  Jersey.  It  was  part  of  the  con- 
tract for  the  payment  of  the  consideration  that  Winne  should 
assign  a  second  mortgage  of  f3,500  on  real  property  on  Thirty- 
Ninth  street,  New  York,  the  first  mortgage  being  (21,000.  It  was 
found  that  there  was  a  second  mortgage  of  $5,000,  and  that  the 
18,500  mortgage  was  worth  nothing.  The  defendant  Wlnne  agreed 
to  substitute  a  first  mortgage  on  her  lands  in  Westchester  coun- 
ty for  (3,500,  and  this  second  mortgage  was  to  be  released.  The 
defendant  now  refuses  to  comply.  The  statute  of  frauds  does  not 
cover  the  case.  Mrs.  Winne  has  received  the  consideration  for  her 
promise.  If  the  contract  was  an  executory  one,  no  action  would 
lie  upon  it;  but  it  has  been  performed  by  one  party,  and  it  would 
be  inequitable  to  refuse  a  specific  performance  when  the  vendt^ 
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has  transferred  the  property  in  question  witiiout  consideration 
and  fraudulentLy  to  evade  hier  promise,  and  is  worth  nothing  be- 
sides this  land.     Beardsley  v.  Duntley,  69  N.  Y.  577;  Newman  T. 
NeUis,  97  N.  Y.  285;  MiUer  v.  Ball,  64  N.  Y.  286. 
The  judgment  should  be  affirmed,  with  costs. 

PRATT,  J.,  (concurring.)  The  justice  of  the  judgment  given  below 
cannot  be  questioned.  We  need  only  examine  whether  any  tech- 
nical objections  require  our  interference.  Appellants  insist  that 
by  filing  a  bill  in  equity  in  New  Jersey  for  rescission  plaintiff  is 
precluded  from  maintaining  an  action  in  affirmance  of  the  con- 
tract    A  sufficient  answer  is  that  no  such  defense  is  pleaded. 

It  is  said  that  no  consideration  existed  for  the  agreement  to 
give  the  mortgage  decreed  to  be  executed.  A  full  consideration 
was  paid  in  advance  for  the  prior  mortgage.  When,  upon  the 
failure  of  that  mortgage,  the  parties  agreed  upon  a  substitution, 
no  further  consideration  than  their  mutual  promises  was  necessary. 
The  consideration  of  the  first  mortgage  attached,  and  sustains  the 
last  Nor  is  there  any  merit  in  the  objection  that  to  enforce  the 
agreement  to  substitute  a  valid  mortgage  for  the  worthless  one 
plaintiff  must  surrender  the  store,  which  was  part  of  the  original 
consideration.  As  to  the  objection  that  the  decree  provides  for  a 
mortgage  to  run  a  year,  while  the  proof  is  silent  as  to  the  time 
the  new  mortgage  should  run,  the  law  implied  that  the  mortgage 
should  run  for  a  reasonable  time.  We  think  one  year  is  such  a 
length  of  time,  and  that  there  is  no  variance. 

Judgment  affirmed,  with  costs. 


(71  nun,  97.) 
PEOPLE  ex  rdL  KEENE  v.  BOARD  OF  SUP'RS  OF  QUEENS  COUNTY 

et  aL 

(Supreme  Court,  General  Term,  Second  Deiiartment    July  28,  1803.) 

Bbidoeb— Between  Counties— Mandamus  to  Board  of  Supervtsorp. 

Laws  1875,  c  482,  §  1,  sabd.  5,  as  amended  by  Laws  1880,  c.  320,  con- 
fers power  on  boards  of  supervisors  to  provide  for  the  maintenance  of 
bridges  crossing  streams  which  form  the  dividing  line  of  comities,  "but 
no  such  bridge  shall  be  constructed  unless  the  same  is  authorized  by  a 
resolution  adopted  by  a  majority  of  the  board  of  supervisors  in  each  of 
such  counties."  Held,  that  such  statute  leaves  it  to  the  discretion  of  such 
boards  to  determine  whether  or  not  such  a  bridge  shall  be  constructed, 
and,  where  the  board  in  one  coimty  has  adopted  a  resolution  for  the  con- 
struction  of  such  bridge,  mandamus  will  not  lie  to  compel  the  board  in 
the  other  county  to  adopt  a  like  resolution. 

Appeal  from  special  term,  Kings  county. 

Application  by  Roswell  W.  Keene  for  mandamus  to  compel  the 
boai^  of  supervisors  of  Queens  county  and  the  board  of  super- 
visors of  icings  county  to  provide  for  the  erection  of  a  bridge  over 
a  stream  which  forms  the  dividing  line  between  such  counties. 
From  a  judgment  and  order  sustaining  a  demurrer  to  the  petition 
and  alternative  writ,  relator  appeals.     Affirmed. 


Digitized  by 


Google 


664  KEVV    YORK   SUPPLEMENT,  vol.  24.  [Sup.  Ct. 

Argued  before  BAJRNARD,  P.  J.,  and  DYKMAlf  and  PRATT, 
JJ. 

Roswell  W.  Keene,  in  pro.  per. 

Francis  H.  Van  Vechten,  for  respondent. 

DYKMAN,  J.  This  is  an  appeal  froin  a  judgment  and  order 
sustaining  a  demurrer  to  thie  petition  and  alternative  writ  of  man- 
damus. The  relator  in  the  petition,  upon  which  the  alternative 
writ  of  mandamus  was  granted,  states  that  Newtown  creek  is  a 
navigable  stream  of  water,  forming  the  boundary  line  of  Kings 
and  Queens  counties,  and  that  the  tide  waters  of  the  Atlantic 
ocean  flow  in  and  out  of  the  creek  the  whole  length  thereof,  and  a 
considerable 'Commerce  is  carried  on  by  vessels  of  various  kinds. 
He  then  alleges,  as  a  matter  of  law,  that  the  boards  of  supervisors 
of  Kings  and  Queens  counties  have  jointly  sole  and  exclusive  juris- 
diction over  the  construction,  repair,  and  maintenance  of  bridges 
for  highways  crossing  Newtown  creek.  He  states  that  Maspeth 
avenue  is  a  public  hiajhway,  extending  into  the  counties  of  Kings 
and  Queens;  and  that  a  petition  has  been  presented  to  the  respec- 
tive boards  of  supervisors  of  those  counties  praying  for  the  con- 
struction of  the  bridge  over  Newtown  creek  and  Maspeth  avenue; 
the  enactment  of  the  law  by  the  state  legislature  authorizing  the 
construction  of  such  bridge;  and  the  fact  that  the  board  of  super- 
visors of  Queens  county  has  adopted  a  resolution  for  the  construc- 
tion of  such  bridge,  conditioned  upon  the  appropriation  of  an  equal 
amount  by  Kings  county  for  such  construction;  and  that  the  board 
of  supervisors  of  Kings  county  has  not  adopted  a  reciprocal  reso- 
lution. 

The  rule  of  the  common  law  of  England  which  charged  the  duty 
of  constructing  and  repairing  bridges  upon  the  counties  has  never 
been  adopted  in  this  state.  Hill  v.  Supervisors,  12  N.  Y.  52.  Con- 
sonant vnth  the  history  and  traditions  of  this  country,  which  have 
ever  been  in  favor  of  the  localization  of  ix)wer,  our  systan  of  con- 
struction and  reparation  of  both  highways  and  bridges  is  based 
upon  the  primary  responsibility  of  the  towns  in  respect  thereto. 
Section  18  of  article  3  of  the  constitution  of  this  state  prohibits 
the  legislature  from  passing  any  local  or  private  bill  'laying  out, 
opening,  altering,  working,  or  discontinuing  roads  or  highways;'' 
but  the  legislature  may  enact  general  laws  conferring  upon  boards 
of  supervisors  powers  of  local  legislation  which  are  deemed  expe- 
dient. Section  23,  art  3.  Under  this  last  provision  of  the  con- 
stitution, the  legislature  may  invest  the  boards  of  supervisors  in 
this  state  with  power  to  lay  out  and  open  highways.  People  v. 
Board  of  Sup'rs  of  Queens  County,  112  N.  Y.  588,  20  N.  E.  Rep 
549.  Chapter  320,  Laws  1880,  which  amends  subdivision  5,  §  1, 
c.  482,  Laws  1875,  which  confers  power  upon  the  boards  of  super 
visora  to  provide  for  the  maintenance  of  bridges  crossing  streanw 
which  form  the  dividing  line  of  counties,  closes  with  this  impor 
tant  proviso:  ^^But  no  such  bridge  shall  be  constructed  unless  the 
same  is  authorized  by  a  resolution  adopted  by  a  majority  of  the 
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board  of  supervisors  in  each  of  such  counties.**  Taken  in  its  en- 
tire scope  and  meaning,  this  statute  does  not  enjoin  upon  the  boards 
cf  supervisors  of  the  state  the  duty  to  construct  bridges  across 
streams  which  form  the  dividing  line  of  counties  as  a  positive  obli- 
f^ation,  but  leaves  the  question  open  for  the  determination  of  such 
boards.  It  therefore  rests  with  such  boards  of  supervisors  to  deter- 
mine whether  the  construction  of  such  a  bridge  shall  be  authorized, 
and  such  declaration  involves  the  exercise  of  judgment  and  discre- 
tion. The  resolution  of  the  board  of  supervisors  of  Queens  county 
was  inoperative  until  the  board  of  supervisors  of  Blings  county  ap- 
propriated an  equal  sum  for  the  construction  of  the  bridge,  and,  as 
that  never  wa9  done,  the  resolution  has  no  validity  or  force.  WhUe 
there  may  be  cases  where  a  mandamus  will  issue  to  coerce  the  exer- 
cise of  a  discretionary  power,  (l^eople  v.  Perry,  13  Barb.  206,)  this 
is  not  such  a  case.  It  is  the  oflSce  of  a  writ  of  mandamus  in  gen- 
eral to  compel  the  performance  of  ministerial  acts,  and  it  will 
never  be  sent  to  compel  an  act  by  a  public  officer  in  respect  to 
which  he  may  exercise  judgment  and  discretion.  People  v.  Leon- 
ai*d,  74  N.  Y.  443.  While  it  may  go  to  compel  the  exercise  of  their 
discretion  by  subordinate  bodies  and  tribunals,  it  never  requires 
n  decision  in  any  specified  manner.  People  v.  Common  (Council, 
78  N.  Y.  39.  It  is  to  be  noticed  in  this  case  that  the  relator  does 
not  seek  to  compel  the  boards  of  supervisors  to  act  in  the  exer- 
cise of  the  power  conferred  by  the  statute.  He  requires  them  to 
build  and  maintain  the  bridge  in  a  si>ecified  manner,  and  such 
compulsion  cannot,  as  we  have  seen,  be  exerted  by  a  mandamus. 
It  comes  to  this,  therefore,  at  last:  the  statute  enjoins  no  duty 
upon  the  boards  of  supervisors  in  relation  to  the  bridge  until  a 
majority  of  the  board  in  each  of  the  counties  adopts  a  resolution 
authorizing  its  construction.  The  view  we  have  taken  renders 
it  unnecessary  to  determine  the  effect  of  the  failure  to  obtain  the 
approval  of  the  secretary  of  war  of  the  plan  and  location  of  the 
bridge.  Newtown  creek,  at  the  place  where  the  bridge  is  desired, 
is  a  navigable  stream  of  tide  water,  and  subject  to  the  control  of 
the  United  States  in  relation  to  its  navigation.  By  a  law  of  con- 
frresB  the  secretary  of  war  is  clothed  with  power  and  authority  to 
approve  the  plans  of  bridges  over  navigable  waters  of  the  United 
States,  and  by  the  same  law  it  is  rendered  unlawful  to  couunence 
the  construction  of  any  such  bridge  which  shall  impair  navigation, 
commerce,  or  anchorage,  until  the  location  and  plan  of  such  bridge 
shall  be  approved  by  the  secretary.  A  serious  question  will  arise 
if  the  bridge  is  buUt  without  such  approval,  but,  as  its  decision 
here  is  unnecessary,  we  leave  it  undetermined.  The  relator,  there- 
fore, failed  to  establish  any  right  to  the  relief  demanded,  and  the 
issuance  of  the  writ  was  properly  refused  at  the  special  term,  and 
the  order  and  judgment  should  be  affirmed,  with  costa     All  concur. 
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(71  Hun,  179.) 

PORT    EIOHMOND   ft   P.   P.    BLEOTRIO   R.    CO.   v.    STATEN   ISIJLND 
RAPID  TRANSIT  R.  CX). 

(Supreme  Court,  General  Term,  Second  Department   July  28,  1893.) 

Street- Railway  Company  —  Cbossimo  ^^TEAM•  Railroad  Tracks. 

In  the  absence  of  an  amicable  agreement  by  a  steam-railroad  company 
to  permit  a  street  surface  railway  company  to  cross  its  track,  the  latter 
must  apply  to  the  court  for  the  appointment  of  commissioners,  under  the 
niilrofid  act,  (Laws  1890,  c.  565,  §  12.) 

Appeal  from  special  term,  Kings  county. 

Action  by  the  Port  Richmond  &  Prohibition  Park  Electric  Bail- 
road  Company  to  enjoin  the  Staten  Island  Bapid  Transit  Railroad 
Ck>mpany  from  preventing  plaintiff  from  crossing  defendant's  track. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff 
appeals.    Alarmed. 

Finding  7  is  as  follows:  "About  the  end  of  June,  1892,  the  plain tifP  opened 
a  negotiation  with  the  defendant  to  obtnin  an  agreement  from  the  defendant, 
giving  it  the  right  to  string  its  wire  across  the  defendant's  trades.  While  this 
negotiation  was  pending,  and  before  the  terms  and  conditions  of  crossing 
liad  been  lized,  the  plaintifT  requested  the  defendant  to  disconnect  the  chahi 
of  its  gate,  and  permit  the  plaintlfP's  wire  to  be  strung,  and  its  cars  to  be 
operated,  across  the  defendant's  tracks,  temporarily,  pending  the  settlemeiir 
of  the  terms  and  conditions  of  crossing.  The  defendant  complied  with  said 
request  in  or  about  the  month  of  June,  and  the  plaintiff  operated  its  can^ 
across  the  defendant's  trades,  by  the  trolley  overhead  eastern,  between  about 
July  3  and  November  27,  1893,  under  said  temporary  permission  grantefl 
by  the  defendant  The  defendant's  gate,  during  tliat  period,  was  useless,  in 
consequence  of  the  breaking  of  the  chain.  After  the  plaintifT  had  strung  115^ 
wires,  nnd  begun  to  operate  its  cat's,  across  the  defendant's  tracks,  througli 
the  courtesy  of  the  defendant,  it  broke  off  the  said  negotiation,  and  no  agree 
ment  has  ever  be<^n  made  between  the  parties  to  this  action  with  r^erenco 
to  the  terms  and  conditions  of  crossing." 

Argued  before  BARNARD,  P.  J^  and  PRATT,  J. 

Nichols  &  Bacon,  (Alexander  8.  Bacon,  of  counsel,)  for  appellant. 
Tracy,  Boardman  &  Piatt,  for  reBi>ondent. 

PRATT,  J.  We  think  the  seventh  finding  of  fact  is  sustained  by 
the  evidence.  From  that  it  follows  that  no  agreement  was  reached 
between  the  companies  as  to  the  crossing.  If  plaintiff  cannot  make 
a  satisfactory  arrangement,  it  must  apply  under  the  railroad  act,* 
which  we  bdieve  to  be  applicable.    Judgment  affirmed,  with  costs. 

'The  railroad  act,  (Laws  1890,  c.  565,)  §  12,  is  as  follows:  "Bvety  railroad 
corporation  whose  road  is  or  shall  be  intersected  by  any  new  railroad,  shaU 
unite  with  the  corporation  owning  such  new  railroad  in  forming  the  necessary 
intersections  and  connections,  and  grant  the  requisite  facilities  therefor; 
and  if  the  two  corporations  cannot  agree  up<»i  the  amount  of  compensation 
to  be  made  therefor  or  upon  the  line  or  lines,  grade  or  grades,  points  or 
manner  of  such  intersections  and  connecticms,  the  same  shall  be  ascertained 
and  determined  by  commissioners,  one  of  whom  must  be  a  practical  dvil 
engineer  and  surveyor,  to  be  appointed  by  the  court,  as  Ls  provided  in  the 
condemnation  of  law;  and  such  commissioners  may  determine  whether  the 
crossing  or  crossings  of  any  raUroad  before  constructed  shaU  be  beneath, 
at  or  above  the  existing  grade  of  such  railroad,  and  upon  the  route  designated 
upon  the  map  of  the  corporation  seeking  the  crossing  or  otherwise." 
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(71  Hun,  194.) 
LYDEGKER  y.  VALENTINB. 

(Supreme  C^ourt,  General  Term,  Second  Department    July  28,  1883.) 

BbJBACH  OV  OoSTaACT— MBA8URB  OF  DaMAOBB. 

On  a  breach  of  contract  to  lodge  and  board  with  plaintiff  for  a  definite 
time,  plaintiff  cannot  recover  the  contract  price  for  board  and  room,  less 
the  amount  received  from  other  persons  for  the  use  of  the  room,  but  is 
entitled  only  to  the  profits  which  she  would  have  made  had  defendant 
performed  the  contract. 

Appeal  from  circuit  court,  Boekland  county. 

Action  by  Elizabeth  A  Ljdecker  against  Heniy  M.  Valentine 
for  breach  of  a  contract.  From  a  judgment  entered  on  a  verdict 
for  plaintiff  for  f201,  and  from  an  order  denying  a  motion  fdr  a 
new  trial,  defendant  appeals.    Beversed. 

Argued  before  B  AE^  AEO),  P.  J.,  and  D  YKMAN  and  PRATT,  J  J. 

Snider  &  Hopper,  for  appellant 
Arthur  8.  Tompkins,  for  respondent. 

PBATT,  J.  This  action  was  for  damages  for  breach  of  a  con- 
tract for  rooms  and  board  with  the  plaintiff.  The  complaint  al- 
leged that  the  defendant  agreed  to  pay  plaintiff,  for  a  room  and 
board,  fl4  per  week,  from  May  1  to  November  1,  1890;  that  he 
did  BO  pay  until  June  1,  1890,  when  he  left  the  premises.  The 
court  charged  the  jury  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  contract  price  for  board  and  room,  less  tlu^ 
amount  of  f  107,  which  the  plaintiff  had  from  other  parties  for  the 
same  room.  This,  we  think,  was  error.  The  damages  could  not  be 
the  whole  contract  price,  but  only  what  the  plaintiff  lost  by  de- 
fendant not  being  there,  il  e.  the  profits  she  would  have  made  if  de- 
fendant had  carried  out  the  contract.  The  defendant's  counsel 
asked  the  court  to  charge  that  proi)oeition,  but  the  court  refused, 
to  which  exception  was  taken.  The  case  was  bare  of  evidence  on 
which  damages  could  be  computed.  The  plaintiff  ought  to  have 
proved  how  much  profit  she  could  have  made  if  defendant  had 
kept  his  contract,  as  basis  for  the  jury  to  estimate  the  damages. 
See  Wetmore  v.  Jaffray,  9  Hun,  140;  De  Lavalette  v.  Wendt,  11 
Hun,  432.  Judgment  reversed,  and  new  trial  granted;  costs  to 
abide  the  event    All  concur. 


(4  Misc.  Rep.  474.) 
CLOSB  V.  BRADY. 

(Superior  Court  of  Buffalo,  General  Term.    July  14,  1893.) 

1.    CORPOBATB  DBBTS— iHDIVIDUAL  LIABILITY  OF  STOCKHOLDERS. 

Laws  1890,  c  664,  §  57,  provides,  In  regard  to  stock  corporatlonB,  that 
"stockholdera  shaU,  Jointly  and  seyerally,  be  personally  liable  to  the 
creditors,  to  an  amount  equal  to  the  amount  of  stock  held  by  them,  for  aU 
debts  and  contracts  made  by  the  corporation,  until  the  whole  amount  of 
Its  capital  stock  shan  have  been  paid  In,  and  a  certificate  thereof  signed 
'    and  filed."   Held,  that  defendant  was  not  liable  thereunder  on  a  note 
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which  was  executed  by  t!he  corporation  while  he  was  a  stockholder,  bui 
which  was  not  discounted  until  after  he  disposed  of  his  stock.  Hatc^  J., 
dissenting. 

2.  Sahe. 

The  fact  that  the  note  was  dated  as  of  the  time  of  its  execution,  and 
the  person  seeking  to  enforce  defendant's  liability  was  a  bona  fide  pur- 
chaser for  value,  was  immaterial.    Hatch,  J.,  dissenting. 

3.  Same— Estoppel. 

Defendant  was  not  estopped  to  deny  his  liability  as  stockholder  by  the 
fact  that  he  was  treasurer  of  the  corporation  at  the  time  the  note  was 
executed,  and  that  he  signed  It  as  such. 

Exceptions  from  trial  term. 

Actions  by  Oharies  J.  Close  against  Charles  P.  Brady  to  enforce 
Individual  liability  on  defendant's  part  as  a  stockholder  of  the 
American  Bit  &  Brace  Company.  Finding  for  defendant  Mo- 
tion for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the  first 
instance  at  the  general  term.     Motion  denied  by  divided  court. 

Argued  before  TITUS,  C.  J.,  and  HATCH,  J. 

Simon  Fleischmann,  for  plaintiff. 

Shire,  Van  Peyma  &  Jellinek,  for  defendant 

TITUS,  C.  J.  This  is  a  motion  for  a  new  trial  on  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  general  term.  The 
facts  in  the  case  are  undisputed.  The  American  Bit  &  Brace 
Company  was  organized  under  the  act  to  authorize  the  formation 
of  corporations  for  manufacturing  and  other  purposes,  being  chapter 
40  of  the  Laws  of  1848.  The  capital  stock  of  the  company  has 
never  been  paid  in,  nor  has  any  certificate  thereof  been  made 
and  recorded,  as  required  by  section  11  of  that  act  From  the  2d 
day  of  January,  1892,  until  the  28th  day  of  January,  the  de- 
fendant was  the  holder  of  56  shares  of  the  capital  stock 
.of  the  company,  of  the  par  value  of  f  100  each  share,  and 
was  during  that  time  secretary  and  treasurer  of  the  company. 
On  the  28th  day  of  January,  1892,  the  defendant  sold  55  shares  of 
his  stock,  and  the  same  were  on  that  day  transferred  on  the  books 
of  the  company  to  the  purchaser,  and  1  share  was  sold  by  him, 
and  transferred  on  the  books  of  the  company,  on  the  20th  day  of 
February,  1892.  On  the  2d  day  of  January,  1892,  the  company 
made  two  promissory  notes,  for  four  and  eight  months  respectively, 
of  f  5,000  each,  payable  to  the  order  of  the  company.  The  notes 
were  signed  by  the  treasurer,  and  countersigned  by  the  president, 
Mr.  Preston,  and  delivered  to  him,  as  the  agent  of  the  company, 
for  negotiation  and  sale.  On  February  27th  tiie  company  sold  and 
delivered  these  notes  to  Gertrude  E.  Lee,  for  full  value,  who  trans- 
ferred the  same  to  the  plaintiff,  for  value,  before  maturity.  The 
two  notes  were  subsequently  renewed,  and  the  amount  of  them  put 
in  one  note  of  $10,200,  which  included  accrued  interest  From 
January  2d  to  February  27th,  when  they  were  sold  to  Mrs.  Lee, 
the  notes  remained  in  the  possession  of  the  company,  unsold  and  un- 
delivered. On  the  trial  the  court,  on  these  facts,  directed  a  verdict 
for  the  defendant     The  only  question  raised  is,  is  the  defendant, 
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under  the  statute,  as  stockholder,  liable  for  the  d^t  created,  and 
for  which  these  notes  were  given?  The  theory  of  the  counsel  for 
the  plaintiff,  so  far  as  I  am  able  to  gather  from  his  brief,  is  that 
the  stockholders  are  liable  to  the  creditors,  the  same  as  partners, 
and  that  as  one  partner  may  bind  another,  after  the  dissolution  of 
the  firm,  by  the  firm's  paper,  if  the  payee  is  not  chargeable  with 
notice  of  dissolution  of  partnership,  and  is  a  bona  fide  holder,  so, 
here,  the  plaintiff  being  a  bona  fide  holder,  without!  notice  that 
the  defendant  had  parted  with  his  stock,  he  is  liable  as  a  i)artner 
would  be  under  such  circumstances. 

It  may  be  assumed,  as  intimated  in  some  of  the  cases,  that  stock- 
holders are  liable  as  partners,  but  in  the  cases  examined  it  is  ex- 
pressly held  that  such  liability  is  limited  by  statute.  But  where 
the  statute  has  created  cr  continued  the  liability  against  the  stock- 
holders, and  limited  it,  as  is  done  by  the  act  of  1848,  it  becomes  im- 
material whether  they  are  liable  as  partners  or  not.  The  question 
of  their  liability  is  to  be  determined  by  the  statute  itself,  as  con- 
strued by  the  courts;  and,  as  the  statute  expressly  fixes  that  lia- 
bility, it  would  seem  only  necessary  to  make  reference  to  it  By 
section  57  of  chapter  564  of  the  Laws  of  1890,  which  is  substan- 
tially a  re-enactment  of  section  10  of  the  act  of  1848,  it  is  provided 
that: 

**Stockholdexs  shaU,  Jointly  and  severaUy,  be  personaUy  liable  to  the  cred- 
itors, to  an  amount  equal  to  the  amount  of  stock  held  by  tbem,  for  all  debts 
and  contracts  made  by  the  corporation,  until  the  whole  amount  of  its  capital 
stock  shall  have  been  paid  In,  and  a  certificate  thereof  signed  and  filed." 

The  language  of  the  statute  seems  to  be  clear  enough  to  justify 
the  court,  without  further  authority,  in  holding  that,  before  the 
fitockholder  can  be  charged  with  the  debts  of  the  corporation,  it 
must  appear  that  he  was  49uch  stockholder  at  the  time  the  debt  was 
created.  The  question  has  frequently  been  before  the  courts 
under  the  act  of  1848,  as  well  as  other  of  the  corporation  laws, 
and  the  cases  are  quite  uniform  in  holding  to  this  construction  of 
the  statute.  The  citation  of  a  few  will  be  sufficient  to  show  the 
line  of  reasoning  ot  the  courts,  and  the  rules  adopted:  Moss  y. 
Oakley,  2  Hill,  265;  Johnson  v.  Underbill,  52  N.  Y,  203;  Tucker 
V.  Oilman,  121  K  Y.  189,  24  N.  E.  Kep.'  302.  The  construction 
given  by  the  courts,  in  these  cases,  to  this  statute,  fixes  the  liability 
cf  the  stockholders  who  were  such  at  the  time  of  the  creation  of  the 
debt;  and  as  the  defendant  was  not  a  stockholder  when  the  note 
was  negotiated,  and  the  debt  created,  he  is  not  chargeable  with  the 
payment  of  these  notes,  unless  it  is  by  some  legal  fiction  which  will 
make  the  statute  ineffective.  It  is  the  claim  of  the  plaintiff's 
counsel  that  the  plaintiff  is  the  bona  fide  holder  of  the  notes,  for 
value,  before  maturity,  and  no  defense  can  be  interposed  by  the 
defendant  The  defendant  is  not  the  maker  of  the  note.  His 
position,  at  most,  is  that  of  surety  for  the  corporation,  by  reason  of 
ns  failure  to  cwnplete  its  organization.  I  do  not  think  the  rule 
is  applicable  to  the  facts,  as  they  appear  in  the  case.  Before  he  can 
be  charged  as  e  stockholder,  he  must  have  been  such  when  thedek>c 
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was  created.  Moss  r.  OaMey,  supra.  In  order  to  charge  the  defend- 
ant, it  was  incmubent  upon  the  plaintiff  to  show  his  relation  to  the 
company.  The  note  itself  does  not  show  him  personally  to  be  the 
maker  of  it  Therefore,  it  requires  proof  or  evidence  that  he  is 
a  stockholder,  before  any  claim  can  be  made  agialnst  him.  It  seems 
to  me  that  the  plaintiff's  legal  status,  as  bona  fide  holder  of  the 
note,  does  not  affect  the  right  of  the  defendant,  under  such  circum- 
stances, to  avail  himself  of  the  defense  authorized  by  the  statute, 
to  enable  him  to  show  that  he  was  not  a  stockholder  when  the  debt 
was  created,  and  consequently  not  liable.  Bond  v.  Appleton,  8  Mass. 
472.  The  application  of  such  a  rule  would  put  it  cut  of  the  power 
of  one  who  had  ever  been  a  stockholder  in  a  corporation  to  set  up 
the  defense  which  the  statute  inferentially  gives  him  in  an  action 
of  this  character,  no  matter  when  the  d^bt  was  created.  Nor  do 
I  think  the  position  of  the  counsel  tenable  when  he  claims  that  the 
defendant  is  estopped  from  defending  against  his  liability  as  a 
stockholder  because  he  was  treasurer  of  the  corporation  at  the 
time  the  note  bears  date,  and  as  such  signed  it  The  fact  that 
he  was  treasurer  adds  nothing  to  his  statutory  liability.  His  act 
in  signing  the  note  was  that  of  agent.  He  did  not  act  in  his  in- 
dividual capacity,  and  so  that  fact  alone  cannot  be  urged  to  create 
an  individual  liability  against  him.  It  seems  to  me  that  the  fact 
that  he  was  not  a  stockholder  when  the  debt  was  incurred — when 
the  notes  were  sold  and  delivered  to  Mrs.  Lee — ^must  control  the 
decision  of  this  case.  The  notes,  while  in  the  hands  of  the  company, 
created  no  debt  against  it  They  were  without  legal  force  or  incep- 
tion. No  consideration  had  been  given  for  the  ms^ing  of  the  notes, 
and  it  was  not  until  the  money  was  received,  and  the  notes  de- 
livered by  the  corporation,  that  there  was  an  indebtedness  created 
against  it.  Powell  v.  Waters,  8  CJow.  687.  This  is  not  disputed, 
but  it  is  claimed  that,  when  they  were  delivered  to  Mrs.  Lee,  they 
took  effect  from  their  date,  and  that  a  different  date  than  that 
specified  in  the  notes  cannot  be  shown.  If  the  action  was  against 
the  corporation,  that  would  be  the  rule,  but,  as  a  stockholder,  the 
defendant  is  a  stranger  to  the  note.  The  plaintiff  is  seeking  to 
charge  such  a  one  with  the  payment  of  the  corporation  debt,  and 
it  does  not  seem  to  me  that  that  rule  is  applicable  to  such  a  case, 
but  that  the  defendant  is  at  liberty  to  show  the  true  time  of  the 
creation  of  the  debt,  and  that  at  such  time  he  was  not  a  stockholder 
of  the  corporation.  If  I  am  correct  in  this  position,  the  case  was 
properly  disposed  of  at  the  trial  term.  The  exceptions,  therefore, 
to  the  ruling  of  the  trial  court,  should  be  overruled,  and  judgment 
ordered  for  the  defendant,  with  costs. 

HATCH,  J.,  (dissenting.)  I  am  unable  to  agree  with  the  rea- 
soning and  conclusion  of  the  learned  chief  judge  in  this  case,  for  the 
following  reasons:  ^ 

When  it  appeared  that  the  whole  amount  of  capital  stock  of  the 
company  had  not  been  paid  in,  and  that  no  certificate  stating  the 
amount  of  the  capital  stock,  as  fixed,  or  any  part  thereof,  had  been 


Digitized  by 


Google 


Super.  Ct.]  CLOSE   V.  BRADY.  671 

paid  in,  was  eyer  made,  filed,  or  recorded,  as  required  by  law,  it  fol- 
lowed, as  matter  of  law,  that,  for  all  debts  and  liabilities  created 
by  the  company,  the  stockholders,  and  each  of  them,  became,  jointly 
and  severally,  personally  liable  to  the  creditors  of  the  corporation, 
in  an  amount  equal  to  the  amount  of  stock  held  by  each  of  them 
respectivdy.  This  liability  is  not  the  creation  of  the  statute.  It 
rests  for  its  basic  ground  ui)on  contract,  which  contract  was  that 
if  the  stock  was  not  paid  in,  and  the  certificate  filed,  then  the  stock- 
holder would  be  liable  for  the  debt,  as  a  result  of  his  connection 
with  the  company.  Coming  v.  McGullough,  1  N.  Y.  58,  76;  Rogers 
T.  Decker,  131  N.  T.  492,  30  N.  E.  Rep.  571.  The  only  effect  of  the 
statute,  in  such  case,  is  to  define  and  limit  the  contract,  or,  in  other 
words,  fix  the  liability.  Story  v.  Furman,  25  N.  Y.  223.  It  be- 
comes and  is  a  part  of  the  contract.  Cochran  v.  Wiechers,  119  N. 
Y.  402,  23  N.  K  Rep.  803.  This  result  is  only  true  of  stockholders 
who  are  such  at  the  time  when  the  debt  is  contracted,  but  such 
fact  is  condusiTely  evidenced  when  the  stockholder's  name  appears 
upon  the  books  of  the  corporation  as  a  stockholder,  even  though  he 
may  have  parted  with  title  to  his  stock.  Johnson  y.  Underbill,  52 
N.  Y.  203.  These  rules  have  an  important  bearing  upon  the  pres- 
ent contention.  When  the  notes  in  suit  were  executed,  there  ii^i 
no  dispute  but  that  defendant  was  a  stockholder  appearing  upon 
the  books  of  the  corporation,  and  liot  only  was  he  a  stockholder, 
but  an  oificer.  Thus,  in  a  double  sense,  was  proof  of  his  ownership 
of  stock  established.  His  name  appeared  upon  the  books  as  such, 
and  his  office  guarantied  the  fact,  as  such  officer  was  required  to 
be  a  stockholder.  The  notes  were  not  in  fact  delivered  upon  the 
day  of  their  execution  and  date,  January  2,  1892,  but  remained  in 
the  custody  of  the  corporation's  officers  until  February  27,  1892, 
when  they  were  sold  for  cash,  and  thereafter,  before  maturity,  trans- 
ferred to  plaintiff,  who  became,  and  is,  a  bona  fide  holder  thereof. 
Defendant  continued  in  ownership  of  his  stock  until  January  28, 
1892,  when  he  sold  55  shares,  and  on  20th  February  following  sold 
1  share.  This  constituted  his  entire  holding  at  the  time  the  notes 
were  executed.  The  transfers  were  made  in  good  faith,  and  en- 
tered upon  the  books  of  the  company.  It  is  thus  clear  that,  when 
the  notes  were  dated  and  executed,  defendant  was  a  stockholder, 
and,  when  delivered,  he  was  not  The  trial  court  admitted  evi- 
dence, over  defendant's  objection  and  exception,  showing  when  the 
notes  were  in  fact  delivered  to  the  purchaser.  It  is  true,  as  con- 
tended for  by  defendant,  that  until  delivery  of  the  notes  no  debt 
existed,  but  it  does  not  follow  from  such  fact  that  defendant  is 
thereby  relieved  from  liability.  It  is  doubtless  true  that,  when 
the  purchaser  of  these  notes  took  them,  she  was  chargeable  with 
notice  of  the  date  of  inception;  and  consequently,  in  her  hands,  no 
liability  existed  against  defendant,  in  her  favor.  But  plaintiff's 
position  is  not  hers.  He  was  and  is  a  bona  fide  holder  for  value, 
and  as  such  is  entitled  to  every  benefit  which  attaches  to  such 
person  under  the  law  governing  commercial  paper;  and,  as  we 
have  seen,  defendant's  liability  resting  upon  contract,  he  is  subject 
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to  such  rule.  When  plaintiff  took  this  paper,  he  was  without  in- 
formation respecting  the  time  of  its  actual  delivery,  beyond  what 
appeared  upon  the  paper  itself.  This  disclosed  that  it  was  made 
and  executed,  and  presumptively  delivered,  upon  the  2d  day  of  Jan- 
uary, and  such  was  the  character  of  the  contract  which  he  had  a 
right  to  suppose  existed..  Such  was  the  character  of  the  contract 
he  purchased.  And  I  know  of  no  rule  of  law  which  will  pemiit  a 
person  chargeable  with  the  creation  of  such  an  instrument  to  there- 
after, for  the  purpose  of  escaping  liability,  change  either  the  form 
of  the  contract  itself,  or  the  extrinsic  fact  of  its  inception,  when, 
from  its  face,  the  law  presumes  the  date  of  such  inception.  That 
this  presumption  arose  has  been  decided.  In  PoweU  v.  Waters,  8 
Cow.  687,  it  is  said: 

"A  note  has  no  binding  force  or  legal  inception,  nor  constitutes  any  contract, 
untU  delivered,  and  in  the  liands  of  a  bona  fide  holder.  It  acquires  the  form 
of  a  contract  from  the  deUvery,  and  not,  ab  hiltio,  from  the  execution  of  it. 
But  when  delivered  it  takes  effect  from  its  date,  and,  for  aU  substantia] 
purposes,  becomes  a  binding  contract  upon  the  malcer,  ab  initio.** 

That  the  date  of  the  instrument  is  presumptively  the  date  of  its 
delivery  is  decided  in  Cowing  v.  Altman,  71  N.  Y.  435.  It  is  true, 
in  that  case,  proof  was  permitted  to  show  the  actual  date  of  deliv- 
ery, but  this  proof  was  to  enable  a  bona  fiide  holder  to  recover  upon 
it, — ^a  very  different  proposition  from  allowing  proof  of  like  character 
to  defeat  an  instrument  in  all  respects  perfect  in  the  hands  of  a 
bona  fide  holder.  See,  also,  Sanford  v.  Mickles,  4  Johns.  224;  Bank 
V.  Kidder,  106  N.  Y.  221,  12  N.  E.  Rep.  577.  Tn  the  latter  case, 
recovery  was  permitted,  in  the  hands  of  a  bona  fide  holder,  upon 
negotiable  pai)er  stolen  from  the  maker.  In  Kinyon  v.  Wohlford, 
17  Minn.  239,  (Gil.  215,)  proof  of  nondelivery  of  the  paper  was  at- 
tempted to  be  shown.  The  court  refused  it,  as  against  a  bona 
fide  holder.  Upon  the  face  of  the  notes,  in  the  present  case,  there 
was  nothing  to  put  plaintiff  upon  inquiry.  When  he  received  them, 
if  he  had  made  inquiry  to  find  who  was  responsible,  and  gone  to 
the  books  of  the  company,  he  would  have  found,  looking  at  the  date 
of  the  notes,  that  defendant  was  a  stockholder  at  ttmt  time,  and 
not  only  a  stockholder,  but  an  officer.  If  he  had  pursued  his  in- 
quiries, he  would  have  found  that  defendant  had  disposed  of  his 
stock,  and  also  ceased  to  be  an  officer,  but  this  would  convey  nothing? 
to  plaintiff's  mind  affecting  the  security.  It  would  simply  show 
that  defendant  was  not  then  a  stockholder,  but  that  he  was  upon 
the  date  of  the  notes,  and  consequently  liable  as  such,  in  accordance 
with  the  terms  of  the  contract.  It  might  well  be  that  such  exam- 
ination would  disclose  that  defendant,  in  fact,  was  the  only  per- 
son of  responsibility  behind  the  notes.  Could  it  then  be  said, 
with  justice,  that  defendant  could  show  a  different  time  of  delivery, 
to  defeat  the  notes,  when  plaintiff  purchased  upon  his  sole  respon- 
sibility, and  prima  facie  the  instruments  showed  he  was  then  liable 
as  a  stockholder?  A  rule  that  would  work  such  result  ought  not 
to  be  tolerated,  and  I  find  no  case  or  principle  which  upholds  it. 
The  fact  that  the  notes  were  consolidated  in  one  note  after  def end- 
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nnt  in  fact  ceased  to  be  a  stockholder  does  not  change  the  result 
No  new  indebtedness  was  thereby  created.  Payment  of  the  original 
note  was  simply  extended.  Iron  Co.  y.  Walker,  76  N.  Y.  521.  The 
defendant,  having  signed  the  notes  as  an  officer  of  the  company, 
thereby,  as  we  hare  seen,  certified  to  the  fact  that  at  the  time  he 
was  a  stockholder.  This  was  a  fact  upon  which  a  purchaser  might 
safely  rely.  As  defendant,  by  his  act,  misled,  or  may  have  misled, 
the  plaintiff,  upon  plain  principles  he  fdionld  not  now  be  heard  in 
denial  of  a  fact  to  plaintiff's  prejudice.  Moss  v.  Averell,  10  N.  Y. 
459;  Brown  v.  Torrey,  42  N.  Y.  Super.  Ct.  R.  1;  Perkins  v.  Hatch, 
4  Hun,  137.  I  see  no  distinction,  in  principle,  between  the  en- 
forcement of  the  doctrine  of  estoppel,  where  tiie  irregularity  of  in- 
corporation is  sought  to  be  shown,  or  the  invalidity  of  a  corporate 
act  for  lack  of  power,  and  where  the  officer,  possessing  the  power, 
seeks  to  defeat  the  liability  arising  from  its  exercise,  by  proof  of 
facts  extrinsic  of  what  the  contract  purports  upon  its  face  to  be. 
If  these  views  are  correct,  it  follows  that  the  exceptions  should  be 
sustained,  and  the  motion  for  a  new  trial  granted;  costs  to  abide 
event 


(4  Misc.  Rep.  611;  mem.  report  witliout  opinion.) 
FRY  V.  MANHATTAN  TRUST  OO.  et  aL 

(Superior  Court  of  New  York  City,  General  Term.     July  3,  1898.)     * 

Plea  DiKG— Bill  of  Particularb— When  RbquIrbd. 

In  an  action  by  a  promoter  of  financial  and  business  companies  against 
various  persons  and  corporations  on  a  special  contract  alleged  to  have 
been  made  by  defendants  to  pay  liim  a  certain  sum  for  various  services 
rendered  in  bringing  about  the  incorporation  of  a  certain  firm  with  a 
large  capital,  and  associating  defendants  with  the  enterprise,  out  of 
which  they  realized  large  profits  on  the  sale  of  stoc?k.  from  which  the 
sum  claimed  by  plaintiff  became  payable,  plaintiff  will  be  required  to 
give  a  bill  of  particulars  showing  whether  any  of  the  alleged  agreements 
or  requests  for  his  services  are  in  writing,  and,  if  so,  their  date,  tenor, 
and  effect,  and  by  whom  signed;  but  he  will  not  be  required  to  give  an 
itemized  biU  of  the  various  services  rendered  by  him,  and  how,  when,  and 
to  whom  rendered,  or  of  the  different  requests  made  by  defendants,  or  to 
specify  by  which  of  the  defendants  the  requests  were  made. 

Appeal  from  special  term. 

Action  by  Horace  B.  Fry  against  the  Manhattan  Trust  Oomi)any, 
the  United  States  Transfer  &  Exchange  Association,  Francis  O. 
French,  John  I.  Waterbury,  John  H.  Davis,  Jennings  S.  Cox,  and 
lienjamin  G.  Talbert,  said  Davis,  Cox,  and  Talbert  composing  lirm 
of  John  H.  Davis  &  Co.,  on  a  contract  for  services  rendered. 
From  an  order  granting  in  part  and  overruling  in  part  their  motion 
for  a  bill  of  particulars,  defendants  appeal.    Affirmed. 

For  former  report,  see  22  N.  Y.  Supp.  386. 

The  following  is  the  opinion  of  McADAM,  J.,  at  special  term: 

The  plaintiff,  a  promoter  of  financial  and  business  companies,  sues  to 
recover  $59,000  on  a  special  contract  to  pay  him  tlint  amount  for  various 
services  rendered  by  him  in  bringing  about  tlie  incorporation  of  the  firm  of 
John  B.  Stetson  &  Co.,  with  an  authorized  capital  of  $2J00,000,  and  for  a» 
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soclatixig  the  defendants  with  the  enterprise,  out  of  which  they  realized 
large  profits  upon  the  sale  of  the  stock,  from  which  profits  the  $59,000  be- 
onme  payable.  In  other  words,  the  defendants  became  a  sort  of  syndicate 
to  float  the  stock,  and  the  moneys  the  members  made  were  largely  the  result 
of  the  plaintiff's  introduction,  influence,  and  efforts.  The  defendants  want 
an  itemized  bill  of  the  vaiious  services  rendered,— how,  when,  to  whom; 
of  the  different  requests  made  by  the  defendants,  find  which  of  them;  whether 
oral  or  in  writing,  etc.  The  evident  object  of  the  bill  is  to  limit  the  plain- 
tiff's proofs  at  the  trial.  The  action  being  on  a  special  contract  to  pay  a 
specific  sum  for  particular  services  rendered,  the  items  would  not  seem  to 
be  necessary.  Their  performance  required  successive  acts,  all  contributini? 
to  a  completion,  and  the  plaintiff  cannot  be  required  to  particularize  each 
sei-vice  so  contributing.  Johnson  v.  Mallory,  2  Rob.  (N.  Y.)  683;  Betts  v. 
Betts,  4  Abb.  N.  C.  324;  Cady  v.  Potter,  55  Barb.  464.  A  party  should 
never  be  required  to  make  specification  of  matters  which  from  th^r  inherent 
character  are  not  capable  of  exactitude,  or*  which  constitute  evidence  rather 
thap  substantiate  facts.  Another  consideration  is  that  the  ordering  of  bflls 
of  particulars  must  be  cautiously  exercised,  that  the  plaintiff  may  not  be  un- 
reasonably embarrassed  at  the  trial  by  being  limited  to  the  idenllcal  par- 
ticulars stated.  Many  instances  of  this  kind  have  occurred  lately,  wh  re  tlie 
parties  had  to  be  remitted  to  special  term  for  relief.  It  is  proper,  therefore, 
to  raise  the  danger  signal.  The  motion  will  be  granted  so  far  as  to  require 
the  plaintiff  to  specify  whether  any  of  the  agreements  or  requests  are  in 
writing,  and,  if  so,  their  date,  tenor,  and  effect,  and  by  whom  signed.  This 
is  almost  transcending  the  border  line.  In  other  respects  the  motion  will 
be  denied.     No  costs. 

Argued  before  PREEDMAN,  P.  J.,  and  GILDEBSLEEVE,  J. 

Strong  &  Gadwalader,  for  appellants  Manhattan  Trust  Go.  and 
others. 
Bartlett,  Wilson  &  Hayflen,  for  appellants  Davis  and  others. 
Leopold  Wallach,  for  respondent. 

PER  CURIAM.  The  order  appealed  from  is  affirmed,  with  Jia 
costs  and  disbursements,  on  the  opinion  of  the  learned  judge  at 
special  term. 


(4  Misc.  Rep.  603.) 
POBN  V.  SCOTT. 


(C!ommon  Pleas  of  New  York  City  and  County,  General  Term.   August  9. 

1803.) 

Record  on  Appeal— Supficienct— Res  Judicata. 

A  judgment  rendered  for  defendant,  on  the  ground  that  plalntiflT  ba(T 
already  recovered  on  the  same  cause  of  action,  wiU  be  reversed  when 
no  record  of  any  such  prior  judgment  appears  in  the  return  of  the  trial 
Justice,  and  the  returu  does  not  show  that  any  such  record  was  offered 
in  evidence,  or  that  any  concession  of  the  recovery  of  such  judgment  wa& 
made  in  behalf  of  plaintlfl!. 

Appeal  from  eleventh  district  court 

Action  for  wages  by  Telda  Poen  against  George  Scott     From  a 
Judgment  for  defendant,  plaintiff  appeals.     Keversed. 
Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

Robert  Ooeller,  for  appellant 
George  W.  Galinger,  for  respondent 
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BISCHOFF,  J.  Upon  conflicting  evidence,  the  jury  returned  a 
verdict  for  plaintiff;  yet,  acting  under  a  motion  made  by  defendant's 
counsd  at  the  beginning  of  the  trial,  and  before  any  evidence  what- 
ever was  offered,  that  the  complaint  be  dismissed,  on  the  ground 
that  plaintiff  was  precluded  from  recovery  in  this  action  by  a  judg- 
ment in  her  favor  upon  the  same  claim  against  defendant's  alleged 
wife,  the  justice  below  ignored  the  verdict,  and  rendered  judgment 
for  defendant,  from  which  an  appeal  was  taken  to  this  court  Tliis 
action  of  the  trial  justice  is  sought  to  be  justified  by  a  stipulation 
upon  the  trial,  which  appears  in  the  minutes  as  having  been  entered 
into  by  counsel  for  the  respective  parties,  and  which  was  to  the 
effect  that  the  verdict  be  talcen  subject  to  the  decision  of  the  justice 
of  the  motion  to  dismiss  the  complaint,  which  was  reserved,  and 
that  if  the  verdict  be  for  plaintiff,  and  the  motion  be  determined 
adversely  to  her,  judgment  should  be  rendered  for  defendant,  without 
prejudice  to  plaintiff's  right  to  api)eal.  It  is  unnecessary  in  the 
present  instance  to  inquire  into  the  authority  for  the  method  of  pro- 
cedure adopted  in  the  court  below;  for,  though  we  assume  it  to  have 
been  proper,  the  dismissal  of  the  complaint,  and  the  award  of  judg- 
ment for  defendant,  proceeded  without  the  slightest  evidence  to 
warrant  such  a  course.  No  record  of  any  prior  judgment  in  favor  of 
plaintiff  appears  in  the  return  of  the  justice  on  this  appeal;  neither 
does  the  return  show  that  any  such  record  was  offered  in  evidence,  or 
that,  upon  the  trial  of  this  action,  any  concession  whatever  of  the 
recovery  of  such  a  judgment  was  made  by  plaintiff,  or  in  her  behalf. 
The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  the  costs  of  this  appeal  to  the  plaintiff  (appellant)  to 
abide  the  event 


(4  Misc.  Bep.  532.) 
PAITERSON  GAS  GOVERNOR  CO.  v.  GLBNBY. 

'^Common  Pleas  of  New  York  City  and  County,  General  Term.    August  9, 

1893.) 

1.  8AI.15— Compliance  with  Conditions— Bubden  of  Proof. 

In  an  action  to  recover  the  price  of  a  gas  governor  for  which  defendant 
promised  to  pay  on  the  express  c<»idition  that  it  would  show,  after  60 
days'  fair  trial,  a  saving  of  15  to  40  per  cent  in  gas,  the  burden  of  proving 
compliance  with  the  condition  is  on  plaintiff. 

2.  Same — Opinion  Evidence. 

In  such  a  case  a  statement  by  a  witness  for  plaintiff,  who  had  ex- 
amined defendant's  gas  meter,  that  the  use  of  the  governor  had  effected 
a  saving  of  over  30  per  cent,  was  inadmissible  as  stating  a  conclusion. 

3.  Triai*— Objections  to  Evidence. 

Where  an  objectionable  answer  cannot  be  reasonably  apprehended  from 
the  question  asked,  the  failure  to  object  to  the  question  asked  does  not 
render  the  answer  competent 

Appeal  from  eighth  district  court 

Action  by  the  Patterson  Gas  Governor  Company  against  Saul 
Olenby.  From  a  judgment  for  plaintiff,  defendant  appeals.  Be- 
versed. 
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Argned  before  BISCHOPF  and  OIEGEKIOH,  JJ. 

P.  0.  Tallman,  for  plaintiff. 
A.  H.  Sarasohn,  for  defendant. 

BISOHOFP,  J.  Defendant's  promise  to  pay  was  made  npon  the 
express  condition  that  the  gas  governor  would  demonstrate,  after 
60  days'  fair  trial,  a  saving  of  from  15  to  40  per  cent  in  the  cou- 
sumption  of  gas.  The  burden  of  proving  performance  of  the  con- 
dition rested  upon  plaintiff,  and,  failing  to  sustain  it  by  suffi- 
cient evidence,  no  cause  of  action  agai^t  defendant  was  estab- 
lished. Attentive  consideration  of  the  evidence,  as  it  was  finally 
submitted  to  the  justice  below,  fails  to  justify  the  conclusion  that 
plaintiff  did  sustain  the  burden  by  fair  preponderance  of  the  evi- 
dence. 60,  also,  Patterson,  a  witness  for  plaintiff,  was  asked  upon 
his  direct  examination  to  state  from  his  examination  of  the  meter 
what  saving  was  made  by  the  use  of  plaintiff's  apparatus,  to  which 
he  replied  that  it  effected  a  saving  of  over  30  per  cent  On  mo- 
tion of  defendant's  counsel,  the  court  refused- to  strike  the  answer 
out,  and  the  exertion  to  this  ruling  presents  error,  for  which  the 
judgment  must  be  reversed.  The  answer  was  objectionable,  in 
that  it  substituted  the  witness'  conclusion  for  the  facts  upon  which 
it  was  founded.  Whether  or  not  a  saving  of  gas  was  effected  by 
the  use  of  plaintiff's  apparatus  was  the  question  at  issue,  and  this 
could  only  be  properly  determined  by  the  court  Nor  could  the 
objectionable  answer  have  been  reasonably  apprehended  from  the 
questioi;  addressed  to  the  witness;  hence  the  failure  to  object  to 
tiie  question  did  not  render  the  answer  competent  Platner  v. 
Platner,  78  N.  Y.  90,  102;  Bank  v:  Cowan,  2  Abb.  Dec  88.  The 
judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event 
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In  re  HOTTTS  BSTATB. 
(Supreme  Gourt,  Genenl  Term,  Second  Department   Jnly  28,  1863.) 

1.    OONBTBOOnON  OF  WiLL— GiFT  OF  ReNTB  AND  PrOFITB. 

Testator  devised  and  bequeathed  to  a  daughter  the  rents,  interest,  and 
income  of  all  his  real  estate  lying  in  a  certain  Tillage^  after  deducting 
taxes,  Insurance,  and  interest  on  a  certain  mortgage,  "the  same  to  be 
collected  by  my  executors  hereinafter  named,  and  paid  to  her  annually  for 
and  during  her  natural  life."  He  also  dednred  that,  should  his  executors 
think  it  advisable  to  sell  or  dispose  of  any  part  of  such  real  estate,  the 
Interest  on  the  proceeds  should  be  paid  to  the  daughter  as  aforesaid. 
No  limitation  over  of  this  property  after  the  daughter's  death  was  made. 
Heldf  that  testator  intended  to  leave  the  dau^^ter  only  a  life  estate. 
^  Baxb^Likitation  ovbr— Application  of  Clause. 

Testator  gave  to  his  daughter  H.  a  life  estate  in  his  lands  lying  in  the 
village  of  A.,  and  then  directed  that  the  residue  of  the  estate  be  leased, 
and  the  proceeds,  deducting  taxes,  insurance,  and  repairs,  be  invested  or 
deposited,  '*to  create  a  fund  to  liquidate  any  Indebtedness  against  the 
same."  A  power  of  sale  was  given  to  the  executors  in  respect  to  land 
not  lying  in  A.,  the  proceeds  of  any  such  sale  to  be  deposited  as  aforesaid. 
The  will  ended  as  follows:  "And  at  the  decease  of  my  daughter  H.  to  be 
equally  divided  between  each  of  my  grandchildren  her  surviving,  share 
and  share  alike,  her  children  and  the  children  of  my  daughter  B."  The 
daughter  H.  was  unmarried,  while  B.  was  married,  and  had  children. 
Hela,  that  the  latter  provision  applied  both  to  lands  in  A.  and  to  the 
residue  of  the  estate. 
SL  Saxb— Illegal  Accumulation  of  Income. 

In  such  case  the  provision  for  accumulation  of  proceeds  of  the  residue 
of  the  estate  is  illegal,  and  such  residue  goes  immediately  to  the  two 
daughters,  the  only  children  of  deceased. 

Appeal  from  surrogate's  court,  Orange  county. 

Petition  by  Hattie  L.  Hoyt  to  open  a  decree  settling  the  ac- 
counts of  the  executors  of  Isaac  Hoyt,  deceased.  From  a  decree 
modifying  and  afiOrming  the  former  decree  said  petitioner  appeals. 
Modified. 

For  former  report,  see  11  N.  Y.  Supp.  901. 

Argued  before  BABNAKD,  P.  J.,  and  DYKMAN  and  PRATT, 
JJ* 

Gilbert  O.  Hulse,  for  appellant  Hattie  L.  Hoyt 

John  J.  Beattie,  for  executors. 

H.  W.  Nanny,  for  si>ecial  guardian. 

Wm.  D.  Mills,  for  respondent  Annie  Gonklin. 

BARNAED,  P.  J.  Isaac  Hoyt,  a  resident  of  Orange  county, 
died  in  1886,  leaving  two  children,— one,  the  petitioner,  Hattie  L. 
Hoyt,  unmarried;  and  a  married  daughter,  Annie  A.  Conklin.  The 
deceased  left  a  last  will  and  testament,  as  follows: 

••I,  Isaac  Hoyt,  of  the  to>Mi  of  Warwick,  coimty  of  Orange,  and  state  of  Nev 
Tork,  being  of  sound  mind  and  memory,  and  considering  the  uncertainty  of 
this  life,  do  make,  publish,  and  dechire  this  to  be  my  last  wm  and  testa- 
ment, in  manner  following,  to  wit:  Firet  After  aU  my  Just  debts  and  funeral 
expenses  are  paid,  I  give,  devise,  and  bequeath  to  my  daughter  Hattie  L. 
Hoyt  the  rents,  Interest,  and  income  of  aU  my  real  estate,  situate,  lying,  and 
being  in  the  village  of  Amily,  in  the  said  town  of  Warwick,  after  deducting 
taxes,  insurance,  interest  on  bond  and  mortgage  given  to  Elizabeth  Utter  to 
v.24N.Y.s.no.8 — 37 
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secure  the  payment  of  twelve  hundred  dollars,  and  all  neceflsaiy  repairs 
thereon,  the  same  to  1)e  collected  by  my  executors  hereinafter  named,  and 
paid  to  her  annually  for  and  during  her  natural  life.  And  should  my  exec- 
utors, in  their  wisdom,  consider  it  best  for  the  interest  of  my  estate  to  seil  or 
dispose  of  all  or  any  part  thereof,  then  the  moneys  arising  from  such  sale 
or  sales  to  be  inyested,  and  the  interest  to  be  paid  to  her  as  aforesaid.  All 
the  rest,  residue,  and  remainder  of  my  real  and  personal  estate,  wheresoever 
situated,  I  order  my  said  executors  to  lease,  and  the  rents  and  Income  arising 
therefrom,  after  deducting  all  taxes,  insurance,  and  mortgages  held  against 
any  such  real  estate,  necessary  repairs  and  commissions,  to  be  deposited  in 
tho  Warwick  Sayings  Bank,  or  any  other  solvent  savings  bank,  to  create  a 
fund  to  liquidate  or  help  pay  off  any  indebtedness  against  the  same.  I,  how- 
ever, leave  It  discretionary,  and  empower  my  said  executors,  whenever  th^ 
deem  it  for  the  best  interest  of  my  estate,  to  sell  all  or  any  of  my  real  estate, 
and  to  give  sufficient  deed  or  deeds  to  the  purchaser  or  purchasers  thereof, 
and  the  moneys  arising  from  such  sale  or  sales,  after  deducting  all  expenses 
of  such  sale  or  sales,  and  the  hidebtedness  held  against  such  real  estate,  to 
be  deposited  as  aforesaid,  or  upon  good  securities  elsewhere,  and  at  the  de- 
cease of  my  daughter  Hattie  L.  to  be  equally  divided  between  eadi  of  my 
grandchildren  her  surviving,  share  and  share  alike,  her  (diildrai  and  the  chil- 
dren of  my  daughter  Annie  A.  Gonklln.  Lastly.  I  nominate  and  appoint  my 
friends  J.  B.  Waterbury  and  Wm.  J.  Sly  executors  of  this,  my  last  will  and 
testament,  hereby  revoking  any  and  all  former  wills  by  me  made.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal  this  26th  day  of  May,  1886. 

''Isaac  Hoyt    [I-.  S.]" 

The  testator  did  not  intend  to  give  more  than  a  life  estate  in 
the  Amity  lands  by  the  first  clause  in  the  wilL  WhUe  there  is  a 
class  of  cases  which  hold  that  a  gift,  rents,  issues,  and  profits 
cover  a  fee,  this  clause  is  so  precise  and  definite  that  no  doubt  of 
the  testator's  intention  can  be  raised.  The  rents  were  to  be  paid, 
after  deducting  repairs,  taxes,  and  interest,  to  Hattie  "annually 
for  and  during  her  natural  life."  The  executors  had  given  them 
a  power  of  sale,  but  in  case  of  a  sale  the  moneys  received  on  the 
sale  were  to  be  invested,  and  "the  interest  to  be  paid  to  her  as  afore- 
said." In  re  Smith,  131  N.  Y.  239,  30  N.  E.  Rep.  130.  What  the 
testator  intended  to  do  with  the  land  after  the  Uf e  estate  ended  is 
not  plain.  There  is  no  distinct  gift  of  it  The  testator  divided  his 
estate  in  two  parts.  He  gave  a  life  estate  in  the  Amity  lands  to  his 
daughter  Hattie  for  life.  He  then  directs  that  the  **rest,  residue, 
and  remainder"  of  the  estate,  real  and  personal,  be  leased,  and  the 
proceeds,  deducting  taxes,  insurance,  and  repairs,  be  deposited 
in  a  savings  bank,  or  invested  "to  create  a  fund  to  liquidate  or 
help  pay  oft  any  indebtedness  against  the  same."  A  power  of 
sale  is  given  in  respect  to  the  lands  other  than  the  Amity  lands, 
but  the  proceeds  of  lands  under  this  part  of  the  will  are  to  be  "de- 
posited as  aforesaid,  or  upon  good  security  elsewhere."  The  will 
then  ends  in  this  clause:  "And  at  the  decease  of  my  dau^^ter 
Hattie  L.  to  be  equally  divided  between  each  of  my  grandchildren 
her  surviving,  share  and  share  alike,  her  children  and  the  children 
of  my  daughter  Annie  A.  Conklin."  The  serious  question  in  the 
will  is  whether  this  clause  was  intended  to  cover  the  Amity 
lands,  and  the  rest,  residue,  and  remainder  of  the  estate  other 
than  the  Amity  lands.  My  opinion  is  that  it  was  intended  to 
thereby  dispose  of  the  whole  estate.  No  provision  is  made  for 
the  payment  of  any  portion  of  the  estate  to  Mrs.  Conklin  during 
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the  life  of  EbttUe  L.  Hoyt  Both  parts  are  tied  up  during  the  life 
of  Hattie,  and  both  are  made  free  upon  her  death.  In  determinii^ 
whether  the  Amity  lands  are  covered  by  this  clause  it  is  immaterial 
what  shall  be  adjudged  to  be  the  legality  of  the  disposition  of  the 
rest  and  remainder  under  the  clause  which  provides  for  an  accu- 
mulation of  that  part  of  the  estate  until  Hattie's  death.  I  think 
this  rest  and  remainder  at  once  goes  to  the  two  daughters  equaSly, 
because  the  accumulation  is  illegal;  and  that  the  Amity  lands  are 
given  to  the  grandchildren  living  at  Hiss  Hoyt's  death  per  capita. 
Decree  to  be  modified  accordingly.     All  concur. 


MORRIS  V.  MORRIS  et  aL 

(Supreme  Court,  General  Term,  Second  Department   Jnly  28,  1808.) 

1.  Fraudulent  Cohvrtanck— What  Constitutes. 

In  an  action  to  set  aside  a  deed  as  in  fraud  of  creditors,  it  appeared  that 
after  a  suit  had  been  brought  by  plaintiff  against  his  debtor,  one  of  de- 
fendants, the  latter  was  told  that  it  was  **best  to  put  everything  out  of 
his  hands,'*  to  which  he  replied  that  he  supposed  'it  would  be  a  good 
thing,"  and  that  thereupon  be  made  a  deed  to  his  mother-in-law,  who  was 
present  at  sactk  conyersati<«.  The  nominal  consideration  for  the  deed 
was  land  in  Kansas,  which  the  debtor  had  never  seen,  and  worth  f  1,000, 
while  his  equity  in  the  farm  conveyed  by  him  was  worth  $3,500.  A  month 
later,  plaintiff  recovered  judgment  in  his  suit  HM,  th&t  the  deed  was 
fraudulent  and  vc^d  as  against  plaintiff. 

8.  Same— Judgment. 

It  is  proper,  in  setting  aside  a  transfer  in  favor  of  a  plaintiff,  who  has 
in  her  hands  personal  property  of  the  debtor,  to  apply  the  value  of  such 
property  on  her  debt 

Appeal  from  circuit  court,  Bockland  county. 

Action  by  Julia  Morris  against  John  Morris,  S.  Marie  Morris, 
and  Marie  S.  Crowe  to  set  aside  a  deed.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed.     

Argued  before  BAKNABD,  P.  J.,  and  DTKMAN  and  PRATT,  JJ. 

Bnider  &  Hopper,  for  appdlants. 
Arthur  S.  Tompkins,  for  respondent 

BABNABD,  P.  J.  The  plaintiff  is  a  judgment  creditor  of  John 
Morris.  The  judgment  was  recovered  on  the  6th  of  October,  1890. 
On  the  20th  of  September,  1890,  the  judgment  debtor  conveyed  a 
farm  of  land  of  about  51  acres  to  the  defendant  Marie  S.  Crowe,  by 
deed,  in  which  his  wife  joined.  The  plaintiffs  execution  was  re- 
turned unsatisfied,  and  this  action  is  brought  to  set  aside  this  deed 
as  fraudulent.  The  defendants  aver  that  there  was  sufficient  per- 
sonal property  to  pay  the  execution  issued  by  plaintiff,  and  that 
the  sale  was  made  in  good  faith  by  the  debtor  of  the  farm,  and  for 
an  adequate  consideration.  The  trial  court  found  the  deed  to  have 
been  fraudulently  given  and  taken.  The  evidence  sustains  the 
finding.  The  plaintiff  had  brought  her  action  to  recover  the  judg- 
ment which  she  did  obtain,  and,  in  September  previous,  the  debt- 
or was  told  that  it  was  best   **to  put   everything  out   of  hiB 
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hands,'*  to  which  he  replied  that  ^e  supposed  it  would  be  a  good 
thing."  This  was  in  the  presence  of  the  grantee,  Marie  S.  Orowe. 
Mrs.  Orowe  was  the  mother-in-law  of  the  debtor,  and  lived  with 
him  and  his  wife.  No  money  was  paid  for  the  deed.  The  pre- 
tended  consideration  was  80  acres  of  land  in  Kansas.  The  debtor 
ha^  never  seen  the  land  there,  and  it  was  worth  |1,000.  This,  if 
true,  would  make  out  no  adequate  consideration  for  the  farm  worth 
|5,000,  with  a  mortgage  on  it  of  |1,600  only.  The  case  is  a  dear 
one  where  a  debtor  interposed  a  title  between  his  property  and  his 
creditor,  to  hinder,  delay,  and  defraud  the  creditor.  After  the 
recovery  of  the  judgment  by  plaintiff,  she  became  possessed  of 
certain  articles  of  personal  property  belonging  to  the  debtor.  The 
proof  is  not  very  clear  what  this  property  was,  nor  what  was  its 
value.  It  was  proven  by  plaintiff  not  to  have  been  worth  f 25,  by 
one  witness,  and  the  plaintiff  testified  that  it  was  not  worth  |10. 
The  trial  judge  found  the  value  to  be  |75,  and  deducted  it  from  the 
judgment  debt.  The  debtor  has  no  cause,  from  this  finding  and 
under  this  proof,  suflftcient  to  reverse  the  judgment  as  to  the  deed. 
The  proof  of  a  conversation  between  the  defendant  and  the  sheriff 
was  properly  rejected.  The  sheriff  was  not  a  party  to  the  action, 
and  was  in  no  respect  the  plaintiff's  agent,  because  he  had  in  his 
hands  an  execution  on  her  farm  against  the  judgment  debtor. 

The  inquiry  as  to  the  value  of  this  personal  property  was  neces- 
sary to  determine  what  was  equitable  between  the  parties.  It 
would  have  been  inequitable  to  set  aside  the  transfer  in  favor  of  a 
plaintiff,  who  had  in  her  hands  x>ersonal  property  of  the  debtor,  with- 
out applying  the  value  of  the  same  upon  her  debt.  The  judgment 
should  be  aJQrmed,  with  costs.    All  concur. 


VAN  KEUREN  et  al.  v.  MILLER. 

(Supreme  C!ourt,  General  Term,  Second  Department   July  28,  1893.) 

BuiLDma  Contract — Payment- -Abchitbct's  Cbrtificatb. 

A  provision  in  a  buildiug  contract  for  the  payment  of  the  builder  only  on 
certificates  of  the  architects  that  payments  are  due  will  not  prevent  re- 
covery by  the  buUder,  when  he  has  fully  performed  the  contract,  and  the 
architects  refuse  their  certificates  without  sofflcient  cause. 

Appeal  from  si)ecial  term,  Dutchess  county. 

Action  by  Augustus  Van  Keuren  and  Egbert  M.  Haines  against 
WUliam  Starr  Miller.  From  a  judgment  for  plaintifb,  defend- 
ant appeals.    AfGrmed. 

Argued  before  DYKMAN  and  PKATT,  JJ. 

Esselstyn  &  McCarty,  for  appellant 
A.  Lee  Wager,  for  respondents. 

DYKMAN,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiffs  against  the  defendant.  The  action  was  for  the  recoTery 
for  work  and  labor  furnished  to  the  defendant  in  the  construGtion 
of  a  large  stone  mansion  at  Ehinebeck,  in  Dutchess  county,  in  pu^ 
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soanoe  of  a  written  contract.  The  action  was  tried  before  a  judge 
of  this  court,  and  decided  against  the  defendant,  and  from  the  judg- 
ment entered  on  such  decision  the  defendant  has  appealed.  The 
trial  judge  found  and  decided  the  following  facts:  On  the  8th 
day  of  July,  1892,  Augustus  Van  Keuren,  one  of  the  plaintifb  in 
this  action,  and  the  defendant  entered  into  a  contract,  in  writing, 
whereby  Van  Keuren  agreed  to  do  all  the  labor  in  connection  with 
the  mason  work  and  plastering  ui)on  the  erection  of  the  residence 
of  the  defendant,  already  mentioned.  According  to  the  terms  of 
the  contract,  the  labor  was  to  be  done  by  the  day.  Oarrin  and 
Hastings  were  the  architects  of  the  building,  and  were  intrusted  by 
the  defendant  with  the  full  charge  and  supervision  of  the  woric 
Acker  and  Brown  did  the  carpenter  work  upon  the  mansion,  and 
they  supervised  the  progress  of  the  mason  work,  according  to  the 
written  agreement  between  Van  Keuren  and  the  defendant.  The 
work  was  begun  about  the  1st  of  August,  1892,  and  continued  un- 
interruptedly until  the  month  of  December,  1892.  On  or  before 
the  5th  day  of  each  month,  all  the  bills  for  labor  and  services 
rendered  and  expenses  incurred  during  the  preceding  month  were 
presented  to  the  architects  for  certification,  and  all  such  bills  be- 
came due  and  payable  on  the  15th  day  of  the  month  succeeding  that 
in  which  they  were  incurred.  The  defendant  agreed  to  pay  such 
bills  on  or  before  the  15th  day  of  the  month  in  which  they  were 
presented,  provided  the  bills  were  accompanied  by  the  certificate 
of  the  architect  that  the  payment  was  due.  On  the  8th  day  of 
September,  1892,  with  the  written  consent  of  the  architect,  the 
plaintiff  Augustus  Van  Keuren  assigned  an  equal  one-half  interest 
in  the  work,  to  be  performed  according  to  the  terms  of  the  agree- 
ment, to  Egbert  M.  Haines,  one  of  the  plaintiffs,  who  thereupon 
became  an  equal  copartner  with  said  Van  Keuren,  and  there- 
after the  work  was  conducted  by  the  firm  of  Van  Keuren  &  Haines, 
the  plaintiffs  in  this  action.  During  the  month  of  October,  1892, 
the  plaintiffs  performed  work  and  furnished  labor  for  the  defendant 
under  the  contract,  and  paid  freight  charges  on  material  furnished 
to  def&dant,  to  the  amount  of  |11,797.76.  During  the  month  of 
November,  1892,  the  plaintiffs  performed  work  and  furnished  labor 
for  the  defendant  under  the  contract,  and  paid  freight  charges  on 
material  furnished  to  the  defendant,  to  the  amount  of  |5,129.50. 
During  the  month  of  October,  1892,  Byder  and  Haines  pei^ormed 
work  for  the  defendant  at  Bhinebeck,  in  carting  stone,  lime,  brick, 
cement,  and  general  materials  used  in  the  buUding  of  the  mansion 
of  the  defendant,  as  specified  in  the  agreement,  of  the  value  of 
$1,957.35,  which  the  defendant  agreed  to  pay  on  or  before  the 
15th  day  of  November,  1892.  During  the  month  of  November, 
1892,  Byder  and  Haines  performed  labor  and  services  for  the  de- 
fendant at  Bhinebeck,  consisting  of  carting  stone,  lime,  brick, 
cement,  and  general  materials  used  in  the  building  of  the  mansion 
of  the  defendant,  as  specified  in  the  agreement,  of  the  value  of 
f888.79,  for  which  the  defendant  agreed  to  pay  on  or  before  the 
'  15th  day  of  December,  1892.    All  bills  for  work,  labor,  and  services, 
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and  freight  famished  by  the  plalntlflB  and  Byder  and  Haines  dur- 
ing the  month  of  October,  1892,  were  presented  to  the  architects 
for  their  certification  on  or  before  the  5th  day  of  November,  1802, 
and  the  architects  issued  their  certificate  to  the  effect  that  the 
payment  of  the  bills  was  due,  and  that  all  of  snch  bills  for  October 
became  due  and  payable  on  the  15th  day  of  Noyember.  All  tiie 
bills  for  work,  labor,  and  services  and  freight  furnished  to  de- 
fendant by  the  plaintiffs  and  Byder  and  Haines  during  the  month 
of  November,  1892,  were  presented  to  the  architects  on  or  b^ore 
the  5th  day  of  December,  1892,  and  repeated  demands  were  there- 
after made  upon  the  architects  that  they  issue  their  certificate  that 
the  payment  of  the  November  bills  was  due.  The  architects  re- 
fused or  neglected  to  issued  a  certificate  for  the  November  bills, 
and  they  were  requested  and  directed  by  the  said  defendant  not  to 
issue  a  certificate  for  November,  1892. 

No  legal  or  valid  reason  for  the  refusal  to  issue  such  oortiflcate 
was  shown  upon  the  trial  of  this  action,  and  the  architects  have 
failed  to  justify  such  refusal.  All  of  the  bills  of  November,  1892, 
became  due  and  payable  on  the  15th  day  of  December,  1892,  the 
same  as  if  certificates  thereof  had  been  issued  by  the  architects. 
Prior  to  the  commencement  of  this  action,  Byder  and  Haines  as- 
signed and  transferred  to  the  plaintiffs  herein  their  claim  against 
the  defendant  for  work  and  labor  rendered  during  tiie  month  of 
October  and  November,  1892,  amounting  to  |2,846.14,  with  interest 
from  the  time  their  claims  became  due,  and  the  plaintiffs  are  now 
the  owners  and  holders  thereof.  All  the  work,  labor,  and  services 
furnished  and  performed  by  the  plaintiffs  and  Byder  and  Haines 
were  furnished  and  performed  under  the  direction  and  supervision 
of  the  architects  and  Ackert  and  Brown,  the  carpenters  doing  the 
work,  and  such  work,  during  its  progress,  was  approved  by  flie 
architects  from  week  to  week,  and  by  the  said  architects  inspected 
at  least  three  times  a  week  during  the  progress  thereof.  Hie 
plaintiffs'  commissions  for  their  general  services  in  connection  with 
the  work,  as  called  for  under  &e  said  written  contract,  yiz.  ten 
per  cent  on  the  cost  of  all  labor  and  material  furnished  for  the 
mason  work,  is  not  included  in  the  plaintiffs'  claim  in  this  action. 
The  plaintiffs  and  Byder  and  Haines  faithfully  kept  and  performed 
the  covenants  and  agreements  to  be  kept  and  performed  on  thdr 
part,  and  the  defendant  failed  to  keep  and  x>erform  the  covenants 
and  agreements  to  be  kept  and  x)erformed  on  his  part,  by  neglect- 
ing  and  falling  to  pay  the  bills  due  for  October  and  Novenber,  1892. 
On  the  2d  of  December,  1892,  the  defendant  paid  to  the  plaintifh, 
on  account  of  such  work,  the  sum  of  |10,000  and  no  other  pay- 
ments have  been  made  thereon.  The  judge  found  and  decided,  as 
conclusion  of  law,  that  the  defendant  is  indebted  to  the  plaintiffs 
in  the  sum  of  |9,773.40,  with  interest  on  |3,771.81  from  November 
16,  1892,  and  with  interest  on  |6,002.09  from  Dec^nbar  15,  1892, 
said  interest  amounting  to  |176.29,  making  together  the  sum  of 
f9,949.69,  for  which  last  sum,  with  costs,  the  plaintiffs  are  en- 
titled to  recover  judgment  against  the  defendant,  and  judgment  was 
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directed  accordingly.  The  facts  bo  found  are  follj  justifled  by  the 
evidence,  and  there  were  no  questions  of  law  inyolved.  There  is 
no  merit  in  this  appeal,  and  the  judgment  should  be  affirmed,  with 
costs. 


BAAS  V.  PAIN. 
(Supreme  Ck>i]rt»  General  Term,  Second  D^artmeut   July  28,  1883.) 

EXAMINATTOK  OF  DBFBin>AlTT  BBFORB  TRIAL— WhBN  PbBMISSIBLE. 

A  defendant  who  la  connected  with  a  firm  against  which  plaintiff  has 
a  demand  may  be  examined  before  trial  in  regard  to  its  composition,  in 
order  to  aseertahi  the  proper  parties  defendant  to  substitute  for  those  des- 
ignated as  John  Doe. 

Appeal  from  special  term,  Kings  county. 

Action  by  Helena  Baas  against  James  Pain,  Henry  J.  Pain,  and 
John  Doe  for  personal  injuries  receiyed  from  a  display  of  fire  works 
made  by  '^James  Pain  &  Sons,  London,  England,  represented  by 
Henry  J.  Pain."  The  action  was  commenced  by  service  of  summons 
and  a  complaint  on  Henry  J.  Pain.  The  complaint  alleged  that 
a  copartnership  existed  between  defendants,  which  was  denied  in 
the  answer.  From  an  order  for  the  examination  of  defendant 
Henry  J.  Pain  before  trial,  to  ascertain  who  are  the  proper 
parties  defendant  to  substitute  for  those  designated  as  John  Doe, 
defendant  Henry  J.  Pain  appeals.    Affirmed. 

Argued  before  BAKrf ABD,  P.  J.,  and  DYKMAN,  J. 

William  S.  Cogswell,  for  appellant 
Hector  M.  Hitchings,  for  respondent. 

DTEMAK,  J.  This  is  an  appeal  from  an  order  for  the  exam- 
ination of  the  defendant  Henry  J.  Pain  as  a  party  defendant  to 
ascertain  the  composition  of  James  Pain  &  Sons,  to  the  end  that 
the  plaintiff  may  determine  the  names  of  the  persons  who  should 
be  inade  parties  defendant  in  an  amended  complaint,  which  is  ren- 
dered necessary  by  the  answer  of  the  defendants.  We  think  the 
order  was  properly  made,  and  should  be  affirmed,  with  |10  costs 
and  disbursements 


TRUSTBBS,  ETC.,  OP  TOWN  OF  EAST  HAMPTON  t.  VAIL  et  aL 

(Supreme  Court,  General  Term,  Second  Department.   July  28,  1883.) 

Gbakt  vbom  British  Goybbmmbnt— Dxscriptiok  in  Patent. 

Plaintiffs  in  ejectment  for  land  under  the  water  of  a  bay  on  the  north 
Bide  of  Long  island  claimed  under  patents  which  conveyed  lands  bounded 
on  the  north  "by  the  bay,"  and  on  the  south  by  the  Atlantic  ocean,  **to- 
gether  with  aU  havons,  harbors,'*  etc,  to  the  said  tract  .belonging,  or  In 
any  wise  appertaining.  Held  that,  whateyer  might  be  meant  by  the  term 
"bay,'*  the  grant  extended  only  to  the  water  on  the  north,  and  did  not 
include  the  lands  in  dispute,  it  not  appearing  that  the  bay  on  the  north 
was  entitled  to  be  called  a  haven  or  a  harbor. 

Exceptions  from  circuit  court,  Suffolk  county. 
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Action  by  the  trastees  of  the  frediolders  and  commonalty  o<  the 
town  of  East  Hampton  against  Jeremiah  H.  Vail  and  George  M. 
Vail  to  recoyer  certain  land.  There  was  a  verdict  for  defendants^ 
and  plaintiffs'  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  general  term.    Exceptions  overruled. 

Argued  before  BAKNAED,  P.  J.,  and  DYKMAN  and  PEATT,  JJ. 

Wilmot  M.  Smith,  (Charles  R  Street,  of  counsel,)  for  plaintiffs. 
Thomas  Toung  and  T.  M.  Grifflng,  for  ddtendants. 

DYKMAN,  J.  This  is  an  action  of  ejectment  for  the  recovery  of 
land  under  the  water  of  Ft  Pond  bay,  on  the  northerly  side  of 
Long  Island.  The  plaintiffs  claim  title  under  a  patent  from  Gov. 
Qen.  Bichard  Nichols  to  John  Mulford  and  others,  for  and  on  be- 
half of  themselves  and  their  associates,  the  freeholders  and  inhabit- 
ants of  the  town  of  East  Hampton,  in  1666,  and  a  confirmatory 
grant  from  Gov.  Gen.  Thomas  Dougan,  in  1686,  to  Gapt  Thomas 
James  and  others,  freeholders  and  inhabitants  of  East  Hampton. 
The  primary  and  paramount  question  is  whether  the  premises  were 
included  in  the  patents,  and  that  depends  upon  the  language  of 
the  instruments,  in  describing  and  bounding  the  same.  That 
language  is  this: 

"AU  that  tract  of  land  which  already  hath  beene  or  tliat  hereafter  shall  bee 
purcliaBed  for  and  on  the  behalf  of  the  said  towne,  whether  from  the  natlyes 
(Indian  proprietors)  or  others  within  bounds  and  liraitts  hereafter  set  fortli  and 
exprest,  vltz:— That  is  to  say  their  West  bounds  beginning  from  the  Bast 
limitts  of  the  bounds  of  Southhampton  (as  they  are  now  laid  out  and  stak't 
according  to  agreement  and  consent)  so  to  stretch  Bast  to  a  certain  Pond 
commonly  caUed  the  Port  Pond,  which  lyes  within  the  old  bounds  of  the 
lands  iH^onglng  to  the  Muntauke  ludynns,  and  from  thence  to  go  on  stiU 
Kast  to  the  utmost  extent  of  the  Island,  on  the  North  they  are  bounded  by  the 
Bay  and  on  the  South  by  the  sea  or  maine  ocean.  AH  which  said  tract  of 
land  within  the  bounds  and  Umitts  before  mentioned,  and  all  or  any  planta- 
tion thereupon,  from  thence  forth  are  to  belong  and  appertain  to  the  said 
towno,  and  bee  within  the  jurisdiction  thereof,  together  with  aU  haYenm 
harbors,  creeks,  quarryes,  woodlands,  meadows^  pastures,  marshes,  waters, 
lakes,  rivers,  fishing,  hawking,  hunting,  fowling,  and  aU  other  profflts,  com- 
modityes,  emoluments,  and  hereditaments  to  the  said  tract  of  land  and 
premises  within  the  limitts  and  bounds  aforementioned,  described,  bel<«iging 
or  in  any  wise  appertaining." 

Then  follows  the  usual  habendum  clause.  The  description  of  the 
premises  in  the  confirmatory  patent  from  Gov.  Dougan  is  substan- 
tially the  same.  Ft  Pond  bay  is  not  within  the  limits  and  bounds 
named  in  either  patent,  but  the  plaintiffs  insist  that  it  was  included 
therein,  and  conveyed  thereby,  by  the  words,  '^together  with  aD 
havens,  harbors,  creeks,"  etc.,  but  it  must  be  rememt^red  that  those 
words  axe  followed  by  the  words,  "within  the  limits  and  bounds 
aforementioned."  That  clause  is  restrictive  of  all  the  subjects 
named,  and  therefore  nothing  is  included  in  the  jMitents,  unless  it 
be  within  the  limits  and  bounds  specified  therein.  The  language 
is  peculiar,  and  the  description  is  somewhat  uncertain.  Hie  west 
bounds  of  the  premises  begin  at  the  east  limits  of  the  town  of 
South  Hampton.  Then  the  language  describes  a  single  line  stretch- 
ing east  to  Fort  Pond,  and  from  there  still  east  to  the  utmost  extent 
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of  the  idajid,  and  fbae  the  line  terminates.  That  line,  therefove, 
inclndes  nothing,  bat  it  is  immediatdj  followed  by  these  words^ 
^on  the  North  th^  are  bonnded  b j  the  bay  and  on  the  South  by  the 
sea  or  maine  ocean."  The  premises  described  in  the  patent,  there- 
fore,  are  bonnded  on  the  west  by  South  Hampton,  on  the  north  by 
the  bay,  and  on  the  south  by  the  Atlantic  ocean.  What  body  of 
water  is  intended  to  be  designated  by  the  word  'nt)ay,''  as  the  north- 
em  boundary  of  the  i»emi^  is  not  Tery  apparent  It  seems  to 
apply  only  to  the  sound,  as  that  is  the  body  of  water  on  the  north 
and  the  only  water  that  extends  along  the  whole  of  the  north  side. 
The  word  can  scarcely  apply  to  Ft  Pond  bay,  for  that  only  extends 
f6r  a  short  distance.  Whaterer  it  may  designate,  however,  it 
carries  the  grant  to  the  water  only,  and  the  water  is  the  north 
boundary.  In  respect  to  Pt  Pond  bay,  its  south  shore  is  the  north 
bound  of  the  premises.  In  respect  to  the  contention  of  the  plain* 
tiffs  that  nothing  else  can  pass  under  the  word  **haven,"  the 
answer  is  that  it  is  not  essential  that  anything  should  so  pass. 
There  may  have  been  no  quarries,  and,  if  none,  then  nothing  passed 
by  virtue  of  that  word.  Much  testimony  was  offered  upon  the 
trial  to  show  that  Ft  Fond  bay  was  a  good  harbor,  but  it  is  not 
so  secured  by  the  circumjacent  land  as  to  be  entitled  to  that  desig- 
nation, like  every  lee  shore,  it  is  a  secure  and  quiet  place  for 
vessels  when  the  wind  blows  from  the  land,  but  when  the  wind  is 
from  the  sound  there  is  no  protection.  UiK>n  careful  consideration, 
we  find  no  errors,  and  our  conclusion  is  that  the  verdict  was  properly 
directed  for  the  defendants,  and  the  exceptions  should  be  overruled, 
and  judgment  entered  upon  the  verdict  for  the  defendants,  with 
costs.    All  concur. 


MURPHY  V.  CARBT  et  aL 

iSnpreine  C3ourt,  General  Tenn,  Second  Department   July  28,  1883.) 

AonoN  oar  KoTiK-I>rRECTiHO  Verdict— Oonflictino  Evidence. 

In  an  action  on  notes  made  by  defendant  G.  to  the  order  of  defendant 
O..  and  Indorsed  by  Ulm,  tbe  consideration  of  which  was  an  old  note 
made  by  O.  to  O.,  there  being,  on  the  one  hand,  evidence  that  the  old  note 
beloni;^  to  plaintiff,  and  that  it  was  surrendered  to  O.  at  the  time  the 
notes  sued  on  were  given,  and,  on  the  other  hand,  evidence  that  O.  owned 
the  note  at  that  time,  and  was  to  deliver  it  to  G.  when  the  indorsed  notes 
were  delivered,  and  that  this  was  not  done,  it  was  error  to  direct  a  verdict 
for  plaintiff; 

Appeal  from  circuit  court,  Ki^gs  county. 

Action  by  John  O.  Murphy  against  James  F.  Oarey  and  James 
F.  Oillen.  Yerdiet  was  directed  for  plaintiff,  and  defendants  ap- 
peal.   Beversed. 

Argued  before  BAKNAKD,  P.  J.,  and  DYKMAN  and  PEATT,  JJ. 

J.  Stewart  Boss,  for  appdlants. 
James  McKeen,  for  req>ondent 

BAHNABD,  P.  J.  This  action  is  brought  to  recov^  the  amount 
due  upon  three  promissory  notes,  all  made  by  the  defendant  Oarey 
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to  the  ordar  of  defendant  Gillen,  and  indoned  by  him,  all  dated 
May  25,  1891,  and  maturing  in  tliree,  six,  and  nine  montlis  from 
date.  The  defendants  admit  the  making  and  indorsement  of  the 
notes  as  alleged,  but  the  answer  ayere  that  at  the  time  the  notes 
were  given  to  the  plaintiff  the  d^endant  Carey  was  not  indebted 
to  him  except  in  the  sum  of  about  f 2,000,  which  has  been  fully 
paid  by  Carey.  The  answer  does  not  plead  the  fact  actually 
tried.  It  was  proven  that,  on  the  day  the  notes  in  suit  were  giv^ 
there  was  a  settlement  of  a  claim  in  an  action  pending  in  favor 
of  plaintiff  against  Carey  alone.  In  this  settlement,  f  2,100  was 
found  to  be  due  the  plaintiff,  and  the  parties,  when  they  agreed 
upon  the  amount,  also  agreed  to  give  time  in  which  to  pay  this 
sum  due^  in  certain  monthly  payments, — about  f  200  per  month, — 
commencing  June  1,  1891,  and  ending  March  1, 1892.  PresumaUy, 
these  {payments  have  been  made;  but  upon  the  same  day  the  settle- 
ment was  made  the  notes  in  the  present  action  were  given,  as 
has  been  stated,  and  they  were  givai  for  an  entirely  different  pur- 
pose. One  Dugan  owned  a  quarry  property.  He  conveyed  to 
one  O'Brien,  a  brother-in-law  of  Murphy.  He  conveyed  to  Murphy 
&  Co.  Upon  this  transfer,  Carey  gave  his  note  to  O'Brien  for 
f6,000,  at  plaintiff's  request,  as  a  '^personal  contribution"  to  Mur- 
phy, whatever  that  expression  may  mean.  The  notes  of  |750  each 
were  given  on  this  f  5,000  note^  and  that  was  admittedly  outside  of 
the  amount  covered  by  the  stipulation.  The  defendant  Corey 
states  that  these  f  750  notes,  with  four  others,  were  giv^i  to  wipe 
out  the  15,000  held  by  O'Brien,  and  that  this  lai^e  note  was  to 
be  exchanged  for  the  smaU  ones,  which  has  not  been  done.  Th»e 
seems  to  be  no  doubt  but  that  the  f  6,000  note  was  the  considerar 
tion  of  the  notes  sued  upon.  There  is  proof  tending  to  diow  that 
plaintiff  owned  the  |5,000  note  at  the  settlement,  and  even  tending 
to  show  that  it  was  given  up  to  Carey  on  the  occasion.  There  is 
also  proof  tending  to  show  that  O'Brien  owned  the  note  at  the 
time,  and  that  the  same  was  to  be  delivered  up  to  defendant  when 
the  new  indorsed  notes  were  delivered.  This  was  not  done,  and  a 
case  was  made  for  the  jury.  The  judgment  should  be  reversed,  and 
a  new  trial  granted;  costs  to  abide  event    All  concur. 


In  re  POTTER'S  ESTATE. 

Id  re  TRUSLOW  et  al. 

(Sapreme  Oourt,  General  Term,  Second  Department   July  28,  1803.) 

1.  WiLLs~Ck>NSTRncTioN— Description  of  Lboatbes. 

Testator,  who  liad  tliree  children,  divided  an  estate  Into  three  equal 
parts,  ^ving  the  use  oif  a  share  to  each  child,  and  provided  that  on  the 
death  of  ei theft  of  ills  children  leaving  issue  the  issue  take  equally  the 
sliare  of  the  dead  parent,  but  that  in  case  a  diUd  died  leaving  no  Issue  ttie 
capital  of  the  share  held  for  the  use  of  the  one  so  dying  be  divided  among 
"my  surviving  chiidien."  Held,  that  the  word  "children"  was  used  In  its 
primary  sense,  and  that  on  the  death  of  one  of  the  three  children  without 
issue  the  issue  of  another  deceased  chUd  could  not  share  with  the  third 
surviving  child. 
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SL   BaKB— ESTATB  BbQUBATHBD. 

Testator  directed  tbat  a  oertaln  sam  be  set  apart  for  the  use  of  his  wid- 
ow during  her  life^  and'  that  the  resldne  of  his  estate  be  divided  into 
three  equal  parts  for  the  use  of  his  three  children  during  their  lives, 
and  on  the  death  oi  his  widow  the  portion  of  the  trust  fond  which  had 
been  set  apart  for  her  use  was  to  be  divided  into  three  equal  parts,  one 
of  which  was  to  be  set  apart  for  the  use  of  each  chlldt  and  the  income 
given  to  the  child  for  whom  it  was  designated;  and,  in  case  a  child  died 
leaving  no  Issue  surviving  him,  the  "capital  of  the  share  held  for  the  use 
of  the  one  so  dying"  should  be  distributed  among  the  surviving  children. 
HM,  that  the  "capital  of  the  shaire/'  etc,  referred  to  one-third  of  the 
entire  estate,  and  included  the  portion  set  apart  for  the  use  of  the  widow. 

Appeal  from  surrogate's  court,  Kings  county. 

Application  by  James  L.  Truslow  and  Gilbert  Potter,  as  surviving 
ezecntOTS  and  tmstees  nnder  the  will  of  Gilbert  Potter,  deceased, 
to  settle  their  account,  etc.  From  a  decree  construing  the  will, 
Gilbert  Potter  appeals.    Beversed.  

Argued  before  BABNABD,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 

Jackson  &  Burr,  (J«  A  Burr,  Jr.,  of  counsel,)  for  appellant 
Gharles  W.  Truslow,  for  respondenta 

D YKM  AN,  J.  This  is  an  appeal  from  the  decree  of  the  surrogate  of 
Kings  county,  construing  the  last  will  and  testament  of  Gilbert  Potter, 
deceased,  upon  the  judicial  settlement  of  the  accounts  of  the  exec- 
utors. The  testator  died  on  the  18th  of  March,  1883,  leaving  a  last 
wUl  and  testament,  dated  April  4, 1877,  and  a  codicil  thereto,  dated 
July  8y  1881.  The  codicil  requires  no  consideration  upon  this  ap- 
I>eaL  When  the  will  was  made  the  testator  had  three  children, 
Mary  Elizabeth  Beard,  Josephine  Curtis,  and  Gilbert  Potter.  Mrs. 
B^urd  then  had  two  children,  Josephine  and  Anna.  Mrs.  Curtis 
had  no  children,  and  never  had  any.  The  testator  left  surviving 
liim  his  widow,  Phoebe  Potter,  and  his  three  children  and  two 
l^^randchildren  named  above.  He  left  a  large  estate,  consisting  of 
both  real  and  personal  property.  Mary  Elizabetii  Beard,  the 
daughter  of  the  testator,  died  September  22,  1884,  leaving  her  two 
children  surviving.  Mrs.  Josephine  Curtis  died  February  4,  1891, 
leaving  no  children.  Phoebe  Potter,  the  wife,  died  June  17,  1891. 
Oilbert  Potter  still  lives.  The  first  and  second  clauses  of  the  will 
give  specific  articles  to  the  wife  and  son  of  the  testator.  By  the 
third  clause  of  the  will  the  testator  gave  to  the  executors  the  real 
-property  on  Bedford  avenue  and  Morton  street  in  the  city  of  Brook- 
lyn, in  trust  to  receive  the  rents  and  profits,  and  pay  therefrom  the 
expenses  of  the  property,  and  pay  the  residue  to  the  wife  of  the 
testator  during  her  natural  life,  with  a  power  of  sale  in  the  lifetime 
of  the  wife  with  her  consent;  in  the  event  of  a  sale  the  proceeds 
to  be  invested,  and  the  income  therefrom  paid  to  the  widow  during 
lier  natural  life,  and  at  her  decease  the  fund  was  to  fall  into  the 
residue,  subject  to  the  trust  created  in  relation  thereto.  The  fourth 
^dause  of  the  will  gave  to  the  executors  all  the  residue  of  the  tes- 
tator's property,  in  trust,  to  sell  and  convey  the  same  in  their  dis- 
'Cretioa,  collect  the  proceeds,  and  pay  the  debts  and  funeral  and 
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testamentary  expenses;  and  upon  the  further  trust  to  invest 
out  of  the  proceeds  1120,000,  and  apply  the  income  to  fhe  use  of  the 
wife  during  her  natural  life.  Also  upon  the  further  trust  to  divide 
the  remainder  of  such  residue  into  three  equal  parts,  and  set  apart 
and  designate  one  of  such  shares  for  the  use  of  each  of  the  three 
children  of  the  testator,  and  apply  the  income  arising  from  each  of 
such  parts  to  the  use  of  the  children  for  whom  it  was  designated 
during  his  or  her  natural  life,  with  a  proviso  in  relation  to  the 
entry  into  business  of  the  son,  Gilbert-,  which  is  unimportant  here. 
Upon  the  yet  further  trust  to  divide  the  sum  of  |120,000  into  three 
equal  parts  at  the  death  of  the  wife,  and  set  apart  one  of  such,  ports 
to  each  of  the  three  children,  and  apply  the  income  arising  from 
each  of  such  parts  to  the  use  of  the  child  for  whom  it  was  designated, 
during  his  or  her  natural  life.  Upon  the  death  of  either  of  the  children 
of  the  testator  leaving  issue,  the  executors  were  authorised  and  di- 
rected to  pay  to  such  issue  equally  the  capital  of  the  share  held 
by  them  in  trust  for  the  use  of  the  parent  so  dying;  but,  if  either 
of  the  children  of  the  testator  should  die  leaving  no  surviving  issue, 
then  the  executors  were  directed  to  pay  the  capital  of  the  share 
held  for  such  parent  so  dying  to  the  surviving  children  of  the  tes- 
tator equally.  Thus  far  we  have  given  a  summary  of  the  provisions 
of  the  will  primarily  applicable  to  the  disposition  of  tiie  estate 
of  the  testator.  Mrs.  Beard  is  dead,  but  she  left  two  children,  and 
they  took  their  mother's  share,  under  the  clause  of  the  will  which 
says:  "Upon  the  death  of  either  of  my  children  leaving  issue  I 
authorize,  empower,  and  dii'ect  my  executors  and  trustees  to  pay  to 
such  issue  equally  the  capital  of  the  share  held  by  them  in  trust 
for  the  use  of  the  {parent  so  dying."  It  is  equally  plain  that  the  one- 
third  of  the  estate  which  was  set  apart  for  the  use  of  the  son, 
Gilbert,  must  be  retained  by  the  executors  for  his  use  during  his 
natural  life. 

The  question,  therefore,  left  for  solution  is  whether  the  executors 
are  to  pay  over  to  the  son,  Gilbert,  the  share  of  the  estate  held 
by  them  for  Mrs.  Curtis,  or  whether  that  one-third  is  to  be  divided 
between  him  and  Josephine  O.  B.  Gampfidd  and  Anna  H.  Beard, 
the  two  children  of  Mrs.  Beard,  deceased.  The  answer  to  that 
question  is  to  be  deduced  by  the  following  clause  in  the  will: 
**lt  either  of  my  said  children  shall  die,  and  leave  no  issue  sur- 
viving them,  I  direct  my  said  executors  to  pay,  divide,  and  distribute 
the  capital  of  the  share  held  for  the  use  of  the  one  so  dying  to  and 
among  my  surviving  children  equally."  If  the  word  ^^fldretf* 
is  employed  here  in  its  primary  sense,  and  is  to  be  allowed  its 
natural  and  ordinary  signiflcance,  then  the  construction  of  this 
clause  is  simple,  and  its  meaning  and  intention  is  plain.  By  the 
rule  of  construction  in  this  state  applicable  here,  the  term  ^childien^ 
is  to  be  deemed  to  signify  offspring  of  the  first  degree  of  the 
ancestor,  unless  it  appears  there  were  no  i)er8ons  in  exist^ce 
who  would  answer  tiie  description  of  "children"  in  the  primaiy 
sense  of  the  word  at  the  time  of  making  the  will,  or  that  there 
might  be  none  at  the  time  or  in  the  event  ccmtemplated  by  the 
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testator,  or  where  tiie  testator  has  clearly  shown  by  the  use  of  the 
.word  or  in  other  portions  of  the  will  that  he  employed  the  word 
'*children^'  as  synonymous  with  "descendants"  or  ''issue,"  or  to 
designate  another  class  of  persons.  Mowatt  v.  Garow,  7  Paige,  328; 
Palmer  y.  Horn,  84  N.  Y.  516.  We  have  here  a  plain  and  unam- 
biguous sentence,  constructed  in  language  which  suggests  no  in- 
tention to  use  any  words  in  an  altematiye  sense,  or  to  allow  the 
term  ^'children"  a  substitutional  import  The  scheme  of  the  will 
is  easy  of  comprehension.  It  gives  to  the  executors  the  real  prop- 
erty in  Bedford  and  Morton  streets,  in  trust  for  the  use  of  the  wife 
during  her  natural  life.  Upon  her  death  it  or  its  proceeds  sink 
into  the  residue  of  the  estate.  Out  of  the  residue  f  120,000  was  to 
be  inyested  for  the  use  of  the  wife,  and  that  even  was  to  be 
augmented  by  the  proceeds  of  the  residence  property  if  it  was  sold. 
The  remainder  was  to  be  divided  into  three  parts  or  shares,  one  of 
which  was  to  be  set  apart  and  designated  for  the  use  of  each  of 
the  three  children  of  the  testator,  and  the  income  from  each  share 
was  to  be  applied  to  the  use  of  the  child  for  whom  it  had  been 
set  apart,  and  who  had  been  designated  as  its  owner.  At  the  de- 
cease of  the  wife,  the  f  120,000,  with  the  proceeds  of  the  sale  of 
the  residence  property,  was  to  be  divided  into  three  equal  parts. 
Thus  was  made  a  complete  disposition  of  the  property  for  the 
natural  lives  of  all  the  beneficiaries  under  the  will,  and  when  the 
testator  commenced  the  final  disposition  of  his  property  the  first 
thing  he  did  upon  that  subject  was  to  give  a  direction  to  the 
executors,  upon  the  death  of  either  of  his  children  leaving  issue, 
to  pay  to  such  issue  equally  the  capital  of  the  share  held  by  them 
in  trust  for  the  use  of  the  parent  so  dying.  Then  he  made  a  pro- 
vision that,  if  either  of  his  children  died  leaving  no  issue  surviving, 
then  his  executors  should  divide  and  distribute  the  capital  of  the 
share  so  held  for  the  use  of  the  one  so  dying  among  the  surviving 
children  equally.  Events  have  now  so  transpired  that  the  situation 
is  thus:  Mrs.  Beard  left  childr^i  surviving  her,  who  take  the 
thiA^  of  the  estate.  At  the  time  of  the  death  of  Mrs.  Curtis  the 
fund  set  apart  for  the  use  of  the  wife  liad  not  sunk  into  the  reridue, 
and  therefore  we  may  as  well  inquire  here  what  fund  the  executors 
held  in  trust  for  Mrs.  Curtis  at  that  time.  The  answer  to  that  in- 
quiry depends  upon  the  signification  to  be  attached  to  the  phrase, 
'*the  capital  of  the  share  held  for  the  use  of  the  one  so  dying," 
which  is  not  free  from  obscurity.  It  must  be  borne  in  mind 
that  the  entire  estate  was  given  to  the  executors  in  trust,  with 
the  direction  to  make  two  divisions  of  the  same  in  the  first  in- 
stance. In  the  first  place,  the  residence  property,  or  its  proceeds, 
and  J120,000,  were  to  be  set  apart  for  the  use  of  the  wife  during  her 
natural  life;  and  the  residue  was  to  be  divided  into  three  equal 
parts,  for  the  use  of  the  three  children  during  their  natural  lives. 
Then,  at  a  subsequent  time,  upon  the  death  of  the  wife,  the  XK>r- 
tion  of  the  trust  fund  which  had  been  set  apart  for  her  use  was  to 
be  divided  into  three  equal  parts,  one  of  which  was  to  be  set  apart 
for  the  use  of  each  of  the  three  children,  and  the  income  arisiug 
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from  eax2h  was  to  be  applied  to  the  nse  of  the  children  for  whom  it 
was  designated.  The  one-third  share  of  the  entire  estate  had  been, 
held  for  the  ultimate  use  of  each  diild,  at  all  times  subject  to  the 
prior  trust  for  the  benefit  of  the  wife  in  a  portion  thereof.  If  this 
construction  be  not  adopted,  then  the  testator  made  no  disposition 
of  the  fund  set  apart  for  the  use  of  the  wife  after  her  death.  The 
portion  of  the  estate  set  apart  for  the  use  of  the  wife  is  undis- 
posed of,  unless  it  is  included  in  the  part  of  the  estate  which 
the  testator  had  in  mind  when  he  used  the  words,  ^capital  of  the 
share  held  for  the  use  of  the  one  so  dying.''  Our  conclusion  is, 
therefore,  that  those  words  refer  to  the  one-third  part  of  the  entire 
estate.  In  a  broad  s^ise^  the  executors  at  all  times  held  all  the 
estate  for  the  use  of  the  three  children,  one-third  for  each  child. 
This  construction  prevents  intestacy  as  to  any  portion  of  the 
fund,  and  that  result  should  be  accomplished  whenever  it  can 
reasonably  be  done.  Betuming  again  to  the  meaning  of  the  word 
''children,''  as  used  by  the  testator,  we  have  stated  the  exceptions 
to  the  general  rule  that  tiie  word  is  to  be  understood  in  its  primarj 
sense  of  "offspring  in  the  first  degree."  It  is  now  to  be  remarked 
that  this  case  falls  within  neither  of  those  exceptions.  There  were 
persons  in  existence  who  would  answer  the  description  of  '^children" 
in  the  primary  sense  of  the  word  when  the  will  was  made,  and 
there  could  be  and  was  such  when  all  the  events  contemplated  by 
the  testator  transpired.  There  is  nothing  in  the  use  of  the  word 
by  the  testator  in  any  other  portion  of  the  will  to  indicate  bis 
intention  to  use  it  in  any  but  its  primary  sense.  Throughout  the 
entire  will  the  testator  has  manifested  the  intention  to  give  his 
surviving  children  the  iQtimate  use  of  his  proi)erty,  and  whenever 
he  has  indicated  his  grandchildren  he  has  designated  ihem  as  issue 
of  his  children.  In  the  last  clause  of  the  first  i>aragraph  of  the 
will  the  testator  provided  that,  if  two  of  his  children  died  before 
him,  the  executors  were  to  hold  all  the  residue  upon  the  same 
trust,  to  apply  the  income  to  the  use  of  such  surviving  children 
during  life,  and  divide  the  principal  among  his  or  her  lawful  issue 
equally;  thus  manifesting  an  intention  in  a  certain  contingmcy  to 
permit  one-third  of  one  child  to  receive  all  the  income.  But  in 
no  part  of  the  will  is  there  any  indication  of  an  intention  to  allow 
the  issue  of  one  chUd  to  take  anything  mere  than  the  share  hdd  for 
the  use  of  their  parent  The  will  manifests  a  predominant  intui- 
tion of  the  testator  to  make  liberal  and  equal  provisions  for  his 
three  children.  The  residue  of  the  estate,  after  the  property  is  set 
apart  for  the  use  of  the  wife,  is  divided  into  three  parts,  and  a 
vested  life  estate  is  given  to  each  child  in  one  of  the  provisions. 
The  same  division  is  made  of  the  |120,000  after  the  death  of  the 
widow.  Then,  if  either  of  the  children  die  without  issue  to  take  the 
parents'  shares  the  executors  are  to  divide  and  pay  the  share  for 
the  use  of  the  one  so  dying  among  the  surviving  children  equally. 
We  must  assume  that  this  language  is  employed  with  deliberatioiL 
It  is  precise  and  plain,  and  we  are  asked  to  decide  that  it  shcnld 
be  construed  to  include  grandchildren  with  the  children  in  such 
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diviflioii  and  diBtribatio!EL  We  find  no  jnatiflcation  for  any  sach 
interpretation.  It  is  not  flo  written,  and  there  is  no  ground  for 
any  sach  inference.  In  Be  Bobinson,  67  Hnn,  896,  10  N.  Y.  Supp. 
692,  we  had  this  queBtion  presented  to  ns  nnder  circnmstances 
sindlar  to  those  in  this  ease,  and  we  there  reached  the  same  condn- 
sion,  and  gaye  our  reasons  at  length  therefor.  Withoat  more  elabo- 
ration, we  think  the  decree  shoiQd  be  reyersed,  and  the  case  remand- 
ed to  the  surrogate  for  disposition  in  accordance  with  this  opinion; 
and  the  costs  of  the  appeal  to  be  paid  out  of  the  estate.    All  concur. 


MANN  ▼.  GARTER  et  vol 

(Supreme  Ck>iirt,  General  Term,  Second  Department   July  28,  1899.) 

Attachmknt— AFTiDAYrr  BY  Agent— Sufficiency. 

An  affidavit  for  attachment  made  hy  plaintiff's  agent  snfficiently  shows 
that  plaintiff  Is  entitled  to  the  amoont  claimed  over  and  above  aU  coun- 
terdaima,  where  affiant  aUegea  that  he  haa  in  hia  possession  the  note  sued 
on;  that  defundants  had  admitted  to  him  its  execution  and  nonpayment; 
and  that,  as  he  is  Informed  by  plaintiff  and  brieves,  the  whole  amomit 
thereof  is  dnc  over  and  above  all  connterdaims  known  to  plaintiff. 

Appeal  from  special  term.  Kings  county. 

Action  by  Florence  N.  Mann  against  William  D.  Garter  and  Kate 
B.  Garter,  his  wife.  Kate  B.  Garter  was  not  summoned,  and  the 
action  proceeded  against  William  D.  Garter  alone.  From  an  order 
denying  a  motion  to  vacate  an  attachment,  defendant  William  D. 
CSarter  appeals.    Affirmed.  

Argued  before  BABNABD,  P.  J.,  and  DTKMAN  and  PRATT,  JJL 

Campbell;  Hotchkiss  &  Beiley,  (Wm.  O.  Gampbell,  of  counsel,)  for 
appellant. 

Lowrey,  Stone  &  Auerbach,  for  respondent 

DYKMAN,  J.  This  is  an  appeal  from  an  order  denying  a  motion 
to  vacate  an  attachment  against  the  property  of  the  defendant. 
The  motion  was  made  upon  the  papers  on  which  the  attachment 
was  issued,  and  is  based  upon  the  insufficiency  of  the  affidavit  upon 
which  the  writ  was  granted.  That  affidavit  was  made  by  the 
attorney  in  fact  and  agent  of  the  plaintiff.  The  action  is  upon  the 
joint  promissory  note  of  the  defendants  for  tl5,000,  which  is  in  the 
possession  of  iite  agent.  He  has  held  conversations  with  the  de- 
fendants in  which  they  have  admitted  to  him  the  making  and  de- 
livery of  the  note  and  the  nonpayment  thereof.  Those  facts  ai-e 
stated  in  the  affidavit,  and  they  are  the  grounds  upon  which  the 
statements  therein  upon  information  and  belief  are  made.  The 
affidavit  was  made  by  the  agent,  because  the  plaintiff  was  absent 
from  the  state.  He  states  that  the  whole  amount  of  the  note  is  due, 
with  interest  from  the  2d  day  of  January,  1892,  ov^  and  above 
all  counterclaims  known  to  the  plaintiff,  as  he  is  informed  by  her 
and  verily  believes.  That  is  a  sufficient  statement  of  the  source 
of  his  information.     The  insufficiency  of  the  affidavit  is  claimed 
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to  result  from  its  failure  to  show  that  the  plaintifl  is  entitled  to 
recover  the  sum  of  money  claimed  over  and  above  all  counterclaims 
known  to  her.  We  must  therefore  determine  whether  the  afiSdavit 
in  question  makes  such  a  showing. 

'  The  affiant  was  the  agent  of  the  plaintifl,  and  had  important 
knowledge  and  information  respecting  the  claim  upon  whidi  this 
action  is  founded.  The  note  was  in  his  possession,  and  the  plain- 
tiff had  informed  him  that  there  was  no  counterclaim.  He  had  con- 
versed with  the  defendants  respecting  the  note,  and  they  had  ad- 
mitted to  him  the  making  and  delivery  of  the  note  and  its  nonpay- 
ment All  those  facts  were  submitted  to  the  judge,  who  granted 
the  attachment,  and  they  were  sufficient  to  sho.w  &at  the  plaintiff 
was  entitled  to  recover  the  amount  due  upon  the  note,  and  that 
there  was  no  counterclaim  against  it  The  facts  stated  in  the  affi- 
davit required  the  action  of  the  judicial  mind;  were  sufficient  to 
satisfy  the  judge  that  the  plaintiff  was  entitled  to  the  writ;  and, 
if  they  did  so  satisfy  him,  as  they  did,  the  attachment  will  not 
be  vacated.  There  are  many  adjudicated  cases  in  our  Beports  up- 
on this  question,  but  they  all  depended  upon  their  peculiar  facts,  and 
but  little  aid  can  be  derived  from  their  examination.  Our  con- 
clusion is  that  the  order  should  be  affirmed,  with  |10  costs  and  dis- 
bursements.    All  concur. 


POUND  V.  MOLYNEAUX. 

(Supreme  Court,  Genernl  Term,  Second  Department   July  28,  1898.) 

Milk  Cans--' Wrongful  Possbssiok— Action  for  Penalty. 

In  an  action  for  the  penalty  provided  by  Laws  1887,  c  401,  as  amended 
by  Laws  1800,  &  25,  for  using  or  having  in  one's  pooooooJoni  without  the 
consent  of  the  owner,  the  mUk  can  of  another,  stamped  with  his  name, 
the  evidence  showed  that  defendant  owned,  but  had  leased,  the  spring 
house  in  which  the  can  was  found;  that  the  lessee  had  agreed  to  millc 
defendant's  cows,  cool  the  milk,  and  deliver  it  at  the  side  of  the  road; 
that  defendant,  according  to  his  agreem^it,  furnished  the  cans;  but  that 
the  one  belonging  to  plaintiff  was  not  among  those  famished  by  him, 
and  was  not  known  by  him  to  be  on  the  premises.  There  was  no  evi- 
dence that  the  can  was  ever  used  for  defendant's  milk.  Hdd^  that  he  was 
not  Uable. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Henry  S.  Pound  against  Revilo  H.  Molyneaux  to  re- 
cover the  penalty  for  using,  or  having  in  his  possession,  without  the 
consent  of  plaintiff,  a  milk  can,'  the  property  of  plaintifl,  stamped 
with  his  name,  in  violation  of  Laws  1887,  c.  401,  §  4,  as  amended  by 
Laws  1890,  c.  25.  Judgment  for  defendant  Plaintiff  appeals. 
Aflttrmed. 

Argued  before  BARNARD,  P.  J.,  and  DTKMAN  and  PRATT,  JJ. 

F.  V.  Sanf ord,  for  appellant 
O.  Hull,  for  respondent 

BARNARD,  P.  J.  This  action  was  brought  under  chapter  401, 
Laws  1887,  as  amended  by  chapter  25,  Laws  1890.     The  plaintifl 
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was  the  owner  of  a  milk  can.  It  wai  f  onnd  in  a  milk  tpring  be- 
longing to  defendant  in  August,  1891.  The  owner  had  given  no 
consent  that  the  defendant  should  have  on  his  premises  the  can  in 
question.  The  question  litigated  on  the  trial  was  one  of  fact  The 
defendant  testified  that,  although  he  owned  the  farm  on  which  the 
can  was  found,  he. had  leased  the  premises,  previous  to  the  finding 
of  the  can,  to  a  Mrs.  Huysen.  The  agreement  was  this:  The  cows 
on  the  farm  belonged  to  defendant  and  a  Mrs.  Longyear.  Mrs. 
Huysen  rented  the  spring  lot,  and  agreed  to  milk  the  cows,  cool  the 
milk,  and  deliver  the  same  at  the  platform  by  the  road.  Defendant 
was  to  furnish  the  cans.  Defendant  did  furnish  the  cans,' but  this 
one  was  not  among  those  furnished  by  him,  and  he  never  knew  it 
w^as  used  on  the  farm.  The  cans  were  kept  on  defendant's  otixer 
premises.  Assuming  these  facts  to  be  true,  the  defendant  is  not 
liable  for  the  penalty  for  using  the  same«  He  had  no  knowledge 
that  the  plaintiff's  can  was  in  use  in  the  business.  He  had  leased 
the  property  on  which  the  can  was  found.  Mrs.  Huysen  could  use 
the  spring  for  cans  of  milk  other  than  defendant's.  The  presumption 
is,  under  the  finding  of  the  jury,  that  the  can  was  in  Mrs.  Huysen's 
possession,  and  was  not  used  in  the  business  of  the  defendant 
There  is  no  proof  that  the  can  ever  was  used  for  the  defendant's 
milk.  The  judgment  and  order  denying  new  trial  should  therefore 
be  affirmed,  with  costs.     All  concur. 


(71  Hun,  104.) 
QUINBY  V.  NBW  YORK  LIFE  INS.  (X>. 

(Supreme  0)urt,  General  Term,  Second  Department.     July  28,  1893.) 

V  Insurakcib— P08SB8810N  OF  PoLicT— Presumptiok  of  Payment  of  Premium. 
The  possession  of  a  policy  of  Insurance  containing  a  danse,  "in  further 
cousidcration  of  the  sum  of  |67.60,  to  be  paid  in  advance,"  is  not  evidence 
of  tlie  payment  of  the  first  premium. 

JL  Sa.mb — ^SviDJurcB. 

In  nn  action  on  a  policy  of  life  insurance,  defendant's  agent  testified 
tleat  the  first  premium  was  never  paid,  and  that  he  gave  the  policy  to  his 
clerk  to  deliver  to  decedent,  and  also  gave  him  a  receipt  for  decedent, 
provided  he  paid  the  money.  The  clerk  testified  that  he  gaveHhe  policy 
to  decedent,  who  said  that  lie  had  no  money  at  the  time,  and  that  wit- 
ness told  him  that  he  was  instructed  by  the  agent  to  leave  the  policy  for  in- 
spection, but  that  it  was  not  to  be  in  force  until  the  first  premium  was  paid, 
and  that  witness  called  on  decedent  many  times,  and  was  unable  to  ob- 
tain the  money  or  the  policy.  Hdd,  that  the  eyidence  failed  to  show  a 
waiver  of  payment  of  the  first  premium,  and  consequently  that  the  poUcy 
was  not  in  force. 

Appeal  from  drcnit  conrt.  Kings  county. 

Action  by  Mariam  J.  Qiiinby  against  the  New  York  Life  Insurance 
Company  on  a  policy  of  insurance.  From  a  judgment  for  defendant 
dismissing  the  complaint,  and  from  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  appeals.     AfSrmed. 

Argued  brfore  BAKNAKD,  P.  J.,  and  DYKMAN  and  PBATT,  JJ. 

A.  Simis,  Jr.,  for  appellant 

Homblower,  Byrne  &  Taylor,  (Wm.  B.  Homblower  and  James 
Byrne,  of  counsel,)  for  re8X)ondent 
v.24N.Y.s.no.8— 38 
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DTKMANy  J.  This  is  an  appeal  from  a  judgment  and  order 
denying  a  motion  for  a  new  trial.  The  action  is  upon  a  policy  of 
insurance  upon  the  life  of  William  D.  Qulnby,  the  husband  of  the 
plaintiff.  The  complaint  alleges  that  on  or  about  the  22d  day  of 
June,  1892,  William  D.  Quinby  insured  his  life  in  the  defendant 
company;  that,  by  the  policy  of  insurance  issued  by  the  company, 
it  promised  and  agreed  to  pay  to  the  plaintiff  the  sum  of  f  5,000 
upon  receipt  of  proofs  of  the  death  of  tiie  insured  during  the  con- 
tinuance  of  the  policy;  that  the  insured  died  on  the  16th  day  of 
August,  1892;  that  proofs  of  death  were  served,  and  the  defendant 
refused  to  pay  the  amount  of  the  policy  to  the  plaintiff.  The 
answer  of  the  defendant  denies  that  any  policy  of  insurance  in  favor 
of  the  plaintiff  on  the  life  of  her  husband  was  ever  issued  to  him, 
and  denies  that  he  ever  insured  his  life  for  the  benefit  of  the  plain- 
tiff. The  answer  sets  up  other  defenses,  to  which  attention  may  be 
given  later  on.  The  action  was  tried  at  the  circuit,  before  a  jury, 
and  at  the  dose  of  the  case  a  verdict  was  directed  in  favor  of  the 
defendant  There  is  no  substantial  dispute  about  the  facts.  Uimn 
the  trial  the  plaintiff  produced  the  policy  of  insurance,  and  testified 
that  she  received  it  from  her  husband,  and  admitted  that  she  had 
never  paid  any  premium  upon  it  The  defendant  then  put  in  the 
testimony  of  the  agent,  William  O.  B.  Clifford,  who  wrote  the  appli- 
cation of  Mr.  Quinby.  He  testified  that  the  first  premium  had  never 
been  paid,  and,  further,  that  he  delivered  the  policy  to  his  brother  for 
delivery  to  Mr.  Quinby,  and  gave  his  brother  a  receipt  to  Quinby, 
provided  he  paid  the  money.  The  defendant  called  the  brother, 
F.  W.  Clifford,  as  a  witness,  and  he  testified  that  he  was  a  clerk  for 
William  O.  B.  Clifford;  that  his  brother  handed  him  the  policy  at 
the  ofBce;  that  he  delivered  it  to  Quinby;  and  that  Quinby  read  the 
policy  through,  and  asked  him  numerous  questions  as  he  proceeded; 
and  then  said  that  he  had  not  the  money  at  present,  but  that,  if 
Clifford  would  call  after  the  1st  of  July,  he  would  have  the  money 
for  hiuL  Clifford  then  told  Quinby  that  he  was  instructed  by  his 
brother  to  leave  the  policy  for  inspection,  and  that  the  policy  was 
not  in  f(frce  until  the  first  premium  was  paid.  Although  he  went 
many  times  to  see  Quinby,  he  was  unable  to  obtain  the  policy  from 
him,  or  procure  payment  of  the  first  premium.  It  was  conceded 
also  upon  the  trial,  in  order  to  obviate  the  necessity  of  an  adjourn- 
ment, that  a  witness,  a  clerk  in  the  home  oflUce  of  the  defendant, 
would  testify  that  no  payment  had  been  received  of  the  first  pre- 
mium at  the  home  office  of  the  company.  A  letter  from  the  agent 
Clifford  to  Quinby  was  put  in  evidence  by  the  defendant,  in  whic^  he 
says:  'HTou  will  greatiy  oblige  me  by  mailing  check  for  the  amount 
a^*eed  upon,  or,  if  such  is  impossible,  return  the  policy  at  once." 
It  seems  to  have  been  the  reliance  of  the  plaintiff  that  the  possession 
of  the  policy  was  prima  facie  proof  that  the  first  premium  had  beoi 
paid. 

While  it  is  ordinarily  true  that  the  production  by  the  plaintiff 
of  a  policy  of  insurance  is  prima  facie  evidence  of  the  payment  of 
the  first  premium,  for  the  reason  that  the  policy  which  is  in  her 
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posflession  contains  an  admission  of  snch  payment,  ordinarily  a 
policy  reads  in  consideration  of  tke  sum  of  blank  dollars  to  them 
in  hand  paid  at  the  office  of  the  company;  and  snch  a  statement 
in  the  body  of  the  policy  is  as  good  as  a  similar  statement  contained 
in  a  separate  paper  which  constitutes  a  receipt  for  the  first  pre-' 
minm.  In  this  case,  however,  the  corresponding  clause  in  the  policy 
is  as  follows:  'In  further  consideration  of  the  sum  of  167.50,  to  be 
paid  in  advance.'^  So  that  the  language  here  does  not  constitute 
an  admission  that  the  premium  has  b^n  paid  In  this  state  the 
acknowledgment  in  the  i)olicy  of  the  actual  naymentof  the  first 
premium  is  only  prima  facie  evidence  of  its  payment  In  the  case 
of  Sheldon  v.  Insurance  Ck>.,  26  N.  Y.  460,  it  is  said:  '^En  any  case 
the  delivery  and  possession  of  a  policy,  containing  a  receipt  for  the 
premium,  affords  evidence  of  its  payment,  or  of  a  waiver  of  its  pre- 
I>ayment,  but  is  not  conclusive."  This  shows  that  it  is  not  the 
mere  possession  of  a  policy,  but  the  possession  of  a  policy  containing 
the  receipt  for  the  premium,  upon  which  the  courts  rely  for  the 
presumption.  Plainly,  therefore,  there  is  a  substantial  distinction 
between  the  phrase  in  the  old  policy  forms  and  the  phrase  in  the 
policy  in  the  case  at  bar;  and  the  mere  fact  that  the  policy  in  the 
new  form  is  in  the  hands  of  the  plaintiff  is  no  evidence  that  the 
first  premium  has  been  paid  But,  even  if  the  possession  of  the 
policy  in  this  action  did  raise  the  presumption  that  the  first  pre- 
mium had  been  paid,  the  presumption  has  been  met  and  overcome 
by  conclusive  evidence.  There  is  no  necessity  for  resort  to  pre- 
smnptions  to  ascertain  the  true  nature  of  the  transaction  concern- 
ing the  issuance  of  the  policy  in  this  case.  The  testimony  of  the 
agent  shows  that  the  policy  never  had  any  inception  as  an  active 
policy  of  insurance;  that  it  never  was  delivered  with  the  expecta- 
tion that  it  was  in  operation,  or  would  be  so,  or  would  be  effectual 
as  a  valid  operative  policy,  until  the  first  premium  had  been  paid. 
It  is  to  be  said,  further,  that  there  is  no  evidence  tending  to  show 
that  the  payment  of  the  first  premium  had  ever  been  waived.  The 
reliance  of  the  plaintiff  is  solely  upon  the  fact  that  the  policy  wias 
delivered  to  Clifford,  and  from  that  alone  argues  that  the  payment 
of  the  first  premium  was  waived;  but,  as  we  have  seen,  the  circum- 
stances attendant  upon  the  delivery  show  plainly  that  the  policy 
was  not  in  force  or  intended  so  to  be  until  the  first  premium  was  paid. 
If,  under  these  circumstances,  the  case  had  been  submitted  to  the 
jury,  and  a  verdict  had  been  found  in  favor  of  the  plaintiff,  it  would 
have  been  the  duty  of  the  trial  judge  to  have  set  it  aside.  There 
have  been  decisions  in  this  state  to  the  effect  that  the  delivery  of 
a  policy  of  insurance  without  receiving  payment  of  the  premium  is 
a  waiver  of  the  possession  therein,  but,  as  we  have  already  seen,  that 
class  of  cases  can  have  no  application  to  this  case.  The  policy  was 
never  delivered  with  any  expectation  that  it  would  become  effectual, 
and  therefore  never  had  any  legal  inception.  The  judgment  and 
order  denying  the  motion  for  a  new  trial  should  be  affirmed,  with 
costs.     All  concur. 
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HATFIELD  ▼.  MALCOLM  et  sL 
(Sopreme  Oourt,  Greneral  Term»  Second  Department    July  28,  1893.) 

1.  MOBTGAQB  FORBCLOBUBB— PaBTISB. 

A  plaintlff  Id  a  suit  to  foreclose  a  mortgage  need  not  Join  as  a  party 

defi'ndnnt  a  corporation  to  which  the  land  was  transfent^  by  an  mire- 

corded  deed,  of  whldi  company  the  mortgagor  was  manager,  and  whldi 

knew  of  the  mortgage  proceedings,  and  took  no  action  in  relation  thereta 

2L  Sbbvigb  by  Publicatioh— Wbbn  Pbofeb. 

The  slierifC  was  unable  to  tlnd  defendant  at  his  home,  and  was  told 
there  In  June  that?  he  was  out  of  the  state.  In  July  plaintiff  was  In- 
formed that  defendant  oould  probably  be  found  at  a  certain  place,  and 
plaintiff  unsuccessfully  tried  to  find  him  there,  and  defendant's  relatiyet 
could  not  tell  where  he  could  be  found.  HeU^  that  an  order  for  servloe 
by  publication  waa  Justified. 
8.  Same— FoBM  of  Obdbb. 

An  order  for  service  by  publication  need  not  contain  an  option  to  plain- 
tiff to  make  personal  service  outside  of  the  state. 
4  Kefekeb's  Oath— Pbbsumptionb. 

In  the  absence  of  evidence  to  the  contrary,  it  wHl  be  presumed  that  a 
referee  took  the  official  oath. 

Appeal  from  special  term,  Westchester  cotuity. 

Action  by  Adele  M.  A.  Hatfield  against  James  W.  Malcolm  and 
another  to  foreclose  a  mortgage.  Judgment  of  foreclosure.  From 
an  order  denying  a  motion  of  the  New  Amsterdam  Jteal-Estate 
Association  to  vacate  the  judgment,  said  association  appeals. 
Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DTKMAN  and  PRATT,  JJ. 

Jeroloman  &  Arrowsmith,  (John  H.  Olapp,  of  counsel^  for  appel- 
lants. 
H.  T.  Dykman,  for  respondent. 

BARNARD,  P.  J.  The  plaintifF,  on  the  15th  of  March,  1892, 
conveyed  certain  property  in  Westchester  county  to  the  defendant 
James  W.  Malcolm.  Malcolm  gave  back  a  mortgage  for  a  iai^ 
part  of  the  purchase  money,  payable  by  installments.  The  mort- 
gage provided  that,  upon  a  default  in  the  payment  of  any  install- 
ment, the  plaintiif  was  empowered  to  sell  the  premises,  and  out  U 
the  proceeds  to  pay  the  mortgage  debt  A  default  was  made  on  the 
15th  of  June,  1892,  in  the  payment  of  |6,000,  then  due,  and  the  plain- 
tiff foreclosed,  and  sold  the  property,  and  bid  it  in  for  her  debt 
Soon  after  the  sale  by  the  plaintiif  to  Malcolm,  he  sold  the  property 
to  the  New  Amsterdam  Real-Estate  Association.  This  deed  was 
not  recorded  when  the  foreclosure  was  instituted.  Malcolm  was  the 
manager  for  the  real-estate  company,  and,  pending  the  foreclosure, 
this  company  was  fully  informed  of  the  proceedings,  and  took  no 
action  in  respect  to  being  made  a  party  defendant,  but  continued 
to  negotiate  for  delay,  and  the  objection  now  made,  that  the  com- 
pany should  have  been  made  a  party  defendant,  is  without  force. 
No  deed  was  on  record.  Malcolm  was  its  trustee,  and  a  knowledge 
that  he  intended  to  convey  to  the  company  would  not  have  justified 
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the  plaintiff  in  making  the  company  a  party  until  the  deed  was 
given. 

The  order  for  the  publication  was  based  upon  sufficient  evidence, 
and  was  in  due  form.  The  sheriff  coiQd  not  find  either  Malcolm  or 
kis  wife  in  Westchester  county.  He  had  lived  with  his  father  at 
Mt.  Pleasant  Inquiry  therein  resulted  in  information  that  young 
Mr.  Malcolm  had  gone  to  Tennessee.  This  was  in  June,  1892.  In 
July,  1892,  one  of  Malcolm's  brothers  Informed  the  plaintiff's  agents 
that  his  brother  was  at  the  races  at  Monmouth  Park  on  the  4th  of 
July,  1893y  and  he  could  be  found,  probably,  at  Munden's  Cafe, 
Sixth  avenue  and  Thirtieth  street.  He  could  not  be  found  there. 
Neither  his  father  nor  his  brother  could  give  information  where  he 
could  be  found.  The  papers  show  an  extreme  effort  to  serve  him 
with  the  papers  in  the  state,  andf  aiiiy  justify  an  inference  that  he  was 
evading  service  by  absence  from  the  state,  or  by  concealment  vdthin  it 
The  Older  need  not  contain  the  option  that  a  personal  service  out  of 
the  state  be  nmde  personally.  The  case  of  Bitten  v.  Oriffith,  16 
Hun,  454,  does  not  so  hold.  There  a  i)ersonal  service  out  of  the 
state  was  made  without  an  order  of  publication,  and  such  a  service 
was  held  void  The  affidavit  of  publication  in  the  Westchester 
County  Reporter  was  sufficient  It  had  a  summons  annexed  to  it, 
which  was  proved  to  have  been  published  seven  successive  weeks, 
from  July,  15,  1892,  to  August,  26,  1892,  both  indusive.  The  affl- 
diivit  of  publication  in  the  Eastern  State  Journal  is  to  the  effect 
that  an  annexed  summons  had  been  published  seven  successive 
times,  beginning  July,  16,  1892.  The  order  of  reference  was  not 
jurisdictive,  and  Is  in  due  form.  It  directed  the  referee  to  examine 
the  plaintiff  as  to  the  truth  of  the  allegations  of  the  complaint  The 
complaint  averred  that  there  were  no  payments,  and  the  plaintiff  was 
examined,  and  so  testified  before  the  referee.  As  to  the  fact 
whether  the  referee  took  the  official  oath  the  papers  are  silent 
The  presumption  is  in  favor  of  the  performance  of  official  duty.  The 
order  should  therefore  be  affirmed,  with  costs  and  disbursements. 
All  concur. 


BERAU  V.  O'CONNELU 
(Supreme  Oourt,  General  Term,  Second  Department    July  28,  1893.) 

PaBTNKRSHIP— ACOOUNTIHG  BBTWBEK  PaRTNBRB— EVIDBNCB. 

In  an  action  by  a  partner  against  his  copartner  In  a  city  contract,  to 
recover  money  alleged  to  have  been  given  to  defendant  for  use  In  the  In- 
terest of  the  business,  and  by  him  appropriated,  plaintiff  testified  that  de- 
fendant represented  that  certain  persons  (without  naming  them)  were  to 
have  4  per  cent  of  the  receipts  on  the  contract,  and  that  the  package 
of  money  was  delivered  by  plaintiff,  In  the  presence  of  defendant,  to  W., 
to  be  given  to  the  person  presenting  a  card  from  defendant  W.  admitted 
receiving  the  money  from  plaintiff,  but  did  not  remember  to  whom  he 
gave  it.  Defendant  denied  the  statements  by  plaintiff.  Held  that,  de* 
fendant  having  authority  to  obtain  the  money  himself  from  W.,  his  fall* 
ure  to  disclose  who  actually  received  It  entitled  plaintiff  to  recover. 

Appeal  from  special  term,  Kings  county. 
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Action  by  Henry  Berau  against  Daniel  O'Connell  for  an  acoonnt- 
ing  of  partnership  prox)erty  alleged  to  haye  been  misappropriated. 
From  a  judgment  entered  on  findings  for  defendant,  plaintiff  ap- 
peals.    Beversed.  

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Hector  M.  Hitchings,  for  appellant. 
Anthony  Barrett,  for  respondent 

BARNARD,  P.  J.  The  parties  to  the  action  entered  into  co- 
partnership in  December,  1886,  in  a  contract  given  by  the  city  of 
Brooklyn  to  Berau  for  the  removal  of  garbage  from  tlie  streets  of 
the  city  of  Brooklyn.  The  name  of  the  firm  was  Henry  Berau.  The 
contract  was  subsequently  enlarged,  and  the  partners  commenced 
their  employment  The  usage  of  the  parties  was  to  settle  monthly. 
The  business  continued  until  February  12,  1892,  when  the  copart- 
ners had  a  full  settlement  The  complaint  is  framed  upon  a  general 
allegation,  made  by  the  plaintiff,  that  the  defendant  took  from  the 
partnership  funds  large  sums  of  money  with  which  to  protect  the 
partnership  interests,  and  that  he  did  not  so  use  the  money,  but  that 
the  money  was  taken  by  defendant  under  a  false  allegation  that 
the  sums  were  needed,  but  that  no  payments  were  ever  made,  and 
the  money  was  retained  by  the  defendant  for  his  own  use.  The 
defendant  denied  the  allegations  of  the  complaint.  Upon  the  trial 
the  general  allegations  became,  by  the  evidence,  specific.  The  plain- 
tiff testified  that  the  defendant,  at  the  commencement  of  the  part- 
nership, told  him  that  4  per  cent  of  the  total  amount  of  the  receipts 
for  the  city  work  under  the  contract  must  be  x>ald  to  certain 
unnamed  persons,  described  as  **them  parties  in  Willoughby  streef 
The  plaintiff  asked  who  they  were,  and  the  defendant  told  him  he 
would  learn  later.  Four  or  five  months  after  the  contract  com- 
menced, the  defendant  told  the  plaintiff  that  the  4  per  cent  amount- 
ed to  {3,000,  and  ^'they  want  some  money."  Thereupon,  the  plaintiff 
testifies,  he  got  |1,500,  and  gave  it  to  the  defendant;  that  defend- 
ant put  his  |1,500  with  it,  and  gave  the  bundle  to  Mr.  Wembeig, 
in  his  (plaintiff's)  presence.  No  direction  was  given  as  to  its  de- 
posit, beyond  this:  that  it  was  to  be  given  to  a  person  who  should 
present  a  card  with  'TB[.  B."  on  it,  written  by  the  defendant  This 
transaction  stands  alone,  and  has  a  vital — even  controlling— effect 
upon  the  other  payments  claimed  to  have  been  subsequent^  made. 
The  defendant  denies  the  statement  entirely,  in  a  sentence:  "T^t 
is  not  true.  That  is  false."  Mr.  Wernberg  is  called,  and  he  stateit 
Jiat  the  plaintiff  left  the  package  of  {3,000.  with  a  card  mai*ked 
"H.  B.;"  that  he  has  no  recollection  who  presented  tlie  duplicate 
card,  or  to  whom  he  paid  the  moneys;  that  he  believes  the  defendant 
was  not  present  A  careful  reading  of  the  testimony  of  Mr.  Wern- 
berg leads  to  the  conclusion  that  the  plaintiff's  narrative  gave  the 
true  account  of  the  {3,000.  There  was  a  package  of  {3,000.  There 
were  two  cards  printed  'TB[.  B."  The  package  contained  one,  and 
the  other  was  to  be  given  to  same  as  a  voucher  by  which  Mr.  Wem- 
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berg  should  be  authorized  to  give  the  money.  It  is  an  edsy  in- 
ference that  the  money  was  returned  to  the  defendant  He  had  the 
authority  to  get  it,  and  gave  it  to  some  one,  or  used  it  himself.  He 
is  responsible  until  he  shows  a  payment  to  some  other  person.  If 
4  per  cent  was  to  be  paid  to  some  one,  its  payment  would  absolre 
the  defendant  He  has  the  keys  of  knowledge,  as  I  read  the  evi- 
dence of  plaintiff  and  Wemberg.  The  eyidence  between  the  parties 
as  to  the  subsequent  payment  is  equally  contradictory.  The  plain- 
tiff says  that  4  per  cent  was  paid  yearly  to  defendant  under  the 
same  pretense;  that  when  an  additional  contract  was  obtained 
there  was  |916  due  and  payable  each  month;  and  that  one-half  of 
this,  |458,  was  paid  in  cash  by  the  jdaintiff  to  the  defendant  The 
plaintiff  is  supported  by  his  son.  The  son  states  that  on  two  occa- 
sions he  paid  defendant  for  his  father,  1458;  that  on  one  or  several 
occasions  he  saw  his  father  pay  over  money  to  defendant;  that 
the  defendant,  on  some  occasions,  urged  him  to  tell  his  father  that 
^'those  people  want  the  money;''  and  that  he  went  to  the  bank  to 
draw  money  on  his  father's  checks.  These  checks  were  rejected, 
although  the  |458  cash  paid  was  obtained  by  the  checks.  Under 
this  evidence,  if  the  {3,000  was  paid  Wemberg,  all  others  were. 
That  payment  established  the  4  per  cent  basis,  and,  with  the  evi- 
dence of  the  plaintiff  and  his  son  as  to  the  remaining  payments, 
they  should  be  believed,  as  against  the  defendant,  who  contradicts, 
not  only  these  witnesses,  but  Mr.  Wemberg,  as  welL  No  money 
was  to  be  or  was  paid  to  gentiemen  in  Willoughby  street  That 
was  only  an  excuse  to  get  this  considerable  sum  of  money  from 
his  partner.  The  judgment  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  event    All  concur. 


SESSIONS  et  al  v.  ELWELL,  (two  cases.) 

(Stipreme  Court,  General  Term,  Second  Department    July  28,  1893.) 

Sfscific  Pbrforicancb— Transfer  of  Stock. 

Defendant  agreed  to  deUver  to  plaintiff  sto<^  in  a  corporation  to  be  or- 
ganized, pursoant  to  an  agreement  between  him  and  the  owner  of  a 
patent,  for  the  operation  of  the  invention,  by  which  agreement  defendant 
was  to  organize  the  company,  and  was  to  reeelve  certain  stock  for  so  do- 
ing, provided  he  complied  with  certain  conditions  as  to  the  organization, 
which  he  failed  to  do,  by  reason  of  his  inability  to  obtain  capital  Hdd, 
that  defendant's  agreement  with  plalntifb  could  not  be  enforced  as  to 
stock  in  another  company,  organized  by  another  person  by  agreement  with 
the  owner  of  the  patent  after  defendant's  failure,  in  which  company  de- 
fendant, by  a  new  arrangement,  acquired  a  certain  interest 

Api)eal  from  special  term,  Kings  county. 

Actions  by  John  Sessions  and  Archibald  L.  Sessions  against 
John  D.  ElwelL  Judgment  for  defendant  Plaintiffs  appeal  Af- 
firmed. 

Argued  before  BAKNARD,  R  J.,  and  DYKMAN  and  PRATT,  JJ. 

Archibald  L.  Sessions,  for  appellants. 
Eustace  Conway,  for  respondent. 
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BAKNABD,  P.  J.  The  issues  in  each  of  these  actions  are  the 
same.  The  action  is  brought  by  each  of  the  plaintiffs  for  the 
specific  perfoi'mance  of  an  a^preement  under  which  the  defendant 
agreed  to  deliver  100  shares  of  the  full-paid  capital  stock  in  certain 
corporations  which  were  exacted  to  be  organized  through  the 
efforts  of  the  defendant  as  a  promoter.  No  such  corporation  was 
organized  as  was  called  for  by  the  agreement  between  the  parties. 
Another  corporation  was  chartered  in  West  Virginia,  and  the  owner 
of  the  patent  (Ogden)  transferred  the  patent  right  to  that  company. 
The  question  of  fact  presented  and  tried  was  whether  the  defendant 
really  obtained  this  West  Virginia  charter,  and,  in  consequence 
thereof,  is  entitled  to  the  shares  of  stock  provided  for  by  the  agree- 
ment which  would  have  been  his  right  had  he  succeeded  as  pro- 
moter. The  trial  judge  has  found  that  the  defendant  was  not 
instrumental  in  forming  the  West  Virginia  corporation.  It  is  not 
disputed  but  the  corporation  contemplated  by  the  defendant  failed 
to  become  an  existing  one.  The  new  corporation  was  procured 
by  Luther  E.  Shinn.  Gibbon  so  testifies.  Shinn  refused  to  have 
any  preliminary  dealings  with  defendant,  and  the  new  company  de- 
manded a  transfer  of  the  patents  from  Gibbon,  and  in  hostility  to 
the  contract  between  Gibbon  and  Elwell.  The  facts  tliat  the  new 
company  was  procured  to  be  organized  by  6hinn,  and  that  it  was 
organized  because  Elwell  was  unable  to  organize  one  for  the  pur- 
pose of  using  the  Gibbon  patents;  that  tiie  new  company  was 
independent  of,  and  distinct  from,  the  one  which  defendant  at- 
tempted to  create,  but  failed  to  do,  on  account  of  his  inability  to 
procure  the  necessary  capital, — seem  jdainly  proven.  The  defend- 
ant was  free  to  enter  into  new  arrangements  npon  the  failure  of 
those  made  with  Gibbon,  and  under  which  the  plaintifFs  had  ad- 
vanced money,  but  which  have  resulted  in  nothing.  The  judgment 
should  therefore  be  affirmed,  with  costa     AU  concur. 


RAVEN  v.  SMITH,  (No.  1.) 
(Supreme  Oourt,  General  Term,  Second  Department    July  28,  1803.) 

DAICAOES— EVIDBNCB— BrBAOH  OF  CONTRACT. 

In  an  actian  for  refusal  of  defendant  to  aUow  plaintiff  to  perform  a 
contract  for  grading,  where  plaintiff  gives  evidence  that  the  work  ooald 
have  been  done  for  a  certain  amount  less  tlian  defendant  agreed  to  pay 
him,  defendant  may  give  evidence  that  it  would  have  cost  mors  than  he 
agreed  to  pay. 

Appeal  from  special  term,  Westchester  county. 

Action  hy  John  Baven  against  William  B.  Smith  for  services 
performed  under  a  contract,  and  for  breach  of  the  contract.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  BARNARD,  P.  J.,  and  PBATT,  J. 

James  B.  Bowen,  for  appellant 
Frederick  W.  Clark,  for  respondent. 


Digitized  by 


Google 


6up.  Ct.]  BAVSN  V.  SMITH.  601 

BAENABD,  P.  J.  A  large  part  of  fhe  plaintUTs  daim  was  for 
dani.ai^es  for  a  breach  of  tlie  contract  by  which  the  plaintiff  was  to 
gmde  a  lot  at  14  cents  per  cubic  yard.  There  was  no  real  dispute 
as  to  the  contract  or  as  to  its  breach.  After  a  small  portion  of 
the  grading  had  been  done,  the  defendant  directed  the  work  to 
stop.  The  plaintiff  gave  evidence  that  the  grading  could  have  been 
done  for  8^  cents  a  yard,  which  gave  5^  cents  as  the  profit  which  the 
plaintiff  would  have  made  if  he  had  been  i)emiitted  to  complete  the 
work.  The  defendant  offered  to  prove  that  the  actual  cost  to  a 
contractor  per  cubic  yard  for  grading  this  property  would  be  more 
than  14i  cents.  This  proof  was  rejected.  The  ruling  was  erro- 
neous. If  the  proof  had  been  received  and  credited,  there  was  no 
basis  for  a  verdict  for  {1,000  damages,  which  was  the  sum  allowed 
for  the  refusal  by  defendant  to  permit  the  plaintiff  to  go  on  with 
the  excavation.  The  judgment  idiould  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  event 


(71  Hnn,  197.) 
RAVEN  v.  SMITH,  (No.  2.) 

(Supreme  Oourt,  General  Term,  Second  Department    July  28,  1803.) 

1.  Mbchakios*  LiBK8— Bun.Dmo  Lots. 

Under  Laws  1885»  c,  342,  1 1,  giving  a  medumic's  lien  to  any  person  who 

sbnll  perform  labor  in  altering  or  repairing  any  "buUding  or  buUding  lot," 

a  lion  may  be  lind  on  building  lots  for  grading. 
8.  8am  B— Pendency  or  Other  Actiok. 

A  suit  to  enforce  a  lien  may  be  maintained,  tbongh  an  action  ts  pending  for 

tbe  claim  for  whicli  the  lien  was  filed,  and  for  damages  for  breach  of  the 

contract  under  which  the  serricefl  were  rendered. 

Appeal  from  Westchester  county  court 

Action  by  John  Baven  against  William  R  Smith  to  enforce  a 
mechanic's  lien.  Fi*om  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Aflirmed. 

Ai^ed  before  BARNARD,  P.  J.,  and  DYKMAN  and  PEATT,  JJ. 

James  R  Bowen,  for  appellant. 
Frederick  W.  Clark,  for  respondent 

DYKMAN,  J.  This  is  an  appeal  by  the  defendant  from  a  judg- 
ment of  the  county  court  of  Westchester  county  in  favor  of  the 
plaintiff,  against  the  defendant,*  in  an  action  to  foreclose  a  lien  in 
favor  of  the  plaintiff  for  grading  building  lots.  The  action  is  prose- 
cuted under  chapter  342  of  the  Laws  of  1885,  and  the  first  section  of 
that  act  provides  for  a  lien  to  any  person  who  shall  perform  labor 
or  service  in  altering  or  repairing  any  *T)uilding  or  building  lof 
The  claim  of  the  plaintiff  falls  directly  under  this  provision,  and 
the  contention  of  the  defendant  that  no  lien  could  be  acquired  is 
destroyed  by  the  statute.  It  is  also  contended  that  the  county 
court  had  no  jurisdiction  over  the  action,  but  the  seventii  section 
of  the  act  provides  that  the  claimant  may  enforce  his  claim  against 
the  property  mentioned  in  the  lien,  and  against  the  person  liable 
for  the  debt  by  a  civil  action  in  a  court  of  record  in  the  city  or 
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•county  where  the  property  Is  situated  which  would  hare  jurisdictioii 
to  render  a  judgment  in  an  action  founded  upon  a  contract  for  a 
sum  equal  to  the  amount  of  the  lien.  This  proTision  includes  this 
•case,  and  the  objection  is  baseless.  The  other  suit  pending  between 
these  parties  (24  N.  Y.  8upp.  600,)  is  not  for  the  same  relief  as  this, 
and  presents  no  obstacle  to  the  maintenance  of  the  present  action. 
The  judgment  should  be  affirmed  with  costs.     All  concur. 


WALBRIDGB  et  aL  ▼.  J.  DEWING  PUB.  CX). 

(Supreme  Court,  General  Term,  Second  Department    July  28,  1881) 

Continuakce—Absencb  of  Witness. 

An  order  refusing  a  postponement  of  trial  for  absence  of  a  witness  will 
not  be  disturbed  ml  appeal  where  it  appears  that  the  moTlng  party  had 
for  several  days  previous  to  the  motion  answered  ready  on  the  caU  of  the 
day  calendar,  though  knowing  of  the  witness'  absence. 

Api)eal  from  circuit  court,  Kings  county. 

Action  by  Francis  E.  Walbridge  and  others  against  the  J.  Dew- 
ing Publishing  Company.  Defendant  moved  for  a  postponement 
three  days  before  the  trial,  on  the  ground  of  the  abs^ce  of  a 
witness,  who,  according  to  defendant's  affidavit,  had  formerly 
been  In  defendant's  employ,  but  had  a  year  before  gone  into  the 
employ  of  a  person  in  another  state.  Prom  a  judgment  for  plain- 
tiffs, and  from  several  orders,  one  of  which  denied  the  postpcme 
ment,  defendant  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT, 
JJ. 

Saunders,  Webb  &  Worcester,  for  appellant 

Jackson  &  Bunr,  (Jos.  A.  Burr,  Jr.,  of  counsel,)  for  respondents. 

DYKMAN,  J.  rThis  action  was  brought  for  the  recovery  of 
'damages  sustained  by  the  plaintiffs  for  a  breach  of  contract  entered 
into  between  them  and  the  defendant  The  cause  was  tried  at 
the  circuit,  before  a  jury,  and  a  verdict  was  rendered  in  favor 
of  the  plaintiffs  for  {2,576.41.  The  record  presents  four  appeals 
by  the  defendant, — one  from  the  judgment  entered  upon  the  ver- 
dict; one  from  the  order  denying  a  motion  for  a  new  trial,  upon 
the  minutes  of  the  court;  one  frc^  an  order  denying  a  motion  to 
I)08tpone  the  trial  of  the  action;  and  one  from  an  order  refusing  to 
stay  the  entry  of  judgment,  and  direct  a  reference  of  the  equitable 
defense  set  up  in  the  answer.  The  appeals  are  all  destitute  of 
merit.  There  is  nothing  in  the  answer  that  bears  the  faintest 
resemblance  to  an  equitable  defense,  and  in  relation  to  the  moti<Hi 
to  postpone  the  trial  the  judge  evidently  looked  upon  it  as  an 
afterthought,  inasmuch  as  the  counsel  for  the  defendant  had  an- 
swered ready  upon  the  call  of  the  day  calendar  for  several  days 
previous.  In  relation  to  the  other  two  appeals,  it  is  sufficient  to 
«ay  that  the  verdict  is  wdl  supported  by  the  evidence,  and  the 
record  discloses  no  errors.     The  judgment  and  order  denying  the 
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motion  for  a  new  trial  shonld  be  afflrmed,  with  costs,  and  both  of 
the  other  orders  tdionld  be  affirmed,  with  flO  costs  «iid  disburse- 
jnents  in  each  case.     All  concur. 

(71  Hun,  108.) 
BRICKSON  V.  TWENTY-THIRD  ST.  RY.  00. 

(Siq^reme  Oourt,  Oeoenil  Term,  Second  Department    July  28»  1883.) 

AOTIOK  FOB  PEB80NAL  InJUBIBS— C0HTBIBX7T0BT  NbOLIOENCB. 

In  an  action  for  personal  injuries,  where  tlie  evidence  on  the  question  of 
contributory  n^ligence  is  such  that  reasonable  men  might  readi  adverse 
conclusions,  the  question  is  one  for  a  Jury. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Charles  Erickson  against  the  Twenty-Third  Street 
BaUway  Company  for  personal  injuries.  PlaintifF  had  judgment, 
from  which,  and  an  order  denying  a  motion  for  a  new  trial  on  the 
minutes,  defendant  appeals.    Affirmed. 

Argued  before  BARNABD,  P.  J.,  and  DYKMAN,  J. 

Bobinson,  Biddle  &  Ward,  (Edmund  Randolph  Bobinson,  of  coun- 
sel,) for  appellant. 

J.  Edward  Bwanstrom,  for  respondent 

DYEMAN,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff  against  the  defendant,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  upon  the  minutefl  of  the  court  The  action  was 
for  the  recovery  of  damages  for  injuries  sustained  by  reason  of  the 
carelessness  of  one  of  the  drivers  of  the  defendant's  cars,  and  the 
insistence  of  the  defendant,  upon  this  appeal,  is  that  the  evidence 
disclosed  the  contributory  negligence  of  the  plaintiff  so  plainly 
that  it  became  a  question  of  law,  for  the  determination  of  the 
trial  judge,  and  that  it  was  erroneously  submitted  to  the  jury. 
Upon  consideration  of  all  the  facts  and  circumstances  surrounding 
the  accident,  we  find  ourselves  unable  to  adopt  tiiat  view.  We 
•do  not  think  the  evidence  of  the  contributory  negligence  was  so 
plain  that  reasonable  men  might  not  reach  adverse  conclusions 
upon  the  subject  Such  being  our  view,  we  cannot  interfere  vrith 
the  verdict,  and  the  judgment  and  order  should  be  affirmed,  with 

COStA. 

(71  Hun.  109.) 
FBATHERSON  v.  PRESIDENT,  ETC.,  OP  NBWBUBGH  &  O.  TURNPIKE 

CO. 

(Supreme  Court,  General  Term,  Second  Department   July  28,  1893.) 

JtJiKiMEKT— Res  Judicata. 

A  Judj^ent  on  the  merits  in  favor  of  tlefendant  In  an  action  for  In- 
juries raused  by  nn  obstruction  on  a  turnpike,  against  the  person  who 
placed  the  obPlT-uction  there,  and  in  which  defendant  pleaded  contributory 
negligence,  bars  a  subsequent  action  against  the  turnpike  company  for 
the  same  Inluries. 

Appeal  from  special  term.  Orange  county. 
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A.ction  by  Mary  Featheraon  agahurt;  the  president,  directors, 
and  company  of  the  Newbui^  &  Gochecton  Tampike  Ck>mpany 
for  personal  injuries  caused  by  an  obstruction  which  defendants 
negligently  permitted  to  be  and  remain  on  such  road.  From  an 
order  sustaining  a  demurrer  to  so  much  of  the  answer  as  set  up 
a  former  adjudication  as  a  separate  defense,  def^idants  appeal 
Reversed.  . 

Argued  before  BAENABD,  P.  J.,  and  DYKMAl^  and  PBATT, 
JJ. 

E.  A.  Brewster,  for  appellants. 
A-  H.  F.  Seeger,  for  respondent. 

DYKMAN,  J.  This  la  an  appeal  from  the  order  sustaining  a  de- 
murrer by  plaintiff  to  one  of  the  separate  defenses  set  up  in  the 
answer  of  the  defendant  The  action  was  for  the  recovery  of 
damages  for  personal  injuries  sustained  by  the  plaintiff  upon  the 
defendant's  road,  caused  by  an  obstruction  which  was  permitted 
to  remain  there  by  the  defendant  After  stating  that  the  defeml- 
ant  was  a  turnpike  corporation  organized  under  a  special  act  of 
the  legislature  of  the  state,  and  that  the  road  was  a  public  hi;^- 
way,  and  that  it  was  the  duty  of  the  defendant  to  keep  and  main- 
tain the  same  reasonably  free  from  obstructions,  the  complainant 
proceeds  to  allege  that  while  she  was  walking  upon  the  road  or 
highway  of  the  defendant,  opposite  and  near  the  promises  of  one 
Daniel  A.  Shaffer,  in  the  village  of  Montgomery,  in  the  county  of 
Orange,  she  fell  over  a  log  of  wood  lying  upon  a  stx)ne  wall  biiilt 
upon  such  highway,  bounding  an  area  or  passageway  over  the 
highway  to  the  basement  of  the  bam  or  stable  upon  the  preuiises 
of  Shaffer,  which  log,  stone  wall,  and  area  or  passageway  were 
carelessly  and  negligently  allowed  and  permitted  by  the  defend- 
ant to  be  ox)en,  and  to  obstruct  defendant's  said  highway,  in  con- 
sequence of  which  negligent  act  of  the  defendant  the  plaintiff  was 
precipitated  over  the  said  log,  and  into  the  said  area  or  passageway 
ui)on  tlie  defendant's  road,  and  sustained  the  injuries  complained 
of  in  the  complaint  In  the  answer  to  the  complaint  the  defend- 
ant sets  up  a  separate  defense,  in  the  following  words: 

''For  A  fiu'ther  answer  and  defense  the  defendant  states  that  the  aUeg^d 
obstmctions  over  whidh  the  plaintiff  alleges  that  she  tripped  and  feU  were 
placed  and  maintained  where  they  were  by  one  Daniel  H.  Shaffer,  and.  If 
the  plaintiff  should  recover  damages  against  these  defendants  in  this  actioii, 
they  would  have  a  right  of  recovery  over  against  said  Shaffer  for  the  same, 
if  such  right  of  recovery  had  not  been  destroyed  by  the  judgment  in  the  ac- 
tion hereafter  mentioned;  but  the  plaintiff  cannot  maintain  the  present  action, 
because  on  March  22,  1892,  she  brought  her  action  hi  this  court  against  said 
Dani^  A.  Shaffer  to  recover  her  damages  sustained  by  means  of  the  same 
identical  injuries  aUeged  in  tfye  complaint  in  this  action.  Said  Shaffer  pat 
in  his  answer  to  said  complaint,  aUeging,  among  other  things,  that  such  in- 
juries were  caused  by  the  contributory  negligence  of  the  plaintiff.  Said 
action  was  duly  tried,  and  decided  on  its  merits  in  favor  of  the  defendant, 
and  ^dgment  in  said  action  was  duly  entered  in  the  Orange  county  derlw*9 
office,  November  21,  1802,  in  favor  of  defendant  Shaffer,  against  the  plaintiff; 
and  this  defendant  claims  and  insists  that  such  judgment  is  a  bar  to  the 
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present  action,  because  it  is  an  adjudication  against  the  plaintiff's  right  to  re- 
cover for  said  alleged  injuries,  and  also  because  it  depriyes  these  defendants 
of  the  right  of  recovery  over  against  said  Sliaffer." 

The  defendant  therefore  claims  that  the  complaint  in  this  action 
be  dismissed,  with  costs. 

To  this  portion  of  the  answa*  of  the  defendant  the  plaintiff  in- 
terposed a  demarrer,  which  was  tried  at  special  term,  and  sus- 
tained, and  the  defendant  has  appealed  to  tiiis  conrt 

The  statement  in  the  answer  shows  that  Shaffer  was  the  wrong- 
doer, and  that  his  act  was  the  cause  of  the  injary  sustained  by 
the  plaintiff.  So  it  seems  to  follow  that,  if  Shaffer  was  not  liable 
for  creating  and  maintaining  the  obstruction,  the  defendant  can- 
not be  liable  for  the  failure  to  remove  it  If  Shaffer  was  not  liable^ 
because  the  plaintiff's  own  negligence  produced  the  injuries  of 
which  she  complains,  the  defendant  is  not  liable,  for  the  same 
reason.  Shaffer  and  the  defendant  were  not  joint  wrongdoerB, 
and  the  rule  that  one  wrongdoer  cannot  recover  against  or  comx>eI 
contribution  by  another  does  not  apply.  The  relation  between 
Shaffer  and  the  defendant  was  analogous  to  that  of  principal  and 
agent,  or  principal  and  surety,  or  master  and  servant;  and  the 
rule  in  such  cases  is  that  a  judgment  in  favor  of  the  principal  or 
the  surety,  npon  a  ground  equally  applicable  to  both,  should  be 
accepted  as  conclusive  against  the  plaintifTs  right  of  action.  Herm. 
Estop,  p.  169;  Castle  v.  Noyes,  14  N.  Y.  329.  It  is  now  settled 
in  this  state  that  where  a  x>erson  has  negligently  or  wrongfully 
creiited  an  obstruction  or  defect  in  a  street,  and  a  municipal  corpo- 
ration is  compelled  to  pay  a  judgment  for  damages  sustained  by 
nn  individual,  caused  by  such  obstruction  or  defect,  the  municipal- 
ity has  an  action  over  against  the  person  creating  or  maintain- 
ing such  obstruction  or  defect  Village  of  Port  Jervis  v.  First 
Nat.  Bank,  96  N.  Y.  550.  Under  this  rule  of  law  the  turnpike 
company  would  be  entitled  to  recover  from  Shaffer  any  amount 
the  company  might  recover  against  it.  Such  right  would  re&rt 
npon  the  principles  of  subrogation.  The  turnpike  company  would 
be  entitled  to  be  subrogated  to  plaintiff's  right  of  action  against 
Shaffer,  but  the  judgment  on  the  mmts  in  Shaffer's  favor,  in  the 
plaintiff's  suit  against  him,  relieves  him  of  all  liability  to  the  plain- 
tiff, or  any  person  claiming  under  her,  for  the  same  cause  of  ac- 
tion. The  plaintiff,  therefore,  by  being  barred  by  the  judgment 
in  Shaffer's  favor,  is  equally  barred  from  any  action  against  the 
conii>any,  under  the  rule  that  whatever  discharges  the  principal 
discharges  the  surety.  As  she  had  no  cause  of  action  against 
Shaffer,  she  can  have  no  cause  of  action  against  the  defendant; 
and  therefore  the  portion  of  the  answer  to  which  the  demurrer  re- 
lates does  set  up,  in  our  judgment,  a  valid  defense  to  the  action; 
and  the  order  appealed  from  should  be  reversed,  with  flO  costs 
and  disbursements,  and  the  defendant  should  have  judgment  upon 
the  demurrer,  with  cost&     All  concur. 
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(71  Hun,  190.) 

ACKBRMAN   T.   HEURTOK. 

(Supreme  Goart,  Qeneral  Term,  Second  Department   July  28,  1808w) 

OhANOB  of  VsNUB— Ck)NYENI£NCB  OF  WITNESSES. 

Where  the  party  moving  for  a  change  of  venne  for  the  convenience  of 
witnesses  claims  and  soems  to  have  the  larger  number  of  witnesses  to  be 
convouienced  by  the  cbnnge,  an  order  granting  the  motion  will  not  be^ 
disturbed  on  appeaL 

Appeal  from  special  tenn,  Orange  county. 

Action  by  Matilda  Ackerznan,  administratrix,  etc.,  of  John  E. 
Ackerman,  deceased,  against  Mary  A.  Herrick.  From  an  order 
granting  defendant's  motion  to  change  the  place  of  trial  from 
Orange  to  Ulster  county,  plaintiff  appeals.     Affirmed. 

Defendant's  affidavit  for  a  change  of  venue  is  as  follows: 
"That  this  action  is  brought  to  recover  the  sum  of  seven  thousand  elgbt 
himdved  and  sixty  dollara  and  ei^ty-two  cents,  with  interest  since  July  1, 
1891,  which  is  aUcged  to  be  represented  by  two  deposit  books,  issued  by  the 
Ulster  Ck)unty  Savings  Institution,  of  the  city  of  Kingston,  Ulster  county, 
N.  Y.,  and  by  one  deposit  book  issued  by  the  Newburgh  Savings  Bank.  The 
defense  is  that  one  of  the  said  deposit  books  Issued  by  said  institution  Is  num- 
bered 21,937,  and  that  the  deposits  represented  thereby  were  made  by  the  de- 
fendant herself,  with  her  own  money,  and  in  her  own  name,  and  that  ever 
sineo  the  date  of  the  first  deposit  thereon,  to  wit,  February  19,  1887,  she  has 
had  the  actual  jmd  rightful  possession  thereof,  and  since  tiiat  time  has  beau 
and  stlU  is,  the  sole  and  exclusive  owner  thereof,  and  of  the  deposits,  credits, 
money,  and  property  represented  thereby.  That  the  other  deposit  book  is- 
sued by  said  institution  is  numbered  23,288,  and  was  issued  to  John  K.  Acker- 
man  in  his  lifetime,  but  the  said  John  K.  Ackermaxi^  deceased,  on  or  abont 
January  1,  1890,  duly  assigned,  gave,  and  delivered  said  deposit  book,  and 
the  deposits,  credits,  moneys,  and  property  represented  thereby,  to  this  de- 
fendant. That  she  has  ever  since  that  time  been  in  the  actual  and  rigfatf&I 
possession  of  the  same,  and  is  the  sole  and  exclusive  owner  of  the  said  de- 
posit book,  and  is  entitled  to  the  deposits,  credits,  moneys,  and  property 
represented  thereby.  That  the  said  Ulster  Goimty  Savings  Institution  has 
been  restrained  by  the  court  from  paying  a  portion  of  the  deposit  and  m<mej 
represented  by  said  deposit  books,  and  from  paying  interest  for  a  portion  of 
the  time  for  which  interest  is  claimed  by  the  complainant  herein.  That  said 
transaction  took  place  and  occurred  in  Ulster  county.  That  said  deport 
book  issued  by  the  Newburgh  Savings  Bank  is  numbered  86,328,  and  that  the 
deposits  entered  therein  and  represented  thereby  were  made  In  trust  for  this 
d^endant  by  her  father,  the  said  John  K.  Ackerman,  deceased,  and  he  caused 
the  following  entry  to  be  made  upon  the  said  deposit  book  and  the  books  of 
the  said  bank:  *J.  K.  Ackerman,  in  trust  for  Mary  A  Herri<^*  That  the 
defendant  thereby  became  entitled  thereto,  and  to  the  credits,  deposits,  and 
money  represented  thereby.  That  the  said  deposit  book  was  delivered  to  this 
defendant  by  the  plaintiff  with  the  intention  that  she  should  draw  the  money 
thereon,  which  she  accordingly  did.  That  the  next  circuit  In  the  county  of 
Ulster  is  appointed  to  be  held  on  the  10th  day  of  April,  1893,  and  the  next 
circuit  court  in  Orange  county  is  appointed  to  be  held  at  Newburgh  on  tbe 
10th  day  of  April,  1893.  That  there  has  been  no  circuit  In  either  county 
at  which  this  cause  could  be  noticed  for  trial  since  issue  was  joined  as  afore- 
said. That  this  deponent  has  fully  and  fairly  stated  to  her  counsel  the 
facts  she  expects  to  prove  by  each  and  every  one  of  the  following  witnesses, 
viz.  Daniel  Herrick,  John  V.  Herrick,  Irving  Herrick,  Charles  W.  Deyo. 
Charles  D.  Bruyn,  Cornelius  Hume,  Samuel  D.  Coykendall,  Alfred  Van  Nos- 
trand,  John  G.  Burger,  and  George  W.  Burger,  and  John  B.  Alliger,  the 
treasurer  of  said  Ulster  County  Savings  Institution.  That  each  and  every  one 
of  them  are  material  and  necessary  witnesses  for  her  defense  on  the  trial 
of  this  cause,  as  she  is  advised  by  her  said  counsel,  and  verily  l)elteveB; 
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and  that  wlUioat  the  teathnoDy  of  each  and  every  one  of  the  said  wltnes8«» 
this  defendant  cannot  aafely  proceed  to  the  trial  of  this  cause,  as  she  is  also 
advised  by  her  said  counsel  and  verily  believes;  and  that  each  and  every 
one  of  said  witneeees  reside  in  the  county  of  Ulster;  and  that  all  of  said 
witnesses  reside  in  t)^e  city  of  Kingston,  exc^t  John  Q-.  Burger,  who  resides 
at  St.  Remey.  about  three  miles  from  said  dty  of  Kingston.  That  the  facts 
^o  expect.M  to  prove  by  said  witnesses  are  as  follows:  By  said  Daniel  Her- 
rlc'^  Irving  Herrick,  John  V.  Herrick,  Samuel  D.  Goykendall,  George  W.  Bur* 
ger,  and  John  G.  Fui'ger,  that  the  said  John  K.  Ackerman,  deceased,  in  his 
lifetime  told  and  declared  to  each  and  every  one  of  them  that  he  had  given 
and  delivered  the  said  deposit  books  issued  by  tbe  Ulster  Ootrnty  Savings 
Institution,  and  the  deposits  and  money  represented  thereby,  to  this  defend- 
ant, and  that  she  was  the  owner  of  the  same.  That  she  expects  to  prove 
by  Alfred  Van  Norsrtrand  that  he  was  the  bookkeeper  of  the  Ulster  County 
Savings  Institution  at  the  time  the  sold  deposits  were  made  in  the  said  instl* 
tation,  and  that  the  defendant  personally  made  a  number  of  said  deposits. 
Tbat  she  expects  to  prove  by  Charles  W.  Deyo,  Charles  D.  Bruyn,  and  Cor- 
nelius Hume  that  the  assignment  in  said  deposit  book  numbered  23,238  is  in 
the  handwriting  of  M.  T.  Trumpbour,  and  that  he  signed  the  same  as  a  wit- 
ness thereto.  That  she  expects  to  prove  by  John  B.  Alliger  that  he  is  the 
treasurer  of  said  Ulster  County  Savings  Institution,  and  as  such  has  the 
charge,  oontrol,  and  custody  of  the  books  of  said  institution;  that  the  origi- 
nal deposit  represented  by  said  book  numbered  21,d37  was  made  in  the  name 
of  this  defendant,  and  was  so  entered  upon  the  books  of  said  institution; 
that  the  said  institution,  its  officers  and  agents,  have  been  restrained  from 
paying  out  a  portion  of  the  aforesaid  deposits,  and  that  they  still  retain  the 
same,  and  tiie  amount  thereof;  that  the  said  institution,  for  a  iK>rtion  of 
the  time  for  T^hlch  interest  is  claimed  by  the  complainant,  have  been  restrained 
from  paying  any  interest  on  Its  deposits,  and  she  expects  said  witness  to  pro- 
dace  upon  the  trial  of  this  action  the  books  of  said  institution  which  contain 
the  accounts  of  the  said  deposits  represented  by  said  bank  books  num- 
bered 21,937  and  23,238." 

PlaintifTs  counter  affidavit  1b  as  follows: 

•That  this  deponent  has  fully  and  fairly  stated  to  her  counsel  the  facts 
she  expects  to  prove  by  each  and  every  one  of  the  following  witnesses,  viz. 
TllUe  White,  Maggie  Whitehead,  Hattie  Gordon,  Dr.  James  Gordon,  Abram 
M.  Cook,  Cornelius  W.  Blauvelt,  John  Hayes,  George  Barber,  George  W. 
I>ecker,  Geoi^ge  Kraft,  L.  S.  Sterrit,  Robert  N.  Whelan,  Thomas  F.  Balfe, 
and  Fred  C.  Balfe.  That  she  herself  and  each  and  every  one  of  them  is  a 
material  and  necessary  witaess  for  the  plaintiff  on  the  trial  of  this  action^ 
as  she  is  also  advised  by  her  said  counsel  and  verily  beeves,  and  that  each 
and  every  one  of  the  said  witnesses  resides  in  the  dty  of  Newburgh,  Orange 
county.  That  the  facts  she  expects  to  prove  by  said  witnesses  are  as  follows, 
▼is.:  By  Tillie  White  and  deponent  the  statements  and  admLasions  of  the 
defendant  that  money  in  the  Ulster  County  Savings  Bank  was  the  property 
of  said  John  K.  Ackerman;  and  also  admissions  to  the  same  effect  by  the  hus- 
band of  the  defendant,  in  case  he  should  be  a  witness.  By  Cornelius  W» 
Blauvelt,  John  Hayes,  G^eorge  Barber,  and  George  W.  Decker,  who  worked 
with  him  for  the  Pennsylvania  Coal  Company  at  Newburgh,  and  who  were 
especially  intimate  with  him,  the  amount  of  mcmey  he  earned,  and  what  he 
did  with  it;  that  he  deposited  part  in  Newburgh  Savings  Bank  and  part  in 
Ulster  County  Savings  Bank,  and  that  such  money  so  deposited  in  said  banks 
was  all  the  proceeds  of  his  (Ackerman*s)  own  earnings.  By  Robert  N.  Whelan^ 
Thomas  F.  Balfe,  and  Fred  C.  Balfe,  all  of  whom  are  employed  in  the  New- 
burgh Savings  Bank,  that  Ackerman  deposited  all  the  moneys  in  the  New- 
burgh Savings  Bank  book  which  is  set  forth  in  the  complaint;  that  J.  K. 
Ackerman  retained  possession  of  said  book  himself,  and  had  possession  of 
It  at  the  time  of  his  death,  and  that  defendant  never  had  possession  of  said 
book  until  after  the  death  of  said  Ackerman,  and  furnished  no  part  of  the 
money  that  was  deposited  in  said  Newbur^  Savings  Bank;  also  the  reason 
why  he  d^KMSited  his  money  in  different  banks  and  names  was  because  full 
Interest  was  only  paid  on  a  certain  amoimt     By  depcment,  Tillie  White, 
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Maggie  Whitehead,  and  Hattie  Gordon,  who  were  members  of  the  household 
of  said  J.  K.  Ackerman,  his  having  money  of  his  own  earnings  in  hoth 
the  Ulster  Ckranty  and  the  Newbnrgh  Sayings  Banks;  that  the  money  be- 
longed to  him,  and  not  to  defendant;  that  the  Newburgh  Sayings  Bank  book 
was  in  his  possession  at  his  honse,  at  Newbnrgh,  at  the  time  of  his  death, 
and  never  had  been  out  of  his  possession;  and  other  matters  pertinent  to 
the  issues.  By  Dr.  James  Gordon,  Mr.  Ackerman's  physician,  Abraham  >L 
Cook  and  George  Kraft,  his  friends,  that  he  had  money  of  his  own  eaminga, 
which  he  deposited  in  both  Ulster  County  and  Newburgh  pavings  Banks,  and 
that  he  was  the  owner,  and  in  possession,  of  a  book  in  each  bank,  which  are 
the  subjects  of  this  action.  By  L.  S.  Sterrlt  the  circumstances  under  which 
the  Newburgh  Savings  Bank  book  was  given  up  after  the  death  of  Mr.  J. 
K.  Ackerman.  That  deponent  is  willing  to  admit  on  the  trial  of  this  action 
that  the  assignment  In  book  No.  28,288  is  in  the  handwriting  of  M.  T.  Tnimp- 
bour,  and  that  he  signed  the  same  as  a  witness.  That  sudi  assignment  reads 
as  follows:  'In  case  of  my  death,  to  my  daughter  Mary  Ann  Herrtck 
Kingston,  Jan.  1,  1880.  J.  K.  Ackerman.  Witness:  M.  T.  Tnimpbour/— 
which  does  away  with  the  necessity  of  the  attendance  of  Charles  W.  Deyo, 
Charles  D.  Bruyn,  and  Cornelius  Hume,  prc^osed  witnesses  for  the  defendant 
That  she  is  also  willing  to  admit  on  the  trial  any  transcript  from  the  books 
of  the  Ulster  County  Savings  Institution,  certified  to  by  its  officers,  which 
will  save  the  necessity  of  their  attendance  or  the  production  of  the  orlgtnal 
books.  That  the  three  Herriclos  named  as  witnesses  for  defendant  are  mem- 
bers of  her  family.  That  aU  cases  in  Orange  county  can  be  tried  at  the  flrat 
circuit  court  at  which  they  are  reached,  but  tliis  is  not  so  in  Ulster  county, 
and  it  takes  a  long  time  to  reach  and  try  a  case  there." 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT, 
JJ. 

William  D.  Dickey,  for  appellant 

J.  E.  &  J.  G.  Van  Etten,  for  respondent 

PRATT,  J.  This  is  an  appeal  from  an  order  changing  the  place 
of  trial  of  an  action  from  Orange  to  XTlster  county,  l^ere  is  not 
such  a  preponderance  of  evidence  in  the  affidavits  that  we  are 
enabled  to  say  there  was  such  an  abuse  or  misuse  of  discretion  in 
the  court  below  as  to  warrant  us  in  reversing  the  order.  The  re- 
spondent claimed  and  seemed  to  ha^e  a  larger  number  of  wit- 
nesses whose  convenience  would  be  promoted  by  a  change  of  venue, 
and  we  cannot  say  that  he  would  not  be  entitled  to  produce  them 
upon  the  trial,  even  if  the  appellant  should  stipulate  to  admit 
copies  of  the  bank  books.  Considering  all  the  facts  and  circum- 
stances, we  think  the  order  fshould  be  affirmed,  vdthout  costs. 

DYKMAN,  J.,  concurs. 

BARNARD,  P.  J.,  (concurring.)  There  is  nothing  In  the  papers 
which  tends  to  invalidate  the  titie  of  the  defendai^t  to  the  Newbui^h 
Savings  Bank  book.  The  deceased  intestate  made  the  deposit 
and  took  a  book  in  the  name  of  *^3.  K.  Ackerman,  in  trust  for  Mary 
A.  Herrick.'*  This  raises  an  inference  of  an  intent  to  give  the 
money  and  create  herself  the  depositor,  the  trustee  of  the  donor. 
Mlartin  t.  Funk,  75  N.  Y.  134;  Mabie  v.  BaUey,  95  N.  Y.  206.  One 
of  the  other  bank  books  was  deposited  in  the  name  of  the  defend- 
Bint,  and  there  is  nothing  stated  in  either  the  complaint  or  affidavits 
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wbich  constitutes  any  claim  by  tlie  administratrix  to  it  The 
other  book  represents  deposits  made  by  the  deceased  in  her  own 
name.  This  book  contains  this  indorsement:  '*In  case  of  my  death, 
to  my  daughter  Mary  Ann  Herrick.  Kingston,  Jany.  1,  1890." 
The  defendant  states  in  her  affidavit  that  this  book,  with  its  indorse- 
ment on  it,  was  delivered  to  her  at  about  the  date  of  the  assign- 
ment. If  this  was  so,  and  she  agreed  to  pay  the  interest  to  the 
deceased  for  her  life,  the  gift  would  be  complete.  Young  v.  Young, 
80  N.  Y.  422.  This  transaction  is  one  which  arose  in  "Ulster  coun- 
ty, and  requires  the  witness  to  the  transfer,  as  well  as  such,  if  any, 
besides  the  defendant  who  can  testify  to  the  delivery  of  the  book 
in  January,  1890.  The  order  changing  the  place  of  trial  from 
Orange  county  to  Ulster  was  therefore  right,  and  the  order  should 
be  affirmed,  with  costs  and  disbursements. 


O'SKAUGHNESSY   ▼.   MORNING   JOURNAL   ASS'N. 

(Supreme  CJourt,  Genei*al  Term,  Second  Dv3partment    July  28,  1S93.) 

liiBEii— What  Actionable. 

A  newspaper  article  stating  that  plaintiff,  a  detective  officer.  Joined  In 
the  pursuit  of  an  escaped  prisoner;  that  on  the  latter's  capture  plaintiff 
struck  him  so  that  "he  dropped  like  a  log;"  that  the  prisoner  was  hand- 
cuffed, douched  with  cold  water,  and  tossed  bodUy  into  a  van;  that  the 
spectatora  cried  "Shame!"  and  called  plaintiff  a  **big  brute,"  and  that 
the  capture  could  have  been  made  without  such  rough  treatment  and 
free  use  of  plaintiff's  fists,— is  libelous. 

Exceptions  from  circuit  court,  Kings  county. 

Action  by  James  O'Shaughnessy  against  tiie  Morning  Journal 
Association.  The  court  granted  defendant's  motion  to  dismiss, 
and  ordered  that  plaintiff's  exceptions  be  heard  in  the  first  in- 
stance at  general  term.    Exceptions  sustained. 

Argued  before.  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Charles  J.  Patterson,  for  appellant 

Townsend,  Dyett  &  Einstein,  (B.  F.  Einstein  and  Henry  Tonge, 
of  counsel,)  for  respondent 

BARNARD,  P.  J.  The  complaint  set  forth  an  article  published 
by  the  defendant  of  and  concerning  the  plaintiff,  T^ich  was  suffi- 
cient to  carry  the  case  to  the  jury.  The  charge  in  the  article  is 
to  the  effect  that  the  plaintiff,  a  detective  officer,  joined  in  the 
pursuit  of  an  escaped  prisoner  in  Brooklyn;  that  the  plaintiff, 
upon  the  capture  of  the  prisoner,  struck  hiirn  with  such  force  that 
he  dropped  like  a  log,  and  was  handcuffed  before  he  recovered,  and 
douched  with  cold  water;  that  the  spectators  cried  "Shame!"  and 
called  the  plaintiff  a  big  brute;  that  there  was  no  sufficient  occa- 
sion for  this  rough  treatment;  that  the  captured  prisoner  was 
tossed  bodily  into  a  van;  that  the  capture  could  have  been  made 
without  such  a  free  use  of  the  officer's  fists.  This  is  charged  to  be 
false,  and  to  have  been  nmliciously  published  and  composed  by 
v.24N.Y.8.no.8— 39 
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the  defendant  of  and  concerning  the  plaintifl.  For  the  purposes  of 
this  appeal  the  publication  must  be  assumed,  because  the  com- 
plaint was  dismissed  because  the  article  was  not  libelous  even  if  it 
was  false,  and  was  published  maliciously.  If  false,  and  if  it  was 
maliciously  published,  is  it  libelous?  We  entertain  no  doubt  but 
that  it  was  a  libel.  The  words  hold  up  the  plaintiff  to  obloquy  and 
contempt.  They  reflect  upon  the  plaintifPs  business,  and  his 
management  of  it  The  charge  of  being  a  brute  in  his  business 
is,  in  legal  effect,  directly  charged  and  published,  because  the  repeti- 
tion of  injurious  words  as  Imving  been  sx)oken  by  another  is  a 
libelous  publication,  as  much  so  if  maliciously  published  as  if  the 
direct  charge  had  been  made.  The  exceptions  should  be  sustained, 
and  a  new  trial  granted,  costs  to  abide  event    All  concur. 


SMITH  et  hL  v.   FLOYD. 

(Supreme  Court,  General  Term,  Second  Department   July  28,  18&SI) 

WiLL&— Construction— Power  of  Disposition. 

Testator  gave  certain  land  to  his  son  for  life,  "with  the  right  and 
privilege  of  disposing  of  the  same  by  wlU  or  devise  to  his  chUdren,  If  any 
he  should  hare,  and,  in  case  he  should  die  without  leaving  any  chQdreu. 
•  ♦  •  I  give  and  devise  the  same  to  the  children  of  my  daughter." 
Held  that,  though  the  son  died  Intestate,  his  children  were  entitled  to  the 
lond. 

Appeal  from  special  term,  Suffolk  county. 

Action  by  William  E.  T.  Smith  and  others  against  Lydia  S.  Floyd 
to  quiet  titie  to  land.  From  an  interlocutory  judgment  overruling? 
her  demurrer  to  the  complaint,  defendant  appeals.     Affirmed. 

Argued  before  BAENAED,  P.  J.,  and  DYKMAJST  and  PRATT,  JJ. 

Carter  &  Ledyard,  (George  H.  Belkam,  of  counsel,)  for  appellant. 
Wilmot  M.  Smith,  (Timothy  M.  Griffin,  of  counsel,)  for  resjwndents. 

BARNARD,  P.  J.  William  Smith,  of  Brookhaven,  Suffolk  county, 
died  in  1857,  leaving  a  last  will  and  testament  He  had  two  chil- 
dren,— ^Egbert  T.  Smith,  now  deceased,  and  the  defendant  The 
plaintiffs  are  the  children  of  Egbert  T.  Smith,  and  the  question  be- 
tween the  parties  arises  under  the  will  of  William  Smith.  By  this 
will  the  testator  made  provisions  for  his  widow,  now  deceased.  He 
gave  the  sum  of  |30,000  to  the  defendant,  accompanied  by  a  "desire 
that  my  said  daughter  shall  keep  the  said  legacy  for  the  benefit  of 
her  children.'*  ^rhe  testator  then  gave  the  lands  described  in  the 
complaint  to  his  son,  Egbert  T.  Smith,  "during  the  period  of  his 
natural  life,  with  the  right  and  privilege  of  disposing  of  the  same 
by  will  or  devise  to  his  children,  if  any  he  should  have;  and  in  case 
he  should  die  without  leaving  any  children,  lawfully  begotten,  then 
and  in  that  case  I  give  and  devise  the  same  to  the  children  of  mj 
daughter,  Lydia,  to  them,  their  heirs  and  assigns,  forever."  Egbert 
T.  Smith  left  no  wiQ,  and  the  question  is  whether  the  lands,  upon 
his  death,  went  to  his  children.     There  is  no  residuary  clause  in  the 
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win,  beyond  one  which  gives  funds  and  money  over  and  above 
legacies  to  his  daughter,  Lydia,  absolutely.  The  time  intent  and 
meaning  of  the  wUl  is  clear.  The  testator  meant  to  convey  this  land 
to  the  children  of  Egbert  T.  Smitlju  He  gave  a  power  of  disposition 
by  will,  but  this  was  "to  his  children."  It  was  only  in  case  that 
Egbert  T.  Smith  died  childless  that  the  de\'ise  over  was  made  to 
Lydia  and  her  heirs.  A  constniction  which  should  disinherit  these 
children  of  Egbert  T.  Smith,  when  the  testator  was  so  careful  as 
to  limit  his  power  of  disposition  by  will  to  them,  would  be  un- 
warranted. Their  father  could  not  take  away  the  estate  from  them 
by  will,  but  he  could  by  dying  without  one.  If  the  intention  to  give 
the  remainder  to  the  children  is  clear,  the  law  implies  the  gift  to 
them.  Baker  v.  Lorillard,  4  N.  Y.  257;  In  re  Will  of  Vowers,  113 
15^.  Y.  569,  21  N.  E.  Eep.  690;  2  Jarm.  WUls,  (5th  Amer.  Ed.)  133. 
A  gift  over  by  the  testator,  based  on  default  of  children  of  Egbert 
T.  Smith,  strengthens  the  implication  in  favor  of  a  gift  to  the  chil- 
dren, if  the  power  of  appointment  be  not  exercised.  Butler  v.  Grey, 
5  Ch.  App.  26.  The  plaintiffs,  therefore,  took  a  good  title  to  lands, 
upon  the  falling  in  of  the  life  estate  under  the  will  of  William  Smith, 
lie  order  ovemding  the  demurrer  to  the  complaint,  and  the  inter- 
locutory judgment  therein,  should  be  affirmed,  with  costs,  but  with 
leave  to  defendant  to  answer  in  20  days  on  payment  of  costs.  All 
concur. 


INDEPENDENT  ICE  ASS'N  v.  ANDREWS  et  aL 

(Supreme  Ooort,  General  Term,  Second  Department   July  28,  1883.) 

CojiTRAcr— Bbbach  of— What  Constitutes. 

Plaintiff  agreed  to  fumlah  defendants,  for  a  spedfled  term,  two 
ice  bridges  at  its  wharves  from  whicdi  to  s^  ice;  and  defendants 
agreed  to  fmnish  ice  to  be  thus  sold  during  such  term.  The  con- 
tract provided  that  plaintiff  should  receive  a  certain  per  cent,  of  the 
gross  receipts  from  the  sales;  that,  if  either  of  the  bridges  should  becomo 
uncovered,  plaintiff  should  transfer  thereto  ice  from  the  other  bridge, 
and  receive  therefor  50  cents  per  ton;  that,  "in  case  both  of  such  bridges^ 
are  out  of  ice  at  one  time,'*  they  should  be  supplied  from  plaintilTs 
bridges,  'in  the  manner  aforesaid."  Eeld,  that  a  failure  by  defendants  to 
furnish  ice  for  the  bridges  waii  a  breach  of  the  contract,  entitling 
plaintiff  to  the  60  cents  per  ton  for  ooveiing  the  bridges  during  the  re- 
mainder of  the  term. 

Appeal  from  special  term,  B[ingg  county. 

Action  by  the  Independent  Ice  Association  against  Wallace  C. 
Andrews  and  others.  From  a  judgment  overruling  a  demurrer  to 
the  complaint,  defendants  appeal    Affirmed. 

Argued  before  B  AKNAKD,  P.  J.,  and  DYKMAN  and  PRATT,  J  J. 

James  W.  Hawes,  for  appellants. 
Potter  &  Potter,  for  respondent. 

DYKMAN,  J.  This  is  an  appeal  from  an  interlocutory  judgment 
oyerraling  a  demnrr^  to  the  complaint  on  the  ground  that  it  failed 
to  state  a  cause  of  action.    The  complaint  is  based  npon  a  written 
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agreement^  and  alleges  a  breach  thereof  by  the  defendants,  to  the 
damage  of  the  plaintiff.  Although  the  agreement  is  somewhat 
obscure,  we  yet  tihink  it  imposes  mutual  obligations  upon  the  par- 
ties thereto.  It  commences  with  a  recitation  that  the  plaintiff 
has  a  lease  of  two  certain  wharves,  occupied  as  ice  bridges.  It 
agrees  that  if  the  defendants  shall  furnish  ice  to  be  sold  over 
such  bridges  until  the  1st  day  of  April,  1891,  the  plaintiff  will 
furnish  free  wharfage,  hoist,  and  do  all  business  connected  with 
the  selling  of  such  ice,  and  offer  all  the  facilities  in  its  x)ower  to 
increase  the  trade  that  may  be  obtainable  over  these  docks.  Then 
it  is  provided  that  the  defendant  shall  have  the  privilege  of  putting 
a  bridge  boss  to  represent  their  interest,  and  that  the  weighing 
should  be  done  by  their  weighmaster,  or  under  his  supervision,  as 
he  shall  elect;  that  the  cash  shall  be  taken  by  the  defendants' 
cashier;  and  that  all  credits  authorized  by  Mr.  C.  H.  Eldridge, 
representing  the  plaintiff,  4»hall  be  paid  for  daily  by  check  of 
Eldridge.  The  plaintiff  was  to  receive  10  per  cent  of  the  gross 
receipts,  including  credits,  each  day,  for  ice  sold  over  the  bridges, 
and  five  dollars  a  day  was  to  be  deducted  from  the  said  10  per 
cent  to  pay  for  the  services  of  two  men  who  are  at  each  bridge 
to  represent  the  interest  of  the  defendants.  Then  it  was  stated 
to  be  further  understood  that  the  defendants  should  have  the 
privilege  of  canceling  the  agreement  upon  20  days'  notice.  Further, 
it  was  provided  that,  if  either  of  the  bridges  became  uncovered,  the 
plaintiff  should  be  expected  to  cover  said  bridge  fi*om  the  bridge 
which  might  have  ice,  in  such  manner  as  it  thought  best,  and 
for  such  transfer  it  i^ould  receive,  in  addition  to  the  10  per  cent, 
an  additional  allowahce  of  50  cents  per  ton,  such  transfer  to  be 
made  in  an  economical  manner.  The  last  clause  was  this:  'In 
case  both  of  said  bridges  are  out  of  ice  at  one  time,  they  shall  be 
covered  from  such  of  our  bridges  as  may  be  provided  and  in  manner 
aforesaid."  It  was  alleged  in  the  complaint  that  the  plaintiff  per- 
formed all  the  obligations  assumed  by  it  under  the  agreement,  but 
that  the  defendants  neglected  and  refused  to  furnish  ice  to  be 
sold  over  the  wharf  and  bridges,  excepting  prior  to  about  the  10th 
day  of  September,  1890,  and  that  after  such  date  they  wholly 
neglected  to  furnish  ice,  as  required  by  the  terms  of  the  agree- 
ment; that,  by  reason  of  such  neglect,  the  plaintiff  was  compelled 
to  and  did  cover  the  bridge  mentioned  from  other  bridges  at  which 
it  had  ice,  from  time  to  time,  to  the  amount  of  about  6,000  tons, 
and  that  the  transfer  was  made  in  an  economical  manner;  that 
the  defendants  have  paid  nothing  to  the  plaintiff  either  for  the 
bui^ess  carried  on,  or  for  furnishing  ice  to  cover  the  bridges; 
and  that  the  agreement  has  never  been  canceled. 

fTaken  as  a  whole,  the  written  instrument  constituted  a  con- 
tract between  the  parties  to  enter  xrpon  the  business  of  selling  ice. 
The  ice  was  to  be  furnished  by  the  defendants,  and  sold  by  the 
plaintiff  at  its  wharves,  and,  if  they  failed  to  furnish  ice  to 
cover  the  bridges,  the  plaintiff  was  to  cover  them,  and  receive  50 
cents  a  ton  for  so  doing.    We  assume  that  the  word  '^cover^  is 
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used  in  the  agreement  in  the  sense  of  furnish,  and  that  the  defend- 
ants were  under  obligation  to  furnish  ice  at  the  bridges  every  day  to 
continue  the  business  in  operation.  Such  being  the  contract,  the 
failure  of  the  defendants  to  furnish  ice  at  the  bridges  constituted 
a  breach,  and  the  damage  therefor  is  fixed  at  50  cents  a  ton.  In 
this  Tiew  the  complaint  states  a  cause  of  action,  and  the  judg- 
ment should  be  affirmed,  with  costs.    All  concur. 


CURRY  ▼.  GLEASON. 

(Supreme  Ck>urt,  General  Term,  Second  Department   July  28,  18d3.) 

Appeal— Review— Conflicting  Eyidence. 

A  verdict  for  plaintllT  wUl  not  be  disturbed  on  appeal  where  the  evi- 
dence is  conflicting. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Thomas  Curry  against  Patrick  J.  Gleason.  Judgment 
for  plaintiff.     Defendant  appeals.     Affirmed. 

Argued  before  BAKNARD,  P.  J.,  and  DYKMAN  and  PRATT, 
JJ. 

S.  B.  &  D.  Noble,  for  appellant 
William  E,  Stewart,  for  respondent 

DYKMAN,  J.  This  action  was  brought  to  recover  the  sum  of 
f  1,058.32  loaned  to  the  defendant  by  the  plaintiff  between  the  1st 
day  of  January,  1887,  and  the  6th  day  of  January,  1890.  The  de- 
fense set  up  in  the  answer  was  a  general  denial.  The  cause  was 
tried  at  the  circuit,  before  a  jury,  where  the  plaintiff  testified  to 
his  claim  in  detail;  and  the  defendant,  as  a  witness  in  his  own 
behalf,  denied  that  he  ever  borrowed  any  money  from  the  plain- 
tiff, and  denied  his  claim  absolutely.  The  cause  was  submitted  to 
the  jury  upon  that  contradictory  testimony,  and  the  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  the  full  amount  of  his  claim. 
The  defendant  has  appealed  from  the  judgment,  and  from  the  order 
denying  the  motion  for  a  new  trial  on  the  minutes  of  the  court. 
Under  well-settled  rules  of  law,  it  is  obvious  we  cannot  interfere 
with  the  judgment  There  are  no  questions  of  law  involved,  and 
the  testimony  was  contradictory,  and  thus  presented  a  case  x>ecul- 
iarly  within  the  province  of  the  jury.  The  testimony  of  the  plain- 
tiff was  amply  sufficient  to  justify  the  verdict,  and  the  jury  must 
have  found  it  true.  The  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs.     All  concur. 


PALMER  ▼.  PALMER, 

(Supreme  Ooort,  General  Term,  Second  Department   July  28,  1893.) 

1.  Easements— Way  op  Necessity. 

Out  of  the  rear  of  a  farm,  in  which  plaintiff  and  defendant  had  interests 
by  inheritance  from  their  father,  a  burial  plot  was  conveyed  to  plaintiff. 
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On  the  same  day,  plaintiff  and  tbe  other  heirs  conyeyed  their  interests 
In  the  farm  to  defen<lant.  Neither  deed  provided  for  any  right  of  way 
over  the  farm  to  the  plot  This  plot  lay  to  the  side  of  a  burial  ground 
which  faced  on  a  public  lane,  and  to  the  rear  of  a  burial  plot  which  had 
been  conveyed  to  defendant  and  his  brothers  by  their  father,  and  which 
cornered  on  the  lane.  The  three  burial  groimds  were  inclosed  by  one  fence. 
Steps  led  from  the  lane  to  the  plot  of  defendant  and  his  brothers,  over 
land  of  defendant,  and  plaintiff's  plot  could  be  reached  over  either  of  the 
others.  Hdd,  that  plaintiff  had  no  way  of  necessity  across  defendant's 
farm  to  her  burial  plot. 

2.  Same— Extinguishment. 

If  there  was  any  siioh  way  of  necessity,  it  was  extinguished  when  de- 
fendant made  the  land  over  which  the  steps  passed  a  part  of  the  lane, 
thereby  enabling  one  to  go  onto  the  plot  of  defendant  and  his  brothers, 
and  thence  onto  plaintiff's,  without  passing  over  private  property  of 
defendant. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Harriet  M.  Palmer  against  John  W.  Palmer  to  establish 
a  right  of  way  in  plaintiff  over  defendant's  farm,  and  to  enjoin  de- 
fendant from  interfering  with  her  in  the  exercise  of  that  right 
Judgment  for  defendant    Plaintiff  appeals.    Affirmed. 

Argued  before  BAENAED,  P.  J.,  and  PRATT,  J. 

Isaac  N.  Mills,  for  appellant 

William  A,  Woodwoi'th,  for  respondent 

BABNABD,  P.  J.  John  Palmer,  a  resident  of  Mamaroneck,  in 
Westchester  connty,  owned  a  farm  on  Weaver  street, — a  public 
highway.  There  was  in  the  rear  of  this  farm  a  private  family  bury- 
ing ground.  Palmer  died  in  1872,  leaving  five  children.  Before  his 
death  he  conveyed  the  then  family  burying  ground  to  his  three  sona 
The  three  sons,  in  1874,  conveyed  to  the  plaintiff  and  her  sister  a 
small  piece  of  land  adjoining  this  family  burial  plot,  to  be  a  burial 
place  for  them  and  their  heirs.  Susan  A.  Dean,  one  of  the  sisters, 
conveyed  this  small  plot  to  the  plaintiff  in  1876.  There  was  no 
right  of  way  reserved  in  the  deed  from  the  brothers  to  the  two 
sisters,  or  in  that  from  Mrs.  Dean  to  the  plaintiff.  The  questions 
presented  are:  Was  there  ever  a  way  of  necessity?  Or,  if  there 
was,  has  it  been  extinguished  by  the  creation  of  another  and  more 
convenient  way  of  access  to  the  lot?  These  are  questions  of 
fact,  under  the  evidence  presented,  which  involve  an  examination  of 
the  circumstances  shown  to  have  existed  when  the  conveyance  was 
made  to  the  plaintiff  and  her  sister.  There  was  a  very  old  burial 
ground,  called  the  "Bloomer  &  Haight  Burial  Ground."  On  the 
west  of  this  there  was  an  old  family  plot  of  the  Palmer  family,  with 
a  path  between  the  two  plots,  running  north  and  south.  The  plot 
conveyed  to  the  plaintiff  was  north  of  the  Palmer  plot,  and  was  at 
the  end  of  this  path;  the  two  Palmer  plots  making,  with  the 
Bloomer  plot,  a  substantially  rectangular  plot  of  land.  The 
Bloomer  &  Haight  plot  fronted  on  an  old  lane,  wMch  had  been  used  as 
a  means  of  approach  to  that  lot  for  nearly  a  hundred  years,  (the 
Palmer  plot)  The  Palmer  plot  reached  the  old  lane  at  its  comer, 
only;  but  in  1872  the  owner  built  a  fence  around  the  whole  plot 
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made  up  of  the  three  burial  grounds,  and  made  steps  from  the 
Palmer  inclosui-e  to  the  lane.  In  1874  the  plaintiff  acquired  her 
title  to  the  plot  in  question,  and  on  the  same  day  she  conveyed  her 
interest  in  the  defendant's  farm,  and  neither  deed  reserved  or 
prave  any  right  of  way  to  the  plot  Under  this  state  of  these  exist- 
ing facts,  there  was  no  right  of  way  of  necessity  resulting  to  plain- 
tiff and  her  sister.  It  was  intended  that  the  burials  should  be  made 
in  the  plot  through  the  lane  over  the  stone  steps,  or  through  the 
Bloomer  &  Haight  lots  direct  from  the  lane.  This  lane  is  public. 
It  is  idle  to  doubt  the  fact.  It  has  been  open  and  used  for  nearly 
a  century  to  go  to  a  public  burial  ground.  The  right  of  way  over 
the  Bloomer  piece  is  not  disputed  by  any  one.  The  plaintiff  has  a 
right  in  the  Palmer  plot,  and  must  approach  the  land  in  question 
through  It,  there  being  no  connection  with  the  defendant's  land 
otherwise.  There  are  no  grounds  upon  which  a  right  of  way  of 
necessity  can  be  based.  The  land  cap  be  reached  through  and  by 
a  public  highway,  and  the  piece  of  land  was  bought  and  sold  with 
that  local  understanding.  The  deed  of  the  defendant's  plot  was  con- 
veyed with  a  right  of  way  to  it  through  the  lane,  and  this  small 
piece  of  plaintiff's  was  but  an  addition  to  this  plot,  in  respect  to 
burials.  The  way  of  necessity  is  extinguished.  Some  five  or  six 
years  ago  the  defendant  threw  a  portion  of  his  land  into  the  lane 
opi)osite  the  south  end  of  the  Palmer  lot,  which  enabled  pereons  to 
pass  to  the  Palmer  lot  without  going  over  private  property  of  de- 
fendant The  widening  of  the  lane  gave  access  sufficient  for  burial 
purposes,  but  without  width  for  wagons  to  pass.  The  burials  have 
always  been  made  in  the  old  burial  ground  by  steps  from  the  lane. 
When  the  lane  was  widened  so  as  to  permit  access  direct  from 
the  lane  to  the  Palmer  lot,  the  way  was  shorter  to  defendant's  lot, 
and  more  convenient.  This  extinguished  a  right  of  access  over 
defendant's  farm,  if  one  existed.  Holmes  v.  Goring,  2  Bing.  76; 
Holmes  v.  Seely,  19  Wend.  507.  The  judgment  should  be  affirmed, 
with  costs. 


OLMSTEAD  v.  TOWN  OP  POUND  RIDGB. 
(Supreme  Ooort,  (General  Term,  Second  Department    July  28,  1893.) 

1.  Dbfectivb  Bridgb— Notice  of  Injury— Avebmbnt  m  Complaint. 

A  complaint  In  an  action  against  a  town,  for  injurlea  caused  by  de- 
fendant's negligence  in  failing  to  keep  a  bridge  in  repair,  must  aver  tliat 
the  claim  was  served  on  the  supervisors  of  the  town  within  6  months  after 
the  cause  of  action  accrued,  and  that  15  days  elapsed  after  the  claim 
was  BO  presented  before  the  action  was  commenced,  as  required  by  Laws 
1890,  c  568,  §  la 

2.  Save — Tiicb  op  Ratsiko  Objection. 

Objection  to  the  comphiint,  for  failure  to  show  that  such  notice  was 
given,  may  be  raised  at  any  stage  of  the  action. 

Appeal  from  circuit  court,  Westchester  county. 
Action  by  Charles   O.   Olmstead   against  the  town  of  Pound 
Ridge  to  recover  damages  for  injuries  to  plaintiff's  horse,  caused 
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by  defendant's  negligence  in  failing  to  keep  a  bridge  in  repair. 
From  a  judgment  dismissing  tlie  complaint,  plaintiff  appeals. 
Affinned. 

Ou  the  artirament,  plaintiff  contended  that  the  statute  referred  to  in  the 
opinion  Is  In  conflict  with  article  8,  §  3,  of  the  constitution  of  New  York, 
wliich  provides  that  all  corporations  shall  have  the  right  to  sue,  **and  sAiall 
be  subject  to  be  sued,  in  all  courts,  in  like  cases  as  natural  persons,'*  and 
with  section  1,  art.  14,  of  the  constitution  of  the  United  States,  which  dedare« 
that  no  state  shall  deny  to  any  person  within  Its  jurisdiction  the  equal  pro- 
tection of  the  laws.  He  also  contcndiHl  that  tlia  Umitation  of  such  statute  If 
unreasonably  short,  and  therefore  yoid. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

Charles  Haines,  for  appellant. 
Smith  Lent,  for  respondent. 

BARNARD,  P.  J.  The  complaint  is  framed  to  recover  damages 
for  a  neglect  to  keep  a  highway  in  the  town  of  Pound  Ridge  in 
proper  repair  by  the  commissioners  of  highways  of  the  town.  The 
accident  is  alleged  to  have  occurred  by  the  neglect  of  the  com- 
missioners, and  without  any  neglect  upon  plaintiffs  part,  on  the 
25th  of  March,  1892.  The  complaint  contains  no  averment  that 
the  claim  was  served  upon  the  supervisor  of  the  town  within  6 
months  after  the  cause  of  action  accrued,  nor  that  15  days  had 
elapsed  after  the  claim  was  so  presented  before  the  action  was 
commenced,  according  to  the  requirement  of  section  16,  c.  568, 
Laws  1890.  The  complaint  was  dismissed  for  this  defect  at  the 
opening  of  the  trial.  The  law  in  question  simply  imposed  a  con- 
dition which  affected  the  remedy,  and  is  subject  to  no  objection. 
Morse  v.  (Joold,  11  N.  Y.  281;  In  re  Palmer,  40  N.  Y.  561.  It 
was  necessary  to  aver  the  performance  of  the  conditions  pre- 
cedent in  the  complaint.  This  defect  in  the  complaint  can  be 
raised  at  any  stage  of  the  action.  Reining  v.  City  of  Buffalo,  102 
N.  Y.  308,  6  N.  E.  Rep.  792.  The  judgment  should  be  affirmed,  with 
costs. 


McNEIL  V.  NEW  YORK,  L.  B.  ft  W.  R.  CO. 

(Supreme  Omrt,  General  Term,  Second  Department   July  28,  1803.) 

Master  and  Sbrvant— Assumption  of  Risk. 

A  brakeman  who  has  been  more  than  n  year  in  the  employ  of  a  nfl- 
road  company  assumes  the  risk  incident  to  the  fact  that  some  of  the  goaid 
railR  in  the  company's  switch  yards  are  not  blocked,  so  as  to  prerent  an 
employe's  foot  from  being  caught  between  the  guard  raU  and  the  main 
raU;  and  the  company  is  not  liable  for  his  death,  caused  by  failure  to 
block  such  guard  rails.  Appel  y.  Raihoad  Ck>.,  19  N.  B.  Bep.  93,  111  N. 
Y.  550,  foUowed. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  James  McNeil,  as  administrator  of  the  estate  of  Arthur 
McNeil,  deceased,  against  the  New  York,  Lake  Erie  &  Westem 
Railroad  Company,  to  recover  damages  for  the  death  of  plaintiiFs 
intestate,  caused  by  defendant's  negligence  while  he  was  in  its 
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employ  as  a  brakeman^  In  which  position  he  had  been  engaged 
more  than  a  year.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.     Affirmed. 

Argaed  before  BABNABD,  P.  J.,  and  DYKMAlf  and  PBATT, 
JJ. 

John  W.  Lyon,  for  appellant. 
Lewis  E.  Carr,  for  respondent 

BARNAKD,  P.  J.  Arthur  McNeil,  on  the  2d  of  December,  1888, 
was  killed  by  being  run  over  by  the  moving  cars  of  defendant. 
The  deceased  was  a  brakeman  in  the  employ  of  defendant,  and  the 
accident  to  him  happened  whDe  he  was  engaged  in  switching 
cars.  The  deceased  stepped  between  moving  cars  to  disconnect 
them,  and  his  foot  was  caught  between  the  guard  rail  and  the 
main  rail.  The  negligence  claimed  on  the  part  of  defendant  is 
that  the  company  did  not  block  the  guard  rail,  which  is  done  by 
placing  in  the  open  space  between  the  two  rails  something  which 
would  prevent  the  foot  of  an  employe  from  being  caught  between 
the  two  rails.  The  rule  is  that  an  employe  assumes  the  risk 
of  the  employment.  Kern  v.  Refining  Co.,  125  N.  Y.  50,  25  N.  E. 
Bep  1071;  Davidson  v.  Cornell,  132  N.  Y.  228,  30  N.  E.  Rep.  573. 
The  master  is  not  bound  to  furnish  the  best  kind  of  appliances,  or 
to  give  an  extreme  character  to  the  structure,  so  as  to  insure 
safety.  The  measure  of  duty  is  reasonable  care.  The  evidence 
tended  to  show  that  some  guard  rails  were  blocked,  and  some  not. 
The  case  cannot  be  distinguished  from  the  case  of  Appel  v.  Railroad 
Ck).,  Ill  N.  Y.  550,  19  N.  E.  Rep.  93.  The  nonsuit  was  therefore 
right,  and  the  judgment  should  be  affirmed,  with  costs.     All  con- 

CUP- 


HORTON  V.  BARNES  et  aL 
(Supreme  Court,  General  Term,  Second  Department   July  28,  1893.) 

DmCOVBRY—EXAMINATION  BBFORB  TrIAL— SUFFICIENCY  OF  MOVINO  AFFIDAVIT. 

Where  an  order  for  the  examination  of  one  of  defendants  before  trial 
is  based  on  the  complaint  and  answer,  as  well  as  on  the  atfidavlt  of  plain- 
tiff's attorney,  and  every  aUegation  in  the  affidavit  made  on  information 
and  belief  Is  contained  in  the  complaint,  such  order  will  not  be  set  aside 
on  the  ground  that  "the  sources  of  affiant's  information  are  not  disclosed," 
or  that  the  aUegatlons  in  the  affidavit  "as  to  plaintiff's  intentions  and  aUe- 
gations  are  not  corroborated  by  plaintiff." 

Appeal  from  special  term,  Kings  connty. 

Action  by  Isabella  Horton  against  William  Barnes  and  William 
W«iinwright  to  recover  damages  for  personal  injuries  sustained 
while  lawfully  using  a  certain  apparatus  kept  by  defendants  for 
the  amusement  of  the  public,  known  as  a  "Razzle  Dazde,'^  and  caused 
by  defendants'  negligence.  Prom  an  order  denying  their  motion 
to  set  aside  an  order  for  the  examination  of  defendant  Wainwright 
before  trial,  defendants  apx)eaL     Affirmed. 
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Plaintiff  filed  a  verificxl  complaint,  in  paragraph  2  of  which  she  alleges  that, 
ns  she  is  informed  and  believes,  at  the  time  of  her  injury,  defendants  were 
the  OAvners  or  lessees  of  a  certain  apparatus  for  the  use  and  amusement  of 
the  public,  commonly  kno^vn  as  a  "Itazzle  Dazzle,"  and  that  they  had  posses- 
sion, contix)l,  and  management  of  such  apparatus.  Defendants  filed  a  veri- 
fied answer,  in  Avhich  the  allegations  of  paragraph  2  of  the  complaint  ap! 
denied.  Afterwards,  plaintiff  moved  for  the  examination  of  defendant  Waln- 
wright  before  trial,  the  moving  affidavit  being  made  by  her  attorney.  After 
reciting  the  nature  of  the  action,  and  the  substance  of  the  allegations  of  the 
oomplaint  and  answer,  the  affidavit  states  that  deponent  further  says  that 
the  testimony  of  defendant  Wainwn'ght  Is  material  and  necessary  to  prove 
what  interest  or  control  of  such  razzle  dazzle  defendant  had  at  the  time  of 
the  injuries  aforesaid,  and  deponent  deems  it  material  and  necessary  to  ex- 
amine defendant  Wainwrlght  in  advance  of  the  trial  of  this  action,  for  the 
piurpose  o(f  obtaining  admissions  of  said  facts  in  issue,  and  to  dispense  with 
the  necessity  of  procuring  witnesses  to  establish  facts  which  may  be  ad- 
mitted by  defendnnt  on  such  examination.  Deponent  alleges,  on  informatiou 
and  belief,  that  all  the  facts  above  alleged  are  within  the  personal  tmowledge 
of  defendants,  and  that  it  is  material  and  necessary  for  plaintiff  to  ascertain 
what  control  d^endant  had  of  the  razzle  dazzle  mentioned  in  the  complaint; 
that  the  testimony  of  defendant  Wainwrlght  is  therefore  necessary  and 
materinl  to  the  plaintiff,  for  use  at  the  trial  of  this  action.  Plaintiff  desiren 
and  intends  to  use  the  said  testimony  at  the  tiiol  for  the  purpose  of  proving 
that  defendants  Wainwrlght  and  Barnes  had  possession  and  control  of  the 
razzle  dazzle  at  the  time  alleged  in  the  complaint,  and  were  the  owners 
thereof. 

Argued  before  BARNARD,  P.  J.,  and  DYK14AN  dnd  PBATT, 
JJ. 

Raphael  J.  Moses,  Jr.,  for  appellants. 
Roswell  H.  Carpenter,  for  respondent 

PRATT,  J.  This  is  an  appeal  from  an  order  made  at  special 
term,  denying  defendants'  motion  to  set  aside  an  order  for  the 
examination  of  the  defendant  Wainwright  before  triaL  The  mo- 
tion was  made  on  certain  grounds  particularly  specified  in  defend- 
ants' notice  of  motion.  It  is  unnecessary  to  refer  to  but  two  of 
them, — ^the  third  (that  "the  sources  of  the  affiant's  information 
are  not  disclosed")  and  the  fourth,  (that  "the  allegations  as  to 
plaintiff's  intentions  and  allegations  are  not  corrobomted  by  the 
plaintiff.")  The  answer  to  both  of  these  grounds  is  that  the  order 
for  defendant's  examination  is  based  on  the  pleadings,  as  wdl  as 
the  affidavit  of  plaintiff's  attorney.  Every  allegation  in  the  affi- 
davit that  is  alleged  on  information  and  belief  is  contained  in  the 
complaint  In  our  opinion,  the  papers  on  which  the  order  was 
granted  were  sufficient,  and  the  motion  to  set  aside  the  order  was 
properly  denied.  The  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 


(Tl  TT„^    174) 

MEGRUE  V.  UNITED  LIFE  &  ACC.  INS.  CO. 

(Supreme  Oourt,  General  Term,  Second  Department    July  28,  1893.) 

h  Appeal — £<^mTABLB  Defenbk— Jury  Trial— Objection  not  Made  Bbloit. 
An  objection  that  an  action  on  a  life  Insurance  policy  should  not  hi've 
been  tried  to  a  Jury  because  an  omii table  defense  was  pleaded  comes  too 
late  when  it  is  first  made  on  appeal. 
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2.  Equitablb  Action— Jubt  Trial. 

The  trial  judge  in  an  eqtiity  case  may  take  the  verdict  of  a  Jury  to  In- 
form his  conscience. 
8.  Life  Insubancb— Action  on  Policy— Etidbncib-— Application. 

Where,  in  an  action  on  a  life  insurance  policy,  the  admissions  in  the 
answer  and  on  the  trial  and  the  policy  make  a  prima  facie  case  for  plain- 
tiff,  it  is  in  the  discretion  of  the  court  whether  or  not  to  require  plaintiff 
to  put  the  application  in  evidence. 
4L  Bamb—Qurstion  for  Jury. 

Where  there  is  evidence  in  such  case  to  support  the  contenti<M]8  of  both 
parties  on  the  vital  issues,  it  is  properly  submitted  to  the  Jury. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Anna  Megrue  against  tiie  United  Life  Insurance  As- 
fiociation,  sued  as  United  life  &  Accident  Insurance  Company,  on 
a  life  insurance  policy  Issued  on  the  life  of  Conduce  G.  Megrue, 
plaintiff's  husband.  From  a  judgment  entered  on  the  verdict  of 
a  jury  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial  made  on  the  minutes,  defendant  appeals.    Affirmed. 

Ai^ed  before  BARNARD,  P.  J.,  and  D YKMAN  and  PRATT,  JJ. 

Harry  Wllber,  for  appellant 

Bergen  &  Dykman,  (James  C.  Bergen,  of  counsel,)  for  respondent. 

PRATT,  J.  Thl«  is  an  appeal  from  a  judgment  entered  upon 
a  verdict  of  a  jury,  and  from  an  order  denying  a  new  trial  upon 
the  minutes.  The  action  was  upon  a  life  insurance  policy,  and  the 
defense  was  an  affirmative  one,  based  upon  allegations  that  the 
-deceased  made  false  answers  in  his  application  for  insurance.  The 
issues  submitted  to  the  jury  were  three  in  number,  viz.:  (1)  Whether 
the  application  for  insurance  was  made  December  31,  1889,  or  on 
January  9,  1890.  (2)  Was  the  deceased's  answer  to  question  No. 
7  in  his  application  a  true  answer?  And  (3)  did  the  deceased  make 
a  true  answer  to  the  question,  '*Have  you  ever  had  any  serious 
illness,  local  disease,  or  personal  injury?" 

It  is  apparent,  and  the  court  so  instructed  the  jury,  that,  if 
they  found  in  the  affirmative  upon  the  first  question, — ^L  e.  that 
the  application  was  made  on  December  31,  1889, — there  was  no 
occasion  to  consider  the  second  question,  as  it  was  conceded  that 
-at  that  time  there  had  been  no  refusal  by  any  other  company  to 
issue  a  policy  upon  any  application  made  by  the  deceased.  Upon 
the  first  question  there  was  much  evidence  taken,  and  it  was  of 
a  highly  contradictory  character.  We  think,  as  the  matter  stood, 
the  court  properly  submitted  the  case  to  the  jury,  and  that  their 
verdict  must  stand. 

The  main  issue  was  upon  the  third  question,  to  wit,  the  physical 
condition  of  the  insured  at  the  time  the  insurance  was  effected. 
The  defendant  assumed  the  affirmative  upon  the  issue  that  the 
deceased  falsely  answered  the  question  as  follows:  '*Have  you 
ever  had  any  serious  illness,  local  disease,  or  personal  injury?'^ 
Upon  this  issue  much  evidence  was  taken,  and  we  cannot  say 
there  was  any  such  preponderance  of  testimony  as  to  require  the 
court  to  take  it  away  from  the  jury,  and  it  is  entirely  clear  that 
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the  verdict  Is  sustained  by  the  evidence.  But  the  drfendant 
claims  that,  inasmuch  as  an  affirmative  equitable  defense  was 
pleaded,  it  was  error  to  try  the  cause  at  circuit  with  a  jury.  One 
answer  to  this  proposition  is  that  it  was  tried  at  circuit  without  ob- 
jection, and  another  is  that  a  judge  in  an  equity  case  can  seek  the 
verdict  of  a  jury  to  inform  his  conscience. 

Another  ground  of  error  is  that  the  plaintiff  did  not  put  in  evi- 
dence the  application  for  insurance  made  by  the  deceased.  The 
policy  and  the  admissions  in  the  answer  and  upon  the  trial  made 
out  a  prima  facie  case,  and  it  was  in  the  discretion  of  the  judge 
whether  to  require  the  plaintiff  to  put  in  the  application  or  not 
The  defendant  was  not  prejudiced  by  his  refusal  to  so  order.  It 
was  pre-eminently  a  case  for  a  jury  to  determine,  as  it  involved 
disputed  questions  of  fact  and  conflicting  testimony  and  the  credi- 
bility of  witnesses.  There  was  evidence  to  support  the  conten- 
tions of  both  parties.  Under  such  circumstances,  the  verdict  must 
stand.  We  have  examined  all  the  exceptions,  and  find.no  error 
sufficient  to  warrant  a  reversal  of  the  judgment  or  the  granting  ol 
a  new  trial    Judgment  affirmed,  with  costs.    All  concur. 


CROWN  v.  ORR  et  .iL 

(Supreme  CJoart,  General  Term,  Second  Department   July  28,  1893.) 

Appeal— Verdict— SuPFiciBNCY  op  Evidence. 

A  verdict  for  plalntifT,  rendered  on  plaintiff's  erLdeace,  win  not  be  dl^ 
turbed  on  appeal  because  he  was  contradicted  by  otBier  witnesses. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Dennis  Crown,  an  infant,  by  Patrick  Crown,  his 
guardian  ad  litem,  against  John  C.  Orr,  Henry  Steers,  Charles  K 
Sparks,  Richard  S.  Orr,  and  Michael  McDonnell,  to  recover  damages 
for  personal  injuries  caused  by  defendants'  negligence  while  plain- 
tiff was  in  their  employ  in  a  planing  mill.  From  a  judgment 
entered  on  the  verdict  of  a  jury  in  favor  of  plaintiff,  and  from  an 
order  denying  their  motion  for  a  new  trisd,  defendants  appeal 
Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Butler,  Stillman  &  Hubbard,  (John  Notman,  of  counsel,)  for  ap- 
I)ellants. 
Isaac  S.  Catlin,  for  respondent 

PRATT,  J.  The  trial  judge  chai*ged  the  jury  fully  upon  all  the 
questions  of  law  involved,  and  as  favorably  to  the  defendants  as 
they  could  require.  The  plaintiff's  testimony,  if  credited,  entitled 
him  to  recover.  Those  of  defendants'  servants  who,  if  plaintiff  was 
to  be  believed,  were  themselves  in  fault,  contradicted  the  plaintiff, 
and  the  court  charged  that,  as  plaintiff  was  an  interested  party 
the  jury  should  consider  that  fact,  and  might  disbelieve  hiin,  even 
when  not  contradicted.    The  jury  gave  faith  to  his  testimony,  and 


Digitized  by 


Google 


Sup.  Ct]  THORN  V.  BBAHD.  621 

we  cannot  say  they  were  in  error.  It  will  not  do  to  say  that  a 
plaintiff  can  never  recover  on  his  own  testimony,  when  he  is  con- 
tradicted. That  wonld  put  him  at  the  mercy  of  those  surrounding 
him.  The  circuit  judge  was  satisfied  with  the  verdict,  and  so  are 
we.    Judgment  affbrmed,  with  costs.    All  concur. 


(71  Hun,  182.) 
PEOPLE  ex  rel.  TOY  v.  MAYBB. 

(Supreme  Court,  General  Term,  Second  Department   July  28,  1893.) 

Wkit  of  Prohibition— Pbrbmptort  and  Alternative  Writs. 

There  is  no  merit  in  an  appeal  from  an  order  granting  a  peremptory 
writ  of  prohibition  to  prevent  a  commitment  to  prison  where  no  polut 
is  made  that  the  case  was  not  a  proper  one  for  the  writ,  or  that  the 
facts  did  not  warrant  it,  but  the  only  point  is  that  it  should  have  been 
an  altomatiye  writ,  tliough  there  was  a  healing  on  the  merits  on  an  order 
to  show  caube. 

Appeal  from  special  term,  Westchester  connty. 

Application 'for  writ  of  prohibition  on  the  relation  of  Daniel 
S.  Toy  against  Alexander  U.  Mayer,  as  a  conunissioner  of  the 
Bui>erior  court  of  Baltimore  city,  Md.  From  an  order  gi*antin^ 
the  same,  defendant  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

Alexander  U.  Mayer,  in  pro.  per. 
David  H.  Hunt,  for  respondent 

PRATT,  J.  Ttere  is  no  merit  in  this  appeal.  The  only  point 
made  is  that  a  peremptory  writ  of  prohibition  was  issued,  in- 
stead of  an  alternative  writ  No  point  is  made  that  this  was  not 
a  proper  case  for  such  writ,  or  that  the  facts  did  not  warrant  It, 
but  only  that  an  alternative  writ  should  have  been  issued.  A 
hiring  upon  the  merits  was  had  upon  an  order  to  show  cause, 
which,  in  effect,  fuUy  answered  the  purpose  of  an  alternative  writ. 
The  object  of  the  proceeding  was  to  prevent  the  defendant  from 
oppressively  and  illegally  committing  the  relator  to  prison;  and 
the  fact  that  it  was  called  a  "writ  of  prohibition"  is  not  material 
so  long  as  the  decision  was  right  upon  the  merits,  and  a  pitoper 
result  was  accomplished.  No  object  could  have  been  served  by 
issuing  an  alternative  writ,  as  It  appeared  that  only  a  question 
of  law  was  involved,  and  a  short  cut  was  adopted  1x)  accomplish 
a  just  result.     Order  affirmed,  with  costs  and  disbursements. 


(71  Hun,  112.) 
THORN  V.  BEARD. 

(Supreme  Ooort,  General  Term,  Second  Department   July  28,  1893.) 

Costs — LiABiLrrr  o»  Asbionke  op  Clatm— Action  by  Asstgnor. 

An  a8siisnment  of  a  claim  as  collateral  to  an  indebtedness  of  the  as- 
signor to  the  assignee  does  not  give  the  OFSignee  such  a  beneficial  in- 
terest that  he  may,  imder  Code  Civil  Proc.  §  3247,  be  ordered  to  pay  the 
costs,  where,  In  un  action  on  tl»e  claim  by  the  assignor,  judgment  for 
costs  was  rendered  against  him. 
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Appeal  from  special  term,  Dutchess  county. 

Action  by  Mary  Thorn  against  Oliver  T.  Beard.  Judgment  for 
defendant  for  costs.  From  the  denial  of  defendant's  motion  thiat 
Peter  B.  Hayt,  to  whom  the  claim  sued  on  had  been  assigned  as 
collateral  security,  should  be  ordered  to  pay  the  costs,  defendant 
appeals.    AJBrmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

Oliver  T.  Beard,  appellant  in  pro.  per. 

Hackett  &  Williams,  for  respondent  Peter  B.  Hayt 

Wood  &  Morsehauser,  for  respondent  Mary  Thorn- 

PRATT,  J.  Motion  to  make  an  assignee  of  a  claim  in  suit  paj 
costs.  It  was  held  in  the  case  of  Peck  v.  Yorks,  75  N.  Y.  421,  that 
an  assignment  of  a  cause  of  action,  made  simply  as  collateral  to  an 
indebtedness  of  the  assignor  to  the  assignee,  is  not  such  a  trans- 
fer as  makes  the  assignee  liable  for  costs,  under  the  provisions 
of  the  old  Code  of  Practice  (section  321,)  and  this  rule  has  been  ad 
hered  to  ever  since.  It  is  true  the  Code  was  reenacted  and 
amended  by  substituting  section  3247  of  the  new  Code  of  Civil 
Procedure  in  place  of  section  321  of  the  old  Code,  yet  in  respect  to 
this  matter  the  latter  section  is  not  materially  varied  from  the 
former.  This  is  so  stated  in  the  notes  to  section  3247  of  new 
Code.  See  Banks'  Bros.  Annotated  Code.  The  words  'T)eneflcially 
interested  therein'*  mean  one  who  takes  the  absolute  title  therein 
as  transferee,  and  not  a  person  who  merely  holds  it  as  collateral 
security  for  the  payment  of  a  debt  In  this  cas6  it  appears  timt 
Hayt,  the  person  against  whom  the  relief  was  sought,  was  a 
holder  of  the  claim  in  suit  as  collateral  security  for  a  debt  due 
him  from  the  plaintiff,  and  in  no  other  way  was  interested  in  said 

suit    Order  affirmed,  with  costs  and  disbursements. 

• 

DYKMANT,  J.  William  L  Thorn  was  a  lawyer  in  the  city  of 
Poughkeepsie,  and  died  on  the  1st  day  of  March,  1890.  Havbg 
performed  professional  services  for  the  defendant,  he  assigned  his 
claim  therefor  to  Peter  B.  Hayt  on  the  3d  day  of  January,  1888. 
as  collateral  security  for  an  indebtedness  to  Hayt,  and  for  certain 
contingent  liability  as  indorser  of  notes.  In  May,  1889,  Thorn  com- 
menced this  action  against  the  defendant  to  recover  such  claim. 
He  obtained  a  judgment  against  Beard,  which  was  affirmed  at  the 
general  term,  (14  N.  Y.  Supp.  339,)  but  reversed  in  the  court  of 
appeals,  (32  N.  E.  Kep.  141.)  Mary  Thorn  was  substituted  as  the 
plaintiff.  Upon  the  new  trial,  after  the  reversal  by  the  court  of 
appeals,  the  defendant  obtained  a  judgment  for  costs,  and  there- 
after made  a  motion  at  the  special  term  to  comi)el  Mr.  Hayt  to 
pay  the  costs,  upon  the  ground  that  he  was  the  party  in  interest 
for  whose  benefit  the  action  had  be^i  prosecuted.  The  motion 
was  denied,  and  the  defendant  has  appealed  from  the  order  of  de- 
nial. 

The  appeal  cannot  prevail,  for  the  reason  that  an  assignment  of 
a  cause  of  action  as  collateral  security  to  an  indebtedness  of  the 
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assignor  to  the  assignee  is  not  such  a  transfer  as  makes  the  as- 
signee liable  for  costs.  Peck  v.  Yorks,  75  N.  Y.  421.  The  order 
shonld  be  affirmed,  with  |10  costs  and  disbursements. 


(71  Hun,  120.) 
In  re  GpSS'  ESTATE.     In  re  TUTHILL.     In  re  ROGERS. 

(Supreme  Cknirt,  General  Term,  Second  Department.   July  28,  18d3.) 

1.  AnMUsrisTBATioN— Assets— What  are. 

Wliere  a  widow  coUects  a  debt  due  her  deceased  husband,  the  same  be- 
longs to  decedent's  estate,  in  the  absence  of  a  gift  thereof  to  her  by  do* 
cedent 

S.  Same— Li7B  Ikbubahce— Rights  of  Creditors. 

Laws  1870,  c.  277,  §  1,  provides  that  a  married  woman  may  Insure  the 
life  of  her  husband  for  her  sole  use,  and  that  the  insurance  shall  be  pay- 
able to  her  fi«e  from  the  claims  of  the  husband's  creditors;  but  that,  if  the 
premium  paid  in  any  year  out  of  the  property  of  the  husband  exceeds 
$500,  such  exemption  shall  not  apply  to  the  excess  of  $500,  but  such  excess 
shnU  inure  to  tiie  benefit  of  the  husband^s  creditors.  Held  that,  where 
the  wife  paid  the  premiums  of  the  insui-ance  on  the  husband's  life  from 
her  separate  property,  and  the  amount  thereof  was  not  repaid  to  her, 
no  part  of  the  insurance  money  is  subject  to  the  husband's  debts  as  assets 
of  his  estate. 

Appeal  from  surrogate's  court,  Richmond  county. 

Petition  by  Benjamin  TuthiU  for  the  judicial  settlement  of 
the  account  of  Mary  0.  Rogers,  administratrix  of  the  estate  of 
Gkiy  0.  Goss,  deceased,  and  that  the  administratrix  be  reqiiireil 
to  pay  a  judgment  which  petitioner  had  recovered  against  dece- 
dent. From  the  decree  entered,  petitioner  appeals.  Affirmed  in 
part  

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT, 
JJ. 

Thos.  J.  Ritch,  Jr.,  for  appellant. 
Oalyin  D.  Van  Name,  for  respondents. 

BARNARD,  P.  J.  Letters  of  administration  were  Issued  to 
Mary  0.  Rogers,  a  daughter  of  Guy  0.  Goss,  by  the  surrogai>?  of 
Richmond  county,  on  the  11th  day  of  June,  1890.  The  petitioner 
Benjamin  TuthiU  had  recovered  a  judgment  against  the  deceased, 
Guy  C.  Goss,  in  his  lifetime,  which  remains  unpaid.  He  petitions 
as  a  creditor  for  a  settlement  of  the  accounts  of  the  administratrix^ 
and  that  he  be  paid  his  judgment  and  claim.  The  administratrix 
answered  that  there  was  no  projwrty.  Upon  the  trial  before  the 
surrogate  the  controversy  was  confined  to  three  items,  which  the 
petitioner  claimed  should  be  held  to  be  assets  in  the  adminis- 
tratrix's hands.  The  deceased  was  an  agent  for  the  Donpart  Oom- 
jMuny.  He  had  a  deposit  as  agent  in  ihe  Seaboard  Bank.  He  had 
a  right  to  some  |300  for  his  services  out  of  this  bank  account  The 
expenses  of  the  last  sickness  of  deceased  and  his  funeral  expenses 
consumed  this  amount,  and  this  fact  is  found  by  the  surrogate. 
The  deceased  had  in  his  lifetime  procured  a  vessel  contract  for  the 
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New  England  Shipbuilding  Ck)mpan7  of  Bath,  Me.  The  payment 
for  tlie  commission  on  this  contract  was  not  due  at  the  death  of 
Goss.  He  had  been  unable  to  pay  the  premiums  on  three  life 
insurance  policies  for  the  benefit  of  his  wife,  and  gave  his  notes 
for  the  premiums  due  in  the  early  part  of  the  year  1890.  A  few 
weeks  before  he  became  sick  he  received  a  letter  from  the  company  . 
acknowledging  the  indebtedness.  He  gave  this  letter  to  his  wife, 
with  directions  to  collect  the  amount,  and  with  it  to  pay  the 
premium  notes  then  given.  The  wife  did  collect  the  foOO  after 
his  death,  and  allowed  the  notes  out  of  the  policy,  and  kept  the 
f 500.  A  power  of  attorney  could  not  last  after  death,  and  it  is 
not  found  that  the  letter  was  the  subject  of  a  gift  inter  vivos  or 
causa  mortis.  If  the  power  to  collect  after  death  existed,  it  must 
be  because  the  title  to  the  account  in  some  way  passed  to  the  wife, 
and  the  collection  after  death  can  be  supported  by  the  title  in 
the  wifa  As  the  case  stands,  it  is  not  clear.  The  proof  is  con- 
fined to  the  testimony  of  Mrs.  Goss.  As  tiie  testimony  is  returned, 
the  item  of  f  500  should  be  deemed  assets,  and  tie  decree  should 
be  modified  accordingly. 

The  third  and  remaining  item  is  for  a  claim  for  premiums  on 
life  i)olicies  in  excess  of  f 500  in  one  year,  under  chapter  277,  Laws 
1870.1  The  deceased  had  procured  three  policies,  each  for  f  10,000. 
Two  were  made  payable  to  his  wife,  and  one  was  payable  to  the 
personal  representative  of  Goss.  This  last  policy  was  assigned 
to  the  wife  in  May,  1885.  This  assignment  is  found  to  have  been 
made  in  good  faith,  and  without  fraud.  The  proof  fails  to  show 
that  J500  was  paid  for  premiums  in  any  one  year  out  of  the  funds 
of  the  deceased.  The  wife  had  a  separate  estate,  and  she  con- 
tributed to  the  premiums  yearly  out  of  her  separate  estate  and 
property.  These  payments  were  never  returned  to  her,  and  she 
never  received  any  benefit  from  them  except  from  the  policies  she 
received  after  her  husband's  death.  It  seems  i)robable  that  afta* 
the  assignment  in  1885  he  paid  nothing.  He  then  became  in- 
volved, and  gave  up  all  his  property  to  his  creditors.  No  case  is 
made  in  respect  to  this  |10,000  assigned  policy  which  should  charge 
the  administratrix  with  the  amount  of  it.  It  was  paid  to  the  wife 
under  a  vtalid  authority  as  between  the  widow  and  the  company, 
and  there  is  nothing  in  the  case  which  would  justify  the  adminis- 
tratrix in  assailing  the  transfer.  The  decree  of  the  surrogate 
should  therefore  be  affirmed,  except  as  to  the  f 500,  and  as  to  that 
it  should  be  modified  by  directing  a  new  trial,  so  that  proof  may 

^Section  1  of  the  chapter  provides:  "It  shaU  be  lawful  for  any  married 
woman  •  •  •  to  cause  to  be  insured  for  her  sole  use,  the  life  of  her 
husband,  •  •  ♦  and  ♦  •  ♦  the  sum  or  net  amount  of  the  Insurance  be- 
coming due  and  payable  by  the  terms  of  the  insurance,  shaU  be  payable  to 
her  and  for  ber  own  use,  free  from  the  daima  of  the  repres^xtatlves  of  the 
husband,  or  of  any  of  his  creditors.  *  *  ^  But  when  the  premium  paid  in 
any  year  out  of  the  property  or  funds  of  the  husband  shall  exceed  $500  such 
exemption  from  such  claims  shaU  not  apply  to  so  much  of  said  premium  so 
paid  as  shaU  be  in  excess  of  $500,  but  such  excess,  witli  the  interest  thereon, 
shaU  inure  to  the  benefit  of  his  creditors." 
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be  taken  whether  the  daim  was  transferred  to  the  wife;  and, 
if  there  be  no  such  proof  given,  then  the  administratrix  should  be 
directed  to  account  for  it  as  an  asset  No  costs  to  either  party 
on  this  appeaL     All  concur. 

(71  Hun,  149.) 
BOARD  OF  HEALTH  OP  CITY  OP  YONKBRS  T.  OOPGUTT. 

(Supreme  Court,  (General  Term,  Secoud  Department   July  28,  1883.) 

1a    Tf  TTmAXrilBi^~»A'llATTCiymtWP 

A  mUl  pond  which,  by  the  ooUection  of  foul  matter,  becomes  a  nuisance 
endaugerlng  the  health  of  the  pubUc,  may  be  dlscoutliiued. 

9L  Boabd  of  BXAI.TH— Actions. 

Laws  1881,  c  184^  tit  9,  S  2,  empowers  the  board  of  health  of  the 
city  of  Y.  to  suppress  uuisances  detrimental  to  public  health,  to  es- 
tablish a  sanitary  code,  and  pass  aU  ordinances  and  resolutions  necessary 
to  carry  into  effect  its  powers,  and  to  enforce  its  code,  ordinances,  and 
resolutions  by  imposition  of  penalties  for  their  yiolatlon,  and  to  main- 
tain actions  for  the  penalties,  and  to  restrain  by  injunction  such  viola- 
tions. Held,  that  the  board  could  maintain  an  action  for  a  penalty  and 
injimctlon  against  one  who  maintained  a  dam,  thereby  creating  a  mlU 
pond  which  coUected  foul  matter  endangering  pubUc  health,  it  being  de- 
clared by  one  section  of  the  board's  code  that  anything  dangerous  to 
public  health  was  a  nuisance,  and  that  one  who  supported  it  was  guilty 
of  violating  the  section,  and  a  penalty  being  prescribed  by  another 
section  for  any  ylolaticm  of  the  code  or  any  ordinance  or  resolution  of 
the  board. 

8.  Bamb— Resolutiows—Penaltibs. 

Where  the  board,  without  any  notice  to  the  persons  to  be  affected, 
passed  a  resolution  requiring  the  removal  of  the  dam,  a  penalty  for  dis- 
obedience of  the  resolution  cannot  be  enforced. 

^  8amb. 

A  penalty  could  be  coUected  for  violation  of  a  resolutloo  of  the  board 
prohibiting  the  rebuilding  of  the  dam. 

Appeal  from  special  term,  Westchester  county. 

Action  by  the  board  of  health  of  the  city  of  Tonkers  against 
John  Goi>cutt  to  enjoin  the  maintenance  of  a  dam  and  to  recover 
certain  i)enaltieB.  Judgment  for  plaintiff.  Defendant  appeals. 
Modified. 

The  following  if  the  opinion  of  Mr.  Justice  DYKMAN  at  special 
term: 

The  testimony  in  this  action  discloses  the  existence  of  an  intolerable  nui- 
sance in  the  city  of  Yonkers.  In  the  heart  of  that  city  of  30,000  inhabitants, 
environed  by  dwellings  in  close  proximity  to  its  shore,  the  defendant  in  this 
action  has  for  many  years  maintained  a  mill  pond,  whose  bed  is  covered 
to  the  depth  of  seven  feet  with  foul  sediment,  impregnated  with  ofllscourings 
and  putrid  substances,  covered  at  times  with  poUuted  water,  and  at  times  bare, 
giving  off  noxious,  offensive,  ard  sickening  odors,  which  endangered  the  lives 
and  health  of  the  people.  This  action  is  brought  to  secure  the  abolition  of 
the  nuisance,  and  it  wiU  be  a  reproach  to  the  law  if  its  object  cannot  be 
accomplished. 

While  it  is  true  thaf  the  complaint  contains  counts  upon  by-laws  for  the 
recovery  of  penalties,  yet  the  great  and  paramount  object  of  the  action  is  as 
already  stated.  It  may  be  observed,  however,  that  by-laws  of  corporations 
and  boards,  made  under  authority  of  the  legislature,  in  conformity  to  the 
power  delegated,  have  the  same  force  as  legislative  enactments.  McDermott 
v.24N.Y.s.no.8 — 40 
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V.  Board  of  Police,  25  Barb.  635.  Their  history  Is  briefly  this:  Where  the 
Danes  acquired  possession  of  a  shire  In  England,  the  township  was  often 
called  a  "by,"  and  as  they  enacted  laws  of  their  own  they  were  called  by- 
laws or  town  laws.  In  modem  times  the  term  is  employed  to  denote  the 
private  laws  of  corporations  or  other  boards  of  bodies.  As  the  powers  of  the 
board  of  health  are  derivative  and  limited.  It  Is  important  to  ascertain  at  the 
outset  whether  the  plaintiff  is  acting  within  the  scope  of  its  authority.  Sec- 
tion 1  of  titl3  9  of  the  charter  of  the  dty  of  Yonkers,  which  was  passed  in 
May,  1881,  provided  for  the  organization  of  a  board  of  health.  Section  2 
authorizes  the  board,  among  other  things,  to  suppress,  abate,  and  remove 
any  public  nuisance  detrimental  to  the  public  health,  to  ordain  a  sanitaiy 
code  and  all  ordinances  necessary  to  carry  into  effect  the  powers  of  the 
board,  and  to  enforce  observance  of  its  siuiitary  code  and  by-laws  by  the 
imposition  of  penalties  for  their  violation,  aiod  to  maintain  actions  in  any 
court  of  competent  jurisdiction,  in  the  name  of  the  board  of  health  ct  the 
city,  to  recover  such  penalties  and  to  restrain  by  Injunctions  such  vic^tioos, 
or. both.  In  addition  to  the  powers  expressly  granted  therein,  the  board  is 
to  have  and  exercise  all  the  powers  then  and  at  any  time  thereafter  con- 
ferred upon  boards  of  health  in  cities  by  any  general  law.  By  the  pro- 
visions of  subdivision  4  of  section  3  of  chapter  270  of  the  Laws  of  1885, 
passed  in  May,  1885,  which  is  an  act  for  the  preservation  of  the  public  health, 
the  several  boards  of  health  then  organized  in  any  city,  village,  or  town  hi 
this  state,  except  New  YorJr,  Brooklyn,  and  Buffalo,  were  clothed  with  power, 
and  it  was  made  their  duty,  tx>  order  the  suppression  and  removal  of  nuisances 
and  conditions  detrimental  to  life  and  health,  found  to  exist  within  the  limits 
of  its  jurisdiction.  Subdivision  9  of  section  3  is  as  follows:  **To  impose 
penalties  for  the  violation  of  or  noncompliance  with  their  orders  and  regula- 
tions, and  to  maintain  actions  in  any  court  of  competent  jurisdiction,  to 
collect  siich  penalties  not  exceeding  one  hiundred  doUani  in  any  one  case,  or 
to  restrain  by  injunction  such  violations,  or  otherwise  to  enforce  sudi  orders 
and  regulations."  These  provisions,  therefore,  supplement  the  dty  charter 
act,  and  with  it  confer  the  most  ample  power  hi  all  cases  where  necessity  re- 
quires action  and  the  subject  falls  within  the  jurisdiction  of  the  board  of 
health.  The  power  to  maintain  actions  for  penalties,  and  to  restrain  by  in- 
junction the  violation  of  ordinances,  is  sufficiently  comprehensive  to  justify 
this  action,  and  the  same  fiicts  which  establish  a  violation  of  the  by-laws  and 
the  sanitary  code  will  justify  a  permanent  injunction. 

It  has  already  been  said  that  the  evidence  is  sufficient  to  establish  the  ex- 
istence of  an  insufferable  nuisance  upon  the  land  of  the  defendant,  wblch  is 
maintained  by  him.  It  is  equally  plain  that  the  nuisance  is  detrimental  to 
the  public  health,  and  requires  heroic  treatment.  Unlike  the  case  of  a  busi- 
ness which  is  a  nuisance,  and  which  may  be  suppressed  by  the  discon- 
tinuance of  the  cause  without  the  destruction  of  the  property,  the  nuisance 
in  this  case  inheres  In  the  property.  The  pond  itself  is  the  nuisance,  and 
the  abolition  of  the  one  is  essential  to  the  emictment  of  the  other.  The  evil 
is  radical,  and  camiot  be  enidlcated  without  the  disoontlmiance  of  the  pon^i. 
Actions  of  this  kind,  In  which  similar  relief  is  administered,  are  by  no  means 
infrequent,  and  are  based  upon  the  maxim  which  requires  all  persons  to  so 
use  their  own  property  as  not  to  injure  others.  The  maxim  embodies  both 
a  legal  and  ethical  principle  of  universal  applicability.  It  lies  at  the  founda- 
tion of  the  police  power  of  the  state,  whidi  is  exerted  to  prohibit  any  use 
of  property  in  a  den.sely  populated  community  which  is  a  nuisance  detri- 
mental to  public  liealth.  It  is  sufficient  to  justify  the  destruction  as  well  a^ 
the  regulation  of  the  use  of  property  dangercus  to  health  and  life.  AH 
property  is  held  upon  the  condition  that  its  use  sJiall  not  be  detrimental  to  the 
public.  The  private  interests  in  individual  rights  of  the  defendant,  like  tbo^ 
of  all  other  persons,  are  not  absolute,  and  must  yield  to  the  public  welfare. 
Actions  of  this  cliaracter  in  favor  of  private  individuAls  who  have  sustained 
peculiar  injuries  from  n\ii sauces  are  not  infrequent  In  this  state,  and  the 
courts  have  gone  far  in  the  administration  of  complete  relief.  Adams  t. 
Popham,  70  N.  Y.  410,  wns  an  action  to  restrain  a  nuisance,  and  was  quite 
similar  to  this,  except  tliat  the  case  was  less  aggravating.    The  facts  wa« 
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tbefle:  The  defendant  had  constructed  a  dam  across  a  small  stream  of  water 
running  through  his  own  land,  and  then  created  a  pond  of  water  near  the 
dwelling  house  of  the  plaintiff.  As  the  water  collected  it  became  stagnant, 
the  bed  of  the  pond  was  oovered  with  sediment,  and  from  the  sides  thereof, 
as  they  became  bare  and  exposed  to  the  sim,  there  arose  noxious  and  poison- 
ons  effluvia  and  malaria,  which  tainted  and  poisoned  the  atmosphere.  Such 
eslialation  reached  the  dwelling  house  of  the  plaintiff,  rendering  it  dangerous 
to  life  and  health.  The  family  of  the  plaintiff  was  made  sick  thereby,  and 
she  sustained  specixd  injury  from  the  mdsance.  The  trial  court  rendered  a 
jud^fcment  for  the  plaintiff,  perpetually  enjoining  the  defendant  from  main- 
taining and  continuing  the  dam  and  pond;  tliat  the  defendant  be  enjoined  to 
remove  all  obstructions  of  the  running  of  the  water  in  the  stream,  so  that 
the  water  might  run  in  the  same  manner  it  did  before  any  dam  was  made 
thereon;  and,  further,  that  tiie  defendant  be  restrained  from  maintaining  the 
pond,  by  means  of  a  dam  or  othen^ise,  or  doing  any  act  whereby  the  stream 
should  be  prevented  from  flowing  as  it  was  wont  to  do.  That  judgment  was 
affirmed  both  by  the  general  term  and  the  court  of  appeals,  and  in  the  latter 
court  it  was  said;  'Tflie  person  may  enjoy  his  ovm  property  in  any  lawful 
manner,  but  may  not  do  so  to  the  injuiy  of  others.**  Such  are  the  principles 
and  sudi  the  authority  upon  which  iny  decision  is  based.  Other  authorities 
there  are,  but  their  citation  is  deemed  unnecessary.  They  are  all  in  unison. 
Slaughter  houses,  fat  boilers,  and  all  similar  nuisances  have  been  driven 
back  before  the  advance  of  population,  and  the  courts  have  been  ever  ready 
to  compei  them  to  recede.  ISie  individual  consequences  have  frequently  been 
severe.  They  will  be  so  here,  and  that  knowledge  has  induced  an  un- 
\i8ually  careful  consideration  of  this  case.  Yet  it  presents  a  great  evil,  for 
which  the  law  has  a  remedy  that  must  be  administered.  A  nuisance  detri- 
mental to  life  and  health  must  not  be  permitted  in  a  great  city.  Judgment 
must  be  rendered  in  favor  of  the  plahitiff  for  the  rdief  demanded  in  the  com- 
plaint That  win  abolish,  one  pond,  but  there  will  be  no  complete  relief  imtil 
the  entire  chain  of  ponds  is  abolished,  and  the  stream  permitted  to  tlow  in 
its  natural  course,  without  a  place  for  the  secretion  and  accumulation  of 
deleterious. or  noxious  matter. 

Argued  before  BARNAKD,  P.  J.,  and  PRATT,  J. 

R  E.  &  A.  J.  Prime  &  Bums,  (R  E.  Prime  and  Calvin  Frost,  of 
counsel,)  for  appellant 

James  M.  Hunt,  for  respondent 

PRATT,  J.  This  is  an  appeal  by  defendant  from  a  judgment  of 
the  Westchester  special  term  after  a  trial  before  a  judge  with- 
out a  jury.  The  action  was  brought  by  the  board  of  health 
directly  pursuant  Jo  section  2,  tit  9,  c.  184,  Laws  1881,  to  enforce 
obedience  to  Its  requirements.  Several  important  questions  are 
raised  by  this  appeal,  but  the  fticts  are  not  open  to  much  discussion, 
as  there  is  no  certificate  that  the  case  contains  all  the  evidence, 
and  we  must  therefore  assume  that  the  findings  are  supported 
by  the  proofs.  Neither  is  it  necessary  to  discuss  the  principles 
upon  which  the  judgment  is  founded,  as  that  subject  was  fully 
discussed  in  the  opinion  rendered  at  liie  special  term.  But,  even 
assuming  that  the  api)eal  book  contains  all  the  testimony,  it  is 
established  to  a  reasonable  certainty  that  the  pond  in  question 
was  sm  intolerable  nuisance,  and  dangerous  to  life  and  health, 
and  the  fact  that  others  besides  the  defendant  contributed  to  it, 
and  even  the  cily  of  Yonkers  itself,  by  discharging  sewer  matter 
into  it,  does  not  relieve  the  defendant  from  responsibility  for  its 
condition,  for  it  was  his  act  in  maintaining  the  dam  that  kept  the 
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fonl  substance  confined  in  the  pond.  Neither  is  it  any  excuse  for 
the  defendant  that  others  guilty  of  creating  or  maintaining  a 
nuisance  have  not  been  prosecuted. 

The  first  cause  of  action  is  for  a  penalty  under  sectiim  82  of 
the  Sanitary  Code  of  the  City  of  Yonkers.  CSiapter  184^  §  2,  tit 
9,  Laws  1881,  provided  as  follows: 

"And  the  board  of  health  is  hereby  authorized  and  empowered  to  establish 
•  •  •  regulations  as  may  be  necessary  to  carry  Into  effect  the  powers  of 
said  board,  and  to  enforce  observance  of  its  sanitary  code  *  *  *  by  Im- 
posing penalties,"  etc. 

Pursuant  to  the  power  thus  conferred,  the  board  of  health  duly 
adopted  and  publi^ed  a  sanitaiy  code,  in  section  82  of  which 
it  was  provided: 

"Whatever  Is  danjzerous  to  human  life  or  to  health  •  •  •  and  whatevo" 
renders  the  air  or  food  and  water  or  drink  unwholesome  are  declared  to  be 
nuisances  and  to  be  Ulegal,  and  every  person  having  aided  in  creating  or 
contributing  to  the  same,  or  who  may  support,  continue  or  retahi  any  of 
them,  shaU  be  deemed  guilty  of  a  violation  of  this  section.*' 

And  section  97  of  the  Sanitary  Code  provides  for  the  penalty  for 
a  violation  of  section  82  or  any  other  section  of  the  Code,  as  fol- 
lows: 

"Every  person  violating  any  of  the  provisions  of  this  Sanitary  Oode,  of  any 
ordinance,  by-law,  loile,  order,  resolution  or  regulation  of  the  board  of  health 
of  the  city  of  Yonkers,  shall,  for  each  and  every  offense,  Ibrfelt  and  pay  a 
penalty  of  one  hundred  dollars,  which  penalty  shaU  be  recovered,  with  costs, 
in  an  action  brought  by  said  board  of  health  in  its  name  In  any  court  of 
competent  jurisdiction.  Such  violation  is  also  liable  to  be  restrained  hy  in- 
junction " 

The  proof  made  out  a  clear  case  of  maintaining  a  nuisance,  under 
section  2,  tit.  9,  c.  184,  I^ws  1881,  and  of  violating  section  82  of 
the  Sanitary  Code,  and  the  defendant  was  properly  held  liable 
to  the  plaintiff  for  such  violation  in  the  sum  of  flOO  and  costs,  and 
the  court  properly  restrained  and  prohibited  the  defendant  from 
continuing  to  maintain  his  iK)nd  in  ^e  Nepperham  river  or  stream, 
upon  the  ground  that  such  pond  is  necessarily  a  nuisance.  This 
was  a  part  of  the  relief  sought  for  by  the  complaint 

It  should  be  observed  that  section  2,  tit  9,  c.  184,  Laws  1881, 
contains  also  the  following  provisions  in  regard  to  the  power  of 
the  board  of  health  of  the  city  of  Yonkers: 

**rn  addition  to  the  powera  herein  expressly'  granted  to  have  and  exercbie 
all  the  powers  now  or  at  any  time  hereafter  conferred  upon  boards  of  health 
in  cities  by  any  general  law." 

The  plaintiff  has,  therefore,  all  the  powers  that  were  under  disr 
cussion  in  the  case  of  Gould  v.  City  of  Eochester,  105  N.  Y.  46,  12 
N.  E.  Rep.  275.  Under  this  decision  of  the  court  of  ajqpeals,  plain- 
tiff had  full  power  to  ordain  the  section  of  the  Sanitary  Code  now 
under  consideration,  and  also  to  enforce  the  same  in  such  an  ac- 
tion as  the  present  The  proof  showed  that  the  only  effectual 
way  to  abate  the  nuisance  was  to  destroy  the  dam,  and  ^join  the 
rebuilding  of  any  obstruction  to  the  running  current  of  flie  water. 

The  second  cause  of  action  is  for  disobeying  directions  of  the 
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board  of  health  in  regard  to  removing  the  dam  and  clearing  oat  the 
pond,  etc.  It  is  to  be  observed  in  regard  to  this  cause  of  action 
that  the  defendant  had  no  notice  of  the  proposed  action  of  the 
board  of  health.  He  only  had  notice  of  the  resolution  Erecting  him 
to  remove  the  dam  after  it  was  passed.  Again,  at  this  time  the 
board  did  not  adjudge  the  dam  to  be  a  nuisance,  or  the  cause  of 
any  nuisance.  We  think  an  action  cannot  be  maintained  to  en- 
force a  penalty  for  a  disobedience  of  sudi  a  resolution,  passed 
without  notice  to  the  parties  to  be  affected  thereby.  People  v. 
Wood,  62  Hun,  131,  16  N.  Y.  Supp.  664.  The  remedy  of  the  board 
of  health  was  to  abate  and  remove  the  nuisance,  if  one  existed, 
and  charge  the  expense  upon  the^owner  of  the  land;  not  to  order 
him  to  do  it,  and  impose  a  penalty  for  failure  to  do  so.  It  will 
not  do  to  say  that  the  facts  proved  upon  the  trial  of  the  case  justi- 
fied a  judgment  upon  this  count  in  the  complaint,  as  the  defend- 
ant was  on  trial  for  a  violation  of  this  specific  ordinance;  and, 
if  the  ordinance  was  insufScient,  the  defendant  must  be  acquitted 
of  the  charge  under  it  The  finding,  thesrefore,  under  the  second 
cause  of  action  must  be  reversed. 

The  answer  of  the  defendant,  by  not  deifying  it,  admits  that  the 
resolution  which  proved  the  baris  of  the  third  cause  of  action 
was  duly  served  upon  him,  and  he  conceded  that  it  has  been  vio- 
lated and  disobeyed.  It  is  objected  on  the  part  of  the  defendant 
that  the  board  had  no  power  to  prohibit  the  rebuilding  of  the 
dam,  and  thereby  prevent  a  nuisance,  but  that  the  bo£urd  must 
wait  untU  it  was  rebuilt,  and  then  adjudge  it  a  nuisance.  It 
might  as  well  be  said  that  the  board  could  not  prohibit  a  load  of 
cholera-infected  clothing  from  coming  into  the  city,  but  must  wait 
its  arrival  before  taking  measures  to  abate  the  nuisance.  It  was 
simply  a  means  taken  to  prevent  the  increase  or  renewal  of  what 
had  already  been  adjudged  a  nuisfeince  dangerous  to  life  and  health. 
We  think  the  resolution  was  reasonable  and  proper,  and  within 
the  powers  conferred  on  the  board  of  health. 

The  judgment  should  be  affirmed  as  to  the  first  and  third  causes 
of  action,  and  reversed  as  to  the  second;  also  affirmed  as  to  the 
injunction.  We  find  no  exceptions  disclosing  error  sufficient  to 
reverse  the  judgment 


PEOPLE    ex    reL    OOPOUTT   v.    BOARD    OP   HTCAI/TH   OF    CITY   OP 

YONKER9. 

(Supreme  Court,  General  Term,  Second  Department   July  28,  1803.) 

1.  Cektiorari  to  Municipal  Board -Legality  op  Board. 

The  legality  of  the  municipal  board  cannot  be  questioned  on  certiorari  to 
review  its  proceedings,  since  such  writ  assomea  the  legal  existence  of 
the  board. 
S.  Same— CiTT  of  Tonkkbs. 

The  charter  of  the  city  of  Yonkers,  (Laws  1881,  c  184,)  tit  9,  §  1,  pro* 
vides  tint  the  supervisor  and  five  other  olTlcers  named  shall  constitute 
the  board  of  health  of  such  city.  Laws  18f>2,  c.  64,  (amending  title  1,  S  3, 
and  title  2,  I  1,  of  sodi  charter,)  §  1,  createB  a  fifth  ward  in  auch  city. 
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Section  2  proTides  for  the  election  of  two  aldennen  from  eadi  ward. 
sSection  3  proyides  for  election  districts.  Section  4  provides,  inter  alia, 
for  the  election  of  a  supervisor  from  each  ward.  HM,  that  the  waid 
supervisors  provided  for  by  such  amendment  Bare  not  members  of  tbe 
board  of  health,  and  the  constitution  of  such  board  was  not  changed  by 
such  act,  since  it  did  not  purport  to  amend  title  9,  §  1,  which  preecribes 
who  shall  constitute  such  board,  nor  title  3,  S  16,  which  provides  that  "the 
supervisor  shall  be  a  member  of  the  board  of  supervlsorB  of  the  CGanty, 
*  *  *  and  shall  havo  the  ];>owers  and  disdiarge  for  the  city  the  duties 
of  supervisors  of  towns,"  etc. 

Certiorari  by  the  people  of  the  state  of  New  York  on  the  relation 
of  John  Copcntt  to  review  the  action  of  the  board  of  health  of 
the  city  of  Yonkers  in  enacting  an  ordinance  declaring  certain  mill 
ponds  owned  by  relator  in  sucli  city  to  be  public  nuisances^  and 
directing  the  issuance  of  a  warrant  authorizing  the  proper  officer  to 
remoTe  and  abate  the  same.    Proceedings  of  the  board  affirmed. 

Argued  before  BAENAED,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

R  E.  &  A.  J.  Prime  &  Bums,  for  relator. 
James  M.  Hunt,  for  defendant 

DYKMAN,  J.  This  is  a  proceeding  by  certiorari  to  review  the 
action  of  the  board  of  health  of  the  city  of  Yonkers  in  enacting 
the  ordinance  of  April  6,  1893,  by  which  certain  dams  and  water 
ponds  of  the  relator  were  declared  to  be  nuisances  detrimental  to 
the  public  health,  and  directed  to  be  suppressed  and  abated,  lie 
proceedings  are  challenged  for  irregularity.  It  is  the  claim  of  the 
relator  that  the  board  of  health  was  not  legally  constituted  at  the 
time  of  the  passage  of  the  resolution  of  April,  1893.  In  the  case 
of  People  V.  Parker,  117  N.  Y.  86,  22  N.  E.  Rep.  752,  it  was  decided 
that  the  function  of  a  certiorari  is  to  review  the  judicial  action  of 
Inferior  officers  and  tribunals.  It  assumes  their  existence,  and 
the  fact  of  official  proceeding,  but  draws  in  question  the  legality  of 
such  action.  It  brings  up  the  record,  and  is  heard  and  decided  upon 
the  return,  which  is  taken  as  conclusive,  (People  v.  Fire  Oom'is, 
73  N.  Y.  437,)  and  that  states  that  the  resolntion  was  adopted.  In- 
dependent of  this  rule  of  law,  however,  the  objection  is  baadess. 
The  board  of  health  of  the  city  of  Yonkers  was  created  by  the  city 
charter.  Section  1,  tit  9,  c.  184,  Laws  1881.  The  first  part  of  that 
section  is  this: 

"The  mayor,  the  supervisor,  the  president  of  the  oomm<Mi  council,  ti&e 
president  of  the  hoard  of  water  commissioners,  the  president  of  the  board  of 
police,  and  the  health  officer,  shall  constitute  the  board  of  health  of  tbe 
city  of  Yonkers." 

That  made  six  members  of  the  board,  and  four  of  those  six  were 
present  at  the  time  of  the  action  which  is  under  review.  The  point 
made  by  the  relator  is  based  upon  chapter  64,  Laws  1892.  That 
act  amended  two  sections  of  the  charter  of  the  city  of  Yonkers. 
Prior  to  the  passage  of  the  act  of  1892  there  had  been  four  wards 
in  that  city.  The  act  of  1892,  by  section  1,  created  a  fifth  ward. 
By  section  2  that  act  provided  for  the  election  of  two  aldermen 
from  each  ward,  indnding  the  new  fifth  ward.    Section  8  provided 
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for  election  districts;  and  section  4  provided,  among  other  things, 
for  the  election  of  a  supervisor  from  each  of  the  Ave  wards  of  the 
city;  and  the  claim  of  the  relator  is  that  each  of.  those  supervisors 
are  members  of  the  board  of  health  of  the  city.  Prior  to  the  passage 
of  the  act  of  1892  there  had  been  but  one  supervisor  for  the  entire 
city,  and  that  supervisor  was  a  city  officer,  and  not  a  ward  officer. 
The  act  of  1892,  which  is  an  amendment  to  the  city  charter,  only 
amended  section  1  of  title  1  and' section  1  of  title  2  of  the  city 
charter.  It  did  not  attempt  to  amend  section  1  of  title  9,  which  pre- 
scribes the  constitution  of  the  board  of  health,  and  the  officers  which 
shall  constitute  the  same.  Our  conclusion,  therefore,  is  that  the 
organization  and  constitution  of  the  board  of  health  remains  as  it 
was  under  the  charter  act  of  1881,  composed  of  six  members  only. 
Neither  did  the  act  of  1892  amend  section  16  of  title  3  of  the  charter, 
which  is  as  follows: 

*"llie  supervisor  ehall  be  a  member  of  the  board  of  supervisors  of  the  county 
of  Westchester,  and  shaU  have  the  powers  and  discharge  for  the  dty  tha 
duties  of  supervisors  of  towns,  except  as  otherwise  provided  in  this  act. 
He  shaU  receive  the  compensation  aUowed  by  law  in  like  manner  as  super- 
visors of  towns  In  said  county." 

With  this  section  16  standing  unamended,  it  is  very  clear,  under 
section  1  of  title  9  of  the  charter  that  the  board  of  health  of  the  city 
of  Yonkers  was  at  the  time  of  the  passage  of  the  ordinance  under 
review  composed  of  not  more  than  six  members. 

Upon  tiie  merits  the  case  is  plainly  with  the  defendant  Although 
the  proceedings  under  review  related  to  the  fifth  and  sixth  water 
I)ower,  yet  it  was  agreed  that  the  testimony  taken  in  an  action 
tried  at  the  special  term  between  these  same  parties,  in  Westchester 
county,  should  be  considered  in  evidence  in  this  proceeding,  and  that, 
in  connection  with  the  testimony  returned  by  the  board,  shows 
that  all  the  i)onds  are  foul  receptacles  of  filth  and  putrefaction. 
They  are  foul  and  polluted  to  an  extent  which  is  shocking  to  the 
sense  and  dangerous  to  health  and  life.  They  have  received  the 
condemnation  of  the  local  and  state  boards  of  health,  and  the  court 
has  held  them  to  be  dangerous  public  nuisances.  The  claim  of  the 
relator  that  the  ponds  have  ceased  to  be  offensive  or  dangerous 
since  the  large  mills  ceased  to  drain  therein,  in  the  summer  of  1892, 
is  unsupported  by  testimony  or  reason.  It  is  true  some  witnesses 
so  testified  in  the  trial  at  special  term,  but  their  testimony  was  very 
unsatisfactory,  and  in  some  cases  suspicious,  and  it  was  completely 
overthrown  by  the  general  weight  of  evidence.  Moreover,  it  be- 
came quite  plain  that  the  alkalies  and  other  chemicals  which  were 
emptied  into  the  ponds  from  the  factories  tended  rather  to  correct 
the  impurities  than  to  aggravate  them.  The  views  expressed  in 
the  opinion  delivered  at  the  special  term  and  printed  in  this  record 
are  applicable  to  this  case,  and  may  be  considered  as  adopted  here 
without  rei)etition.^  The  proceedings  of  the  board  of  health  should 
be  affirmed,  with  cost&    All  concur. 

-The  opinion  i*cferred  to  is  that  of  Mr.  Justice  Dykman,  In  Board  of  Health 
r.  Oopcott.    See  24  N.  T.  Supp.  625. 
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GALUGAN  V.  HORNTHAL. 
(Snprenie  Caml;  General  Term*  Second  Depairtment    July  28,  1S03.) 

L  Venue— AcnoK  against  Public  Opficer— Libel  and  SLAfroEB. 

Where  a  complaint  for  libel  alleges  the  publication  of  statements  of 
witnesses  taJ^en  by  defendant  and  otbers,  as  a  board  of  sdiool  trustees, 
coneeiDing  plaintiff,  as  a  teacher  of  their  sdiool,  the  action  Is  against  a 
public  officer  for  an  offldal  act,  .within  the  meaning  of  Code  GItU  Pioc. 
$  983,  subd.  2,  providing  that  such  actions  sball  be  tried  In  the  county 
where  the  cause  of  action  arose;  and,  if  brought  in  a  county  other  than 
that  in  which  the  act  complained  of  was  done,  defendant  Is  entitled,  as 
of  right,  to  a  change  of  venue. 

8.  6ams— Ikpobing  Conditions  for  Denial  of  Motion. 

On  a  motion  by  defendant  for  a  change  of  the  place  of  trial,  the  court 
cannot  impose  cm  plaintiff,  as  a  condition  of  the  denial  of  the  motion,  that 
he  strike  out  a  certain  count  in  the  complaint 

Appeal  from  special  terni.  Queens  county. 

Action  for  libd  by  Louise  M.  Galligan  a^aliLst  Lewis  H.  Horn- 
thai.  From  an  order  denying  defendant's  motion  for  a  change  cl 
venue,  on  condition  that  plaintiff  strike  ont  the  third  count  of 
her  complaint,  both  parties  appeaL    Eeversed. 

Argued  before  BABNABD,  P.  J.,  ajid  DYKMA»»  J. 

John  J.  Macklin,  for  plaintiff. 

Hoadley,  Lauterbach  &  Johnson,  (Wm-  N.  Cohen,  of  counsel^  for 
defendant 

BARNARD,  P.  J.  The  complaint  states  three  causes  of  ac- 
tion against  tiie  defendant  for  libel.  The  plaintiff  is  a  teacher  in 
one  of  the  common  schools  of  the  city  of  New  York,  known  as 
Trlmary  Department  of  Grammar  School  No.  70.''  That  the  board 
of  education  had  vested  the  trustees  of  common  schools  for  the 
Nineteenth  ward  of  the  city  of  New  York  with  the  care  and  man- 
agement of  this  primary  department,  and  that  the  defendant  was 
one  of  the  trustees  and  the  secretary  of  this  ward  board.  That  the 
defendant  stated  to  persons  connected  with  the  press  that  the 
plaintiff  was  before  the  board  under  injurious  charges,  which  were 
proven,  and  that  she  would  have  been  dismissed,  except  that  there 
was  no  law  to  cover  the  case;  and  these  statements  were  published, 
and  that  they  were  false.  The  second  cause  of  action  states  that 
the  defendant  and  his  aasociate  trustees  took  testimony  of  unde^ 
teachers,  injurious  to  the  plaintiff,  without  requesting  her  presence, 
and  subsequently  served  a  copy  of  charges  alleged  to  be  based 
upon  that  testimony;  that  the  defendant  caused  to  be  publi^ed 
the  same  article  which  is  set  forth  in  the  first  cause  of  action; 
that  the  statements  were  not  founded  on  the  testimony  taken  by 
the  trustees,  and  were  false.  The  third  cause  of  action  sets  forth 
that  the  defendant,  with  his  associate  trustees,  took  testimony, 
without  notice  to  plaintiff,  in  respect  to  her  management  of  her 
school,  and  in  respect  to  her  personal  reputation;  that  the  testi- 
mony was  very  injurious  to  the  plaintiff  and  waa  untrue;  that  the 
defendant  and  his  associates  made  charges  baised  upon  this  testimony, 
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which  testimony  was  taken  down  in  writing  and  circulated;  that 
the  charges  and  testimony  were  filed  with  the  board  of  education, 
which  board  referred  the  case  to  a  conmiittee  for  investigation; 
that  the  representatives  of  the  public  newspapers  obtained  access 
to  them,  and  published  what  purported  to  be  extracts  from  the 
statements;  that  the  defendant  furnished  a  synopsis  of  the  testi- 
mony to  the  public  press,  and  that  an  injurious  article  was  pub- 
lished in  the  New  York  Times  on  the  11th  of  June,  1892;  that  the 
defendant  told  the  Times  reporter  that  the  language  used  by  the 
plaintiff,  as  shown  by  the  evidence  of  underteachers,  was  "vUe, 
immoral^  and  disgusting;*'  that  the  board  of  education  removed  the 
plaintiff  from  her  position  as  principal.  The  plaintiff  then  sets 
forth  the  evidence,  aud  it  is  injurious  to  the  plaintiff.  The  an- 
swer makes  denial  of  certain  af  the  allegations  of  the  complaint, 
and  sets  up  the  proceedings  of  the  trustees,  and  claims  them  to  be 
privileged,  under  the  state  of  the  pleadings.  The  defendant,  who 
had  demanded  that  the  place  of  trial  be  changed  from  Queens 
county,  which  is  designated  in  complaint,  to  the  county  of  New 
York,  made  a  motion  to  change  the  place  of  trial  to  New  York. 
The  motion  is  based  upon  the  fact  that  the  convenience  of  wit- 
nesses will  be  promoted  by  the  change. 

The  motion  ought  to  have  been  granted,  as  matter  of  right, 
tinder  subdivision  2,  §  983,  of  the  Oode.^  The  defendant  is  sued 
for  an  ofBcial  act,  and  it  is  not  made  less  ofOlcial  by  a  statement 
that  the  statements  of  the  witnesses  taken  were  false  and  untrue. 
If  the  witnesses  testify  falsely,  ihe  testimony  will  protect  those 
who  act  upon  it  if  they  have  not  procured  the  false  testimony,  if  it 
be  taken  in  a  regular  proceeding.  The  complaint  states  that  it 
was  takeii  without  notica  The  answer  states  that  it  was  taken 
upon  notice,  and  thereby  an  official  act  is  pleaded  if  the  defend- 
ant's all^ation  is  proven  on  the  trial.  'Rie  section  as  to  the 
place  of  trial  for  official  acts  will  be  rendered  futile  if  it  be 
held  not  to  be  ofQclal  by  a  denial  of  jurisdiction  to  do  the  act,  and 
such  a  denial  be  deemed  controlling  upon  the  defendant  The  oon- 
▼enience  of-witnesses  will  be  subserved  by  a  change  of  the  place 
of  triaL  None  of  the  witnesses  on  either  side  reside  in  Queens 
county. 

The  condition  that  the  defendant  shall  withdraw  the  third  cause 
of  action  is  not  within  the  power  of  the  court  to  imix)se  against 
the  counsel  of  the  plaintiff.  She  has  the  right  to  frame  her  com- 
plaint under  the  rules  of  law,  and  her  action  must  be  tried  upon 
it  The  order  should  be  reversed,  with  costs  to  abide  event,  and 
the  motion  granted  without  conditions.  Oosts  of  appeal  to  neither 
party  as  against  the  other. 

The  sabdivlsion  provides  that  an  action  must  be  tried  in  the  county  where 
tbe  cause  of  action,  or  some  part  thereof,  arose,  when  "against  a  public 
officer,  or  a  person  spedaUy  appointed  to  execute  his  duties,  fbr  an  act  done 
in  vlrtne  of  his  office,  or  for  an  omission  to  perform  a  duty  incident  to  his 
office,  or  against  a  person  who,  by  the  command  or  in  th«  aid  of  a  pabMc 
officer,  has  done  anything  touching  hid  duties." 
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(61)  Hun,  664.) 
HIRSHFIKLD  T.  LUDWIG  et  aL.  (two  caaes.) 

(Sapreme  Ck>art,  General  Term,  Fiftb  Department    Bdarch,  1398.) 

JfOBTaAGEs— PRioBrrr  oytcb  Mechanics'  Liens. 

A  fund  was  held  by  S.,  to  be  paid  out,  aa  directed  by  defendant.  In 
erecting  buildings  on  defendant's  land.  Two  orders  drawn  on  the  fund 
were  presented  to  S.,  but  before  they  were  paid  a  sum  exceeding  the  en- 
tire amount  of  the  fund  was  paid  out  on  other  orders,  and  defendant 
thereupon  gave  S.  a  mortgage  on  the  land  to  secure  past  and  future  ad- 
yanoes  by  hlni.  After  the  mortgage  was  recorded,  F.  filed  a  notice  of  Hen 
for  materials,  and  later  S.  paid  the  two  orders  theretofore  presented. 
•  Held,  that  these  orders,  being  Assignments  of  the  fund  pro  tanto  at  the 
time  they  were  presented,  should  be  deducted  from  the  fund  as  of  that 
time,  and  therefore  the  whole  amount  paid  by  S.  in  excess  of  the  fond 
was  advanced  by  him  bef6re  notice  of  F.'s  Hen,  and  to  that  extent  the 
mortgage  was  superior. 

Appeal  from  Monroe  county  court 

Actions  by  Marcus  Hirshfield  against  Maria  Ludwlg,  Josiah 
fiuUiyan,  John  H.  Foley,  and  otiiera  From  an  order  in  each  ac- 
tion conftrming  the  report  of  a  referee,  and  directing  the  distribu- 
tion of  surplus  moneys  arising  on  ft  sale  in  foreclosure,  defend- 
ant Foley  appeals.    Affirmed. 

One  action  was  brought  to  foreclose  a  first  mortgage  given  by  the  defendant 
Ludwig  to  the  plaintiff  Hlrshfleld  upon  lot  No.  22,  oa  Golvln  street,  in  the  city 
of  Rochester,  and  resulted  In  a  surplus  of  $676.16.  On  the  10th  day  of 
October,  1880,  the  def  end:mt  Ludwig  executed  a  mortgage  on  said  lot  22  to 
the  defendant  Sullivan  for  $600,  but  which  was  in  fact  given  to  secure  him 
for  m(»ncys  which  he  had  theretofore  or  whidi  he  might  thereafter  advance 
to  her,  or  upon  her  account  This  mortgage  was  recorded  in  Monroe  county 
clerk's  office  on  the  11th  day  of  October,  1890.  On  the  16th  day  of  October, 
1890,  the  defendant  Foley  filed  a  notice  of  mechanic's  lien  «gainst  said 
premises,  to  secure  him  for  materials  which  he  had  sold  to  the  defendant 
Ludwig,  of  the  value  of  $300,  and  which  had  beeo  used  in  the  oectlon  of  a 
house  on  the  lot 

The  other  action  was  brought  to  foreclose  a  first  mortgage  given  by  the 
defendant  Ludwig  to  the  plaintiff  Hlrshfield  upon  lot  No.  26,  on  Oolvin  street, 
In  said  dty,  and  resulted  in  a  surplus  of  $640.16.  On  the  11th  day  of  October, 
1890,  the  defendant  Ludwig  executed  a  mortgage  cm  said  lot  26i  and  also  upon 
lot  22,  to  the  defendant  Sullivan  for  $600,  but  whidi  was  In  fact  given  to 
secure  him  for  moneys  which  he  had  theretofore  or  which  he  might  there- 
after advance  to  her,  or  upon  her  account  The  mortgage  was  recorded  In 
Monroe  county  dork's  office  on  the  13th  day  of  October,  1890.  On  the  16th 
day  of  October,  1S90,  the  defendant  Foley  filed  a  notice  of  mechanic's  Ucsi 
against  said  lot  No.  26,  to  secure  him  for  materials  which  he  had  sold  to  the 
defendant  Ludwig,  of  the  value  of  $300,  and  which  had  been  used  in  the  erec- 
tion of  a  house  on  the  lot 

Subsequent  to  the  sales  in  the  two  actions  the  defendants  SuUlvan  anJ 
Foley  both  filed  notices  of  claim  to  the  surplus  money,  and  Horace  O.  Pierce, 
Esq.,  was  by  orders  of  the  Monroe  county  court  granted  <m  the  29th  day  of 
May,  1891,  appointed  a  referee  to  ascertain  and  report  as  to  the  priority  of 
claims  to  such  surplus  moneys. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACX)MBEB^  and 
HAIGHT,  JJ. 

Geo.  Tniesdale,  for  appellant. 
H.  W.  Morris^  tor  respondent. 
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DWIGHT,  P.  J.  There  were  two  mortga^eB  made  by  the  de- 
fendant Lndwig  to  the  plaintiff  on  several  premlBes  on  Oolyin  street, 
in  the  city  of  Rochester.  The  foreclosure  of  the  first  mortgage 
produced  a  surplus  of  {575.15;  of  the  second  a  surplus  of  {540.15. 
The  controversy  here  is  between  the  two  defendants  Sullivan  and 
Foley  in  respect  to  the  priority  of  their  respective  liens,  both  hav- 
ing been  made  def^idants,  as  lienors,  subsequent  to  the  plaintiff. 
The  referee  to  whom  the  matters  in  difference  in  this  proceeding 
were  referred  found  and  reported  that  the  defendant  Sullivan  had 
liens  by  virtue  of  two  mortgages  on  the  premises  in  question  to 
the  amount  of  {1,286.50,  which  were  prior  and  superior  to  the 
liens  of  the  defendant  Foley.  The  county  court  modified  the  re- 
port by  striking  out  a  single  item  of  the  defendant  Sullivan's 
claim,  (which,  however,  did  not  reduce  that  daim  below  the  total 
amount  of  the  surplus  moneys  in  hand,)  confirmed  the  report  as  so 
modified,  and  ordered  the  whole  amount  of  surplus  moneys,  after  pro- 
viding for  the  expense  of  the  proceeding,  to  be  paid  to  the  defend- 
ant SuUivan.  It  is  from  that  order  in  each  action  tliat  this  appeal 
is  taken. 

The  liens  of  the  defendant  Sullivan  were^  by  virtue  of  two  mort- 
gages of  {500  each,  executed  by  the  defendant  Ludwig  to  him,  on 
the  same  parcds  of  land,  respectively,  as  those  covered  by  the  plain- 
tiffs mortgages.  They  were  executed,  respectively,  on  the  10th  and 
11th  days  of  October,  1890,  and  were  duly  recorded;  the  former  on 
the  11th  and  the  latter  on  the  13th  day  of  the  same  month.  Th^ 
were  given  as  general  security  for  whatever  sums  might  be  or  be- 
come due  from  Mrs.  Ludwig  to  Mr.  SnlUvan.  The  liens  of  the  de- 
fendant Foley  were  for  materials  sold  by  him  to  Mrs.  Ludwig,  and 
employed  by  her  in  the  erection  of  buildings  on  the  same  lots,  to 
the  amount  of  {300  on  each  lot  His  notices  of  lien  were  filed  on 
the  16th  day  of  October,  1890.  The  defendants  Sullivan  and  Foley 
filed  the  only  notices  of  claim  to  the  surplus  moneys  in  question, 
and  were  the  only  parties  represented  on  the  reference  herein.  The 
indebtedness  of  Mrs.  Ludwig  to  the  defendant  Sullivan  arose  by 
way  of  advances  made  by  him  to  her  or  for  her  benefit,  in  con- 
nection with  building  operations  other  than  those  which  gave 
rise  to  Foley's  mechanics'  liens.  She  had  procured  loans  from 
two  loan  associations  in  Rochester  to  the  net  amount  of  {4,270.76 
on  lots  other  than  those  covered  by  the  plaintiff's  and  Sullivan's 
mortgages.  Mr.  SuUlvan  was  the  attorney  for  both,  of  these  as^ 
flociations,  and  the  money  loaned  by  them  was  put  into  his  hands, 
to  be  advanced  to  Mrs.  Lud^g  as  the  buildings  on  the  lots  covered 
by  their  mortgages  should  progress  to  completion.  •  On  the  13th 
day  of  October,  1890,  the  entire  net  avails  of  these  loans  had  been 
thus  advanced  to  and  for  Mrs.  Ludwig,  and,  in  addition  thereto, 
tlie  sum  of  {390.50  from  Mr.  Sullivan's  own  funds;  and  on  and  be- 
fore the  24tii  day  of  November  he  had  made  further  advances  to 
the  amount  of  {100,  under  an  express  agreement  of  Foley  that  it 
fihould  have  precedence  as  a  lien,  under  the  Sullivan  mortgage,  to 
the  mechaidc's  lien  of  Foley.    This  made  the  sum  of  {490.50  for 


Digitized  by 


Google 


636  NEW   YORK  SUPPLBM£NT»  VoL  24.  [Slip.  Ct. 

which  the  lien  of  SoUiyan's  mortgage  waa  unqueBtlosiaXily  saperior 
to  that  of  Foley  under  his  notice  as  a  material  man. 

The  sole  question  in  the  case  relates  to  the  effect  of  certafai 
orders  which  were  drawn  by  Mrs.  Ludwig  on  the  funds  in  SuUiyan's 
hands  before  the  time  when  the  liens  of  Foley  attached,  though 
not  paid  until  after  that  time.  The  facts  bearing  upon  this  qae» 
tion  are  that  on  the  24th  day  of  June,  1890,  Idm  Ludwig  drew  on 
Mr.  SuUivan,  in  favor  of  a  firm  of  lumber  dealers,  an  order  for  the 
payment  of  f  468.60,  to  be  charged  against  the  avails  of  the  loan 
of  the  Monroe  Avenue  Araoclation;  aSid  on  the  23d  day  of  August 
another  order  in  favor  of  the  defendant  Foley  himself  for  |537, 
payable  out  of  the  fund  arising  from  the  loan  of  the  Park  Avenue 
Association.  She  also  drew  an  order  in  favor  of  a  Ann  known 
aa  Vogel  &  Binder,  for  {275,  which  was  in  general  terms,  and  not 
payable  out  of  any  particular  fund.  Sullivan  jMud  aU  three  of 
these  orders  at  dates  varying  from  May  to  August,  1891.  The 
referee  classed  Hie  Vcgel  &  Binder  order  with  the  other  two,  and 
gave  to  it  the  same  effect  in  determining  the  amount  of  Sullivan's 
lien.  The  county  judge,  on  the  other  hand,  distinguished  it  from 
the  others  by  the  fact  that  it  was  not  drawn  against  a  particular 
fund.  The  question  need  not  be  discussed  here,  because  to  ex- 
clude the  third  order  still  leaves  the  amount  paid  by  Sullivan  in 
excess  both  of  the  surplus  moneys  upon  which  he  asserts  a  lien 
and  of  the  two  mortgages  upon  which  his  lien  is  based.  Upon 
these  facts  we  concur  with  the  learned  county  court  in  the  con- 
clusion liiat  the  defendant  Sullivan  was  entitled  to  a  lien  in  pref- 
erence to  that  of  the  defendant  Foley  to  the  full  extent  of  the  two 
mortgages  held  by  the  former.  The  ground  of  this  conclusion,  as 
already  foreshadowed,  is  that  each  of  the  two  orders  first  men- 
tioned, being  drawn  upon  a  i>articular  fund  nauied  therein,  had 
the  effect  of  an  assignment  pro  tanto  of  that  fund,  and  bound  it 
in  the  hands  of  the  drawee  from  the  date  of  the  presentation  or 
notice  of  such  assignment,  (Brill  v.  Tuttle,  81  N.  Y.  454;  Lauer  v. 
Dunn,  52  Hun,  191,  6  N.  Y.  Supp.  161;  Id.,  115  N.  Y.  405,  22  N.  E. 
Bep.  270;)  that  such  waB  the  case  whether  the  fund  was  in  the 
hands  of  the  drawee  at  the  tioie  of  notice  of  the  order  or  came  into 
his  hands  thereafter;  that  in  either  case  the  drawee  became  pri- 
marily liable  to  the  payee  for  the  amount  of  the  order  as  in  the  case 
of  acceptance;  that  it  is  immaterial  at  what  time  the  order  was 
actually  paid,  and  that  the  drawee  is  entitled  to  maintain  his  lien 
by  virtue  of  any  security  he  holds  therefor  from  the  date  when 
the  indebtedness  thus  becomes  his  own.  These  propositiona  seem 
to  result  necessarily  from  the  doctrine  of  the  cases  cited,  and  they 
lead  to  an  affirmance  of  the  order  appealed  from.  Order  of  the 
county  court  of  Monroe  county  in  each  case  appealed  from  affirmed, 
with  costs.    All  concur. 


Digitized  by 


Google 


Sup.  Ct.]  8HUTK  V.  JOKEB.  637 

8HUTB  T.  JONIBS. 
(Supreme  Court,  Special  Term,  Rensselaer  County.    July  27,  1898.) 

KbW  TitlAL— CumULATIYS  £yiDBNCB. 

Newly-discoTered  eridence  that  defendant's  wagon  had  a  broken  shaft 
on  the  day  after  plaintiff  claimed  he  was  run  into  by  defendant,  and  that 
defendant  admitted  that  he  ran  into  plaintiff,  would  be  but  cnmulatlYe  to 
plaintiff's  direct  testimony  that  defendant  ran  into  him. 

Action  by  Luther  Shute  against  Frederick  W.  Jones  for  damages 
from  a  collision  on  a  highway.  Judgment  for  defendant.  Plain- 
tiff moves  for  a  new  trial  on  newly-discovered  evidence.     Denied. 

Andrews  &  Longley,  for  plaintiff. 
J.  Rider  Gady,  for  defendant 

¥UBJSMASy  J.  This  is  a  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence.  The  rales  governing  sach  apidicar 
tions  are  very  well  settled,  and  are  d«uiy  and  accurately  stated 
in  Roberts  v.  Bank,  (Bup.)  14  N.  T.  Bupp.  432,  where  it  is  said: 

**To  constitute  a  case  for  a  new  trial  on  tbat  ground  it  must  appear  that  the 
eyirlonce  has  been  discovered  since  the  trial;  tliat  it  could  not  have  been 
obtained  upon  the  former  trial  by  exercise  of  reasonable  diligence;  that  the 
evidence  is  material  to  an  issue  involring  the  merits  of  the  case,  is  not 
cumulative,  and  is  so  docisire  in  its  character  that  there  is  a  reasonable 
certainty  that  "on  another  trial  it  would  change  the  result." 

An  examination  of  the  affidavits  read  on  this  motion  fails 
to  satisfy  me  that  a  new  trial  should  be  ordered.  The  action  is 
brought  to  recover  damages  for  inJTu*ies  to  the  plaintiff's  wagon 
and  harness,  occasioned  by  an  alleged  collision  on  the  highway, 
claimed  to  have  been  caused  by  the  negligence  of  the  defendant, 
and  for  a  physician's  bill  paid  by  plaintiff  in  consequence  of  in- 
juries received  by  his  wife  at  the  same  time.  On  the  trial  the 
plaintiff  was  a  witness,  and  gave  a  detailed  account  of  the  oc- 
currence. His  wife  was  not  called.  It  was  asserted  that  she 
was  ill,  and  unable  to  attend  court,  but  no  application  for  a  ipost- 
jwnement  of  the  trial  for  that  reason  was  made.  The  plaintiff 
now  produces  the  affidavits  of  various  persons  that  defendant 
was  intoxicated,  and  driving  fast,  at  or  immediately  before  the 
accident;  but  evidence  was  given  by  the  plaintiff  to  the  same 
effect  at  the  trial,  and  this  is  therefore  clearly  cumulative.  Affi- 
davits of  other  persons  are  produced  to  the  effect  that  defendant's 
w^agon  was  seen  the  next  day  to  have  a  broken  thill,  and  that  to  at 
least  two  persons  he  admitted  having  "run  into"  the  plaintiff. 
This  evidence  is  also  of  the  same  kind  as  that  given  at  tiie  trial, 
although  differing  from  it  in  degree.  The  plaintiff  there  testified 
positively  that  he  was  run  into,  and  that  it  was  the  defendant  who 
did  it.  To  prove  the  defendant's  wagon  was  broken,  and  that 
hie  had  admitted  that  he  had  been  in  collision  with  plaintiff,  woidd 
be  simply  giving  additional  evidence  tending  to  prove  the  same 
thing.  This  is  the  very  definition  of  cumulative  evidence.  Cumu- 
lative evidence  is  "that  which  goes  to  prove  what  has  already 
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been  established  by  other  evidence,"  (Bonv,  Law  Diet.,)  and  so 
whatever  tends  to  prove  the  same  point  to  which  other  evidence 
is  offered  is,  in  law,  cumulative.  Nor  am  I  satisfied  that  witb 
proper  diligence  the  alleged  newly-discovered  evidence  could  not 
have  been  ascertained  before  the  trial.  It  is  true  that  the  plain- 
tiff says  that  from  the  time  of  the  accident  down  to  the  trial  he 
"made  continued,  diligent,  and  repeated  efforts  to  find  some  person 
who  could  corroborate  deponent's  testimony  as  to  how  his  in- 
juries were  received,"  but  he  does  not  point  out  a  single  effort 
put  forth,  nor  any  inquiry  made  by  him,  to  that  end.  Hie  affi- 
ants were  the  neighbors  of  both  parties,  and  well  acquainted  with 
both,  and  it  would  seem  that  a  very  small  effort  must  have  dis- 
covered any  knowledge  they  possessed  concerning  the  accident, 
and  concerning  any  admissions  the  defendant  may  have  made, 
especially  as  the  action  had  already  been  tried  in  a  justice's 
court,  and  neighborhood  attention  presumably  somewhat  thereby 
attracted  to  the  circumstances  of  the  occurrence.  Moreover,  the 
affidavits  on  the  part  of  the  plaintiff  are  fairiy  met  and  contra- 
dicted or  explained  and  neutralized  by  those  produced  by  defend- 
ant, (Chapman  v.  O'Brien,  39  N.  Y.  Super.  Ct  244,)  some  of  them 
being  by  the  same  persons.  I  cannot  say  that  I  think  it  reasonably 
certain  that  a  new  trial  would  produce  a  different  result.  Finally, 
the  most  that  can  be  said,  as  it  seems  to  me,  is  that  the  plaLatiff 
has  found  evidence  in  addition  to  that  he  had  upon  the  trial  by 
which  he  could  make  out  a  stronger  case  than  he  then  did,  but 
"there  is  hardly  a  case  tried  but  that  one  party  or  the  other  after 
the  trial  discovers  evidence,  unknown  before,  by  which  on  a  new 
tri'al  such  party  could  make  a  stronger  case  theii  on  the  first  If 
in  such  cases  a  new  trial  was  granted,  litigation  woxQd  never  cease. 
♦  *  •  Ordinarily,  when  a  case  has  been  tried,  and  a  verdict 
rendered,  a  new  trial  should  only  be  granted  in  unusual  cases, 
when  the  newly-discovered  evidence  would  in  all  probability  pro- 
dnce  a  different  result,  and  where  it  cleariy  is  not  cumulative."^ 
Jackson  v.  Town  of  Ft  Covington,  15  N.  Y.  Supp.  793,  at  795, 
(opinion  of  Putnam,  J.,  at  special  term,  adopted  by  general  tenn^ 
third  department)  This  is  not  such  a  case.  The  motion  is  de^ 
nied,  with  costs. 

(71  Huh.  114.) 
O'NEILL  et  al.  v.  BROOKLYN  HEIGHTS  R.  CO.,  (two  cases.) 

(Supreme  Court,  General  Term,  Second  Department    July  28,  1881) 

Damaobs—- Injuries  to  Horse— Evidence. 

In  an  action  against  a  railroad  company  for  injuries  to  a  horse,  the 
evidence  of  plaintiff  and  his  brotlier,  on  wliicb.  the  extent  of  the  taijary 
almost  entirely  depended,  if  credited,  caUed  for  substantial  damages;  but 
it  appeared  that,  within  a  few  days  after  the  injury,  plaintiff  applied  to  a 
veterinarian  to  pronounce  the  horse  sound,  and  ttie  physician  did  not  dis- 
cover injuries  to  the  extent  claimed  by  plaintiff.  Hdd,  that  a  yerdlct  for 
nominal  damages  should  not  be  disturbed.    Dykman,  J.,  dissenting 

Appeal  from  circnit  conrt,  Brings  county. 
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Two  actions,  one  by  James  O'Niell  against  the  Brooklyn  Heights- 
Railroad  Company  to  recover  damages  for  injuries  to  a  horse  caused 
by  defendant's  negligence,  and  another  by  Edward  O'Niell  against 
the  same  defendant  for  personal  injuries  caused  by  defendant's- 
negligence,  both  the  result  of  the  same  accident,  and  tried  together. 
Prom  a  judgment  entered  on  the  verdict  of  a  jury  in  favor  of  plain- 
tiff for  noniinal  damages  only,  and  from  an  order  denying  a  motion 
for  a  new  trial  on  the  minutes,  i^aintifl  in  each  case  appeals. 
AfQrmed. 

Argued  before  BABNABD,  P.  J.,  and  DYKMAIT,  J. 

James  P,  Niemann,  for  appellanta 
Henry  D.  Hotchkiss,  for  respondent. 

BABNABD,  P.  J.  The  extent  of  the  injury  to  the  horse  alleged 
to  have  been  caused  by  the  accident  depended  very  much,  if  not 
entirely,  on  the  testimony  of  the  plaintiff  and  his  brother  Ed- 
wardf  who  was  riding  the  horse  when  he  was  injured.  It  is  true 
that  these  witnesses,  if  credited,  would  call  for  a  substantial  ver- 
dict, but  the  case  shows  that  the  plaintiff  applied  to  a  veterinary 
physician  to  pronounce  the  horse  sound  within  a  few  days  after 
the  accident.  The  plaintiff  says  that  he  was  requested  to  have 
this  examination  made  by  the  physician  at  the  request  of  one 
NeCk)y,  who  knew  of  the  injury  the  horse  sustained,  and  wanted  to 
buy  him.  The  doctor  did  not  discover  the  extent  of  the  injuiry 
as  claimed  by  the  plaintiff.  He  said  the  horse  was  lame,  but 
he  discovered  no  dislocated  hip.  The  jury  had  abundant  reason 
for  placing  the  injury  at  a  nominal  sum  in  case  they  discredited 
these  two  witnesses.     The  judgment  should  be  affirmed,  with  costs. 

DYKMAN,  J.,  (dissenting.)  Both  of  these  actions  are  based 
upon  negligence,  and,  as  the  cause  of  action  grew  out  of  the  same 
accident,  they  were  both  tried  together  at  the  circuit,  before  a 
jury,  and  both  plaintiffs  recovered  a  verdict  for  six  cents  damages. 
Both  have  appealed  from  the  judgment  entered  upon  the  verdict 
and  from  the  order  denying  a  motion  for  a  new  trial  upon  the 
minutes  of  the  court.  The  facts  are  substantially  these:  The 
plaintiffs  are  brothers.  John  was  in  the  employ  of  his  brother 
James,  who  was  the  owner  of  a  horses  While  John  was  riding 
the  horse  down  Montague  street,  in  the  city  of  Brooklyn,  it  was 
struck  by  one  of  the  cable  cars  of  the  defendant,  and  thrown  down, 
and  John  went  off.  Both  horse  and  man  received  injuries,  and 
these  actions  are  for  the  recovery  of  damages  resulting  therefrom. 
Ab  we  have  stated,  the  verdict  was  in  favor  of  the  plaintiffs  in 
both  cases,  and  so  it  must  be  assumed  that  the  jury  found  all  the 
facts  in  favor  of  the  plaintiffs,  and  the  question  is  whether  we 
should  interfere  with  the  judgment  by  reason  of  the  inadequacy 
of  the  damages.  In  relation  to  the  plaintiff  Edward,  the  testi- 
mony did  not  show  his  injuries  to  be  severe,  and  there  was  evi- 
dence from  which  the  jury  might  find  them  to  be  slight     In  his 
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case,  therefore,  the  verdict  to  not  so  palpably  inadequate  as  to 
justify  our  interference  with  the  yerdict.  In  rdation  to  James 
O'Neill,  however,  we  cannot  take  the  same  view.  There  was  no 
evidence  to  justify  a  nominal  verdict  in  his  case.  The  horse  was 
shown  to  be  a  fine  young  horse,  of  the  value  of  five  or  six  hun- 
dred dollars,  previous  to  his  injuries,  and  af  t^r  that  to  be  worth  no 
more  than  one  hundred.  That  testimony  was  uncontradicted, 
and  there  was  no  dispute  about  his  injuries.  His  hip  was  knocked 
down,  and  he  was  injured  otherwise.  Under  such  proof,  there 
was  no  justification  for  a  nominal  verdict,  and  it  should  have 
been  for  substantial  damages.  The  size  of  the  verdict  shows 
that  it  was  the  result  of  mistake  or  passion  or  prejudice.  It  is 
unjust,  and  should  not  be  permitted  to  stand.  It  finds  that  the 
defendant  has  negligently  infiicted  serious  injuries  to  a  valuable 
horse  belonging  to  tiie  plaintiff,  without  his  fault  or  the  fault  of 
his  servunt,  and  then  assessed  his  damages  at  six  cents.  With 
full  knowledge  and  appreciation  of  the  peculiar  province  of  the 
jury  in  the  determination  of  the  amount  of  damages  to  be  allowed 
in  actions  sounding  in  tort,  and  the  reluctance  with  which  ap- 
pellate courts  interfere  with  verdicts  upon  questions  of  amount 
only,  we  yet  recognize  the  rule  which  permits  such  interference 
in  a  prox)er  case.  Juries  cannot  be  permitted  to  do  injustice  to 
suitors.  Inadequate  and  excessive  verdicts  stand  upon  the  same 
ground,  and  where  they  are  so  large  or  so  small  as  to  be  palpably 
unjust,  and  the  result  either  of  an  objectionable  compromise^  pas- 
sion, or  prejudice,  improper  infiuence  oar  disregard  of  law,  it  is 
the  duty  of  the  courts,  in  the  exercise  of  the  supervisoiy  powa*  with 
which  they  are  clothed,  to  review  the  evidence,  and  grant  a  new  trial 
where  the  ends  of  justice  require  it.  McDonald  v.  Walter,  40  N.  Y. 
551;  Platz  v.  City  of  Ck)hoe8,  8  Abb.  N.  0.  392;  Cowles  v.  Watson, 
14  Hun,  41.  This  question  comes  legitimately  before  us  on  the  ap 
peal  from  the  order  denying  tiie  motion  for  a  new  trial  on  the 
minutes  of  the  court  The  trial  jadge  may  now  grant  a  new  trial 
because  the  verdict  is  for  excessive  or  insufficient  damages,  (Code 
CJivil  Proc.  §  999,)  and  one  of  the  grounds  of  the  motion  for  a  new 
triial  upon  the  minutes  in  this  case  was  the  insufficiency  of  the  dam- 
ages. See,  also,  Cowles  v.  Watson,  14  Hun,  42.  The  judgment  and 
oMer  denying  the  motion  for  a  new  trial  in  the  case  of  Edward 
O'Neill  should  be  affirmed,  with  costs;  but  the  judgment  and  order 
denying  the  motion  for  a  new  trial  in  the  case  of  James  O'Neill 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event 


OBNTRAL  NAT.  BANK  OF  TROY  v.  FT.  ANN  WOOLEN  CO.  et  aL 

(Supreme  Ck>urt,  Special  Term,  Rensselaer  County.     July  29,  1883.) 

L  Attachmbkt— Affidavit— By  PKBsrosNT  of  Compawt. 

An  aitidayit  for  attachment  stated  that  affiant  was  president  of  plalndff 
bank;  that  he  had  known  defendant  B.,  president  of  defendant  company, 
for  years;  that  B.  had  been  a  customer  ot  plalntllt  for  sevenU  yeuv; 
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that,  two  or  three  years  before,  B.,  desiring  to  extend  his  credit,  and 
that  of  defendant  company,  with  plaintiff,  made  certain  statements  to  af- 
fiant, which  were  repeated  from  time  to  time  down  to  within  three  months 
of  making  the  affidavit;  and  that  defendants,  from  time  to  time,  ob- 
tained loans  from  plaintiff  because  of  such  representations.  HM,  that 
it  justified  a  conclusion  that  affiant  was  president  of  the  bank  at  the 
time  of  the  transacti(»is  therein  referred  to,  and  that  he  had  full  knowl- 
edge of  the  entire  indebtedness  of  defendants  to  plnintiff,  so  that  his  stsite- 
mcnt  that  plaintiff*s  claim  was  over  and  above  all  counterdaims  known  tr> 
him  was  sufficient,  within  Ck>de  Civil  Proc.  8  636,  requiring  the  affidavit 
to  show  the  indebtedness  of  defendants  to  be  ovw  and  above  all  counter- 
claims known  to  plaintiff. 

2.  Baice— Fbaudulknt  Disposition  of  Pbopertt. 

An  affidavit  for  attachment  stated  that  defendant  B.'s  wife  held  a  mort- 
gage on  his  lands,  which  at  her  death  she  bequeathed  to  him;  that  re- 
centiy,  intending  thereby  to  place  the  mortgage  beyond  the  reach  of  his 
creditors,  and  to  make  It  appear  to  be  a  valid  lien  on  his  land,  he  trans- 
ferred it  to  certain  persons  without  consideration,  on  the  pretense  that 
as  to  it  there  was  a  trust  In  their  favor,  though  he  knew  such  trust  had 
been  declared  void.  HM,  that  this  was  a  sufficient  statement  of  an  at- 
tempted fraudulent  disposition  of  property  by  B. 

8.  Samb— Acts  or  Cobporatioh's  Pbesibbitt. 

Allegations,  in  an  affidavit  for  attadiment,  of  fraudulent  disposition  by 
the  president  and  chief  stockholder  of  a  corporation  of  his  individual  pro]^ 
erty,  wUl  not  warrant  an  attachment  against  the  corporation. 

4.  Bahb— Insufficibkt  Papers— Vacation. 

Though  the  affidavits  on  which  an  attachment  Is  granted  are  Insuffl- 
cioit,  the  attachment  will  not  be  vacated  on  motion  of  a  subsequent  at- 
taching creditor,  where  the  affidavits  on  which  his  attachment  issued  were 
also   insufficient 

5.  Same— Affidavit— Fbaud. 

An  affidavit  for  attachment  against  a  company  engaged  in  the  manu- 
facture of  woolen  doth,  stating  that  the  company  was  not  engaged  tn 
selling  wool,  but  that  affiant  saw  a  load  of  wool  at  the  depot,  being 
shipped  away,  which  the  person  in  charge  of  it,  who  worked  for  some  one 
else,  told  affiant  came  from  the  company's  factory,  do^s  not  show  a  fraud- 
ulent disposition  by  the  company  of  its  property,  even  admitting  that  the 
wool  came  from  its  factory, 
flu  Same— HsAESAT. 

The  fact  that  the  wool  came  from  the  factory  of  the  woolen  company 
could  not  be  shown  by  the  statements  in  the  affidavit,  they  being  merely 
hearsay. 

Action  by  the  Central  National  Bank  of  Troy  against  the  PL 
Ann  Woolen  Company  and  John  M.  Barnett,  commenced  by  attach^ 
ment  The  Olens  Falls  National  Bank,  a  snbseqnent  attachfaig 
creditor,  moTes  to  yacate  and  set  aaide  pkdntifl'^  attachmait. 
Motion  denied 

Edgar  T.  Brackett,  for  the  motion. 
O.  E.  Patterson,  opposed. 

FUBSMAN,  J.  This  motion  is  made  solely  npon  the  papers  on 
which  the  plaintiff's  attachment  was  originally  granted,  and  various 
objections  are  nrged  to  the  snflftclency  of  such  papers.  The  first 
ia  that  the  affidavit  of  Mr.  Warren,  president  of  the  plaintiff,  does 
not  state  the  indebtedness  cf  defendants  to  the  bank  to  be  over 
and  above  all  counterclaims  known  to  the  plaintiff,  as  required 
by  section  636,  Code  Civil  Proc.  The  affidavit  of  Mr.  Warren  sets 
v.24N.Y.s.no.8 — 41 
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forth  that  'lie  is  the  {Hrefiident  of  the  plaintiff;^  that  a  canae  of 
action  exists  in  favor  of  the  plaintiff  against  the  defendants,  de- 
scribing it;  and  that  '^the  amount  of  the  plaintiff's  claim  is  |6,000, 
*  *  *  over  and  above  all  counterclaims  and  set-offs  known  to 
deponent"  The  case  of  Bank  v.  Hall,  60  Hun,  466,  15  N.  Y.  Supp. 
2D8,  is  relied  on  in  support  of  the  contention  that  the  affidavit  is 
insufficient  in  the  particular  suggested.  In  that  case  the  affidavit 
was  made  by  the  president  of  a  manufacturing  corporation,  and 
stated  the  indebtedness  to  exist  ''over  and  above  all  counterclaims 
known  td  deponent  or  to  the  plaintiff,"  but  did  not  state  that  the 
affiant  was  president  at  the  time  of  the  transaction,  Van  Brunt, 
P.  J.,  makes  a  distinction  between  the  officers  of  trading  and  bank- 
ing corporations,  and  holds  that  the  chief  officers  of  a  bank  may 
be  presumed  to  be  acquainted  with  its  financial  affairs,  while  in  the 
case  of  a  trading  corporation  no  such  presimiption  exists.  The 
remaining  judges  hold  the  affidavit  insufficient  because  it  did  not 
state  that  the  affiant  was  president  at  the  time  of  the  transac- 
tion, but  only  that  he  "is  president,"  i  e.  at  the  time  of  making 
the  affidavit  The  affidavit  of  Mr.  Warren  is  like  it  in  this  re- 
8i)ect,  but  a  careful  examination  of  the  entire  affidavit  satisfies 
me  that  it  sufficiently  indicates  that  Mr,  Warren  was  president 
at  the  time  of  the  transaction,  and  is  familiar  with  the  financial 
affairs  of  the  bank.  He  states  that  he  is  president;  that  he  has 
known  defendant  Barnett,  president  of  the  woolen  company  for 
years;  that  Barnett  had  been  a  customer  of  the  plaintiff  for  several 
years;  that  some  two  or  three  years  ago,  desiring  to  extend  his 
line  of  credit  and  that  of  the  woolen  company  with  the  plaintiff, 
Barnett  made  to  him  (deponent)  and  to  plaintiff's  cashier  the 
statements  and  representations  set  forth;  that  such  statanents 
were  made  to  him  and  to  the  cashier  from  time  to  time,  down  to 
within  three  months  of  making  the  affidavit;  that  the  defendants 
from  time  to  time  obtained  loons  from  plaintiff  ''because  of  the 
representations  made  as  aforesaid;"  and  that  such  loans  would 
not  have  been  made,  but  for  the  reliance  of  the  plaintiff  thineoiL 
There  is  enough  here  to  justify  the  conclusion  that  the  affiant  was 
president  of  the  bank  at  the  time  of  the  transaction,  and  that  he 
has  full  knowledge  of  the  entire  indebtedness  of  the  defendants 
to  the  plaintiff.  A  corporation,  as  such,  cannot  have  knowledge. 
The  knowledge  of  its  officers  must  be  attributed  to  it  And  when, 
therefore,  the  president  of  a  bank  declares  that  he  is  its  presi- 
dent; that,  for  the  purpose  of  inducing  credit,  certain  representsr 
tioiis  were  made  to  him;  that,  relying  upon  such  representations, 
the  bank  made  loans,  which  remain  unpaid;  and  that  the  debt 
thus  created  is  due  the  bank,  over  and  above  all  counterdaiiiis 
known  to  him, — it  is  sufficient  I  am  strengthened  in  this  view 
by  the  case  of  Bliss  Co.  v.  Opera-Glass  Supply  Co.,  60  Hun,  438, 
15  N.  Y.  Supp.  6,  and  the  cases  there  cited.  Bank  v.  Johnson, 
(Sup.)  16  N.  Y.  Supp.  71,  is  also  in  point 

It  is  also  insisted  that  the  affidavit  does  not  chaige  that  the  de- 
fendant the  Ft  Ann   Woolen  Company  has  been  guilty  €i  ant 
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fraudtdent  disposition  of  property,  and  that  the  aJlegations  touch- 
ing the  fraudulent  disposition  of  property  bj  defendant  Bamett 
are  insuflflcient  to  sustain  the  warrant  As  to  the  latter,  the 
affidavit  states^  in  substance,  that  Bamett's  wife  held  a  mort- 
gage of  about  114,000  upon  his  real  estate,  which  at  her  death 
she  bequeathed  to  him,  and  that  recently,  intending  thereby  to 
place  this  mortgage  beyond  the  reach  of  his  creditors,  and  to  make 
it  appear  to  be  a  valid  lien  in  their  favor  upon  his  real  estate, 
he  had  transferred  the  same  to  the  children  of  one  Yolney  Dean 
Richmond,  without  consideration,  upon  the  pretense  that  as  to  it 
there  was  a  trust  in  their  favor,  created  by  their  grandfather's 
will,  (Mrs.  Bamett  having  received  it  from  him,)  although  he  well 
knew  that  such  alleged  trust  had  been  declared  void  by  the  judg- 
ment and  decree  of  this  court  I  think  this  is  a  sufficient  state- 
ment of  an  attempted  fraudulent  disposition  of  property  by  Bamett 
It  is  urged  that  such  transfer  must  have  been  made  by  him  as 
executor  (for  such  he  was)  of  his  wife's  will,  but  it  is  sufficient  to 
say  that,  so  far  as  is  disclosed,  the  transfer  was  made  by  him 
individually.  Moreover,  if  it  was  made  by  him  as  executor,  it  was 
still  an  attempt  on  his  part  to  place  property  in  which  he  had  a 
beneficial  interest  beyond  the  reach  of  his  creditors. 

But  as  to  the  woolen  company  the  affidavit  is  clearly  insufficient 
It  nowhere  charges  any  fiaudulent  act  of  the  company,  and  the 
fraudulent  acts  of  Bamett  in  disposing  of  his  individual  property 
cannot  be  attributed  to  it.  They  are  separate  and  distinct  entities, 
possessing  separate  and  distinct  rights,  powers,  and  privileges. 
They  are  each  citizens  owning  property  severally,  and  subject  to 
separate  liabilities.  The  corporation  exists  as  an  individual  body, 
distinct  from  all  others,  and  must  continue  thus  to  exist  until  dis^ 
solved  by  judicial  decree.  It  is  of  no  importance  whetlier  Bamett 
does  or  does  not  own,  practically,  the  whole  of  the  capital  stock 
of  the  company.  The  situation  is  not  thereby  changed.  They  each 
have  an  independent  existence,  notwithstanding.  If  Bamett  has 
attempted  to  fraudulently  dispose  of  his  property,  there  is  no  evi- 
dence that  the  company  has  made  any  such  attempt  as  to  its  prop- 
erty, and  the  act  of  Bamett  does  not  justify  an  attachment  against 
the  company.  Bogart  v.  Dart,  25  Hun,  395;  Edick  v.  Oreen,  38 
Hun,  202-209.  If,  therefore,  this  motion  was  made  by  the  woolen 
company,  or  by  a  judgment  creditor  of  that  company,  I  do  not  think 
it  could  be  resisted.  But  it  is  made  by  a  subsequent  attaching 
creditor;  and,  to  be  successful,  it  must  appear  tiiat  the  papers 
upon  which  the  subsequent  attachment  issued  were  themselves 
sufficient  Hodgman  v.  Barker,  60  Hun,  156,  14  N.  Y.  Supp.  574. 
The  affidavits  upon  which  the  attachment  in  favor  of  the  moving 
party  herein  was  issued  are  as  barren  of  any  alleviation  of  a  fraudu- 
lent, or  attempted  fraudulent,  disposition  of  pi*oporty  by  the  woolen 
company  as  are  those  of  the  plaintiff,  unless  the  affidavit  of  Edward 
Wall  aids  them  in  this  particular.  This  was  frankly  conceded  by 
counsel  on  the  argument  That  affidavit  Is  clearly  insufficient  for 
the  purpose  of  charging  the  woolen  company  with  any  fraudulent 
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act.  The  only  part  of  the  afBdayit  pertinent  to  this  question  is  the 
statement  that  on  the  morning  of  June  3,  1893,  he  saw  a  load  of 
wool  drawn  to  and  unloaded  at  the  railroad  station  at  Ft  Ann; 
that  one  Sweet,  an  employe  of  a  certain  wool  dealer  at  Troy,  was  in 
charge  of  this  wool;  liiat  it  was  shipped  by  express,  instead  of  by 
freight;  and  that  Sweet  told  him  (Wall)  that  it  came  from  the 
factory  of  the  woolen  company.  The  affidavit  also  states  that  the 
business  of  the  company  is  the  manufacture  of  wool  into  cloth,  and 
that  it  does  .not  deal  in  or  vend  unmanufactured  wooL  Assuming 
the  truth  to  be  that  this  wool  came  from  the  company's  factory, 
and  was  being  shipped  away,  there  is  nothing  in  that  fact  inconsist- 
ent with  an  entire  honesty  of  purpose  on  the  part  of  the  woolen  com- 
pany. There  is  nothing  to  show  jthat  this  is  an  unusual  occurrence, 
and  it  may  well  be  that  this  particular  wool  was  being  returned  to 
the  seller,  as  not  being  of  the  quality  ordered,  or  that  the  seUet, 
finding  the  company  to  be  in  failing  circumstances,  retook  the  wool 
before  the  company  had  acquired  actual  i)ossession  of  it.  A  fraudu- 
lent or  dishonest  purpose,  in  such  a  case,  is  not  to  be  presumed 
There  must  be  some  evidence  from  which  it  can  be  justly  inferred.  I 
do  not  think  this  affidavit  contains  such  evidence.  (But  there  is  a 
fatal  objection  to  the  sufficiency  of  this  affidavit  in  this  respect 
The  statement  of  Sweet  to  the  vritness,  that  the  wool  came  from  the 
factory  of  the  company,  is  the  clearest  hearsay.  Neither  of  them 
were  at  the  time  in  any  way  connected  with  tiie  woolen  company, 
or  engaged  in  its  business.  It  was  the  mere  statement  of  a  third 
party  to  one  in  no  wise  interested  in  knowing  the  facts.  No  one 
is,  or  ought  to  be,  bound  by  the  words  of  a  stranger.  It  is  not  a 
part  of  any  res  gestae,  because  it  does  not  appear  that  anything 
was  being  done  at  that  time  by  the  woolen  company,  or  in  its  name, 
or  on  its  behalf.  The  most  that  can  be  said  for  it  is  that  Wall 
heard,  from  one  not  authorized  to  speak,  that  the  wool  came  from 
the  company's  factory.  This  is  not  evidence.  Moreover,  the  aflS- 
davit  of  Sweet  is  not  produced,  nor  any  reason  given  for  its  non- 
production.  Farley  v.  Shoemaker,  (Sup.)  1  N.  Y.  Supp.  729;  Bank 
V.  AJberger,  78  N.  Y.  252.  This  affidavit  being  insufficient,  the 
papers  on  which  the  attachment  of  the  Glens  Falls  Bank  issued  are 
no  better  or  stronger  in  respect  to  the  woolen  company  than  are 
those  upon  which  the  plaintiff's  attachment  was  granted.  The 
motion  is  therefore  denied,  with  costa 


GRONIN  et  al  t.  T£B0. 

(Supreme  Oonrt,  General  Term,  Sec(»d  Department   July  28,  1883.) 

Contract— Intebprbtation. 

Where  a  subcontractor  proposes  to  contractors  to  excavate  a  trench  of 
certain  dimensions,  under  water  for  a  spccllicd  sum,  *'the  material  so 
dredged  to  be  deposited  inshore,  so  as  not  to  interfere  with  said  trench/* 
and  the  latter  simply  accept  the  offer,  it  Is  not  the  duty  of  sach  con- 
tractors to  furnish  such  shore  as  a  place  of  deposit  for  such  dredged  ma- 
terial, and  the  subcontractor  Is  not  justiliod  In  abandoning  the  contract 
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because  the  shore  Inspector  prevented  hilm  from  depositing  Kdch  material 
thereon.    Barnard,  P.  J.,  dissontiiig. 
2.  Same— Part  Pkkpoiiiiakce— Compensatiost. 

Such  contract  being  ertire,  with  no  provision  for  payment  till  the  work 
is  oompletua.  the  subcontractor  can  recover  nothing  for  partial  perform- 
ojice. 

Appeal  from  circnit  court,  Kings  county. 

Action  by  Richard  Oronin  and  others  against  W.  M.  Tebo  to  re- 
cover damages  for  breach  of  a  certain  contract.  Prom  a  judgment 
entered  on  a  verdict  directed  by  the  court  in  favor  of  plaintiffs,  and 
from  an  order  denying  his  motion  for  a  new  trial  on  the  minutes, 
defendant  appeals.    Affirmed. 

For  former  report,  see  17  N.  Y.  Supp.  650. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

J.  T.  Marean,  for  appellant 
James  C.  Church,  for  respondents. 

DYKMAN,  J.  The  plaintiffs  in  this  action  made  a  contract  with 
Maltby  G.  Lane  to  build  certain  bulkheads  at  Ft  Hamilton,  the  con- 
struction of  which  required  an  excavation  in  the  grorund,  under 
water,  for  their  reception.  The  defendant  is  engaged  in  the  business 
of  dredging,  and,  as  the  result  of  a  conversation  between  one  of  the 
plaintiffs  and  the  agent  of  the  defendant,  he  made  a  written  offer  to 
the  plaintiffs,  of  which  the  following  is  a  copy. 

"Brooklyn,  June  IS,  188T. 

*1,  the  undersigned,  propose  and  offer  to  excavate  and  dredge  a  trench 
seven  hundred  and  seventy-flve  feet  in  length  for  crib  bottom  of  thirty  feet 
yride  to  the  depth  of  twenty  feet  at  mean  low  water,  for  the  sum  of  twenty- 
thre»  hundred  dollars;  th?  material  so  dredged  to  be  deposited  inshore,  so 
as  not  to  interfere  with  said  trench. 

"Respectfully,  yours»  W.  M.  Tebo,  Bentley. 

"To  R.  Cronin  &  Sons." 

The  proposition  was  accepted  verbally,  and  the  defendant  was  di- 
rected to  proceed  with  the  work,  which  he  did  in  a  few  days  there- 
after. He  was  prevented  by  the  shore  inspector  from  dumping  the 
material  inshore,  and  carried  the  same  to  sea  until  about  the  7th  day 
of  July,  when  he  ceased  to  work,  and  did  no  more  dredging  there- 
after. This  action  is  for  the  recovery  of  damages  sustained  by  the 
plaintiffs  in  consequence  of  the  failure  of  the  defendant  to  complete 
his  contract,  and  for  services  in  driving  some  piles.  There  seems  to 
have  been  no  dispute  respecting  the  claim  of  the  plaintiffs,  but 
the  defendant  set  up  a  counterclaim  of  f  1,444.51  for  the  work  he 
actually  did  under  tiie  contract  The  counterclaim  is  based  upon 
the  theory  that  the  contract  secured  to  the  defendant  the  right  to 
damp  the  excavated  material  inshore;  that  it  was  the  duty  of  the 
plaintiffs  to  fumish  that  place  of  deposit,  under  the  contract,  and, 
as  ttiey  failed  to  perform  that  portion  of  the  contract  on  their  part, 
the  defendant  was  justified  in  the  abandonment  of  the  work,  and 
entitled  to  comi)ensation  for  what  he  had  done  under  the  contract 
The  trial  judge  decided  against  the  defendant,  and  directed  a  verdict 
in  favor  of  the  plaintiffs  for  $589.39.     The  defendant  has  appealed 
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from  the  judgment  entered  upon  the  verdict,  and  from  the  order 
denying  a  motion  for  a  new  trial  ux)on  the  minutes  of  the  court 

It  is  true  that  the  last  clause  of  the  defendant's  offer  states  that 
the  material  dredged  was  to  be  deposited  Inshore,  and  both  parties 
intended  and  expected  to  have  it  so  placed.  Under  all  the  circmn- 
stances,  however,  it  cannot  be  assumed  that  the  plaintiffs  under- 
took to  furnish  the  place  designated  as  a  dumping  ground.  The 
contract  was  formed  by  tiie  acceptance  of  the  defendant's  offer. 
The  plaintiffs  made  no  stipulation,  and  in  respect  to  the  ground 
designated  in  the  offer  they  could  make  none.  They  had  no  conr 
trol  over  the  place,  and  could  grant  no  privilege  in  respect  thereto. 
Their  acceptance  of  the  defendant's  offer  constituted  an  assent  to 
the  poropositions  contained  therein,  but  they  made  no  stipulation  on 
their  part.  In  the  absence  of  an  express  undertaking,  the  law,  in 
its  interpretation  of  the  transaction,  implies  an  obligation  on  the 
part  of  the  defendant  to  perform  the  services  according  to  his 
proposition  for  the  price  named,  and  against  the  plaintiffs  it  implies 
a  duty  to  allow  the  defendant  to  do  the  work,  and  -paj  him  the  price 
stipulated  therrfor.  Such  were  the  legal  obligations  of  the  parties. 
The  contract  was  entire,  with  no  provision  for  payment  until  the 
work  was  completed;  and  as  the  defendant  abandoned  the  contract, 
and  failed  to  perform  it,  he  is  entitled  to  no  compensation  for  what 
he  did.  In  respect  to  the  new  arrangement  between  the  parties, 
upon  which  the  defendant  now  insists,  it  is  sufficient  to  say  that  it 
was  not  pleaded,  and  has  no  consideration  for  its  support  Our 
view  is  justified  by  all  the  facts  and  circumstances  surrounding  the 
transaction.  The  defendant  knew  the  plaintiffs  were  contractors 
to  lay  down  the  crib  work  for  certain  fillings.  They  had  no  control 
of  the  premises,  and  no  more  "power  to  obtain  permission  to  leave 
the  material  inshore  than  the  defendant  He  did  not  require  them 
to  furnish  a  place  for  the  deposition  of  the  excavated  material,  or 
to  obtain  permission  to  lay  it  down  inshore.  He  merely  said  it  was 
to  be  so  laid  down,  and  tkej  assented,  and  so  they  were  bound  to 
make  no  interference  in  that  respect.  Our  conclusion  is  that  the 
prox)er  disposition  was  made  of  the  case,  and  the  judgment  and 
order  should  be  aflflrmed,  with  costs. 

PRATT,  J.,  concurs. 

BABNARD,  P.  J.,  (dissenting.)  The  plaintiffs'  claim  was  not  difr 
puted.  The  only  question  presented  is  as  to  the  defendant's  counter- 
claim. One  Lane  owned  water-front  property  at  Pt  HamiltoiL 
The  plaintiffs  are  dock  builders.  The  defendant  is  a  dredger.  The 
work  which  plaintiffs  undertook  to  do  for  Lane  was  to  build  a  bulk- 
head around  the  property.  There  was  an  existing  bulkhead  on  the 
north  side  of  the  property,  which  had  to  be  extended  some  80  feet 
and  then  to  be  continued  south  775  feet,  parallel  to  the  shore,  and 
then  to  the  shore.  The  defendant  was  to  dredge  for  the  plaintiffs 
the  775  feet  for  crib  bottom,  30  feet  wide  and  20  feet  deep  at  mean 
low  water.     The  dumping  was  to  be  inshore,  so  as  not  to  interfere 
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with  the  trench.  When  defendant  coHinienced  his  woifc,  and  pro- 
ceeded to  dnmp  Inshore,  he  was  stopped  by  the  shore  inspector. 
The  objection  he  made  was  that  the  dnmping  could  not  take  place 
inshore  until  the  pile  work  was  put  in  for  this  80-foot  extension. 
That  would  hare  protected  the  trench,  under  the  contract,  and 
would  ifiaye  met  the  objection  of  the  shore  inspector.  The  plaintiffB 
promised  to  put  down  this  80-foot  crib  in  extension  of  the  old  bulk- 
head in  a  few  days,  which  they  failed  to  do.  The  defendant  con- 
tinued to  dredge  and  carry  the  material,  and  dump  it  at  sea,  at 
largely  increased  expense  to  him,  until  the  plaintiffs  finally  refused 
to  put  it  in,  when  the  defendant  left  tiie  work.  Assuming  all  dis- 
puted facts  in  favor  of  the  defendant,  tiie  case  is  one  where  the 
plaintiffs  broke  the  contract,  as  amended  after  the  shore  inspector 
objected  to  the  inshore  dumping.  The  inspector  assumed  that  Uie 
extension  of  the  old  biilkhead  would  protect  the  material  dumped 
from  being  washed  away  by  the  tide,  and  liie  plaintiffs  agreed  to 
give  place  for  inshore  dumping  by  the  completion  of  this  dock 
extension.  They  did  not  do  so,  and  the  defendant  quit  the  work 
on  that  account.  The  judgment  should  be  reyersed,  and  a  new  trial 
granted;  costs  to  abide  eyent. 


(3  Misc  Rep.  582.) 
DUEBEB   WATCH-OASB   MANTIF'G   (X).    y.   B.   HOWABD   WATCH   & 

CLOCK  CO.  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    May  27,  1883.) 

Ck>]rflFiBACT— CiyiL  Action— Plbading. 

A  complaint  a11e;;ed  th.it  defendants,  who  were  engaged  in  a  business 
similar  to  that  of  plaintiff,  in  furdierance  of  a  conspiracy  to  roln  plaintiff, 
agreed  not  to  sell  any  of  their  goods  to  any  person  who  should  deal  in 
plaintiff's  goods,  and  tliat  notice  of  such  agreement  was  given.  Beld,  on 
demurrer,  that  the  complaint  sufficiently  alleged  damage  to  plaintiff,  as 
weU  as  the  fact  of  a  conspiracy. 

Action  by  the  Bueber  Watch-Case  Mannfactaring  Company 
against  the  E.  Howard  Watch  &  Clock  Company;  the  American 
Waltham  Watch  Company;  the  Bay  State  Watch-Case  Company; 
tlie  Brooklyn  Watch-Case  Comi)any;  the  Cheshire  Watch  Company; 
the  Courvoisier-Wilcox  Manufacturing  Company;  the  Elgin  National 
Watch  Comjmny;  the  Illinois  Watch  Company;  the  Keystone 
Watch-Case  Company;  the  Seth  Thomas  Clock  Company;  James  H. 
Noyes;  Joseph  Pahys,  Henry  F.  Cook,  and  George  E.  Fahys,  compos- 
ing the  firm  of  Joseph  Fahys  &  Co.;  George  M.  Bacon  and  Joseph 
M.  Bates,  formerly  composing  the  firm  of  Bates  &  Bacon;  Jacob 
Mnhr  and  Bimon  Mahr,  composing  the  firm  of  H.  Muhr^s  Sons;  and 
Prank  Ihihme,  Charles  Duhme,  and  one  Galbreath,  formerly  com- 
I>osing  the  firm  of  Duhme  &  Co.  The  E.  Howard  Watch  &  Clock 
Company  demnrs  to  the  complaint.    Overruled. 

For  reports  of  other  proceedings  in  this  litigation,  see  21  K  Y. 
Snpp.  341,  342;  22  K.  Y.  Supp.  69,  1107;  55  Fed.  Rep.  85L 

Wilbur  &  Oldham,  for  plaintiff. 
Sullivan  &  Cromwell,  for  defendants- 
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PATTEBSON,  J.  This  action  is  brought  against  many  defend- 
ants, corporations,  and  individuals  to  recover  damages  for  alleged 
wrongs  committed  by  each  or  all  of  them,  in  tortiously  diverting 
from  the  plaintiif  its  trade,  or  some  part  thereof,  and  inducing  its 
customers  to  desert  it,  by  certain  alleged  threats  and  intimidation. 
The  questions  to  be  considered  arise  on  the  demurrer  of  one  of  the 
defendants,  only, — a  corporation, — ^and  those  questions  relate  to 
the  sufficiency  of  the  averments  of  the  complaint,  as  constituting  a 
cause  of  action,  under  the  peculiar  facts  therein  set  forth.  In 
substance,  the  averments  ai'e  that  the  defendant  demurring  and 
others  were  engaged  in  a  business  similar  to  that  carried  on  by  the 
plaintiff,  and  that  the  defendants  entered  into  a  conspiracy  to  break 
up  or  ruin  the  plaintiff's  business,  and  that  to  accomplish  such 
result  an  agreement  vras  made  among  them  that  they  would  not  seU 
any  goods  manufactured  by  them,  or  either  of  them,  to  any  person, 
firm,  association,  or  corporation  who  thereafter  shall  buy  or  seU 
goods  manufactured  by  the  plaintiff;  that  the  defendants,  tbroug^ 
an  agent,  or  agents  employed  by  them,  gave  notice  of  this  agreement 
to  dealers  in  the  articles  referred  to,  who  had  previously  dealt  with 
manufacturers  of  the  same  articles,  including  the  plaintiff;  that 
many  of  such  dealers  thereupon  refrained  from  buying  goods  from 
the  plaintiff;  that  the  defendants  did,  in  fact,  after  the  notice  was 
given,  refuse  to  deal  with  persons  who  had  dealt  with  the  plaintiff, 
and  informed  such  persons  that  if  Ihey  would  promise  not  to  buy 
or  sell,  or  in  any  wise  deal  in,  the  wares  manufactured  by  the 
plaintiff,  then,  and  so  long  as  such  promise  was  kept,  they  might 
deal  with  the  several  defendants,  but  not  otherwise;  that  the  agree- 
ment among  the  several  defendants  also  embraced  a  feature  of 
enhancing  prices,  and  was  made  with  the  intention  of  coercing  the 
plaintiff  to  join  them  in  a  monopoly,  and  to  crush  competition;  that 
there  was  a  conspiracy  and  combination  to  ruin  the  plaintiff's  busi- 
ness unless  it  would  unite  with  the  defendants  in  an  unlawful 
scheme;  that,  in  consequence  of  the  refusal  of  the  plaintiff  to  con- 
federate with  the  defendants  in  the  promotion  and  furtherance  of 
this  alleged  illegal  scheme,  the  defendants  and  their  agents  have 
placed  the  plaintiff  under  a  ban,  have  successfully  intimidated  its 
customers,  and  diverted  its  business,  and  caused  it  enormous  losses. 

The  difficulty  with  the  demurrer  in  this  case  is  that  it  adndts 
facts  which,  as  they  are  stated  in  the  complaint,  make  out  a 
^ood  cause  of  action.  Whatever  the  real  merits  of  the  contro- 
versy may  be,  all  that  is  now  before  the  court  is  as  to  what  is  con- 
ceded by  the  demurrer  to  be  the  actual  state  of  the  case  between 
the  parties,  as  presented  by  the  complaint  It  is  admitted,  for 
instance,  that  the  defendants  (and  the  demurrant  among  them) 
did  enter  into  an  agreement,  and  did  attempt  to  coerce  the  plain- 
tiff to  combine  with  them  in  the  project  to  control  the  market, 
and  create  a  monopoly,  and  that  on  its  failure  to  do  so  they  struck 
at  the  life  of  the  plaintiff's  business,  by  refusing  to  deal  with  any 
one  who  did  business  with  it  This  is  an  admission,  not  only  of  acts, 
but,  in  a  sense,  of  loss  or  damage  in  consequence  of  such  acts.    On 
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the  allegations,  of  the  complaint,  therefore,  admitted  by  lie  de- 
murrer, the  action  is  maintainable.  There  can  be  no  doubt  of  the 
rule  of  law  stated  by  the  counsel  for  the  defendants, — ^that  in 
a  civil  action  the  mere  fact  of  a  conspiracy  existing  is  not  suflScient 
to  constitute  a  cause  of  action.  In  a  general  sense,  that  is  true. 
It  has  often  been  so  held,  and  the  reason  of  the  rule  is  fully  stated 
by  Chief  Justice  Nelson  in  Hutchins  v.  Hutchins,  7  Hill,  104,  which 
is  recognized  as  a  leading  case  on  this  subject,  both  in  this  country 
and  in  England.  The  trespass  or  wrong  or  injury  is  the  gravamen 
of  the  so-called  civU  action  of  conspiracy;  and  in  Buffalo  Lubricating 
Oil  Co.  V.  Standard  Oil  Co.,  106  N.  Y.  669,  12  N.  E.  Kep.  825,  it  is 
said  that  damages  caused  by  the  conspiracy  may  be  recovered 
against  a  corporation,  and  so  far  as  this  defendant  is  concerned 
that  is  just  the  case.  The  gist  of  the  action  is  not  the  conf  edeca- 
tion,  but  tlie  wrong.  The  demurring  defendant  is  a  corporation, 
and  the  damage  claimed  to  have  b^n  sustained  by  the  plaintiff 
is  attributed  to  its  wrongful  action  in  connection  with  the  other 
defendants.  The  suggestion  that  no  damage  appears  unless  there 
is  a  slander  of,  or  some  specific  statement  made  affecting  the  char- 
acter of,  the  wares  of  the  plaintiff,  or  something  affecting  its  sol- 
vency, is  not  a  sound  distinction.  The  question  is,  on  the  whole 
complaint,  whether  an  actionable  wrong  was  done  by  all  or  any  of 
the  defendants,  and  that  requires  the  consideration  of  another 
argument  advanced  by  the  learned  counsel  for  the  demurrant  in  his 
presentation  of  the  case.  The  claim  is  made  that  any  dealer  or 
associated  dealers  have  a  right  to  refuse  to  sell  or  buy  from  any 
particular  person.  That  is  an  incontrovertible  rule  of  law,  in  its 
general  expression.  There  may  be  a  right  to  fix  prices,  and  crush 
out  competition,  in  a  legitimate  business  effort  to  do  that,  and 
nothing'  more,  and  to  combine  for  that  purpose,  as  was  held  in 
Bowen  v.  Matheson,  14  Allen,  499,  and  in  the  recent  case  of  Steam- 
«hip  Co.  V.  McGregor,  21  Q.  B.  Div.  544.  But  these  cases  are 
plainly  distinguishable  from  this.  In  the  Steamship  Case,  Lord 
Coleridge  formulated  the  rule  applicable  to  these  causes.  He  says: 
**If  Uie  combination  is  unlawful,  then  tbe  parties  to  it  commit  a  misde- 
meanor, and  are  offenders  against  the  state;  and  if,  as  the  result  of  such  un- 
lawful combinations  and  misdemeanor,  a  private  person  receives  a  private 
Injury,  that  gives  such  person  a  right  of  private  action." 

By  the  statutes  of  this  state  it  is  a  misdemeanor  to  commit  any 
act  injurious  to  trade  or  commerce.  Pen.  Code,  §  168,  subd.  6.  To 
combine  to  create  a  monopoly  and  to  ruin  all  who  will  not  unite 
in  the  undertaking,  is  certainly  injurious  to  trade  and  commerce; 
and  in  the  case  at  bar,  such,  according  to  the  allegations  of  itie 
complaint,  is  what  is  charged.  Here  there  is  no  mere  combination 
to  drive  a  competitor  from  the  market  by  simply  exercising  a  legal 
right  The  real  basis  of  the  action  is  that,  because  the  plaintiff 
would  not  unite  with  the  defendants  in  doing  an  illegal  thing,  they, 
or  some  of  them,  willfully  and  maliciously  confederated  to  ruin  its 
business,  and  that  some  or  all  of  them  have  partially  succeeded  in 
60  doing.    It  is  not  a  case,  as  the  complaint  stands,  of  the  freedom  of 
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trade.  There  is  not  an  appearance  of  a  inirpose  on  the  part  of 
the  defendants  to  increase  their  own  basiness,  but  only  to  crush  oat 
a  rival  who  would  not  join  with  them,  or  some  of  them,  in  an 
asserted  illegal  purpose.  I  am  therefore  of  the  opinion — simplj 
passing  upon  this  complaint,  and  nothing  else — ^that  its  allegations 
are  sufficient,  and  that  the  demurrer  shoidd  be  overruled,  with  costs, 
with  leave  to  the  defendant  demurring  to  withdraw  the  demurrer, 
and  answer  over,  on  the  payment  of  costs  within  20  days. 


(4  MlBC.  Rep.  315.) 
AliMITAGE  V.  FISHER  et  aL 

(Supreme  Court,  Special  Term,  Schoharie  County.   July,  1893.) 

h  Orrr  Council— Adoption  of  Rules— Notice— Two-Thirds  Votb. 

liaws  1883,  c  288,  §  34,  provides  that  no  by-law  of  the  ooimca  sloll 
be  repealed  or  rescinded  unless  by  a  two-thirds  vote  of  aU  the  members  of 
the  council  of  the  city  of  Albany.  Section  7  of  said  act,  as  amended  by 
Laws  1886,  c.  444,  Laws  1891,  c.  286,  provides  that  the  common  conncD 
of  such  dty  shall  determine  its  own  rules,  and  may  exp^  a  member  nnder 
certain  circumstances.  Rule  34  provides  that  no  rule  shaU  be  altered, 
suspended,  or  rescinded  except  by  a  two-thirds  vote  of  all  the  members 
elected,  and  no  motion  for  such  purpose  shaU  be  considered  untU  after 
notice  at  a  previous  meeting,  unless  by  unaminous  consent.  Eeid,  that  a 
rule  could  not  be  amended  by  a  majority  vote  of  the  council,  no  notice 
of  the  application  having  been  given  at  a  previous  meeting. 

a.   8aMB— OVSBBULINO  DECISION  OF  PRESIDENT. 

The  fact  that  the  decision  of  the  president  that  the  rule  had  not  been 
adopted  for  want  of  a  two-thirds  vote  in  its  favor  was  overruled  on  ap- 
peal by  a  majority  vote  of  the  council  wiU  not  render  the  amendment 
valid, 
a  Same. 

The  appointment  of  a  committee  to  investigate  and  report  cm  the  con- 
duct of  the  president,  under  the  amended  rule,  was  in  violation  of  the 
rules  of  the  councU  and  the  rights  of  the  president 

4,  Equity  Jurisdiction— Control  of  Council. 

Equity  will  restrain  the  council  from  acting  through  a  committee  bo 
appointed  for  the  purjiose  of  Investigating  the  conduct  of  the  president, 
and  expelling  him  from  tlie  couudL 

Bill  by  Armitage,  president  of  the  board  of  aldermen  of  the 
city  of  Albany,  against  Fisher  and  others,  members  of  the  common 
council,  enjoining  them  from  acting  on  a  repeal  of  a  committee. 
Plaintiff  moves  to  continue  an  injunction  pendente  lite.    Granted. 

Stedman,  Thompson  &  Andrews,  for  plaintiff. 
John  A.  Ddehanty,  for  defendanta 

MAYHAJVf,  J.  This  is  an  application  upon  an  order  to  show 
cause  why  a  pendente  lite  injunction  heretofore  granted  in  this 
action  should  not  be  continued  until  the  fjial,  hearing  and  deter- 
mination of  the  same.  The  action  is  prosecuted  by  tiie  plaintiff, 
who  is  an  alderman  and  president  of  the  board  of  aldermen  of 
the  city  of  Albany,  against  the  other  members  of  the  common 
councU  of  the  city  of  Albany,  to  restrain  and  enjoin  them  from  act* 
ing  upon  any  report  of  a  committee  appointed  to  consider  and  re- 
port ux)on  charges  made  against  the  plaintiff  in  snch  wise  as  to 
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remove  the  plaintiff  from  his  office  and  position  as  president  of  the 
common  council,  or  otherwise  to  interefere  with  the  plaintiff  in 
the  execution  of  his  duties  as  president  of  the  common  council, 
and  that  it  may  be  adjudged  that  the  rules  purporting  and  pre- 
tending to  have  been  adopted  by  said  common  council  on  the  5th 
day  of  Jun^  1893,  are  not  the  rules  of  said  common  council,  and 
that  the  said  common  council  be  enjoined  and  restrained  from  act- 
ing upon  such  pretended  rules,  or  from  taking  any  action  or  pro- 
ceeding against  the  plaintiff,  based  upon  said  pretended  rules,  or 
from  removing  the  plaintiff  from  his  office  and  position  as  president 
of  the  conmion  council  of  the  city  of  Albany  upon  any  pretended 
proceeding  or  authority  given  by  such  pretended  rules. 

The  complaint  alleges  that  the  plaintiff  was  elected  president 
of  the  common  council  on  the  3d  day  of  May,  1892,  and  at  the 
time  of  said  election  he  was  an  alderman  at  large  of  the  city  of 
Albany.  The  complaint  also  alleges  that  the  plaintiff  and  de- 
fendants constitute  the  members  of  the  common  council  of  the  city 
of  Albany,  and  that  the  city  of  Albany  is  a  municipal  corporation, 
and  duly  incorporated  under  the  laws  of  the  state  of  New  York. 
The  complaint  sets  forth  in  haec  verba  section  7  of  title  3  of  chapter 
298  of  the  Laws  of  1883,  as  amended  by  Laws  1886,  c.  444,  Laws  1891, 
c.  286,  entitled  **An  act  to  provide  for  the  government  of  the  city 
of  Albany."  That  section  provides  that  the  common  council  shall 
biennially  elect  a  president  from  its  own  body,  and,  in  his  absence, 
a  president  for  the  time  being.  The  section  also  provides  for  a 
derk,  and  that  the  common  council  shall  hold  regular  meetings  on 
the  first  Tuesday  cf  May  in  each  year.  It  also  provides  that  the 
common  council  "shall  determine  the  rules  of  its  own  proceed- 
ings, except  as  herein  otherwise  provided;  be  the  sole  judge  of  the 
qualifications  and  election  of  its  members;  keep  a  journal  of  its 
proceedings;  and  may  punish  or  expel  a  member  for  ^sorderly  con- 
duct or  a  violation  of  its  rules,  or  declare  his  seat  vacated  by  rea- 
son of  absence,  provided  such  absence  be  continued  for  the  space 
of  two  months.  But  no  expulsion  shall  take  place  except  by  the 
vote  of  two-thirds  of  all  members  elected,  nor  until  the  delinquent 
member  shall  have  had  an  opportunity  to  be  heard  in  his  de- 
fense.'' The  complaint  also  alleges  that  the  plaintiff  has,  from 
the  time  of  his  election  up  to  the  time  of  the  commencement  of 
this  action,  acted  as  alderman  at  large  and  president  of  the  com- 
mon council,  and  is  still  so  acting;  and  that  ever  since  Iiis  election 
certain  rules  for  the  government  of  the  common  council  have  been 
in  force,  among  which  there  was  included  rule  34,  as  follows: 

"No  rule  of  this  counsel  shaU  be  altered,  suspended  or  rescinded,  unless 
by  a  two-thirds  vote  of  aU  the  members  elected,  and  no  motion  to  alter,  sus- 
pend, or  rescind  any  sach  role  shall  be  in  order  wlthoat  the  imanimous  con- 
sent of  the  eoimdl,  unless  notice  thereof  shall  have  been  given  at  the  pre- 
vious re^ralar  meeting,  and  no  motion  to  suspend  shaU  embrace  more  than 
the  one  specified  in  said  motion." 

The  complaint  also  alleges  that  at  a  meeting  of  the  common 
council,  held  on  the  3d  day  of  June,  1893,  the  committee  on  rules 
of  that  body  made  a  report  recommending  the  adoption  of  certain 
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roles,  anoumg  others,  rule  84,  as  above  recited.  The  complaint  also 
alleges  that  rule  33  was  attempted  to  be  amended  or  modified  and 
changed  so  as  to  read  as  follows: 

"When  any  member  of  tlie  common  council  sbaH  be  cliarged  (whidi  chaiige 
shall  be  in  writing  and  presented  at  a  meeting  of  the  common  council)  with 
any  violation  of  law  or  ordinance  of  said  city,  or  resolution,  rule,  or  regulatloa 
of  said  council,  the  matter  shall  be  referred  at  said  meeting  to  a  conunittee 
of  investigation  of  not  less  than  five.  In  case  the  charge  \b  preferred  against 
the  president  of  the  common  coundl,  said  committee  shall  be  named  and  ap- 
pointed by  a  vote  of  the  common  council;  except  in  case  the  committee  is 
named  by  the  common  council,  the  member  shall  have  the  right  to  object 
to  not  more  than  two  members  named  on  said  committee,  and  the  member 
complaining  or  charging  shall  have  the  same  privilege,  and  other  memb^s 
shall  be  appointed  to  fill  the  vacancy  thus  created.  The  member  charged 
shall  be  served  with  a  copy  of  said  charges,  and  notice  when  said  committee 
shall  hear  the  same,  or  tlie  time  to  which  it  i^all  be  adjourned,  to  examine 
the  same,  and  of  whom  it  shall  report  to  the  council.  When  the  reporx  of 
any  committee  of  investigation  shall  be  considered,  the  council  may  order  a 
secret  session  for  that  purpose." 

The  complaint  also  alleges  that  a  resolution  was  offered  at  said 
meeting  by  Alderman  Brown  that  such  report  be  accepted,  and  the 
rules  as  reported  be  adopted  as  the  rules  of  the  council,  and  that 
the  plaintiff,  as  president,  put  the  motion  on  the  adoption  of  the 
resolution,  on  which  motion  11  of  the  aldermen  voted  in  the  affirma- 
tive and  7  in  the  negative,  and  the  president  declared  the  resolution 
lost,  two-thirds  not  having  voted  in  its  favor.  That  upon  this  an- 
nouncement by  the  president,  an  appeal  was  taken  by  an  alderman 
from  the  decision  cf  the  chair,  whereuiwn  the  president  put  the 
question,  ''Shall  the  decision  of  the  chair  stand  as  the  decision  of 
the  board?'*  upon  which  question  7  aldermen  voted  in  the  affirmative 
and  11  in  the  negative.  The  complaint  also  alleges  that  this  plaintiff, 
the  president  of  the  common  council,  ruled  and  decided,  notwith- 
standing the  appeal  from  his  decision  was  sustained,  that  the  new 
rules  proi)osed  by  the  committee  had  not  been  adopted,  for  the 
reason  that  two-thirds  of  the  members  elected  had  not  voted  for  the 
same.  The  complaint  also  alleges  that  rule  33,  before  said  attempt- 
ed amendment  thereof,  simply  provided  for  the  hearing  of  charges 
against  the  members  of  the  common  council  as  such,  (and  not  as 
president  thereof,)  and  that  such  rules,  as  well  as  section  7  of  the 
charter,  required  a  two-thirds  vote  of  all  the  members  elected  to  the 
common  council  in  order  to  expel  a  member,  but  that  ihe  present 
amended  rules  purport  to  authorize  the  making  of  charges  against 
the  president  ot  the  common  council  as  such,  as  to  which  it  is 
claimed  that  a  majority  vote  of  the  members  of  the  common  council 
is  sufficient  to  justify  the  expulsion  of  the  president  from  the  presi- 
dency of  the  said  common  council.  The  complaint  also  alleges  that 
at  the  same  meeting  charges  were  preferred  by  an  alderman  against 
the  plaintiff,  as  alderman  at  large  and  as  president  of  the  conunon 
council,  and  such  proceedings  were  taken  under  such  charges  pre- 
ferred against  this  plaintiff;  that  a  copy  of  the  notice  of  hearing,  a 
copy  of  the  resolution  of  the  common  council,  together  with  a  copy  of 
the  charges  against  the  plaintiff,  were  served  upon  him.  The  com- 
plaint also  alleges  that  at  the  time  fb^ed  in  said  notice  of  hearing  the 
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plamtifP  appeared  specfoSy  before  the  committee  of  the  common  coun- 
cil named  in  said  resolution,  for  the  sole  purpose  of  making  certain 
objections  to  such  proceedings  and  to  the  right  of  the  committee  to 
entertain  the  same,  and  made  such  objection.  The  complaint  also 
alleges  that  certain  documents  and  records  were  offered  in  evidence 
before  said  committee,  in  supx)ort  of  the  charges,  and  certain  oral 
evidence  was  taken  in  support  thereof,  and  charges  that  the  plaintiff 
was  deprived  of  the  privilege  of  a  full  and  complete  cross-examina- 
tion of  the  witnesses  offered  and  who  gave  oral  testimony.  The 
complainant  denies  the  authority  of  the  common  council  to  delegate 
this  power  to  a  committee  of  investigation,  and  alleges  that  the 
common  council,  in  its  rules,  provided  for  a  secret  session  for  the 
consideration  of  the  report  of  the  committee;  thus  excluding  and 
preventing  the  plaintiff  from  api)earing  before  said  committee  and 
common  council  by  counsel.  The  complaint  also  alleges  and  charges 
that  the  president  of  the  common  council  is  by  the  law  and  the  rules 
of  the  common  council  ex  officio  a  member  of  the  board  of  finance, 
the  board  of  contract  and  apportionment  of  the  city,  and  was 
invested  with  several  powers  and  rights  devolved  by  the  charter  of 
the  city  of  Albany  upon  said  president,  and  has  since  enjoyed  and 
been  entitled  to  said  rights  and  powers  and  to  certain  rights  of 
succession  to  lie  mayoralty  of  said  city,  and  is  a  member  of  the 
board  of  election  commissioners,  which  has  the  power  to  appoint 
inspectors  of  election,  poll  clerks,  and  ballot  clerks  to  act  at  the 
election  for  public  officers,  which  may  be  held  pursuant  to  law  in  the 
city  of  Albany;  that  the  other  members  of  the  board  of  election  com- 
missioners at  the  time  specified  in  the  comjdaint  were  James  H. 
Manning,  mayor  of  the  city  of  Albany,  and  Clifford  D.  Gregory,  a 
member  of  the  republican  members,  representing  the  political  minor- 
ity of  the  common  council.  The  complaint  also  alleges  a  disagree- 
ment between  the'  plaintiff  and  the  mayor  in  the  Section  of  in- 
8x>ectors,  x>oll  clerks,  and  ballot  clerks,  and  charges,  among  other 
things,  that  the  object  of  the  preferred  charges  against  him,  and  his 
removal  from  the  position  as  president  of  tiie  board,  is  to  deprive 
him  of  ttie  power  of  acting  as  such  election  commissioner. 

Upon  this  complaint,  the  substance  of  which  we  have  recited,  the 
plaintiff  asks  a  perpetual  injunction,  and  ux)on  the  complaint  and 
affidavits  in  support  thereof  obtained  an  injunction  and  order  to 
show  oause,  which  injunction  is  sought  to  be  continued  pendente 
Hte  by  this  motion.  Affidavits  have  been  presented  on  this  motion 
in  support  of  and  in  opposition  thereto,  involving  to  some  extent 
the  merits  of  the  action  and  the  rights  of  the  plaintiff  to  the  ulti- 
mate relief  sought;  but  in  the  consideration  of  this  motion  we  are 
not  called  upon  to  pass  upon  the  merits  of  the  controversy.  The 
principal  legal  questions  which  seem  to  be  presented  for  our  con- 
sideration are:  First  Whether  the  common  council  in  this  case, 
under  the  charter  and  rules  adopted  by  it,  had  the  power,  in  the 
manner  indicated  by  the  proceedings  in  this  case,  to  change  its  roles, 
and  pass  a  valid  resolution  to  investigate  the  action  of  the  plaintLSf, 
as  president  of  the  common  council,  with  a  view  or  purpose  to  de- 
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pose  him  from  hia  position  qa  president,  or  removing  him  as  alder- 
man from  the  board  of  the  common  council,  without  first  giving 
notice  of  an  application  to  change  the  by-laws, -and  without  a  two- 
thirds  vote  of  all  the  members  elected  to  the  common  coundOL 
Second.  Whether  a  party  can  ipToperly  invoke  the  extraordinary 
powers  of  a  court  of  equity  by  way  of  injunction  to  restrain  the 
action  of  a  municipal  body  in  dealing  with  its  individual  members. 
It  is  quite  apx>arent  that  the  provisions  of  rule  34,  prescrib- 
ing the  method  in  which  the  rules  of  the  conmion  council,  which  by 
statute  they  are  authorized  to  make,  were  proposed  to  be  amended 
in  this  case,  have  not  been  complied  with.  No  notice  of  an  applica- 
tion to  change  the  rules  was  given  at  the  previous  meeting,  as  re- 
quired by  rule  34;  and  the  rule  which  was  adopted  as  an  amendment 
of  rule  33  by  the  common  council  was  adopted  only  by  a  majority, 
and  not  by  a  two-thirds  vote,  as  prescribed  by  rule  34.  The  amend- 
ment which  was  proposed  to  be  incorporated  in  rule  33  by  the  action 
of  the  common  council  related  exclusively  to  the  president  of  the 
common  council,  of  which  this  plaintiff  was  the  incumbent,  and  in- 
corporated in  it  a  inrovision  authorizing  charges  to  be  preferred 
against  the  president  of  the  common  council  as  such,  and  the  ap- 
pointment of  a  committee  to  investigate  such  charges  by  the  com- 
mon council,  without  extending  to  the  person  so  charged  the  privi- 
lege of  objecting  to  two  members  of  the  committee,  as  could  be  done 
by  any  other  member  of  the  common  council  not  acting  as  president. 
This,,  it  seems  to  us,  was  a  clear  violation  of  the  rule  which  required 
a  previous  notice  of  the  application,  and  which  also  required  the 
adoption  of  an  amendment  to  the  rule  by  a  two-tjiirds  vote;  and 
also  a  violation  of  the  provisions  of  section  34  of  chapter  298  of  the 
Laws  of  1883,  which  provides  as  follows: 

*'No  ordinance  shaU  be  adopted,  and  no  law,  ordinance,  or  by-law  shan  be 
rescinded  or  repealed,  imless  by  a  two-thirds  vote  of  aU'  the  memb«v  elected 
to  tlie  common  councU;  nor  shall  any  such  adoption  or  repeal  be  vaUd  unless 
notice  of  such  intended  action  sh^U  have  been  given  at  the  previous  regular 
meeting  of  the  common  coundL" 

It  is  true  that  the  decision  of  the  president  of  the  board  that  ibe 
amendment  had  not  been  adopted  for  the  want  of  a  two-thirds  vote, 
as  required  by  rule  34,  was,  on  appeal,  overruled  by  a  majority  vote 
of  the  members  of  the  common  council,  but  it  can  har^y  be  suc- 
cessfully maintained,  we  think,  that  by  overruling  the  decision  of 
the  chair  the  vote  so  overruling  the  president  can  be  held  to  have 
legally  adopted  by  a  majority  vote  an  amendment  to  the  rules  re- 
quiring a  two-thirds  vote  for  its  adoption.  It  would  seem  to  follow, 
therefore,  that  the  attempted  amendment  of  the  rules  failed  for  the 
want  of  the  requisite  vote;  and  the  original  rules,  under  which  the 
common  council  had  been  acting,  remain  in  force,  unaltered  and 
unaffected  by  the  proposed  amendment. 

But  it  is  insisted  by  the  learned  counsel  for  the  defendant  that 
by  the  peculiar  language  of  the  resolution  under  which  the  exist- 
ing rules  of  the  common  council  were  adopted,  they  remained  in 
force  only  until  a  committee  appointed  to  report  upon  rules  should 
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make  its  report,  and  not  until  the  report  so  made  should  be  adopted 
by  a  vote  in  accordance  with  the  provision  of  existing  rules;  but  we 
cannot  agree  with  the  learned  counsel  in  this  interpretation.  Such 
a  construction  would  practically  nullify  such  existing  rules,  and 
operate  as  their  repeal,  without  the  concurrence  of  the  requisite 
vote  provided  for  in  the  rules  and  by  statute  for  a  change  of  the 
same,  and  put  it  in  the  power  of  a  bare  majority  at  any  time  to 
substitute  the  general  parliamentary  law  in  the  place  of  the  pre- 
scribed rules,  without  the  adoption  of  any  substitute  or  amendment 
to  the  same.  I  am  therefore  clearly  of  Oie  opinion  that  rule  33,  as 
it  existed  before  the  proposed  amendment,  was  still  in  force 
at  the  time  the  charges  against  the  president  were  preferred  and 
the  eonoonittee  appointed  by  the  common  council  was  created  to 
investigate  such  charges,  and  that,  as  such  committee  was  not  ap- 
pK>inted  in  pursuance  of  the  provisions  of  rule  33,  and  the  plaintiff 
did  not  have  the  opportunity  accorded  by  that  rule  to  object  to 
two  of  its  members,  the  appointment  of  the  committee  was  not  only 
in  violation  of  the  rules,  but  in  violation  of  the  rights  of  the  plain* 
tiff,  when  tested  by  that  rule;  and  this  brings  us  to  the  considera- 
tion of  the  question  "whether  the  powers  of  the  court  of  equity  can 
be  invoked  to  restrain  the  common  council  from  acting  upon  Uie 
charges  made  against  the  plaintiff,  with  a  view  and  for  the  pur- 
pose of  determining  whether  he  should  be  removed  from  his  posi- 
tion as  president  of  the  common  council,  or  expelled  from  that 
body  as  a  member  thereof.^  For  the  purpose  of  this  motion,  with- 
out attempting  to  dispose  of  the  ultimate  subject  of  controversy 
between  the  parties,  I  think  It  may  be  fairly  held  that  the  plain- 
tijff  demands  and  is  prima  facie  entitled  to  judgment  against  the 
defendants  restraining  the  act  sought  to  be  accomplished, — of  re- 
moval from  the  office  or  positioir  of  president  of  the  board  of  com- 
mon council, — ^and  which  act  during  the  pendency  of  the  action 
would  prejudice  the  plaintiff;  and  we  think  it  sufficiently  appears 
by  the  complaint  and  affidavit  that  the  def aidants,  or  some  of  them, 
are  doing  or  procuring  or  suffering  to  be  done  or  threatening  or 
about  to  do  an  act  in  violation  of  the  plaintiff's  right,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual If  this  be  so,  then  the  case  is  brought  within  the  pur* 
view  of  sections  603  and  604  of  the  Ck)de  of  Civil  Procedure.  Gush- 
ing V.  Buslander,  49  Hun,  19,  1  N.  Y.  Supp.  505. 

It  may  be  conceded,  as  it  is  doubtless  true^  that  the  conunon 
council  of  a  municipality  is  invested  with  certain  legislative  au- 
thority and  quasi  judicial  power,  and  in  its  attempts  to  exercise 
such  legislative  and  judicial  jurisdiction,  so  long  as  it  keeps  within 
the  limits  of  the  jwwer  and  authority  conferred  upon  it  by  law, 
courts  cannot  interfere  with  or  control  the  manner  in  which  it  ex- 
ercises its  judicial  and  legislative  functions;  but  that  rule  does 
not  go  to  the  extent  of  authorizing  the  common  council  of  a  munic- 
ij)ality  to  violate  or  disregard  express  provisions  of  law,  or  with- 
out authority  to  interfere  with  or  divest  vested  rights  pertaining 
to  a  municipal  officer  or  an  individual.    The  common  council,  being 
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a  creature  of  the  statute,  and  Invested  with  none  ai  the  attributes 
of  sovereignty,  except  such  as  are  conferred  by  law,  cannot  tran- 
scend the  limits  of  its  delegated  authority  without  subjecting 
itself  in  a  proper  case  to  the  restraining  power  of  the  court  As 
was  said  by  the  learned  judge  in  Negus  v.  City  of  Brooklyn,  10  Abb. 
N.  0.  182: 

"It  is  too  late  to  deny  the  power  of  the  court  to  prevent  the  oomnolssion  of 
iUe^l  acts  by  members  of  the  common  connciL  They  are  mere  agents,  with 
detlnedl  'and  liinlted  power.  While  the  court  cannot  rightfully  control  the 
proper  exercise  of  the  discretion  invested  in  them,  yet  when  they  threaten  an 
abuse  or  illegal  exercise  of  such  discretion,  and  especially  when  they  claim 
the  right  to  exercise  power  which  they  do  not  possess,  it  is  the  duly  of  tho 
coiut  to  interpose  its  authority." 

It  is  true  that  this  language  was  used  by  a  judge  at  special  term, 
but  the  doctrine  there  laid  down  was  substantially  maintained 
in  a  subsequent  proceeding  to  punish  for  contempt  for  the  dis- 
obedience of  an  order  of  the  si)ecial  term  on  a  review  of  the  ques- 
tion in  the  court  of  appeals  in  People  v.  Dwyer,  90  N.  Y.  402.  And 
Finch,  J.,  in  delivering  the  opinion  of  the  court,  uses  this  language: 

'"TThat  public  bodies  and  public  officers  may  be  restrained  by  injunction  for 
procec<ling  in  violation  of  law  to  the  prejudice  of  the  public  or  to  the  Injury 
of  individual  rights,  cannot  be  questioned;"  citing  People  v.  Canal  Boaidt  55 
N.  Y.  393;  Davis  v.  Society,  75  N.  Y.  369. 

And  the  learned  judge  adds: 

"Whether  the  act  soucht  to  be  enjoined  was,  or  was  not,  of  a  lej^slative 
character,  was  a  judicial  question  to  be  disposed  of  by  the  court  acting  upon 
the  facts,  and  it  could  prohibit  action  untU  it  could  investigate  and  finaUy 
decide  the  question;"  citing  People  v.  Sturtevant,  9  N.  Y.  274. 

We  have  been  referred  by  the  learned  counsel  for  the  defendantSi 
in  his  very  able  and  exhaustive  review  and  examinaticn  of  the 
equity  lowers  of  this  court,  to  a*  number  of  the  decisions  of  the 
courts  and  dicta  of  elementary  writers  establishing  a  proiMmtion 
which  cannot  now  be  denied,  tliat  the  court  of  equity  will  not  inters 
fere  by  ultimate  injunction  to  restrain  the  commission  ci  an  act 
where  the  party  invoking  its  aid  has  an  adequate  and  complete 
remedy  at  law,  and,  if  this  case  comes  within  the  range  of  tiioee 
authorities,  the  relief  sought  in  the  complaint  of  a  perpetual  injunc- 
tion will  ultimately  be  denied;  but  authorities  to  which  the  learned 
counsel  refers  relate  principally  to  the  final  relief  by  injunction, 
and  not  to  the  propriety  of  authority  of  the  court  to  grant  an  in- 
junction pendente  lite  to  restrain  a  party  from  the  perfbrmance  of 
an  act  which,  if  performed  pending  the  action,  would  render  the 
judgment,  if  finally  pronounced  in  favor  of  the  plaintiff,  ineffectual 

It  is  insisted  by  the  learned  counsel  for  tiie  defendants  that 
the  plaintiff,  if  his  rights  are  improperly  interfered  with  by  the  ac- 
tion of  the  common  council,  or  a  majority  of  them,  might  be  fully 
protected  and  vindicated  in  an  action  at  law;  and  that,  if  the 
common  council  erred  in  removing  him  from  the  office  of  presi- 
dent of  the  common  council,  he  could  obtain  full  and  adequate  re- 
lief by  certiorari,  under  the  provisions  of  section  2140  of  the  Code 
of  Civil  Procedure;   but  while  it  is  true  that  in  such  proceeding, 
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if  the  common  council  acted  Illegally  or  without  authority,  their 
action  might  be  reviewed  and  reversed  upon  certiorari,  it  is  equally 
certain  that  such  reversal  would  not  furnish  the  plaintiff  with  a 
full  and  adequate  remedy  for  his  illegal  or  improper  expulsion  from 
his  office  as  president  of  the  common  council.  There  would  be  an 
interregnum  or  interval  between  the  time  of  his  expulsion  and  the 
time  of  the  determination  by  the  court  on  certiorari  during  which 
he  would  be  divested  of  his  office,  and  deprived  of  his  enjoyment 
of  the  franchise  and  privileges  which  it  confers,  for  which  the 
court,  on  certiorari,  could  furnish  him  no  adequate  compensation 
or  redress.  If  it  be  answered  that  the  common  council  is,  by  the 
charter,  made  the  judge  of  the  qualifications  and  election  of  its 
members,  and  invested  with  the  power  and  authority  to  punish  a 
member  of  the  board  of  aldermen  for  improper  conduct,  neglect 
of  duty,  or  violation  of  hid  obligations  as  such,  and  in  certain  cases 
by  expulsion  from  the  body,  still  it  must  be  conceded  that  the  exer- 
cise of  that  authority  must  be  within  the  provisions  of  law,  and  in 
obedience  to  law  and  rules  by  which  the  common  council  are  to 
be  governed,  and  under  which  they  are  authorized  to  act;  and 
where  they  threaten  to  act  without  authority  of  law,  in  violation 
of  the  rights  of  the  plaintiff,  and  to  do  an  act  which,  during  the 
pendency  of  the  litigation,  may,  as  we  have  seen,  render  the  judg- 
ment ineffectual,  the  court  may  restrain  such  action  until  it  shall 
be  finally  det^mined  whether  or  not  the  plaintiff  is  entitled  to  the 
relief  which  he  demands.    Code  Civil  Proc.  §  603. 

No  express  power  seems  to  have  been  conferred,  either  by  statute 
or  by  the  rules  of  the  common  council  as  they  existed  at  the  time 
of  the  report  of  the  committee  on  rules,  for  removing  from  his 
office  the  president  of  the  common  council  as  such.  It  is  true  that 
the  statute  and  the  rules  provided  for  the  removal  of  an  alderman, 
and  the  pi*esident  of  the  board  of  common  council,  being  an  alder- 
man, would  be  subject  to  removal  from  the  board  of  aldermen  in 
the  manner  prescribed  by  the  statute  and  by  the  rules  for  such 
removal,  and  when  removed  as  an  alderman  the  office  of  president 
of  the  board,  which  he  held,  would  necessarily  fall;  but  the  absence 
of  any  authority,  either  in  the  rules  or  in  tiie  statute,  for  the  re- 
moval of  the  president  from  his  position  as  such,  would  not,  we 
think,  justify  a  majority  of  the  board  of  aldermen  arbitrarily  and 
without  authority  of  the  rules  or  of  law  to  remove  him  from  such 
position,  and  before  such  removal  could  be  made  it  would  seem  to 
be  necessary  that  the  rules  of  the  common  council  should  be  so 
amended  and  modified  as  to  authorize  such  removal;  and,  as  we 
have  seen,  such  amendment  of  the  rules  could  not  be  made  except 
in  the  manner  prescribed  by  section  7  of  chapter  298  of  tiie  Laws  of 
1883,  and  rule  34,  under  which  the  common  council  was  operating, 
and  his  attempted  removal  without  such  amendment  of  the  rules 
might  be  such  a  violation  of  his  rights  and  such  a  threatened  de- 
privation of  the  franchises  and  privileges  of  his  office  as  to  authorize 
tlie  court  to  prevent  its  accomplishment  by  injunction;  and,  while 
that  question  is  in  process  of  litigation,  to  be  tried  in  a  court  of 
v.24N.Y.8.no.8 — 42 
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competent  jurisdiction,  it  seems  that  a  court  of  equity  may  tempo- 
rarily restrain  the  defendants  from  the  accomplishment  of  the  act 
which,  if  accomplished  during  the  pendency  of  the  suit,  would  de- 
prive the  plaintiff  of  the  benefits  of  his  judgment  In  Palmer  v. 
Foley,  45  How.  Pr.  110-118,  where  an  injunction  had  been  granted 
pendente  lite  to  restrain  the  removal  of  deputy  chamberlain  from 
interfering  with  the  office  of  chamberlain,  the  general  term  of  the 
auperior  court  of  the  city  of  New  York,  in  discussing  the  office  of 
Si  temporary  injunction,  uses  this  language: 

"The  object  of  the  process  of  Injunction  is  both  preventive  and  protective. 
It  seeks  to  prevent  a  meditated  wrong,  and  not  to  redress  an  Injury,  which 
can  usuaUy  be  done  only  at  law,  and  then  to  protect  the  party  against  any 
unlawful  invasion  of  his  rights." 

In  Tyack  v.  Bromley,  4  Edw.  Ch.  258-270,  the  vice  chancdlori 
in  sustaining  a  temporary  injunction,  usqs  this  language: 

"Courts  of  Justice  are  bound  to  aid  a  party  in  possession  of  ii^t8»  whether 
they  be  natural  or  artificial,  or  such  as  are  mere  creations  of  law,  whenever 
those  rights  have  been  infiinged,  or  their  destruction  may  be  threatened. 
It  has  become  a  familiar  principle  of  equity  Jurisdicti<Mi  to  protect  by  tnjiuic- 
tion  statutory  rights  and  privileges  which  are  threatened  to  be  destroyed  or 
rendered  valueless  to  the  party  by  unauthorized  interference  of  others;  and 
altliough  it  was  not  proper  for  equity  to  restrain  in  the  first  instance  where 
there  was  doubt,  yet  it  would  do  so  without  requiring  the  establishing  of  tSie 
right  at  law  where  a  clear  case  of  common-law  right  was  presented,  and  the 
party  is  in  possession  and  enjoyment  of  the  rij^t  which  is  threatened  to  be 
<lestroyed  or  rendered  valueless." 

— And  the  court  in  that  case  sustained  a  temporary  injunction. 

In  the  discussion  of  this  question,  and  the  examination  which 
we  have  been  able  to  give  it,  we  have,  as  before  intimated,  en- 
deavored to  avoid  any  determination  of  the  ultimate  rights  of  these 
parties,  which  must  be  met  and  determined  ujwn  the  issue  of  law, 
which  has  already  been  tendered  by  the  demurrer,  or  upon  any  issae 
of  fact  which  may  hereafter  be  joined  in  the  case.  We  have  only 
examined  the  merits  so  far  as  to  enable  us  to  determine  whether  the 
rights  of  the  plaintiff  would  be  jeopardized  pending  the  pi-osecntion 
of  this  action  if  this  temporary  or  interlocutory  injunction  were 
vacated,  and  whether  those  of  the  defendant  could  be  seriouslj 
impaired  by  the  continuation  of  this  injunction  until  the  final  trial 
of  this  suit;  and  in  that  light,  and  ux)on  such  examination,  we  have 
reached  the  conclusion  that  the  rights  of  the  x>Arties  will  be  best 
subserved  by  allowing  this  injunction  to  stand  pendente  lite,  in 
doing  which  we  think  we  are  sustained  both  upon  principle  and 
authority. 

In  discussing  the  right  and  power  of  the  court  to  grant  a  pre- 
liminary injunction  pendente  lite,  the  author  of  High  on  Injnnctions 
<volume  1,  2d  Ed.,  p.  5,  §  5)  uses  this  language: 

"It  is  constantly  to  be  borne  in  mind  that  in  granting  temporary  relief  by 
Interlocutory  injimctlon  courts  of  equity  in  no  manner  anticipate  the  ultimate 
determination  of  ttie  questions  of  right  involved.  They  merely  recognise  that 
a' sufficient  case  has  been  made  out  to  warrant  the  preservation  at  the  party 
•or  rights  in  issue  in  statu  quo  until  a  hearing  upon  the  merits,  without  ex- 
pressing, and,  indeed,  without  having  the  means  of  forming,  an  opinion  as  to 
euch  rights;  and  in  order  to  sustain  an  injunction  for  the  protection  of  prop- 
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erty  pendente  lite  it  is  not  necessary  to  dedde  in  t&Yor  of  tiie  complainant 
upon  the  merits;  -dot  is  it  necessary  tbat  he  should  present  such  a  case  as 
will  certainly  entitle  him  to  a  decree  upon  the  final  hearing,  since  he  may  be 
entitled  to  an  Interlocutory  injunction  although  his  rights  to  the  relief  prayed 
may  ultimately  fail;  nor  is  the  decision  of  the  court  in  granting  or  refusing 
a  preliminary  hijunction  conclusiye  upon  either  the  court  or  parties  on  the 
subsequent  disposition  of  the  case  on  final  decree." 

Acting  upon  this  principle  and  in  harmony  with  this  doctrine, 
Barrett,  J.,  in  Cornwall  v.  Sachs,  (Sup.)  23  N.  Y.  Supp.  500,  in  dis- 
cussing the  propriety  of  continuing  a  preliminary  injunction  during 
the  pendency  of  the  action,  uses  this  language: 

'The  plaintllf  thus  makes  out  a  prima  fsude  case  in  support  of  his  claim, 
and,  although  his  ayerments  are  denied,  we  agree  with  the  special  term  that 
It  was  proper  to  preserve  the  status  quo  untU  a  hearing  upon  the  merits. 
The  injury  which  the  plaintiff  would  sustain  by  a  sale  of  the  Invention  is 
mniA  greater  than  the  defendant  can  possibly  sustain  by  a  temporary  re- 
straint upon  his  right  of  di^osition.  The  case  is  thus  brought  \\ithin  the 
rule  that  where,  upon  balancing  considerations  of  relative  convenience  and 
Inconvenience,  it  is  a^^parent  that  the  act  complained  of  is  likely  to  result  in 
irreparable  injury  to  the  complainant,  and  the  balance  of  inconvenience  pre- 
ponderates in  his  favor,  the  injunction  wiU  be  granted."  Andrae  v.  Redfleld, 
12  Blatchf.  407. 

We  therefore  reach  the  conclusion  that  the  tcfmporary  injunction 
must  be  continued  during  the  pendency  of  this  action*  Let  an  order 
be  entered  accordingly. 


SAUNDERS  et  aL  v.  NEW  YORK  CENT,  ft  H.  R.  R.  GO. 
(Supreme  Court,  General  Term,  Second  Department    July  28,  1803.) 

2.  BrPABiAS  Rights— Access  to  Watbr. 

The  owner  of  upland  on  the  east  bank  of  tlie  Hudson  river,  plaintiff's 
predecessor  in  title,  conveyed  to  defendant  railroad  company  a  strip  of 
land  of  a  certain  width  under  the  waters  of  a  smaU  bay  in  front  of  their 
property,  on  which  strip  it  constructed  its  track.  This  deed  reserved  to 
the  grantor  his  rights  in  aU  the  land  under  water  not  included  in  said 
strip,  and  also  the  right  to  cross  the  strip  to  the  river.  Subsequently, 
defendant  made  a  filling  on  the  east  side  of  this  strip,  between  its  origi- 
nal track  and  plaintiff's  upland,  and  laid  tracks  thereupon,  which  it  used 
as  a  yard,  leaving  cars  there  for  different  periods  of  time.  Heldt  that 
plaintiff,  as  riparian  owner,  was  entitled  to  unobstructed  access  to  the 
shore  of  the  river,  and  that  such  intervening  tracks  should  be  removed. 

S.  IjAuds  ithdbr  Navigable  Watebs— Title  of  State. 

The  state  holds  title  to  the  land  under  navigable  waters  merely  as 
trustee  for  the  benefit  of  the  public,  and  has  no  power  to  grant  to  a  rail- 
road company  a  strip  of  land  adjoining  the  shore  of  a  river,  so  as  to  cut 
off  a  riparian  owner's  right  of  access  to  the  waters  thereof.  23  N.  Y. 
Sopp.  927,  affirmed. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Leslie  M.  Saunders  and  Alexander  Saunders  against  the 
New  York  Central  &  Hudson  River  Railroad  Company  to  restrain 
defendant  from  operating  its  railroad  over  a  strip  of  land  formerly 
ander  the  waters  of  the  Hudson  river,  and  to  compel  the  removal 
of  the  railroad  tracks  therefrom.  From  a  judgment  for  plaintiffs, 
(23  N.  Y.  Supp.  927,)  defendant  appeals.     Affirmed. 

Argued  before  BARN AliD,  P.  J.,  and  PRATT,  J. 
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Prank  Loomis,  (Ira  A.  Place,  of  counsel,)  for  appellant 
R  E.  &  A.  J.  Prime  &  Burns,  (Balph  E.  Prime,  of  counsel,)  for 
respondents. 

PEATT,  J.  We  think  the  judgment  In  this  case  should  be  af- 
firmed, upon  the  facts  and  principles  stated  in  the  opinion  filed 
by  Mr.  Justice  Dykman  upon  the  triaL  23  N.  Y.  Supp.  927.  There 
was  no  error  on  the  part  of  the  trial  judge  in  refusing  to  find  Uie 
3d,  5th,  6th,  and  9th  requests  of  the  defendant.  Some  of  said  re- 
quests, were  not  justified  by  the  evidence,  and  others,  if  found,  could 
not  have  changed  the  result  The  judge  found  that  the  title  to  the 
land  in  question  was  in  the  plaintiffs,  by  virtue  of  being  upland 
owners,  and  the  same  being  an  accretion  to  their  shore.  In  this 
the  decision  is  sustained  by  authority.  Steers  v.  City  of  Brooklyn, 
101  N.  Y.  56,  4  N.  E.  Rep.  7.  This  case  differs  from  that  of 
People  V.  Commissioners  of  Land  Office,  135  N.  Y.  447,  32  N.  E, 
Bep.  139,  as  in  that  case  the  relator  was  not  the  owner  of  the 
adjoining  upland.  The  plaintiffs,  at  least,  had  title,  in  the  sense 
that  they  had  the  right  of  unobstructed  access  to  the  shore  of  the 
Hudson  river,  which  we  think  is  sufficient  to  sustain  the  judgment 
Yates  V.  Milwaukee,  10  WalL  497;  Rumsey  v.  Railroad  Co.,  133  N.  T. 
79,  30  N.  E.  Rep.  654;  In  re  City  of  Yonkers,  117  N.  Y.  564,  23  N.  E 
Rep.  661;  Illinois  Cent  R  Co.  v.  State  of  Illinois,  13  Sup.  Ot  Bep. 
115;  Rice  v.  Ruddiman,  6  Mass.  332;  Corporation  v.  Newman,  12 
Pick.  467;  Doane  v.  Association,- 10  Mich.  125.  We  think  the  deed 
of  Flagg  to  the  defendant  of  the  parcel  73  feet  in  width  did  not 
cut  off  tiiie  shore  owner's  right  to  go  to  the  river.  This  deed,  ex- 
pressly limited  to  parcel  B,  (73  feet  in  width,)  could  not  be  held  to 
affect  the  right  of  the  grantor  to  pass  from  the  original  ahare  over 
parcel  F,  in  question,  without  obstructions,  at  least,  as  far  as  the 
east  line  of  parcel  6.  But  we  think  the  right  also  remained  io 
Flagg  and  his  grantees  to  cross  the  railroad,  (parcel  B,)  and  go  to 
the  river,  especially  after  the  state  patented  tiie  land  west  of  the 
railroad  line  (parc^  B)  to  the  plaintiffs'  grantors  in  1869.  Langdon 
V.  Mayor,  93  N.  Y.  151;  Smith  v.  Railroad  Co.,  63  N.  Y.  68,  and  cases 
cited;  Laws  1850,  c.  140,  §§  44,  49.  The  right  to  cross  the  raihroad 
is  recognized  in  the  deed  of  Flagg  to  the  defendant  by  a  covenant  on 
the  part  of  the  latter  to  that  effect  The  defendant  utterly  foiled 
to  show  any  title  to  the  i)arcel  in  question,  or  any  right  to  occupy 
the  same.  Neither  the  charter  nor  the  filing  of  maps  could  confer 
any  title  upon  the  defendant  Railroad  Co.  v.  Aldridge^  135  N.  T. 
83,  89, 32  N.  E.  Rep.  50. 

The  power  of  the  commissioners  of  the  land  ofQce  and  the  qualitj 
of  the  title  of  the  state  to  lands  under  water  are  sufficiently  dis- 
cussed in  the  opinion  below,  before  referred  to.  The  defense  of 
title  by  adverse  possessions  was  not  established,  as  matter  of  fact: 
BO  also  of  the  defense  that  the  plaintiffs'  deeds  of  the  land  were 
void  because  of  the  statute  avoiding  deeds  of  land  in  the  actual 
possession  of  other  persons  claiming  adversely. 

We  also  think  the  court  below  was  right  in  refusing  to  find 
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defendant's  request  'So.  14,  as  the  proof  was  against  such  a  con- 
clusion. There  are  many  questions  in  this  case  upon  both  sides  of 
which  much  can  be  said,  but,  in  view  of  the  long  opinion  rendered 
below,  and  the  discussion  of  recent  cases  in  the  court  of  appeals  of 
a  similar  character,  it  seems  unnecessary  to  state  more  here  than  the 
conclusions  at  which  we  have  arrived  after  careful  examination  of 
the  case  and  the  briefs.  The  conclusions  of  fact  seem  to  be  supported 
by  the  evidence,  and  the  conclusions  of  law  are  well  supported  by 
reason  and  authority.     Judgment  affirmed,  with  costs. 


SLOANB  T.  MARTIN. 
(Supreme  Oonrt,  Special  Term,  New  York  Goimty.    June  1, 1803.) 

1»  &TECTWIC  PjBBFOBMAHCE—TrTLE— Judgment— Presumption. 

Specific  performance  wiU  be  decreed  of  a  contract  to  purdiase  land, 
the  vendor's  title  to  which  depends  on  the  decree  of  a  court  of  general 
Jurisdiction  in  a  suit  in  which  defense  was  made  by  guardians  ad  litem  ap- 
pointed by  the  court  on  petition  for  the  Infant  defendants,  assuming  the 
Jurisdiction  of  the  court  depended  on  the  service  of  a  subpoena  on  the 
infants,  though  the  record  was  entirely  silent  as  to  whether  a  subpoena, 
which  was  issued,  was  served  on  them;  it  being  necessary  that  the  pre- 
sumption that  the  court  would  not  have  proceeded,  had  there  been  no  sudi 
service,  should  be  overcome  by  positive  evidence. 

9.  Same— Evidence  to  Rebut  Presumption. 

This  presumption  is  not  overcome  by  the  fact  that  in  proceedings  sub- 
sequent to  the  decree,  leading  up  to  the  execution  of  the  decree  of  sale, 
it  was  stipulated  for  the  purposes  of  the  motion  to  make  the  purchasers 
at  the  sale  take  the  title  that  the  Infant  defendants  had  not  been  served 
with  the  subpoena,  as  it  cannot  be  presumed  that  it  was  made  because 
it  could  not  be  proved  that  such  service  was  made. 

S.  Fbdbral  Courts— Pbacticb— Infants— Guardian  ad  Litem. 

Congress  and  the  federal  courts  having  failed,  up  to  1868,  to  prescribe 
the  manner  in  which  infant  defendants  in  equity  suits  in  a  federal  court 
should  be  subjected  to  the  jurisdiction  of  the  court,  and  equity  rule  90, 
then  in  force,  having  provided  that,  where  the  rules  of  the  federal  courts 
did  not  apply,  the  practice  of  the  circuit  court  should  be  regulated  by  the 
practice  in  the  English  chancery  court,  a  guardian  ad  litem  for  infant 
defendants  could  be  appointed  by  the  court  without  personal  service  on 
the  infants,  on  an  appearance  being  entered  by  a  solicitor  for  sucdi  de- 
fendants, followed  by  a  petition  by  their  mother  for  such  appointment, 
this  being  proper  practice  in  the  English  chancery  court 

Action  by  Matilda  Sloane,  as  executrix  of  George  Bloane,  de- 
ceased, against  William  R.  H.  Martin,  for  specific  performance  of 
a,  contract  for 'sale  of  real  estate.    Judgment  for  plaintiff. 

Before  WILLIAM  ALLEN  BUTLER,  Esq.,  Referee. 

M.  B.  &  A.  M.  Maclay,  (Moses  B.  Maclaj  and  Charles  L  Mo- 
Humey,  of  counsel,)  for  plaintiff. 

Shipman,  Larocque  &  Choate,  (William  O.  Choate  and  C9iarleB 
G.  Marshall,  of  counsel,)  for  defendant 

BITTLER,  R  The  plaintiff  brings  this  action  to  compel  the 
specific  performance  by  the  defendant  ci  a  contract  for  the  sale 
of  certain  lands  and  premises  situated  at,  and  adjoining,  the  north- 
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east  comer  of  Broadway  and  Thirty-Second  street,  In  the  dty  of 
New  York,  extending  on  Broadway  53  feet  9  inches,  and  on  Thirty- 
Second  street  122  feet  10  inches.  The  contract,  which  bears  date 
October  22,  1891,  provided  for  the  sale  and  conveyance  by  the 
plaintiff  of  the  premises,  as  described  therein,  to  the  defendant,  in 
consideration  of  the  sum  of  f  650,000,  to  be  paid  in  the  manni^ 
specified  by  the  contract,  upon  receipt  whereof  the  plaintiff  was  to 
execute  and  deliver  to  the  defendant  an  executrix's  deed,  convey- 
ing the  fee  simple  of  the  premises,  free  from  all  incumbrances  ex- 
cept certain  enumera/ted  existing  peases.  At  the  proper  time  the 
plaintiff  tendered  to  the  defendant  a  conveyance  of  the  premises, 
as  described  in  the  contract,  duly  executed  by  herself,  in  her 
capacity  of  executrix  under  the  will  of  her  husband  Gteoi^e  Sloan^ 
deceased,  which  contained  a  power  of  sale  authorizing  such  con- 
veyance, and  also  duly  executed  by  all  the  heirs  at  law  and  dev- 
isees of  the  testator.  No  objection  was  made  by  the  defendant  to 
the  form  of  the  conveyance,  but  as  to  a  part  of  the  premises,  being 
that  portion  thereof  situated  on  the  northeasterly  comer  of  Broad- 
way and  Thirty-Second  street,  which  was  conveyed  by  William  V. 
Brady  and  wife  and  Henry  A.  Hurlbut  and  wife  to  Ezra  R  Qood- 
ridge  by  deed  dated  January  30,  1867,  the  defendant  objected  ta 
the  conveyance  tendered  by  the  plaintiff,  and  refused  to  accept  it> 
on  the  ground  that  it  did  not  convey  a  good  and  marketable  title^ 
alleging  that  the  title  to  that  portion  of  the  premises  was  not 
in  the  plaintiff,  and  was  never  acquired  by  her  testator,  but  that 
the  owners  thereof  are  the  children  of  the  said  Ezra  R  €k)odridge^ 
who  died  on  or  about  August  20,  1867,  and  who  at  the  tune  <rf  his 
death  was  the  sole  owner  thereof,  in  fee  simple.  As  to  the  residue 
of  the  premises,  the  defendant  made  no  objection  to  the  title 
tendered  by  the  plaintiff.  The  plaintiff  claims,  upon  the  pleadings 
and  proofs  in  this  action,  that  the  deeds  tendered  by  her  to  the  de- 
fendant were  in  full  performance  of  her  contract  of  sale,  and  that, 
as  to  the  portion  of  the  premises  to  which  the  defendant's  objection 
applies,  the  title  in  fee  simple  was  acquired  by  J.  Pierpont  Mor- 
gan under  a  sale  made  by  Simon  de  Visser,  a  receiver  thereof  ap- 
pointed by  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York  in  a  suit  in  which  James  Drake  and  others 
were  plaintiffs,  and  Francis  Goodridge,  survivor  of  Ezra  R  Good- 
ridge,  and  others,  were  defendants,  pursuant  to  the  decree  of  the 
court  made  therein,  June  19,  1868,  and  that  by  subsequent  con- 
veyance by  Morgan,  the  purchaser  at  the  receiver's  sale,  to  the 
plaintiff's  testator,  the  latter  acquired  a  good  title  in  fee  to  the 
same  premises.  The  defendant's  contention  upon  the  evidence  at 
the  trial  is  that  in  respect  to  the  two  infant  children  of  Ezra  R 
Goodridge,  who  were  made  parties  defendant  to  the  above  suit, 
a  reasonable  doubt  exists  as  to  the  question  whether  service  was 
made  upon  them,  respectively,  of  the  process  of  the  court,  and  also 
as  to  the  further  question  whether  the  circuit  court  of  the  United 
States,  sitting  in  equity,  could,  at  the  time  of  the  commencement  of 
the  suit,  acquire  jurisdiction  over  the  infant  defendants  in  any 
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Other  manner  than  by  the  service  upon  them  of  the  process  of  the 
court.  The  question,  therefore,  to  be  determined,  under  the  issue 
joined  in  this  action,  is  whether  the  title  tendered  by  the  plaintiff 
is  good  and  marketable,  or  whether  such  a  reaaonable  doubt  in  re- 
ei)ect  to  its  validity  has  been  established  by  the  evidence  as  to 
entitle  the  defendant  to  be  relieved  from  his  purchase. 

Under  the  contract  of  sale,  the  defendant  was  entitled  to  a 
conveyance  which  should  vest  in  him  a  good  and  marketable  title  to 
the  entire  premises  described  in  the  contract  It  is  well  settled 
that  a  title;  to  be  marketable,  must  be  free  from  reasonable  doubt 
This  established  rule  has  frequently  been  applied  where  it  appeared 
that  the  title  depended  upon  a  question  of  fact,  essential  to  its 
validity,  in  respect  to  which  the  facts  appearing  at  the  time  of 
the  contract  of  sale  might  be  changed  upon  a  new  inquir\%  or 
were  open  to  opposing  inferences.  It  has  also  been  applied  where 
it  appeared  that  a  question  of  law,  essential  to  the  validity  of  the 
title,  was  involved,  in  respect  to  which  there  were  grounds  for 
judicial  doubt,  or  which  could  be  properly  determined  only  in  an 
action  where  all  the  parties  interested  were  before  the  court,  and 
not  in  an  action  or  proceeding  between  a  vendor  and  purchaser. 
Atk.  Titles,  419;  Lowes  v.  Lush,  14  Ves.  548;  Shriver  v.  Shriver, 
86  N.  Y.  575,  584,  585;  Fleming  v.  Bumham,  100  N.  Y.  1,  10,  2  N.  E. 
Rep.  905;  Vought  v.  Williams,  120  N.  Y.  253,  24  N.  E.  Rep.  195; 
Moore  v.  WUliams,  115  N.  Y.  586,  22  K  E.  Rep.  233;  Jordan  v. 
Poillon,  77  N.  Y.  518;  CampbeU  v.  Stokes,  66  Hun,  381,  21  N.  Y. 
Supp.  493.  It  is  equally  well  settled  that  a  purchaser  is  not 
entitled  to  demand  a  title  absolutely  free  from  all  suspicion  or 
possible  defect.  Spring  v.  Sandford,  7  Paige,  550;  Hellreigel  v. 
Manning,  97  N.  Y.  56;  Chase  v.  Chafle,  95  N.  Y.  373;  Kip  v.  Hirsh, 
103  K  Y.  565,  9  N.  E.  Rep.  317;  Moser  v.  Cochrane,  107  K  Y.  35, 
13  N.  E.  Rep.  442;  Ferry  v.  Sampson,  112  N.  Y.  415,  20  N.  E.  Rep. 
887;  Insurance  Co.  v.  Woods,  121  N.  Y.  302,  24  N.  E.  Rep.  602; 
Cambrelleng  v.  Purton,  125  N.  Y.  610,  26  N.  E.  Rep.  907;  Todd  y. 
Bank,  128  N.  Y.  636,  28  N.  E.  Rep.  504;  Chwatal  v.  Schreiner, 
(8up.)  23  N.  Y.  Supp.  206.  And  the  rule  is  the  same  at  law  as  in 
equity,  (Moore  v.  Williams,  115  N.  Y.  586,  22  N.  E.  Rep.  233,)  and 
as  to  judicial  sales  and  private  sales.  In  Spring  v.  Sandford^ 
sapra.  Chancellor  Walworth  says,  in  respect  to  a  judicial  sale: 

•*The  court,  hi  giving  a  title  to  the  purchaser,  does  not  undertake  to  give  a 
title  which  can  by  no  possible  state  of  facts  be  defeated.  It  only  assumes  to 
give  such  a  title  as  a  purchaser  at  a  private  sale  could  not  legally  object  to 
receive." 

The  case  is  cited  with  approval  in  Moser  v.  Cochrane,  supra,  where 
the  court  held  that,  upon  a  question  as  to  the  sufficiency  of  a 
title  offered  by  a  vendor  to  a  purchaser  under  a  contract  of  sale, 
evidence  of  the  opinion  of  conveyancers  that  the  title  was  unmarket- 
able was  inadmissible,  saying:,  '^f  the  facts  proved  justified  the 
inquiry,  the  question  was  one  for  the  court  to  answer.'' 

The  principle  established  by  the  authorities  must  be  applied 
in  view  of  the  circumstances  of  the  particular  case  in  reference 
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to  which,  it  is  invoked;  and  where  the  facts  connected  with  the 
title,  as  to  its  acquisition  or  transmission,  are  found  to  be  de- 
termined by  positive  evidence,  or  by  such  controlling  presumptions 
that  thqr  cannot  be  changed  upon  any  new  inquiry,  or  where  the 
law  is  ascertained  to  be  so  well  settled  as  to  i)reclude  any  reason- 
able doubt  of  its  binding  force  as  a  judicial  rule,  the  hesitation 
or  apprehension  of  the  purchaser  cannot  prevail  against  the  rea- 
sonable certainty  of  the  validity  of  the  title-  The  solution  of  the 
question  may  involve  dose  scrutiny  and  careful  research,  with 
some  attending  elements  of  diversity  in  adjudged  cases  and  ex- 
pressed judicial  opinions,  as  in  the  case  of  Bebnont  v.  O'Brien,  12 
N.  T.  394,  where  the  question  related  to  the  alienability  of  lands  1 
held  in  trust,  in  respect  to  which  differences  of  judicial  opinion  I 
were  recognized  by  the  court,  and  its  decision,  requiring  the  por-  I 

chaser  to  complete  the  purchase,  was  against  the  dissent  of  two  | 

of  the  judges.     The  question  is  whether,  in  legal  contemplation,  | 

the  doubt  claimed  to  affect  the  validity  of  the  title  is  or  is  not  a 
reasomable  doubt     There  must  be  a  real  question  and  a  real  ' 

doubt  Fleming  v.  Burnham,  100  N.  ¥•  1,  10,  2  N.  E.  Eep,  905. 
And  when,  after  testing  the  alleged  doubt  by  roles  of  law  so  j 

well  established  as  to  lead  by  their  application  to  a  condusive  , 

demonstration,  it  is  made  to  appear  that  the  titie  is  good  and  I 

marketable,  beyond  any  reasonable  doubt,  the  purchaser  will  be  | 

held  to  perform  his  contract     G-uided  by  the  above  rules,  the  | 

present  inquiry  will  be  pursued  as  to  both  branches  of  the  con-  , 

tention  between  the  parties,  the  first  of  which  relates  to  the  sap  ' 

posed  doubt  cast  upon  the  titie  by  the  question  whether  the  infant 
children  of  Ezra  R  Goodridge  were  personally  served  with  process 
in  the  equity  suit  in  which  they  were  defendants,  and  in  which 
the  sale  of  the  premises  affected  by  the  suit  was  decreed  to  be 
made,  and  was  made.  This  inquiry  necessarily  assumes  that 
such  service  of  process  was  a  jurisdictional  fact  essential  to  the 
validity  of  the  decree  of  sale. 

It  appeared  at  the  trial  that  Ezra  R  Goodridge,  before  and  at 
the  time  of  his  death,  August  20,  1867,  was  a  member  of  the  firm 
of  Ezra  R  Goodridge  &  Co.,  doing  business  in  the  city  of  New 
York,  comx>osed  of  himself,  his  brother  Francis  GK>odridge,  and 
Franklin  F.  Randolph.  Ezra  R  Goodridge  died  intestate,  a  resi- 
dent of  Westchester  county,  N.  Y.,  leaving,  him  surviving,  his 
widow,  Mary  C.  Le  Roy  Goodridge,  and  two  infant  children,  Maiy 
Read  Goodridge  and  Ezra  Read  Goodridge,  his  only  heirs  at  law, 
who  were  at  the  time  of  his  death  of  the  ages  of  two  and  three 
years,  respectively.  Letters  of  administration  on  his  estate  were 
issued  to  his  widow.  He  was  the  apparent  owner,  at  his  death,  of 
several  parcels  of  real  estate  in  the  city  of  New  York,  of  which 
the  premises  in  question  formed  a  part  After  his  death  the  firm  of 
Prake,  Kleinwort  &  Ck)hen,  of  London,  England,  creditors  of  Ezra 
B.  Goodridge  &  Co.,  commenced  actions  in  the  supreme  court  of 
the  state  of  New  York  against  Francis  Gk)odridge,  the  sole  sur- 
vivor of  the  firm,  (Franklin  F.  Randolph  having  died  September  IS, 
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1867,)  to  recoTer  the  amount  of  an  indebtedness  of  the  firm  of  Ezra 
B.  Gloodridge  &  Co.  to  them.  In  such  actions,  warrants  of  attach- 
ment against  the  property  of  Ezra  R  Ooodridge  &  Co.  were  issued 
to  the  sheriff  of  the  city  and  county  of  New  York,  and  levied  upon 
real  property ^  including  the  premises  in  question;  and  after  the 
recovery  of  judgments  in  the  actions,  to  the  amount,  in  the  aggre- 
gate, of  1303,273.17,  and  the  return  of  executions  thereon  by  the 
sheriff  wholly  unsatisfied,  except  as  to  f  6,222.99  collected  by  the 
sheriff,  Drake,  Kleinwort  &  Cohen,  on  January  13,  1868,  filed  their 
bill  in  equity  in  the  circuit  court  of  the  United  States  for  the 
flonthem  district  of  New  York  against  Francis  Goodridge,  as  sur- 
vivor of  Ezra  R  Goodridge  &  Co.;  the  infant  children  of  Ezra  R 
Goodridge,  deceased;  his  widow,  individually  and  as  administratrix; 
and  the  legal  representatives  of  Franklin  F.  Bandolph,  deceased,  his 
widow,  and  the  children  of  a  deceased  brother;  and  other  parties 
who  claimed  to  have  liens  on  the  attached  premises, — setting  forth 
the  recovery  of  judgments  and  the  return  of  executions  unsatis- 
fied, as  above,  and  alleging  that  the  real  property  of  which  Ezra 
R  Goodridge  died  seised  was  in  fact  the  property  of  the  firm  of 
which  he  was  a  member  at  the  time  of  his  death,  and  had  been 
pfurchased  with  partnership  funds.  The  bill  prayed  that  the  plain- 
tiffs be  adjudged  to  be  creditors  of  the  firm  of  Ezra  R  Goodridge  & 
Co.,  and  as  such  to  have  a  prior  lien,  by  virtue  of  their  attach- 
ments, judgments,  and  executions  in  the  state  court,  upon  the 
premises  in  question  and  the  other  property  described  in  the  bill, 
and  to  be  entitled  to  the  application  of  the  said  property  to  the 
payment  of  their  judgments  by  means  of  a  receiver  to  be  appointed 
by  the  court.  The  allegation  was  also  made  in  the  bill  of  com- 
plaint that  as  the  apparent  title  to  the  property  was  in  Ezra  R 
Ooodridge,  individually,  the  sheriff  was  unable  to  sell  the  same, 
under  the  executions  issued  to  him  upon  the  judgments,  free  from 
cloud  upon  the  title.  Upon  the  filing  of  the  bill,  Januiary  13,  1868, 
a  subpoena  was  issued  on  the  same  day,  as  appears  by  the  equity 
docket  kept  by  the  clerk  of  the  United  States  circuit  court  for  the 
southern  district  of  New  York,  in  which  the  suit  is  entered  by  its 
title,  and  in  which  is  also  entered  the  issuing  of  the  subpoena. 
There  is  no  entry  in  the  docket  of  the  return  of  the  subpoena  by 
the  United  States  marshal,  the  proper  officer  by  whom  the  sub- 
X>oenia  should  be  served,  and  the  return  made,  nor  any  entry  of 
service  of  the  subi>oena  on  any  defendant,  nor  do  the  papers  in  the 
case  on  file  in  the  clerk's  office  contain  the  subpoena,  or  any  return 
o*  service  thereof.  A  blank  line  appears  in  the  docket,  below  the 
entry  of  the  issuing  of  the  subx)oena,  left  blank  in  order  that  the 
return  of  the  subpoena  might  be  entered  whenever  the  same  should 
be  returned.  The  record  and  the  entries  in  the  docket  show  that 
on  February  10,  1868,  there  was  filed  and  entered  the  appearance 
of  the  defendants  Miary  R  Goodridge  and  Ezra  Bead  Goodridge, 
the  infant  children  of  Ezra  R  Goodridge,  by  F.  A.  Lane,  their 
solicitor.  The  record  further  shows  that  on  February  11,  1869, 
the  same  iufant  defendants,  by  their  mother,  as  natural  guardian, 
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filed  a  petition  which  recited  the  filing  of  the  bill  against  them; 
that  tliey  had  appeared  thereto,  and  are  preparing  to  answer  the 
same;'  liat  they  are  infants  under  the  age  of  14  years,  to  wit, 
of  the  ages  of  2  and  3  years,  respectively;  and  that  they  are  ad- 
vised that  Kichard  E.  Stillwell,  of  the  city  of  New  York,  is  a 
proper  i)erson  to  be  appointed  their  guardian  to  defend  the  suit, 
and  praying  that  he  may  be  assigned  tiieir  guardian,  by  wtom  they 
may  answer  and  defend.  The  petition  was  verified  by  the  affi- 
davits of  the  mother  and  the  solicitor  of  the  infants,  and  upon  these 
papers,  and  the  consent  of  Richard  E.  Stillwell  to  serve  as  guard- 
mn,  he  was  appointed,  by  an  order  of  the  court  made  and  fQed 
February  11,  1869,  the  guardian  ad  litem  of  the  Goodridge  infants. 
Similar  proceedings  were  taken  in  respect  to  two  infant  defend- 
ants who  were  children  of  Franklin  F.  Randolph,  deceased,  and  the 
same  i)erson  was  appointed  guardian  ad  litem  for  them.  The  guard- 
ian ad  litem  thus  appointed  put  in  the  usual  general  answer  for  the 
infant  defendants.  Other  parties  defendant,  including  the  mother 
of  the  infants,  and  the  surviving  partner  of  the  firm  of  Ezra  R 
Goodridge  &  Ck).,  and  the  legS  representatives  and  widow  of 
Franklin  F.  Randolph,  deceased,  answered  the  biU,  and  contested 
the  suit  on  the  merits;  and  the  remaining  parties  having  answered, 
or  the  bill  having  been  taken  as  confessed  against  them,  the  cause 
was  tried  before  Judge  Blatchford.  On  June  19,  1868,  a  decree 
was  entered,  adjudging  the  premises  in  question  to  be  partnership 
property,  properly  applicable  to  the  payment  of  the  judgments 
recovered  in  the  state  court,  appointing  Simon  de  Visser  recdrer, 
and  directing  the  execution  of  a  deed  by  Mary  C.  Le  Roy  Goodridge, 
the  widow  of  Ezra  R.  Goodridge,  and  the  guardian  ad  litem  of  the 
infant  Goodridge  children,  to  such  receiver,  and  the  sale  of  the 
premises  by  him  at  public  auction.  The  deed  was  executed  as  re- 
quired by  the  decree,  and  the  receiver  sold  the  premises  at  public 
auction,  December  1,  1868,  to  Messrs.  Mayer  &  Simon  StembergCTy 
who  paid  the  usual  deposit.  Subsequently,  in  January,  1869,  the 
purchasers  at  the  receiver's  sale  refused,  under  advice  of  counsel^ 
to  complete  their  purchase,  and  thereupon  the  receiver  applied  to 
the  court  for  an  order  to  compel  them  to  complete  it  The  pur- 
chasers resisted  the  application,  and  specified  12  distinct  grounds 
of  objection  to  the  title,  one  of  which  was  that  the  Goodridge  in- 
fant defendants  had  not  been  served  with  process,  and  therefore 
the  court  had  never  acquired  jurisdiction  of  their  persons.  A 
stipulation  was  entered  into  between  the  attorneys  for  the  receiver 
and  the  attorneys  for  the  purchasers  to  the  effect  that,  for  the  pur- 
X)0se8  of  the  motion,  certain  facts,  which  are  stated  in  eight  i>aia- 
graphs  of  the  stipulation,  and  are  separately  numbered,  were  ad- 
mitted,— one  of  such  facts  being  that  none  of  the  infant  defend- 
ants were  served  with  a  subpoena  or  other  process  in  the  suit. 
After  argument,  Judge  Blatchford  decided  the  motion  in  favor  of 
the  receiver,  and  ordered  the  purchasers  to  complete  their  purchase. 
No  order  was  entered  on  such  decision.  The  purchasers  notified 
the  receiver  that  they  would  appeal  from  the  decision  to  the  su- 
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preme  court  of  the  United  States.  No  appeal,  howeyer,  was  taken. 
The  proceedings  by  the  receiver  to  compel  the  puirchasers  to  com- 
plete their  purchase  were  withdrawn.  The  purchasers  were  paid 
back  the  amount  deposited  by  them,  with  certain  allowances  for 
counsel  fees  and  expenses,  and  thereafter,  on  October  30,  1871, 
the  decree  was  so  amended  that  the  receiver  was  authorized  to  sell 
the  premises  at  private  sale.  The  receiver  executed  the  decree, 
as  amended,  by  a  sale  of  the  premises  in  question,  by  deed  dated 
May  23,  1872,  to  J.  Pierpont  Morgan,  who  afterwards  conveyed 
them  to  Ezra  R  Goodridge. 

On  the  facts  thus  established,  it  is  manifest  that  if  it  were  in- 
cumbent upon  the  plaintiff  to  prove  by  direct  and  positive  evi- 
dence that  the  subpoena  in  the  Drake  suit  was  served  on  the  infant 
defendants,  the  children  of  Ezra  R  Goodridge,  deceased,  and  to  es- 
tablish such  service  as  a  jurisdictional  fact,  necessary  to  the  valid- 
ity of  the  decree  of  sale,  this  action  must  fail  for  want  of  such 
proof.  But  it  is  not  essential  to  the  plaintiff's  action  that  she 
should  give  such  proof.  Having  put  fii  evidence  the  judgment 
record  in  the  Drake  suit,  which  is  the  judgment  of  a  court  of 
general  jurisdiction,  acting  within  the  scope  of  its  powers,  she  is 
entitled  to  rest  on  the  presumption  of  the  regularity  of  the  pro-  , 
ceedings,  including  whatever  is  necessary  to  the  jurisdiction;  the 
rule  being  that,  whenever  such  a  judgment  is  questioned  collater- 
ally its  regularity  must  be  presumed  until  the  presumption  is 
overcome  by  competent  proof.  Yates  v.  Lansing,  9  Johns.  407; 
Foot  V.  Stevens,  17  Wend.  483;  Hart  v.  Seixas,  21  Wend.  40.  In 
Foot  V.  Stevens  it  is  said  that  the  rule,  as  "abundantly  settled,''  is 
laid  down  by  Clinton,  Senator,  as  the  result  of  all  the  cases,  in  Yates 
V.  Lansing,  that  ''an  inferior  court  shall,  when  questioned,  show 
that  it  acted  within  its  jurisdiction,  whereas,  in  courts  of  general 
jurisdiction,  it  is  presumed  until  the  contrary  appear."  In  Bank 
V.  Judson,  8  N.  Y.  254,  the  court  say,  in  respect  to  district  and  cir- 
cuit courts  of  the  United  States,  that  they  stand  on  the  same 
footing  as  courts  of  general  jurisdiction,  and  the  authority  of  such 
courts  is  always  to  be  presumed  until  the  contrary  is  shown.  It 
is  unnecessary  to  multiply  citations  in  support  of  this  rule,  as  the 
rule  itself,  and  its  proper  limitations,  have  been  definitely  estab- 
lished in  this  state,  by  the  court  of  last  resort,  in  Ferguson  v.  Craw- 
ford, 70  N.  Y.  253, 86  N.  Y.  609.  It  was  there  held  that  there  is  no  dis- 
tinction between  the  effect  of  foreign  and  domestic  judgments  as  to 
the  presumption  of  jurisdiction.  The  jurisdiction  may  be  inquired 
into,  and  disproved  by  evidence,  even  where  the  record  contains 
recitals  of  jurisdictional  facts.  Such  recitals  are  not  conclusive, 
but,  until  disproved,  every  intendment  is  in  favor  of  the  jurisdiction. 
In  the  case  last  cited  fhe  judgment  assailed  had  been  rendered 
on  the  foreclosure  of  a  mortgage  by  an  action  in  which  an  appear- 
ance had  been  entered  for  the  defendant  by  an  attorney,  but  no 
answer  had  been  interposed.     All  this  appeared  by  the  judgment  j 

rolL  Thereupon,  the  party  attacking  the  judgment  called  the  at- 
torney as  a  witness,  and  offered  to  prove  by  him  that  the  signature 
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to  the  notice  of  appearance  was  a  forgery,  and  that  he  was  never 
authorized  to  appear,  and  never  did  appear,  for  the  defendant  in 
the  foreclosure  suit.  The  evidence  was  excluded,  and  on  appeal 
the  ruling  of  the  trial  court  was  affirmed  by  the  general  term  on 
the  authority  of  Brown  v.  Nichols,  42  N.  Y.  26,  where  it  had  been 
held  that  a  judgment  recovered  against  a  defendant  not  served 
with  process,  but  for  whom  an  attorney  had  appeared  without  au- 
thority, could  not  be  attacked  on  that  ground  in  a  collateral  proceed- 
ing. The  court  of  appeals,  after  an  extended  examination  and  dis- 
cussion of  the  authorities,  held  that  the  rejected  evidence  was  com- 
petent and  admissible,  and,  for  the  error  in  its  exclusion,  reversed 
the  judgment,  and  ordered  a  new  triaL  It  turned  out  on  the  new 
trial  that  the  notice  of  appearance  by  the  attorney  was  genuine, 
and  not  a  forgery,  and  that  the  appearance  itself  was  antiiorized, 
and  the  trial  court  so  held.  Upon  a  second  appeal  to  the  court 
of  appeals  the  court  said,  in  reference  to  the  former  decision,  that 
the  judgment  in  the  foreclosure  suit  ''was  regular  on  its  face,  and 
every  intendment  should  be  in  favor  of  its  validity;  and  although 
we  held  that  the  defendant  therein  was  at  liberty  to  show,  if  he 
could,  that  the  court  never  acquired  jurisdiction  of  his  person,  yet 
the  burden  of  establishing  that  fact  was  upon  him,  and  it  should 
be  established  in  the  most  satisfactory  manner  to  deprive  the  judg- 
ment of  its  effect," — and,  after  referring  to  the  evidence  admitted  at 
the  second  trial  to  impeach  the  judgment,  held  it  to  be  ''insufficient 
to  rebut  the  presumption  in  favor  of  the  regularity  of  the  judgment," 
and  that  "no  error  was  committed  by  the  trial  court  in  sustaining 
its  validity."    86  N.  Y.  609. 

The  regularity  and  validity  of  the  proceedings  of  the  United  States 
circuit  court  in  the  Drake  suit  must  therefore  be  taken  as  estab- 
lished by  the  record,  unless  the  legal  presumption  in  their  favor  is 
overcome  by  competent  proof.  Such  proof  may  either  consist  of 
recitals  in  the  record  itself,  inconsistent  with  the  presumption,  or 
of  extrinsic  evidence  contradicting  the  recitals  of  the  record  as  to 
jurisdictional  facts,  or,  if  the  record  is  silent,  establishing  affirma- 
tively that  jurisdiction  was  not  required.  Becitals  in  a  record  as 
to  jurisdictional  facts  are,  as  already  stated,  only  prima  facie  evi- 
dence, and  not  conclusive.  Ferguson  v.  Crawford,  supra.  But 
they  vnll  be  held  conclusive  until  "clearly  and  explicitly  disproved." 
Bosworth  V.  Vandewalker,  63  N.  Y.  597.  In  the  case  last  cited, 
as  here,  it  was  claimed  that  the  judgment  roll  contained  no  proof 
of  service  on  the  infant  defendants.  There  was  a  general  recital 
of  service  on  all  the  defendants,  but  not  of  service  on  those  who 
were  infants.  The  court  held  that  it  was  a  fair  intendment  that 
this  recital  included  the  infant  defendants.  Further  objection  was 
made  that  the  judgment  roll  contained  no  proof  of  service  of  pro- 
cess on  the  infant  defendants,  and  as  to  this  it  is  said,  "If  it  was 
necessary  that  the  roll  should  contain  proof  of  service  upon  all 
defendants,  this  would  be  a  weighty  objection,"  and  then,  after  con- 
sidering the  requisites  of  a  judgment  roll,  under  the  law  regulating 
the  proceedings  of  the  court,  held  that  the  statute  did  not  require 
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proof  of  service  of  process  to  appear  in  the  judgment  roll,  except  as 
to  defendants  who  failed  to  appear  or  to  answer  in  the  action,  and 
say,  'There  was  here  an  answer  made  for  the  infant  defendants, — 
the  general  answer  put  in  by  their  guardian  ad  litem,  by  her  at- 
torney. The  proof  of  service  of  summons  upon  them  not  being  a 
requisite  to  a  perfect  judgment  roll,  its  absence  is  not  a  fatal 
objection.''  And  the  conclusion  was  reached  that,  as  the  proofs  of 
the  'party  assailing  the  judgment  failed  to  show  that  there  was  not 
service  of  process  on  the  Infant  defendants,  they  did  not  suffice  to 
remove  the  presumption  of  jurisdiction.  There  was  no  statute 
or  rule  in  force,  at  the  time  of  the  rendering  of  the  judgment  by 
the  United  States  circuit  court  in  the  Drake  suit,  requiring  the 
judgment  roll  to  contain  proof  of  service  of  process  on  infant  defend- 
ants who  had  appeared  and  answered  by  guardian  ad  litem,  and 
in  the  absence  of  any  such  requirement  the  rule  as  laid  down  in 
Bosworth  V.  Vandewalker  seems  applicable  here.  The  record  in 
the  Drake  suit  shows  that  the  infant  defendants,  after  the  filing 
of  the  bill  and  the  issue  of  the  subpoena,  defended  the  action  by 
a  guardian  ad  litem  appointed  by  the  court  upon  the  petition  of 
their  mother,  who  was  their  natural  guardian.  If  personal  service 
of  the  sul>poena  on  the  infants  was  a  prerequisite  to  jurisdiction  in 
the  court  to  entertain  the  application  of  their  mother  for  the  ap- 
ix)intment  of  a  guardian  ad  litem,  it  must  be  presumed,  until  the 
contrary  is  shown,  that  such  service  was  made.  A  recital  in  the 
record  tiiat  it  was  made  would  establish  the  fact  of  service,  presump- 
tively, until  disproved.  A  recital  in  the  same  record,  at  any  stage 
of  the  proceedings,  showing  the  contrary,  would  rebut  the  presump- 
tion, and  would  be  competent  evidence  to  impeach  the  judgment. 
Bolton  V.  Jacks,  6  Bob.  (N.  Y.)  166;  Ferguson  v.  Oawford,  supra. 
But  if  the  record  is  silent  as  to  the  fact  of  service,  and  contains  no 
recital  touching  that  fact,  the  fact  of  service  is  presumptively  es- 
tablished. In  Hatcher  v.  Rocheleau,  18  N.  Y.  86,  the  court  held  that, 
where  a  record  of  a  court  of  general  jurisdiction  is  relied  on,  "it 
is  unnecessary  to  prove  that  the  defendant  was  served  with  process^ 
or  speared  in  court,  though  the  defendant  is  at  liberty  to  controvert 
these  facts,''  (page  92;)  and,  further,  *ihe  court  mentioned  in  the 
record  was  prima  facie  one  of  general  jurisdiction;  •  ♦  •  and 
the  presumption  is,  as  in  the  case  of  all  judgments  rendered  by 
8uch  courts,  that  the  court  acquired  jurisdiction  of  the  person.  2 
Cow.  &  H.  Notes.  905,  906;  Moulin  v.  Insurance  Co.,  24  K.  J.  Law, 
222,^^  (page  95.) 

It  has  repeatedly  been  held  by  courts  of  other  states,  and  by 
courts  of  the  United  States,  that  where  a  court  of  general  juris- 
diction is  shown  by  the  record  of  its  judgment  to  have  appointed 
a  guardian  ad  litem  for  infant  defendants,  and  to  have  proceeded 
to  judgment  against  them,  it  is  not  requisite  that  the  record  should 
show  that  the  process  of  the  court  was  served  on  the  infants.  Until 
the  contrary  is  made  to  api)ear  the  presumption  is  that  whatever 
was  necessary  to  give  the  court  jurisdiction  was  done  before  it 
acted;  in  other  words,  that  jurisdiction  was  acquired  before  it  was 
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exercised.  In  Brackenridge  v.  DaWson,  7  Ind.  383,  the  oonrt  re- 
fused the  application  of  a  purchaser  of  land  at  a  judicial  sale  to  be 
relieved  on  the  ground  that  certain  infant  defendants  were  not 
served  with  process  in  the  proceedings  for  the  sale,  saying: 

"No  proof  was  offered  in  this  case  as  to  whether  the  infants  were  or  were 
not  served  with  process,  or  whether  they  were  or  were  not  in  court  wh4»u 
the  guardian  ad  litem  was  appodntod  for  them,  except  what  Is  shown  by 
the  record  in  partition.  That  record  shows  that  process  was  ordered  against 
them,  and  that  at  the  following  term  a  guardian  ad  Utem  was  appointed. 
As  nothing  further  appears,  the  presumption  is,  the  proceeding  being  atr 
tacked  collaterally,  that  they  were  regularly  brought  into  coiul." 

In  Kelley  v.  Morrell,  29  Fed.  Kep.  736,  the  judgment  record  was  hdd 
suflQcient  to  uphold  the  title  under  a  decree  of  the  probate  court 
of  Morrison  county,  Minn.,  although  it  did  not  show  that  the  notice 
required  by  law  to  all  parties  interested  had  been  given.  The  court 
say  that  ''the  exercise  of  jurisdiction  in  appointing  a  guardian 
warranted  the  presumption  that  everything  was  done  before  the 
court  acted;  citing  Grignon  v.  Astor,  2  How.  319.  In  Boyd  v. 
Boane,  6  B.  W.  Bep.  708,  the  supreme  court  of  Arkansas  say,  in 
reference  to  a  similar  objection: 

"The  record  discloses  the  process  issued  for  the  infant  defendants,  and  that 
a  guardian  ad  litem  was  appointed  to  defoid  them..  The  presumption  is  in- 
dulged that  the  court  would  not  have  appointed  a  guardian,  and  proceeded  to 
Judgment,  witliaut  the  service  of  the  summons." 

In  Sprague  v.  Lltherberry,  4  McLean,  442,  445,  where  the  question 
turned  on  the  validity  of  an  appointment  of  a  guardian  whom  the 
court  could  only  appoint  if  the  infants  were  residents  of  the  county, 
and  the  judgment  did  not  show  this  jurisdictional  fact,  the  court 
say: 

**In  making  tlie  appointment  of  guardian,  the  court,  having  general  juris- 
diction, is  presumed  to  have  examined  the  fiicts  on  which  the  JurisdictloD 
depended.'* 

In  Lessee  of  Nelson  v.  Moon,  3  McLean,  319,  a  decree  in  a  {mrti- 
tion  suit  was  attacked  on  the  ground  of  invalidity,  among  other  things, 
because  two  infant  defendants  had  not  been  served  with  procesa 
It  appeared  that  a  guardian  ad  litem  had  been  appointed  for  them, 
who  had  answered  and  defended  the  suit  in  their  behalf.  The  court 
say: 

'*The  two  infant  defendants  appeared  by  guardians  ad  litem,  and  it  is  ob- 
jected that  this  was  done  without  a  notice  having  been  served  on  the  in- 
fants. If  it  be  admitted  that  for  this  defect  in  the  proceeding  the  supreme 
court  would  have  been  reversed  the  decree,  yet  it  does  not  foUow  that  the 
decree,  when  collaterally  used,  can  be  treated  as  a  nullity.  There  was  an 
appearance  by  a  guardian  RpeciaUy  appointed  by  the  court  to  defend  the 
suit,  and  the  presumption  will  be  in  livor  of  the  proceeding,  and  not  against 
it,  when  used  as  evidence." 

These  authorities,  which  seem  to  me  directly  in  point  here,  are  in 
harmony  with  the  general  doctrine  of  our  own  courts,  as  already 
stated,  in  respect  to  the  presumption  of  validity  in  favor  of  judg- 
ments, when  collaterally  questioned.  The  present  defendant  assails 
the  decree  in  the  Dralte  suit  collaterally.  He  is  in  the  same  plight 
as  if  he  were  seeking  to  impeach  it  for  want  of  jurisdiction  in  the 


Digitized  by 


Google 


Sup,  Ct.]  .    SLOANS  V.  MARTIN.  671 

eoart  which  made  it,  by  an  action  to  rescind  his  contract  of  pur- 
chase, and  recover  back  the  purchase  money  paid,  on  the  ground  of 
reasonable  doubt  as  to  the  fact  of  service,  presumptively  established 
by  the  record;  and  the  burden  of  proof  is  on  him  to  rebut  the  pre- 
sumption  by  competent  evidence,  and  to  show  that  in  fact  there 
never  was  any  service  on  the  infant  defendants.  Methodist,  eta. 
Home  V.  Thompson,  108  N.  Y.  618,  15  N.  E.  Rep.  193;  Moore  v. 
WiUiams,  115  N.  Y.  586,  595,  22  N.  E.  Rep.  233. 

In  respect  to  the  fact  of  service  of  the  subpoena  on  the  infant 
defendants,  there  is  no  recital  whatever  in  the  judgment  record, 
nor  in  any  of  the  papers  in  the  cause  on  the  flies  of  the  court,  at 
any  stage  of  the  proceedings  leading  up  to  the  flnal  decree.  The 
record  is  silent  in  this  regard.  The  defendant  claims  that,  although 
there  is  nothing  in  the  record  stating  the  nonservice  of  the  subpoena 
on  the  Goodridge  infants,  it  cannot,  within  the  lines  of  the  adjudged 
eases,  or  the  rules  laid  down  by  tiie  text-books,  be  called  a  silent 
recoi^d,  for  the  reason  that  the  blank  left  in  the  clerk's  equity  docket 
for  entry  of  the  return  of  the  subpoena  remains  unfilled,  an<J,  assum- 
ing that  jurisdiction  over  the  infants  could  be  acquired  only  by  the 
service  of  the  subpoena,  the  absence  of  an  entry  showing  a  return 
negatives  the  presumption  of  jurisdiction  thus  acquired;  and  it  is 
further  claimed  that  the  record  fails  even  to  show  any  delivery  of 
the  subpoena  to  the  United  States  marshal  for  service,  and  as 
the  evidence  of  the  clerk  of  the  United  States  circuit  court  shows 
the  custom  to  have  been,  when  the  subpoena  was  issued,  to  hand  it 
to  the  plaintiff's  solicitor,  for  delivery  to  the  marshal,  there  is 
nothing  to  show  that  the  marshal  ever  had  the  subpoena,  and,  even 
if  the  presumption  is  indulged  that  the  marshal  did  have  it,  such 
presumption  does  not  include  its  return  by  him,  because  tibie  pre- 
sumption of  a  proper  performance  of  aU  the  acts  essential  to  jurisdic- 
tion must  include  an  entry  by  the  derk,  in  his  docket,  of  the 
marshal's  return,  and  no  such  entry  exists.  And,  still  further,  the 
defendant  claims  that  all  the  proceedings  taken  on  behalf  of  the 
infant  defendants  for  the  appointment  of  a  guardian  ad  litem  are 
manifestly  on  the  theory  that  the  infants  could  voluntarily  appear 
without  service  of  process,  as  neither  their  petition,  the  aflfidavits 
annexed,  nor  the  order  of  appointment  contain  any  mention  of  the 
fact  of  service  of  process  on  the  infants. 

Inasmuch  as  the  intendment  of  the  law  in  favor  of  a  judgment, 
when  questioned  collaterally,  is  that  the  action  of  the  court  in  exer* 
•cising  jurisdiction  was  based  on  the  existence  of  the  necessary  juris- 
dictional facts,  and  the  cognizance  thereof  by  the  court,  it  is  inad- 
missible to  disturb  the  presumption  of  validity  by  the  mere  absence 
from  the  record  of  entries  or  recitals.  The  basis  of  the  presump- 
tion is  that  the  court  did  not  usurp  jurisdiction,  but  exercised  it, 
in  due  course,  and  that  whatever  was  requisite  to  be  done  to  set  its 
power  in  motion  had  been  done.  If  the  court's  own  records  show 
affirmatively  that  any  such  requisite  was  omitted,  the  presumption 
is  rebutted,  and  the  burden  of  proof  is  shifted  to  the  party  asserting 
the  validity  of  the  judgment.     If,  for  example,  the  record  in  the 


Digitized  by 


Google 


672  .  KEW    YORK   SUPPLEMENT,  voL  24.  [Sup.  Ct 

Drake  suit,  instead  of  being  a  blank,  so  far  as  the  service  of  the 
subpoena  is  concerned,  had  disclosed  a  service  made  on  the  infants, 
and  a  return  showing  that  the  service  was  not  such  as  to  give  the 
court  jurisdiction,  the  judgment  would  have  been  void,  assuming, 
of  course,  that  due  service  was  a  prerequisite  of  jurisdiction.  It 
is  of  such  a  case  that  Mr.  Freeman,  in  his  work  on  Judgments,  says: 

"This,  however,  does  not  present  a  case  wherein  the  record  is  silent,  but 
rather  illnstcates  Ihe  proposition  that,  while  one  part  of  the  record  i£  sUenr, 
another  part  may  bear  witness  to  a  Jurisdiction;!!  infirmity  destructive  of  tbe 
life  and  yalidity  of  the  Judgment*' 

The  cases  cited  as  upholding  this  proposition  are  Swearengen 
V.  Gulick,  67  lU.  208,  and  Bannon  v.  People,  1  HI.  App.  496.  Preem. 
Judgm.  (4th  Ed.)  §  132,  note  4 

In  Swearengen  v.  Gulick,  nothing  remained  on  file  of  the  judgment 
record,  except  the  decree  and  the  master's  report  of  sale.  The  de- 
cree did  not  recite  that  publication  had  been  made  after  notice. 
The  court  say: 

"Hnd  titere  been  a  notice  and  proof  of  publication  found  In  the  record,  or 
Iiad  the  decree  recited  tiiat  publication  had  been  made,  the  case  would  be 
free  from  doubt,  but  neither  of  these  appears  in  the  record.*' 

The  judgment  was,  however,  upheld.     The  court  say: 

'The  question  of  servlpe  is  primary,  and  must  be  determined  before  pro- 
ceeding to.  adjudicate,  and  It  wiU  be  presumed  in  aU  collateral  proceedings 
that  a  court  of  general  Jurisdiction  had  evidence,  and  determined  there  ^was 
sufficient  service." 

The  second  case  cited  (Bannon  v.  People)  was  a  confession  of 
judgment  under  a  warrant  of  attorney  authorizing  confession  axK>n 
a  note,  but  the  judgment  assailed  showed  that  the  confessi<« 
had  been  made  by  the  attorney  before  the  note  became  payable. 
The  court  held  the  warrant  of  attorney  to  be  part  of  the  record, 
and  competent  evidence,  in  a  collateral  action,  to  imi)each  the 
judgment  because  showing  affirmatively  a  want  of  jurisdiction  in 
the  court     A  similar  case  is  Smith  v.  Eeid,  134  N.  Y.  568,  31 
N.  E.  Rep.  1082,  where  the  record,  while  reciting  service  of  the 
summons  on  the  infant  defendants,  and  the  appointment  of  a 
guardian  ad  litem,  showed  also  that  the  infants  were  in  this 
state  when  service  was  made,  and  that  such  service  was  made  on 
their  gmardian,  whUe  the  statute  only  i)eTmitted  service  on  the 
guardian  in  case  the  infant  were  temporarily  out  of  the  state. 
The  recital  showing  jurisdiction  was  thus  contradicted  by  other 
recitals  showing  a  want  of  jurisdiction.     To  the  same  effect  is 
Settlemier  v.  Sullivan,  97  U.  S.  444,  where  the  record  of  a  judg- 
ment by  default  showed  service  of  the  summons  in  a  suit  in  the 
state  of  Oregon  on  the  wife  of  a  defendant,  without  showing  that 
the  defendant  could  not  be  found,  while  the  state  statute  pe^ 
mitted  such  service  only  in  case  the  defendant  could  not  be  found. 
It  was  held  that  the  record  was  not  silent  as  to  the  jurisdictional 
fact,  but  showed  a  noncompliiance  with  the  statute,  which  con- 
tradicted the  recital  in  the  judgment  that  the  defendant,  although 
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duly  Berved  with  proceBs,  came  not,  Imt  made  default''     Tile 
court  say: 

**If  the  record  te  flttent  in  respect  to  any  fact  which  must  have  been  «»» 
tahllBhed  before  the  court  could  have  rightly  acted,  it  wiU  be  presomed 
tLat  such  fact  was  properly  brought  to  its  knowledge.  But,  if  the  record 
give  the  eyldence  or  make  an  averment  with  respect  to  a  jurisdictional  fact, 
it  will  be  taken  to  speak  the  truth,  and  the  whole  truth,  in  that  regard;  and 
no  preramptloa  will  be  allowed  that  other  and  different  evidence  was  prtv 
<1uced,  or  that  the  fact  was  otherwise  than  as  averred.  If,  for  example,'  tx> 
give  an  illustration  from  the  case  of  Galpin  v.  Page,  18  Wail.  S66,  It  appears 
from  the  return  of  the  ofQcer  or  the  proof  of  service  contained  in  the  record 
tliat  the  summons  was  served  at  a  particular  place,  and  there  is  no  aver- 
ment of  any  other  service,  it  will  not  be  presomed  that  service  was  also 
made  at  another  and  different  place,  or  if  it  appear,  in  like  manner,  that 
the  service  was  made  upon  a  person  other  than  the  defendant,  it  will  not  be 
presumed,  in  the  silence  of  the  record,  that  it  was  made  upon  the  defendant 
also.' " 

There  is  in  the  case  at  bar  nothing  to  bring  it  within  the  rule 
thus  made  applicable  where  one  part  of  a  record  bears  witness 
against  another  part.  The  record  here  shows  the  filing  of  the 
bill,  and  the  issuing  of  the  subpoena.  Assuming  that,  accord- 
ing to  a  custom,  it  was  delivered  by  the  clerk  to  the  plaintifPs 
solicitor,  no  one  could  serve  it  except  the  United  States  marshal^ 
or  one  of  his  deputies,  or  some  person  specially  authorized  by  the 
court  Equity  Kule  15,  Kules  Sup.  Ct  U.  S.,  compiled  and  revised^ 
Albany,  18G9.  Eule  23  provides  that  the  bill  shall  state  in  the 
prayer  for  process  the  names  of  any  defendants  known  to  be  in- 
fants, so  that  the  court  may  take  order  thereupon  as  justice  may 
require  upon  the  return  of  the  process,  and  rule  87  provides  tliat 
guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the 
court,  which  would  properly  be  done  on  the  return  of  the  process. 
The  record  shows  that  the  court  appointed  a  guardian  ad  litem 
for  the  infant  defendants,  and  the  presumption  is,  therefore,  ac- 
cording to  the  cases  already  cited,  that  whatever  was  necessary  to 
give  tie  court  jurisdiction  to  make  the  appointment  had  been 
done,  including  the  service  of  the  infants  with  process,  and  the 
return  showing  such  service.  If  the  rule  of  presumption  is  of  any 
value,  it  must  certainly  prevail  when,  as  in  the  case  at  bar,  the 
record  is  bare  of  any  evidence  on  the  subject,  because  the  presump- 
tion is  based  on  the  absence  of  direct  and  positive  evidence.  The 
presumption  from  the  silence  of  the  record  as  to  the  fact  of  service 
and  return  of  process  cannot  be  controverted  by  its  silence  in 
respect  to  the  delivery  of  the  subpoena  to  the  marshal,  or  of  its. 
return  by  that  officer.  If  the  court  is  presumed  to  have  had  the 
necessary  evidence  before  it  of  the  jurisdictional  facts  when  the 
appointment  of  the  guardian  ad  litem  was  made,  it  is  wholly  im- 
material whether  that  evidence  now  remains  of  record  or  not  Hie 
evidence  from  the  clerk's  office  showed  that  the  equity  docket  did 
not  contain  any  entry  or  other  matters  in  the  progress  of  the  cause 
which  would  properly  have  been  the  subject  of  entry.  The  an- 
swers of  the  intent  defendants,  respectively,  though  duly  made  by 
their  guardian  ad  litem,  and  filed  April  11,  1868,  are  not  entered  in 
the  docket;  and  it  was  proved  that,  as  to  other  cases  besides  the 
v.24N.y.8.no.8— 43 
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Drake  fimit,  there  had  been  a  failure  by  the  marshal,  after  servioe 
of  the  snbpoena,  to  file  a  return  of  the  service  in  the  clerk's  oiBce. 
Notwithstanding  diligent  investigation,  it  appears  that  no  trace 
can  be  found  of  the  subpoena,  after  its  first  issue.  The  United 
States  marshal  who  was  in  office  in  1868  is  dead,  and  none  of  his 
t)apers  are  in  the  possession  of  his  successor;  so  that  nothing  ap- 
pears ip  evidence  to  prove  or  to  disprove  the  actual  fact  of  service. 
As  no  one  but  the  marshal  or  a  deputy  could  make  service  of  the 
subpoena,  the  appointment  of  the  guardian  ad  litem  must  be  pre- 
sumed to  have  been  made  on  the  return  by  him  of  the  process. 
Ad  said  by  Judge  Bronson  in  Bloom  v.  Burdick,  1  Hill,  130,  136, 
the  presumption  that  every  officer  does  his  duty  1b  entitled  to  some 
weight,  where,  on  the  question  of  a  jurisdictional  fact,  the  eividence 
is  conflicting.  Here  there  is  no  evidence  at  all  on  which  to  raise 
a  conflict,  or  to  disturb  the  presumption  of  regularity. 

As  to  the  inference  sought  to  be  drawn  from  the  absence  of  anj 
statement  in  the  moving  papers  for  the  appointment  of  the  guard- 
ian ad  litem  in  regard  to  the  service  of  process  on  the  infant 
defendants,  it  is,  I  think,  inadmissible.  A  comparison  of  the  peti- 
tion and  affidavits  with  the  forms  given  in  Daniell's  Chanceiy 
Pleadings  and  Practice  (5th  Ed.,  Appendix  of  Forms,  p.  2138)-- 
a  work  of  the  highest  authority — shows  that  they  are  in  exact 
accordance  with  those  forms,  and  contain  the  precise  recitals  thej 
prescribe.  Nothing  can  be  intended  from  the  fact  that  these  papers 
contain  no  recital  as  to  the  service  of  process  on  the  infant  de- 
fendants. T^e  record  must  therefore  be  held  to  be  wholly  silent 
as  to  the  fact  of  service  on  the  infant  defendants;  and,  this  being 
the  case,  the  presumption  in  aid  of  the  jurisdiction  is  conelusiTe, 
unless  there  is  some  extrinsic  evidence  to  overcome  it. 

The  defendant  offered  in  proof,  from  the  files  of  the  clerk's  office, 
the  papers  relating  to  certain  proceedings  after  the  decree,  to  compel 
the  purchasers  at  the  receiver's  sale  to  complete  their  purchase 
These  proceedings  have  been  adverted  to  in  a  former  part  of  this 
opinion,  as  including  a  stipulation  between  the  solicitors  of  the 
plaintiffs  and  the  solicitors  of  the  purchasers  to  the  effect,  among 
other  things,  that,  for  the  purx)ose  of  the  motion  to  compd  the  pur- 
chasers to  take  the  title,  it  was  admitted  that  the  infant  defendants 
had  not  been  served  with  the  subpoena.  This  evidence  was  admit- 
ted at  the  trial  of  this  action,  under  objection  by  the  plaintiff  as 
to  its  relevancy  and  competency,  and  the  objection  was  reserved. 
The  papers  offered  were  admissible,  not  as  parts  of  the  record,  but 
as  relating  to  proceedings  in  the  case  leading  up  to  the  execution 
of  the  decree  of  sale.  They  were  papers  on  file  in  the  cause, 
and  were  brought  from  the  clerk's  office,  and,  if  they  had  contained 
evidence  as  to  the  fact  in  respect  to  which  doubt  is  claimed  to 
exist,  such  evidence  would  have  been  competent  on  the  question  at 
issue.  Bosworth  v.  Vandewalker,  53  N.  Y.  597,  602.  But  on  a 
scrutiny  of  the  papers  it  is  clear  that  their  legal  effect  as  evidence 
is  only  to  prove  that  proceedings  were  had  in  the  cause,  after  the 
decree,  in  which,  upon  a  motion  to  compel  them  to  complete  their 
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purchase^  ihe  pnrchasen  at  the  receiyer's  auction  sale  sought,  in* 
effectually,  on  various  grounds,  to  be  discharged  by  the  court,  and 
thereafter,  on  a  withdrawal  of  tiie  motion,  were  released  from  the 
purchase*  Nothing  which  is  averred  in  the  papers  is  competent 
evidence  of  any  fact  in  issue  in  this  action.  This  is  especially  sc 
as  to  the  facts  stated  in  the  stipulation  to  be  admitted,  because/ 
by  the  term  of  the  stipulation,  the  admission  it  contained  was 
solely  for  the  purpose  of  the  motion  in  respect  to  which  it  was  made. 
The  defendant  concedes  this,  as  I  understand,  but  claims  that  the 
fact  of  the  proceeding,  and  of  its  not  being  met  by  proof  then  exist- 
ing, if  it  ever  existed,  of  the  service  of  the  subpoena,  raised  a  con- 
flict with  the  presumption  of  the  service,  and  a  reasonable  doubt 
as  to  that  fact.  As  &e  papers  are  no  part  of  the  judgment  record, 
they  must  be  regarded  as  extrinsic  evidence,  and  so  far  as  they  show 
a  proceeding  in  which  an  allegation  was  made  by  the  purchasers, 
charging,  among  other  things,  that  the  infants  never  were  served, 
such  allegation  would  be  of  no  avail  to  the  defendant  here,  in  the 
absence  of  corroborative  proof,  and  such  proof  is  not  furnished.  The 
admission  in  the  stipulation  can  have  no  effect  to  create  any  pre- 
sumption,  because  it  is  wholly  incompetent  as  evidence,  and  to  as- 
«ume  that  it  was  made  because  of  the  want  of  ability  on  the  part  of 
the  receiver  to  prove  the  fact  to  which  it  relates  would  be  an  at- 
tempt to  draw  legal  inferences  from  incompetent  evidence.  An 
approved  test,  where  the  validity  of  a  title  depends  upon  a  presump- 
tion of  fact,  is  whether  the  case  is  such  that  if  it  were  before  a 
jury  it  would  be  the  duty  of  the  judge  to  give  a  clear  direction  in 
favor  of  the  fact,  and  not  leave  tilie  evidence  generally  to  the  con- 
sideration of  the  jury.  Fry,  Spec.  Perf.  p.  436;  Emery  v.  Qrocock, 
6  Madd.  54;  Fleming  v.  Bumham,  100  N.  Y.  1, 12,  2  N.  E.  Bep.  905. 
Assuming  that  the  Goodridge  infants  were  in  a  court  of  law,  in  an 
action  of  ejectment,  to  recover  the  premises  in  question,  on  the 
lp*ound  of  the  invalidity,  as  to  them,  of  the  decree  of  sale  in  the 
Drake  suit,  by  which  their  title  was  divested,  because,  in  fact, 
they  were  not  served  with  the  subpoena  in  that  suit,  would  the 
•court  be  authorized  to  direct  a  nonsuit  against  them  on  the  ground 
of  the  conclusiveness  of  the  presumption  in  favor  of  the  fact?  I 
think  this  question  must  be  answered  in  the  affirmative. 

On  this  branch  of  the  case,  my  conclusion,  therefore,  is  that, 
a.s8uming  service  of  the  subpoena  in  the  Drake  suit  on  the  Good- 
ridge infants  to  be  a  jurisdictional  fact,  the  fact  is  presumptively 
-established  by  the  judgment  record  in  that  suit;  that  such  pre- 
sumption has  not  been  overcome  by  anything  appearing  in  the 
record,  or  by  any  competent  extrinsic  proof;  and  that  there  is  no 
reasonable  doubt  as  to  the  regularity  or  validity  of  the  proceedings 
'in  the  Drake  suit  to  bind  the  infant  defendants. 

If  the  above-stated  conclusions  are  right,  the  result  must  be 
that  the  title  tendered  by  the  plaintiff  in  this  action  to  the  defend- 
ant is  good  and  marketable,  irrespective  of  the  further  question 
whether  service  of  process  upon  the  infant  defendants  was  essential 
tx>  the  jurisdiction  of  the  court  over  them  in  the  Drake  suit    But, 
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even  if  a  reasonable  doubt  as  to  the  title  could  be  predicated  in 
lef  erence  to  the  prestiniption  of  validity  established  by  the  judgment 
record  in  that  suit,  the  inquiry  remains  whether  the  court  could  ac- 
quire and  exercise  jurisdiction  over  these  infant  defendants  in  any 
other  way  than  by  the  service  of  process  ui>on  them.  If  jurisdiction 
could  be  and  was  acquired  in  the  absence  of  service  of  the  process, 
it  is  of  no  consequence  whether  the  process  was  or  was  not  served 
upon  them.  They  are  bound  by  the  decree,  and  by  the  sale  made 
pursuant. to  its  direction.  What  the  court  did  was  to  appoint 
a  guardian  ad  litem  for  these  infant  defendants  after  appearance 
entered  in  the  suit,  in  their  names,  by  a  solicitor  of  the  court,  and 
on  the  petition  of  their  mother,  who  was  their  natural  guanlian. 
The  precise  question,  on  this  branch  of  the  case,  is  whether  any 
reasonable  doubt  exists  as  to  the  jurisdiction  of  the  court  over  the 
infants,  as  thus  exercised,  without  the  service  of  process  on  the 
infants  themselves.  If  the  court  could  acquire  jurisdiction  in  the 
suit  over  these  infants  only  by  service  upon  them  of  the  subpoena, 
then,  in  the  absence  of  such  service,  the  appointment  of  the  guardian 
ad  litem,  and  all  other  acts  of  the  court  in  the  suit,  were,  so  far 
as  these  infants  are  concerned,  wholly  nugatory;  the  decree  of  sale 
was,  as  to  them,  utterly  void,  and  no  title  passed  by  the  deed  given 
by  the  receiver  under  it  Bogers  v.  Dill,  6  HUl,  415.  Unques- 
tionably, if  there  existed  in  186S  any  statute  of  the  United  States, 
or  any  rule  of  the  United  States  supreme  court,  making  service  of 
process  on  infant  defendants  in  equity  suits  a  prerequisite  of  juris- 
diction, either  as  to  its  acquisition  or  its  exercise,  the  court  would 
be  bound  thereby,  and  could  only  acquire  and  exercise  jurisdiction 
in  the  manner  prescribed  by  such  statute  or  rule.  It  has  been  uni- 
formly held  that,  where  the  law  has  prescribed  a  i>articular  mode 
by  which  a  court  shall  acquire  jurisdiction,  it  can  acquire  it  in 
no  other  way,  and,  if  it  undertakes  to  proceed  in  disregard  of  the 
statutory  requirements,  its  judgment  is  a  nullity,  and  will  be  so 
treated  whenever  it  comes  in  question,  either  directly  or  collater- 
ally. Bisley  v.  Bank,  83  N.  Y.  318,  and  cases  cited,  page  337; 
Crouter  v.  Crouter,  133  N.  Y.  55,  30  N,  E.  Rep.  726.  For  example, 
in  the  state  of  New  York,  the  Code  of  Procedure  in  force  in  1881 
prescribed  that  civil  actions  should  be  commenced  by  the  service 
of  a  summons,  and  that,  in  the  case  of  a  defendant  being  an  infant 
under  14  years  of  age,  personal  service  should  be  made  on  such 
infant  in  a  specified  manner.  In  Ingersoll  v.  Mangam,  84  N.  Y.  622, 
the  validity  of  a  judgment  was  drawn  in  question,  where  the  court, 
in  a  foreclosure  suit,  had  proceeded  to  judgment  and  sale  without 
service  of  the  summons  having  been  made  on  the  infant  def^tidant 
in  the  manner  prescribed  by  the  statute;  his  mother  having  pro- 
cured the  appointment  of  a  guardian  ad  litem  for  him,  who  appeared 
in  the  action,  and  answered  for  the  infant  The  purchaser  at  the 
foreclosure  sale  declined  to  take  the  title,  on  the  ground  of  reason- 
able doubt  whether  the  court  had  acquired  jurisdiction,  and  he  was 
discharged  from  his  purchase  by  the  supreme  court  Ingersoll  r. 
Mangam,  24  Hun,  202.    The  court  of  appeals  affirmed  the  order* 
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on  the  groand  tiiat  foreclosure  suits  were  goyemed  by  the  require- 
ments of  the  Code  as  to  the  commencement  of  civil  actions,  and  said, 

(84N.  Y.  627:) 

'*The  legislature  has  seen  fit  to  prescribe  that  the  summons  snail  be  served 
on  infant  defendants.  This  was  the  mode  defined  by  statute  for  acquiring 
Jurisdiction  orer  their  persons  and  property.  It  is  no  answer  to  the  objec- 
tion that  the  statute  has  net  been  complied  with  in  respect  to  the  mode  of 
service,  that  the  infant  is  of  such  tender  years  that  he  would  have  derived 
no  benefit  from  the  service,  if  made,  or  that  it  would  have  been  competent 
tor  the  legislature  to  have  provided  that  service  upon  the  parent  or  guai*d- 
lan  should  stand  as  service  upon  the  infant.  The  statute  has  prescribed  how 
Jurisdiction  shall  be  acquired,  and  courts  cannot  dispense  with  its  observ- 
ances." 

If,  therefore,  in  the  case  at  bar,  there  existed  in  1868  any  stat- 
utory prerequisite  of  jurisdiction  in  the  United  States  circuit  court 
such  as  existed  in  reference  to  the  state  court  in  Ingersoll  v.  Man- 
gam,  that  case  would  be  a  controlling  authority  in  favor  of  the  defend- 
ant's contention,  and  he  should  be  discharged  from  his  purchase. 
But  the  court  of  appeals,  in  its  opinion,  took  care  to  guard  against 
any  assertion  of  the  rule  excluding  jurisdiction  where  there  was 
no  statutory  requirement,  and  expressly  instanced  equitable  ac- 
tions in  partition  as  being  exempt  from  the  operation  of  the  pro- 
visions of  the  Code  of  Procedure.  They  say  that  in  such  actions, 
the  Code  not  being  in  force,  but  the  provisions  of  the  Revised  Stat- 
utes relating  to  proceedings  by  petition  for  partition,  which,  by 
a  section  of  the  same  (3ode,  were  made  applicable  to  actions  of 
partition,  "jurisdiction  over  the  i>erson  and  property  of  infants 
-Hms  acquired  by  the  appointment  of  a  guardian  in  the  first  in- 
stance, upon  notice  to  such  infants  or  to  their  general  guardian. 
Service  of  notice  upon  the  infants  was  not  indispensable  to  the 
exercise  of  the  jurisdiction;"  citing  Croghan  v.  Livingston,  17  N. 
y.  218;  Gotendorf  v.  Goldschmidt,  83  N.  Y.  110.  In  the  last- 
named  case  it  was  expressly  held,  in  an  equity  suit  for  i)artition, 
that  personal  service  of  summons  upon  an  infant  defendant  was 
not  essential,  and  tbat  the  appointment  of  a  guardian  ad  litem 
without  such  service  was  sufficient  to  give  jurisdiction,  and  to 
authorize  the  court  to  proceed  to  judgment  against  the  infant  de- 
fendant. There  can  be  no  i>ossible  difficulty  in  applying  the  plain 
rule  laid  down  by  the  authorities  to  which  reference  has  been 
made.  Where  personal  service  of  process  on  an  infant  defendant 
is,  by  law,  a  jurisdictional  fact,  as  in  foreclosure  suits  in  New 
York,  the  absence  of  that  fact  deprives  the  court  of  jurisdiction, 
because  it  cannot  lawfully  acquire  jurisdiction  in  any  other  way. 
Where  there  is  no  law  requiring  personal  service  of  process  on  an 
infant  defendant,  the  service  of  process  is  not  a  jurisdictional  fact, 
end  the  jurisdiction  may  be  exercised  without  reference  to  that 
fact,  as  in  partition  suits  in  the  state  of  New  York;  the  juris- 
diction in  tiiie  latter  class  of  suits  being  upheld  where,  on  the 
application  of  the  natural  guardian  of  the  infant  defendant,  the 
court  appointed  a  guardian  ad  litem,  and  proceeded  to  judgment, 
without  any  service  of  process  on  the  infant     The  inquiry,  there* 
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fore,  must  be  as  to  the  mode  of  acquiring  juriadictioii  by  cirooit 
courts  of  the  United  States,  in  1868,  over  the  person  and  property 
of  an  infant  defendant  in  an  equity  suit.  ISie  grant  of  judicial 
power  contained  in  the  constitution  of  the  United  States  extends 
to  all  cases  in  equity  between  citizens  of  any  state,  and  foreign  citi- 
zens or  subjects.  Const  U.  S.  art  3,  §  1.  The  act  of  congress 
of  May  8,  1792,  (chapter  36,  §  2,)  proTides  that  the  mode  of  proced- 
ure in  courts  of  equity  shall  be  according  to  the  principles,  rules, 
and  usages  which  govern  courts  of  equity,  as  distinguished  trom 
courts  of  common  law,  subject  to  regulation  by  statute  or  by  rules 
of  the  court  made  in  pursuance  thereof,  and  also  subject  to  regula- 
tion by  the  rules  of  the  supreme  court  This  is  the  whole  ex- 
tent of  statutory  regulation  as  to  the  jurisdiction  of  the  circuit 
courts  of  the  United  States  in  equity.  Under  the  authoril^  given 
by  congress  the  supreme  court,  at  February  term,  1822,  promul- 
gated rules  of  practice  for  the  courts  of  equity  of  the  United  States, 
to  take  effect  July  1,  1822.  Equity  Rules,  7  Wheat  v.  In  Stoiy 
y.  livingston,  13  Pet  359,  it  is  said  that  these  rules  are  obliga- 
tory on  all  the  United  States  courts,  and,  where  they  do  not  apply, 
^'the  practice  of  the  circuit  and  district  courts  shall  be  regulated 
by  the  practice  of  the  high  court  of  chancery  in  En^and,"  (page 
368;)  and  Judge  Story  had  previously  said,  in  Prett  y.  Northam, 
5  Mason,  95,  105: 

"It  has  often  been  decided  by  tbe  sapreme  coort  that  the  equity  Jurisdic- 
tion of  the  United  States  is  not  limited  or  restrained  by  the  local  remedies  to 
the  different  states;  that  it  is  the  same  in  all  the  states,  and  is  the  same 
which  is  exercised  in  the  land  of  our  ancestors,  from  whose  jurispmdenoe 
our  own  is  derived." 

In  January,  1842,  the  supreme  court  revised  the  equity  rules, 
and  promulgated  them  anew,  to  take  effect  August  1,  1S42,  (Equity 
Rules,  1  How.  Ixix.,)  and  these  rules  regulated  the  procedure  of  the 
circuit  courts  of  the  United  States,  in  equity,  in  1868.  Rule  90 
is  as  follows: 

'*90.  In  all  cases  where  the  rules  prescribed  by  this  court  or  by  the  drcnit 
court  do  not  apply,  the  practice  of  the  circuit  court  shaU  be  regiijiated  by  the 
present  practice  of  the  high  court  of  chancery  in  England,  so  far  as  the  same 
may  reasonably  be  applied  consistently  with  the  local  circumstances  and  local 
convenience,  of  the  district  where  the  court  is  held,  not  as  positive  mle^  bot 
as  furnishing  Just  analogies  to  regulate  the  practice." 

"When  the  above  rule  took  effect  the  geneiul  orders  of  the  high 
court  of  chancery  in  force  were  those  which  had  been  issued  up  to 
April  11,  1842,  and  they  contained  no  directions  as  to  any  ^)ecial 
mode  of  service  of  subpoena  on  infant  defendants,  or  anything  in 
the  nature  of  a  condition  precedent  as  to  the  acquisition  of  juris- 
diction over  inflant  defendants,  as  contradistinguished  from  adult 
defendants.  The  United  States  equity  rules  of  1842  provide  that 
"the  process  of  subpoena  shall  constitute  tiie  -grapeT  mesne  pro- 
cess in  all  suits  in  equity,  in  the  ffrst  instance,  to  require  the 
defendant  to  appear  and  answer  the  exigency  of  the  bill,"  (rule  7,) 
and  shall  not  issue  from  the  clerk's  office  in  any  suit  in  equity 
until  the  bill  is  filed  in  the  office,  (rule  11,)  and  shall  then  issue 
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thereon,  as  of  course,  and  be  returnable  Into  the  clerk's  office 
the  next  role  day,  or  the  next  but  one,  after  20  days  from  the  issu- 
ing thereof.  At  the  bottom  of  the  subpoena  shall  be  placed  a 
memorandum  that  the  defendant  is  to  enter  his  appeanance  in 
the  clerk's  office  on  or  before  the  day  at  which  the  writ  is  return- 
able; otherwise,  the  bill  may  be  taken  pro  confesso,  (rule  12.)  It 
10  then  pgroyided,  by  rule  13,  that  ^^e  service  of  all  subpoenas 
shall  be  by  a  delivery  of  a  copy  thereof  by  the  officer  serving  the 
same  to  ihe  defendant  x>^rsonaIly,  or,  in  case  of  husband  and 
wlfe^  to  the  husband  personally,  or  by  leaving  a  copy  thereof  at 
the  dwelling  house  or  usual  {dace  of  abode  of  each  defendant,  with 
some  free,  white  person  who  is  a  member  or  resident  in  the  famOy/' 
No  different  mode  of  service  is  prescribed  as  to  infant  defendants 
from  that  prescribed  as  to  adult  defendants.  Bule  15  provides 
that  '^e  service  of  all  process,  mesne  and  final,  shall  be  by  the 
marshal  of  the  district  or  his  deputy,  or  by  some  other  ];)erson 
specially  appointed  by  the  court  for  that  purpose,  and  not  others 
wise."  Rule  17  provides  that  the  appearance  day  of  the  defend- 
ant shall  be  the  rule  day  to  which  the  subpoena  is  returnable^ 
proTided  he  has  been  served  vrfth  process  20  days  before  that  day, 
and  that  the  appearance  of  the  defendant,  either  i)ersonally  or  by 
his  solicitor,  shall  be  entered  in  the  order  book  on  the  day  thereof, 
by  the  clerk.  Rule  23  provides  that  the  prayer  for  the  process 
of  subpoena  in  the  bill  shall  contain  the  names  of  all  the  defend- 
ants in  the  bill,  ''and,  if  any  of  them  are  known  to  be  infants  under 
age,  or  otherwise  under  guardianship,  shall  state  the  fact,  so  that 
the  court  may  take  order  thereon,  as  justice  may  require  upon 
the  return  of  the  process."  Rule  87  is  as  follows:  ''Guardians  ad 
litem  to  defend  a  suit  may  be  appointed  by  the  court,  or  by  any 
judge  thereof,  for  infants  or  others  x)ersons  who  are  under  guard- 
lan^p,  or  otherwise  incapable  to  sue  for  themselves." 

It  thus  appears  that  while  it  was  competent  for  congress,  by 
statute,  or  for  the  supreme  court  by  rule,  to  prescribe  the  manner 
in  which  infant  defendants  in  equity  suits  in  a  federal  court  shall  be 
subjected  to  the  jurisdiction  of  the  court,  this  subject  had  not^ 
up  to  1868,  been  regulated  either  by  statute  or  by  rule.  In  most 
of  the  states,  as  in  our  own  state,  as  already  shown,  there  are  i>osi- 
tire  statutory  regulations  on  this  subject,  binding  on  the  state 
courts,  so  that  conformity  to  them  is  essential  to  the  jurisdiction 
over  infants;  but  these  state  regulations  in  no  way  affect  the 
United  States  courts,  and  we  are  remitted  to  the  practice  of  the 
English  high  court  of  chancery  for  the  rule  of  procedure,  so  far  as 
the  equity  rules  are  silent  As  already  seen,  the  equity  rules  pro- 
vide one  and  the  same  course  for  the  service  of  the  subpoena  on 
all  the  defendants,  and  treat  all  as  alike  capable  of  appearing,  either 
personally  or  by  solicitor,  and  prescribe  for  all  of  them  the  same 
appearance  day.  As  to  infants,  after  return  of  process,  the  court 
is  to  proceed  as  justice  may  require,  and  may  appoint  a  guardian 
ad  litem  to  defend  the  suit  Recurring  to  the  judgment  record 
in  the  Drake  suit,  it  shows  that  after  the  filing  of  the  bill,  and  th^ 


Digitized  by  VjOOQIC 


€80  NEW    YOBK   SUPPLEMENT,  Vol.  24.  [Sup.  Ot. 

issuing  of  the  subpoena,  an  appearance  was  entered  by  a  solicitor 
^or  the  infant  defendants,  followed  by  a  petition  on  their  behalf, 
by  their  mother,  for  the  appointment  of  a  guardian  ad  litem,  stating, 
according  to  the  form  given  in  Daniell's  Chancery  Pleadings  and 
Practice,  already  cited,  which  is  identical  with  that  given  in  Smith's 
Chancery  Practice,  (page  576,)  that  a  bill  had  been  filed,  and  that 
the  petitioners  have  entered  their  appearance,  and  are  preparing  to 
answer  the  same;  that  the  petitioners  are  infants;  and  that  the 
person  named  is  a  proper  person  to  be  appointed  guardian  ad  litem 
to  defend  the  suit.  This  was  in  accordance  with  the  course  of 
practice  in  the  English  high  court  of  chancery.  The  jurisdiction 
of  that  court  over  the  x>^rsons  and  estates  of  infants,  wheth» 
originaJly  derived  from  the  crown,  as  parens  patriae,  and  thence 
transferred  to  the  court,  or  assumed  as  customary  law,  without 
formal  ddegation,  is  firmly  established  as  a  judicial  function  of  the 
court,  and  is  exercised  by  the  chancery  judges  as  a  matter  of  dis- 
cretion, except  so  far  as  tiie  power  is  curtailed  or  r^ulated  by  stat- 
ute. 3  Pom.  Eq.  Jur.  §  1304;  2  Story,  Eq.  Jur.  §§  1327,  1334.  And 
when  an  infant  is  made  party  defendant  in  a  suit,  although  he  may 
not  be  under  a  general  guardian  appointed  by  the  court,  he  is  treat- 
^  as  a  ward  of  the  court,  and  as  being  under  its  special  cognizance 
and  protection.  2  Stoiy,  £q.  Jur.  §  1357.  In  Chambers'  Law  of 
Infants,  (Introduction,  p.  25,)  it  is  said  that  an  infant  made  a  ward 
«€  the  court  by  bill  is  '^in  every  sense  under  its  protection  and  con- 
trol. The  mere  filing  of  a  bill,  to  which  the  infant  is  a  party, 
makes  an  infant  a  ward  of  court,  and,  when  the  infant  is  once  a 
ward,  any  matter  may  then  be  determined  on  petition  or  motion." 
In  McPherson  on  Infants,  (page  396,)  it  is  said:  '^Where  a  suit  is 
instituted  against  an  infant,  his  infancy  is  not  noticed  in  the  bill, 
unless  it  be  a  material  fact  in  the  cause,  and  he  is  served  with 
the  subpoena,  and  must  appear  in  the  usual  way."  It  is  further 
aaid:  ^'A  solicitor  ought  not  to  take  upon  himself  to  appear  for  an 
infant  defendant  without  some  authority  from  the  infant's  friends. 
*  *  *  After  an  appearance  has  been  entered  for  the  infant,  the 
court  appoints  a  guardian  to  conduct  his  defense,  •  •  ♦  called 
'guardian  ad  litem.'"  And  the  practice  as  to  the  appointment  of 
guardians  ad  litem  is  then  given  in  detail.  It  is  said  in  Smith's 
Ohancery  Practice  (volume  1,  p.  122)  that  **the  appearance  of  the 
defendant  is  necessary,  except  where  otherwise  provided  for  by  act 
of  parliament,  to  give  the  court  jurisdiction  orer  the  subject-matter 
in  disputa"  The  directions  given  in  the  work  as  to  the  service  of 
the  subpoena  are  the  same  in  respect  to  infant  as  to  adult  de- 
fendants, and  it  is  nowhere  intimated  that  personal  service  on  them 
is  a  prerequisite  to  the  apx>ointment  of  a  guardian  ad  litem  when 
they  voluntarily  appear,  and  application  is  made  on  their  behalf 
for  such  appointment.  In  case  of  nonappearance,  proceedings 
might  be  taken  by  the  plaintiff  against  the  infant  defendant  to 
comx>el  appearance,  and  to  bring  the  infant  before  the  court  by  a 
messenger  or  by  a  commission,  in  order  to  hare  a  guardian  ap* 
|H>inted.     Pages  113,   114,  145.    The  cases  are  numerous  wtticfr 
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show  that  the  court  exercised  its  jarisdiction  over  infant  defend- 
ants, and  api>ointed  a  guardian  ad  litem,  after  appearance  in  their 
behalf  by  a  solicitor  upon  their  application,  or<  upon  that  of  the 
plaintiff  when  the  infant  failed  to  apply,  and  where  there  had  been 
no  serrice  of  the  subpoena  upon  them.  A  voluntary  appearance 
by  any  defendant,  adult  or  infant,  was  all  that  was  necessary  to 
call  for  and  justify  the  action  of  the  court  in  assuming  jurisdiction. 
Ix)Td  Eedesdale  says,  in  his  treatise  on  Pleadings  and  Practice  in 
Squity: 

*'lt  is  a  rule  in  equity  practice  thtit  no  decree  can  be  passed  against  a  de- 
fendant without  his  real  or  constructive  appearance.  By  his  appearance,  he 
«ubmittt  to  the  Jurisdiction  of  the  court'*    Mitf.  PL  &  Pr.  432. 

In  practice,  this  rule  included  infant  defendants. 

In  €k>okson  v.  Lee,  15  Sim.  302,  the  infant  defendant  had  appeared 
by  a  solicitor,  and,  the  time  to  answer  the  bill  having  expired,  the 
plaintiff  moved  for  the  appointment  of  a  guardian  ad  litem.  The 
question  was  raised  whether  there  ought  not  to  be  proof  of  service 
of  the  subpoena,  and  of  notice  of  the  motion.  ^^The  vice  chancellor 
said  that,  as  the  infant  had  appeared,  the  service  of  the  notice  of 
motion  on  the  solicitor  who  had  entered  the  appearance  was  suffi- 
cient, and  that  an  affidavit  of  the  service  of  the  subpoena  was  not 
necessary,  and  therefore  he  should  make  the  order.'' 

Lloyd  V.  Bossmore,  9  Ir.  Eq.  488,  seems  precisely  in  point.  An 
application  was  made  to  the  vice  chancellor,  on  behalf  of  an  infant, 
for  the  api>ointment  of  a  guardian  ad  litem.  The  infant  had  not 
been  served,  but  an  appearance  had  been  entered  for  him  by  a 
floHcitor;  and  the  question  was  whether,  without  service  on  the 
infant,  the  guardian  could  be  appointed.  The  case  stood  over  for 
a  week,  and  the  vice  chancellor  then  rendered  his  decision,  as  fol- 
lows : 

"It  is  aUeged  tliat  there  is  a  dlffically  in  this  case,  because  th^  Infant  de- 
fendant had  not  been  served,  but  I  am  of  opinion  that  a  ^ardian  may  be 
appointed  notwithstanding  this  fact  Any  defendant  whether  an  infant  or 
of  full  age,  may  f(ppear  gratis.  If  an  appearance  has  been  entered  for  an 
Infant  an  affidavit  of  service  of  the  subpoena  is  not  necessary  to  entitle  the 
plaintiff  to  appoint  a  guardkm.  Oookson  v.  I^ee,  15  Sim.  302.  And  In  Wooil 
V.  Lo^Bden,  9  Hare,  Append.  26,  proof  of  appearance  of  the  infant  to  a  claim 
vri\s  held  sufficient  to  enable  the  court  to  dispense  with  an  affldayit  of  the 
service  of  the  writ  of  summons.  So,  also,  in  Bentley  v.  Robinson,  9  Hare, 
Append.  76.  Ar»plication  should,  in  such  case,  be  made  to  the  solicitor  who 
had  entered  the  appearance  to  appoint  a  guardian.  Appearances  are  entered 
for  Infants  in  the  same  way  as  in  the  case  of  defendants;  and  if  a  solicitor, 
without  any  instruction,  causes  an  appearance  to  be  entered  for  an  infant 
defendant,  the  appearance  wiU  be  set  aside,  (1  Danlell,  Ch.  Pr.  [5th  Ed.]  p.  583, 
citing  Richards  v.  Dadley,  [not  reported,]  and  Leese  v.  Knight  8  Jur.  [N.  S.] 
1006,  10  Wkly.  Rep.  711,)  w^hich  shows  that  if  such  instructions  had  been 
given  the  appearance  would  have  been  regular.  I  am  of  opinion  that  a  solic- 
itor must  be  taken,  In  the  absence  of  proof  to  the  contrary,  to  have  authority 
from  his  client  to  enter  un  appearance,  and  that  that  may  be  although 
the  party  is  an  Infant  and  that  when  once  the  appearance  has  been  entered 
the  court  will  act  upon  it  without  service." 

It  was  Hie  constant  practice  of  the  court  of  chanceiy  to  pre- 
scribe the  mode  of  bringing  the  infant  defendants  within  the  juris- 
diction of  the  court,  bj  directing  what  should  be  sufAcient  senrice 
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of  the  subpoena,  both  as  to  resident  and  nonresident  infant  de- 
fendants, and  whether  the  issuing  of  a  oommission  should  be  re- 
quired, or  di8i>ensed  with,  in  order  to  save  expense,  or  for  any 
other  reason.  Manifestly,  the  court  would  have  had  no  power  to 
direct  a  mode  of  substituted  service,  of  its  own  motion,  and  with- 
out the  authority  of  a  statute  or  general  order,  if  it  did  not  possess 
such  power  as  an  incident  of  its  jurisdiction  over  infants.  A  plain 
distinction  exists  between  jurisdiction  and  the  exercise  of  juris- 
diction. Bango  V.  Duckinfield,  18  N.  Y.  592.  Where  a  court  has 
jurisdiction  of  the  subject-matter  and  of  the  parties,  in  case  they  are 
properly  brought  before  it,  as  in  the  case  at  bar,  which  was  that 
of  a  judgment  creditors'  suit  against  persons  within  its  territorial 
jurisdiction,  in  aid  of  liens  asserted  as  to  property  within  the  same 
jurisdiction,  no  question  can  arise,  except  as  to  the  acts  of  the 
court  in  the  exercise  of  a  jurisdiction  which  belongs  to  it.  Where 
a  court  has  no  jurisdiction  to  proceed  at  all,  its  acts  must  be  void. 
Thus,  in  England,  the  court  of  chancery  has  uniformly  held  that  it 
had  no  jurisdiction  to  direct  the  sale  of  infants'  lands  on  petition; 
Lord  Hardwicke  saying  in  Taylor  v.  Philips,  2  Vea  Sr.  23,  nhere 
is  no  instance  of  this  court  binding  the  inheritance  of  an  infant  by 
a  discretionary  act  of  the  court;'*  and  in  Russel  v.  Bussel,  1  MolL 
525,  the  vice  chancellor  said  that  since  that  decision  of  Lord  Hard- 
wicke **the  chancellor  has  never  attempted  to  deal  with  the  legal 
inheritance  of  infants  without  the  aid  of  an  act  of  parliament" 
And  the  same  rule  was  applied  in  our  court  of  chancery.  Sogers 
V.  Dill,  6  Hill,  415.  But  where  the  court  had  inherent  jurisdiction 
over  the  subject  and  over  the  parties,  the  mode  of  the  exercise  of 
such  jurisdiction,  in  the  absence  of  statutory  regulations,  was 
discretionary;  and  accordingly  we  find  that  in  determining  the 
course  of  practice  as  to  infant  defendants,  and  the  exercise  of 
jurisdiction  in  regard  to  them,  whether  resident  or  nonresident, 
the  court  was  governed  by  its  own  precedents,  and  acted  on  its 
own  discretion. 

Instances  of  the  control  of  the  court  over  the  manner  of  serving 
the  subpoena,  and  of  bringing  infant  defendants  into  court,  where 
the  infants  were  nonresident  or  concealed,  or  could  not  be  found 
within  the  jurisdiction,  and  the  mode  of  substituted  service  w«is 
directed  by  the  court  according  to  its  discretion,  are  found  in 
Thompson  v.  Jones,  8  Ves.  141;  Jongsina  v.  Pfiel,  9  Ves.  357; 
Lingren  v.  Lingren,  7  Beav.  66;  Smith  v.  Palmer,  3  Beav.  10; 
Lane  v.  Hardwicke,  5  Beav.  222;  Wood  v.  Logsden,  9  Hare,  Ap- 
pend. 26.  Instances  of  the  exercise  of  a  like  jwwer  as  to  infants 
within  the  jurisdiction,  in  addition  to  the  cases  already  cited,  are 
the  following:  In  Still  well  v.  Blair,  13  Sim.  399,  there  were  20 
infant  defendants  in  the  suit;  2  of  them,  residing  within  20  miles 
of  London,  appearing  in  court  for  the  purpose  of  having  a  guardian 
ad  litem  assigned  to  them.  Their  solicitors  stated  that  the  rest 
of  the  infants,  who  were  within  the  jurisdiction,  resided  in  different 
counties,  more  than  50  miles  from  London,  and,  to  save  the  ex- 
pense of  commissions,  applied  to  the  court  to  appoint  the  same 
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guardian  as  assigned  to  the  two  for  the  others,  and  the  order  was 
made.  In  Be  Greaves,  2  Wkly.  Bep.  355,  application  was  made  to 
the  lord  chancellor  for  the  appointment  of  a  guardian  ad  litem  for 
an  infant  respondent  on  an  application  for  property  under  a  raH- 
waj  act.  There  had  been  no  serrice  of  process  on  the  infant.  The 
court  appointed  the  guardian,  saying  that  the  jurisdiction  arose 
from  'ihe  necessity  of  taking  care  of  such  persons."  In  Fletcher 
V.  Bogers,  1  Wkly.  Bep.  74,  a  guardian  ad  litem  was  appointed, 
without  a  commission,  to  save  expense.  No  English  case  has  been 
cited  by  the  learned  counsel  for  the  defendant,  inyalidating  or 
questioning  a  decree  of  the  high  court  of  chancery  rendered  against 
an  infant  defendant,  in  the  exercise  of  jurisdicticn,  after  appear- 
ance by  a  solicitor,  and  the  appointment  of  a  guardian  ad  litem  by 
the  court  on  the  application  of  the  natural  guardian  of  the  infant, 
without  service  of  process,  nor  can  I  find  that  any  judicial  doubt 
has  ever  existed  in  the  English  courts  on  the  subject.  As  the 
practice  of  the  English  high  court  of  chancery  governed  the  pro- 
cedure of  the  XJnit^  States  circuit  courts  in  1868,  the  jurisdiction 
exercised  in  the  Drake  suit  by  the  appointment  by  Judge  Blatch- 
f ord  of  the  guardian  ad  litem  for  the  infant  Qoodridge  defendants, 
after  appearance  by  a  solicitor  in  their  behalf,  was  in  accordance 
with  that  practice^  and  was  a  valid  exercise  of  jurisdiction.  The 
appearance  of  the  infants  after  the  filing  of  the  bill  and  the  issu- 
ing of  the  subpoena  was  the  equivalent  of  personal  service  upon 
them  of  the  subpoena,  and  dispensed  with  the  necessity  of  such 
service;  and  they  could  not  be  heard  to  allege,  after  such  appear- 
ance^ and  the  appointment^of  a  guardian  ad  litem  for  them  by  the 
court  on  the  application  of .  their  mother,  that  the  subsequent 
proceedings  were  void  for  want  of  jurisdiction  because  they  were 
not  personally  served  with  the  subpoena. 

It  is  correctly  stated  in. the  brief  of  the  learned  counsel  for  the 
defendant  that  in  some  instances  the  appointment  of  a  guardian 
ad  litem  without  previous  service  of  process  upon  infant  defend- 
ants, and  without  a  commission,  was  allowed  by  the  court  of 
chancery  in  England  where  the  circumstances  were  such  that  a 
commission  would  involve  undue  expense,  in  cases  of  resident  in- 
fants, as  well  as  where  tiie  infants  were  concealed,  and  upon  the 
presentation  of  a  proper  case;  such  action  by  the  court  being 
a  sort  of  substituted  service,  analogous  to  our  service  in  pursuance 
of  statutory  provisions  by  special  order  on  defendants  outside  the 
state,  or  service  by  publication.  This  conceded  course  of  practice, 
which,  as  already  seen,  extended  also  to  cases  of  nonresident  in- 
fants, seems  to  me  conclusive  on  the  question  that  service  of  pro- 
cess on  infant  defendants  was  not  a  prerequisite  to  the  jurisdic- 
tion of  the  court  in  any  case  where  the  appointment  of  a  guardian 
ad  litem  was  concerned.  Our  courts  have  no  x)ower,  in  the  ab- 
sence of  a  statute  conferring  it,  to  authorize  any  method  of  sub- 
stituted service,  while  the  English  court  of  chancery  had  the 
power,  whoUy  irrespective  of  statute,  and  exercised  it  according 
to  its  discretion,  in  reference  to  infants  outside  the  realm,  as  weU 
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as  tiiose  resident  within  the  jnriBdiction.  If  the  court  could,  b7 
virtue  of  its  inherent  powers,  appoint  a  guardian  ad  litem  where 
no  process  had  been  served,  and  prescribe  a  mode  of  service  where 
the  infant  was  nonresident,  or  could  not  be  found  within  its  terri- 
torial jurisdiction,  the  same  power  could  undoubtedly  be  exercised, 
in  the  absence  of  statutory  prohibition,  as  to  resident  infants, 
voluntarily  appearing,  and  asking  the  aid  of  the  court  It  is  not 
at  all  necessary  to  hold  that  the  circuit  courts  of  the  United  States, 
in  the  exercise  of  their  powers  conformably  to  the  practice  of  the 
high  court  of  chancery  in  England,  as  provided  by  rule  90,  (United 
States  Equity  Rules,)  are  invested  with  the  plenary  power  of  the 
court,  as  parens  patriae.  As  clearly  i>ointed  out  by  Mr.  Justice 
Field  in  Insurance  Co.  v.  Bangs,  103  U.  S.  435,  the  states  of  the 
United  States,  and  not  the  federal  government^  except  as  to  the 
District  of  Colxmibia,  stand,  in  reference  to  the  persons  and  prop- 
erty of  infants,  in  the  situation  of  parens  patriae,  and  ther^ore, 
in  a  case  where  the  infant  sought  to  be  charged  had  no  property 
within  the  district  to  which  the  territorial  jurisdiction  of  the  cir- 
cuit court  of  the  United  States  was  confined,  and  was  not  within 
the  jurisdiction,  there  is  no  authority  in  the  circuit  court  to  ap- 
point a  guardian  ad  litem,  by  virtue  of  any  supposed  general 
power  of  courts  of  equity  over  the  persons  and  property  of  in- 
fants.   Accordingly,  says  Mr.  Justice  Field: 

"The  authority  of  the  federal  courts  can  only  be  invoked  within  the  Umits 
of  a  state,  for  such  an  appointment,  where  property  of  the  infant  is  involred 
in  legal  proceedings  before  them»  and  needs  the  care  and  supervision  of  an 
officer  of  that  kind;  and  those  coiu*ts  wiU  always  see  that  a  proper  goardlan 
ad  litem  has  charge  of  the  infant's  Interest,  where  his  property  is  involved  in 
proceedings  before  them." 

He  goes  on  to  say  that  in  the  case  under  consideration  the  infant 
possessed  no  property  in  Michigan,  where  the  suit  in  equity  was 
commenced  against  him,  nor  did  the  suit  concern  any  property, 
real  or  personal,  but  was  brought  to  cancel  a  personal  contract 
made  with  the  infant's  father,  and,  under  such  circumstances,  any 
decree  respecting  it  "would  necessarily  have  been  coram  non  jndice, 
unless  the  parties  interested  were  before  the  court  upon  the  service 
of  a  subpoena,  or  their  voluntary  appearance.  The  infant,  being 
absent  from  the  state,  could  not  be  i)ersonally  served.'' 

It  is  thus  dear  that  the  federal  courts  have  original  jurisdiction, 
in  respect  to  infants,  commensurate  with  that  of  the  English 
court  of  chancery,  when  the  particular  facts  of  tiie  case  show  that 
property  of  the  infant  is  within  the  district,  and  that  the  residence 
of  the  infant  is  within  the  same  limits,  so  as  to  give  the  court 
jurisdiction  over  both  subject-matter  and  person,  and  the  jurisdic- 
tion thus  acquired  must  be  coextensive,  for  all  purposes,  witii  that 
of  courts  of  equity  of  the  state.  Otherwise,  infant  citizens  of 
the  United  States,  resident  within  the  territorial  jurisdiction  of 
the  United  States  circuit  court,  when  impleaded  as  defendants  in 
an  action  properly  cognizable  in  that  court,  and  affecting  prop- 
ertv  situated  within  its  jurisdiction,  would  not  have  like  protect 
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tion  as-  that  accorded  by  the  laws  of  their  own  state  in  similar 
actions  brought  in  the  state  court  It  would  be  strange  if  the 
nnfiuolified  delegation  by  the  states  to  the  federal  courts  of  juris* 
cKction,  in  equity^  in  suits  by  subjects  of  a  foreign  country  against 
eitizens  of  a  state,  did  not  give  the  federal  courts  plenary  iK)wers 
for  the  protection  of  infant  defendants,  when  such  jurisdiction  is 
invoked  against  them.  Messrs.  Drake,  Kleinwort  &  Cohen  had 
the  right  to  sue  their  debtors  in  New  York,  either  in  the  state  or 
the  federal  court  They  brought  their  common-law  actions  in 
the  former,  and  their  equity  suits  in  the  latter.  It  is  inadmissible 
to  assume  that  the  federal  court  had  not  power  to  protect  the  in- 
fant defendants  in  the  equity  suit,  equal  to  that  which  the  state 
court  would  have  had,  in  case  the  complainants  had  proceeded  in 
the  state  court  The  difference  related  only  to  the  procedure,  which 
in  the  federal  court  was  regulated,  not  by  state  law,  but  by  fed- 
eral law. 

Our  own  Beports  are  not  wanting  in  cases  holding  that,  in  the 
absence  of  any  statutory  inhibition,  the  voluntary  appearance  of 
an  infant  defendant  in  an  equity  suit,  by  a  solicitor,  is  equivalent 
to  personal  service  of  process  upon  him.  In  Varian  v.  Stevens, 
2  Duer,  635,  the  appointment  of  a  general  guardian  of  infant  de- 
fendants in  a  partition  suit,  as  their  guardian  ad  litem,  was  ob- 
jected to  because  the  guardian  had  been  appointed  after  an  ap- 
pearance entered  for  the  infants,  but  without  oersonal  service  upon 
them;  the  objection  was  overruled,  and  the  purchaser  compelled 
to  complete  his  purchase,  on  the  ground  that,  although  the  Ck>de 
required  personal  service,  it  also  provided  that  volimtary  appear- 
ance of  the  defendant  should  be  ^'equivalent  to  i)ersonal  service  of 
the  summons  upon  him,"  and  that  an  appearance  on  their  behalf 
(i.  e.  the  infant  defendants)  ^'dispensed  with  the  personal  service." 
And  in  Bogers  v.  McLean,  34  N.  Y.  636,  the  court  of  appeals  held 
that  it  was  the  settled  law,  as  decided  in  Croghan  v.  Livingston, 
17  N.  Y.  218,  after  full  consideration,  that  the  court  of  chancery 
had  original  jurisdiction  of  the  action,  which  was  for  a  partition 
of  lands,  without  the  aid  of  any  statute;  that  the  plaintiff  was 
not  bound,  in  his  bill,  to  notice  the  fact  that  the  defendants — any 
or  aU  of  them — were  infants,  but  he  might  frame  his  bill  and 
issue  a  subpoena  as  if  they  were  all  adults;  and  it  is  then  said: 
"After  they  were  brought  in  open  process,  it  was  necessary,  both  at 
law  and  in  equity,  that  guardians  should  be  appointed  for  the  in- 
fant defendants;"  but  that  ^'no  law  could  be  found  holding  that 
a  judgment  or  decree,  when  they  appeared  by  attorney,  would  be 
void."  The  papers  produced  by  the  defendant  from  the  files  of 
the  court  in  reference  to  the  proceeding,  after  the  decree  in  the 
Drake  suit,  in  which  the  purchasers  at  the  receiver's  public  sale 
claimed  to  be  discharged  on  the  ground,  among  others,  of  the 
nonservice  of  the  subpoena  on  the  Goodridge  infants,  show  that 
this  objection  was  overruled  by  the  court.  As  already  seen,  a 
stipulation  has  been  made  by  the  parties  to  it  to  the  effect  that  it 
should  be  assumed,  for  the  purposes  of  the  proceeding,  that  the 
Infants  were  not  served  with  process.     While  this  stipulation  is 
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not  evidence  in  this  action  as  to  any  fact,  and  does  not,  by  its 
terms,  relate  to  any  fact  at  issue  here,  it  is  proof  tliat  the  l^al 
question  of  the  validity  of  the  sale,  on  the  assumption  that  the 
infant  defendants  were  not  served  with  process,  was  i)a8sed  upon 
by  the  court,  and  that  its  decision  upheld  the  sale.  No  opinion 
was  filed,  and  the  decision  was  not  reviewed  on  appeal,  as  the  pur- 
chasers were  discharged  by  the  voluntary  act  of  the  receiver,  and 
a  private  sale  was  made,  under  the  decree,  as  amended  to  that 
end.  The  effect  of  the  proof  on  this  branch  of  the  case  is  only 
to  show  that  the  attention  of  the  court  was  called  to  the  question 
whether  it  had  exercised  its  jurisdiction  improperly  or  irregularly, 
and  that  Its  decision  was  in  favor  of  the  jurisdiction  it  had  assumed. 
If  this  decision  of  Judge  Blatchford  were  in  conflict  with,  any 
adjudged  case  in  the  federal  courts  on  the  jurisdictional  ques- 
tion involved  here,  I  should  not  regard  it  as  binding,  but  I 
do  not  find  any  conflicting  adjudication.  The  authorities  cited  by 
the  learned  counsel  for  the  defendant  do  not  seem  to  me  to  be  ap- 
plicabla  Where  the  federal  courts  have  had  to  deal  with  juris- 
dictional questions  arising  under  state  statutes,  they  are  neces- 
sarily confined  to  determining  the  effect  of  the  local  law,  and 
the  application  of  those  laws  prescribing  the  prerequisites  or  limits 
of  jurisdiction  in  no  way  touch  the  i)oint  of  the  original  equity 
jurisdiction  of  the  federal  courts.  Thus  in  Earle  v.  McVeigh,  91 
U.  S.  503,  the  question  was  as  to  the  prerequisites  of  jurisdiction, 
under  the  statute  of  Virg'inia,  as  to  service  of  process  against 
nonresidents.  In  Pennoyer  v.  Neff,  95  U.  S.  714,  and  in  Settle- 
mier  v.  Sullivan,  97  U.  S.  444,  the  question  of  jurisdiction  arose 
on  the  provisions  of  the  statutes  of  Oregon  as  to  service  of  pro- 
cess,— ^in  the  former  case,  as  to  service  on  husband  and  wife  by 
publication,  and  in  the  latter  case  as  to  nonresidents,  and  the  effect 
to  be  given  the  state  statutes,  respectively,  in  the  federal  courts.  In 
Cheely  v.  Clayton,  110  U.  S.  701,  4  Sup.  Ct  Kep.  828,  the  case  turned 
on  a  like  question  of  sufficient  service  under  the  statutes  of  Colo- 
rado. Insurance  Co.  v.  Bangs,  already  referred  to,  is  wholly  aside 
from  the  point  involved  here  It  held  only  that  the  United  States 
circuit  court  could  not,  under  any  general  equity  powCT,  acquire 
jurisdiction  in  the  state  of  Minnesota  over  a  nonreefident  infant, 
in  a  purely  personal  action,  where  the  infant  had  no  property  in 
the  state,  and  had  never  been  served  with  process.  The  case  most 
strongly  pressed  on  behalf  of  the  defendant  as  a  controlling  au- 
thority is  Woolridge  v.  McKenna,  8  Fed.  Rep.  650,  where  the  ques- 
tion involved  arose  on  a  motion  to  remand  to  the  state  court  of 
Tennessee  a  suit  in  equity  attempted  to  be  removed  into  the  United 
States  circuit  court  by  the  father  of  an  infant  defendant  absent 
from  the  state  In  which  the  suit  was  commenced,  and  before  the 
infant  defendant  had  been  properly  bound  to  defend  in  the  state 
court.  In  discussing  one  of  the  many  questions  arising  in  the 
cause  the  learned  district  judge  uses  the  following  language: 

"III  original  cases  In  the  courts  of  the  United  States,  sitting  in  equity,  there 
can  be  no  defense  otherwise  than  by  guardian  ad  litem,  and  one  cannot  be 
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afypolnted,  nor  tbo  infant  bound,  until  service  of  process  upon  him.  BqnitF 
Bole  87;  Bank  v.  Ritchie,  8  Pet.  128;  O'Hara  v.  MacOomell,  93  U.  S.  150;  In- 
sarance  Ck>.  y.  Bangs,  103  U.  S.  435;  Garrington  y.  Brents,  1  McLean,  174.*' 

The  point  intended  to  be  emphasized  by  this  dictum,  eyidentlji 
was  that  there  was  no  power  in  the  court  to  treat  any  other  kind  of 
Bervice  a8  a  stibBtitnte  for  personal  service,  lor  the  learned  dis- 
trict judge  goes  on  to  say  that  while,  under  the  English  chancery 
practice  applicable  under  rules  87  and  90  of  the  supreme  court,  a 
guardian  ad  litem  is  appointed  to  defend  for  an  infant,  ^nevef  is 
service  of  process  upon  the  guardian  alone,  or  upon  the  parent,  or 
other  substituted  process  of  that  character,  sufficient  to  bind  the 
infant,  where  he  is  personally  an  essential  party  defendant  It 
must  be  served  on  him  in  person.  Bee  the  authorities  above.'*  As 
a  general  proposition,  this  is  unquestionably  true,  but  if  it  was 
intended  as  a  statement  that  where  an  infant  defendant  appeared 
by  an  attorney,  and  the  court,  on  such  appearance,  and  on  the 
petition  of  the  natural  guardian,  appointed  a  guardian  ad  litem, 
it  would  not  acquire  jurisdiction  without  previous  personal  service 
of  the  process  on  the  infant  defendant,  it  is  tn  conflict  with  the 
authorities,  and  is  wholly  unsupported  by  the  cases  cited  in  its 
support  This  will  api>ear  on  a  scrutiny  of  the  citations  in  the 
order  in  which  they  appear  in  the  opinion.  Equity  rule  87  is  en- 
tirely silent  as  to  service  on  the  infant  defendants,  and  simply  em- 
powers the  court  to  appoint  guardians  ad  litem.  In  Bank  v. 
Bitchie,  8  Pet  128,  a  bill  was  filed  in  the  supreme  court  of  the 
United  States  for  the  District  of  Columbia  to  review  a  decree 
of  that  court  upon  various  grounds,  one  of  which  was  that  the 
court  "appointed  a  guardian  ad  litem  without  naming  the  >inf ant 
defendants,  or  causing  them  to  be  brought  into  court  to  have  a 
guardian  appointed,  and  without  any  averment  or  proof  that  either 
of  them  was  a  minor.''  Page  13L  The  court  held  in  regard  to  this 
assignment  of  error  as  follows: 

"In  aU  suits  brought  against  infants,  whom  the  law  supposes  to  be  in* 
oapable  of  understanding  and  managing  their  own  affairs,  the  duty  of  watdi- 
ing  over  their  interests  devolves,  in  a  considerable  degree,  upon  the  court 
They  defend  by  guardian  to  be  appointed  by  the  court,  who  is  usually  the 
nearest  relation  not  concerned,  in  point  of  interest,  in  the  matter  in  question. 
It  is  not  error,  but  it  is  calculated  to  awaken  attention,  that,  in  tliis  cn^o, 
though  the  infants,  as  the  record  shows,  had  parents  living,  a  person  not  ap- 
pearing, from  his  name,  or  shown  on  the  record,  to  be  connected  witlh  them, 
was  appointed  their  guardian  ad  litem.  He  was  appointed  on  the  motion 
of  the  couns^  for  the  plaintiffs,  without  brln^^ng  the  minors  into  court, 
or  issuing  a  commission  for  the  purpose  of  malclng  the  appointment  This 
is  contrary  to  the  most  approved  usage,  and  is  certainly  a  mark  of  inexcus- 
able inattention.  The  adversary  counsel  Is  not  the  person  to  name  the 
guardian  to  defend  the  infants." 

The  decree  under  review  was  reversed  xipon  other  grounds,  and 
there  is  nothing  in  the  opinion  of  Chief  Justice  Marshall  intimat- 
ing that  the  service  of  process  upon  the  infant  defendants  was 
such  a  prerequisite  of  the  jurisdiction  of  the  court  as  to  render 
the  final  decree  void  for  want  of  it.    On  the  contrary,  the  criticism, 
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BM  made,  related  to  the  person  appointed  as  the  guardian  ad  litem, 
and  to  the  fact  that  the  plaintiff  named  him  without  any  action 
whatever  to  bring  the  infants  into  court 

O'Hara  v.  MacComell,  93  U.  S.  150,  was  an  appeal  from  a  de- 
cree of  the  United  States  circuit  court  for  the  western  district 
of  Pennsylvania,  entered  against  a  minor  who  was  a  married 
woman,  without  the  appointment  of  any  guardian  ad  litem,  or 
any  appearance  by  or  for  her.    The  court  say: 

"It  was  the  duty  of  the  court,  wbere  the  bUl,  on  its  face,  showed  that  tlie 
party  whose  interest  was  the  principal  one  to  be  affected  by  the  decree  was 
both  a  minor  and  a  feme  covert,  and  that  no  one  appeared  for  her,  bi 
any  manner  to  protect  her  interest,  to  have  appointed  a  guardian  ad  litem 
for  tliat  purpose.  If  neither  her  husband,  nor  he  who  is  styled  her  guardian 
in  the  biU,  appeared  to  defend  her  interests,  it  was  the  more  imperatiye  thax 
the  court  should  have  appointed  some  one  to  do  it.  *  *  *  It  was  therefore 
error  in  the  court  to  proceed  to  the  decree  without  appointing  a  guardian  ad 
litem." 

There  is  no  suggestion  that  personal  service  of  the  minor  de^ 
fendant  was  a  prerequisite  to  jurisdiction,  much  less  that  want 
of  such  service  would  render  the  decree  void. 

Insurance  Co.  v.  Bangs  has  already  been  referred  to.  The  record 
there  of  an  equity  suit  in  Michigan  to  cancel  a  contract  made  by 
the  father  of  an  infant  defendant  showed  an  attempt  to  acquire 
jurisdiction  over  such  infant,  notwithstanding  he  was  a  nonresi- 
dent of  the  state,  and  possessed  no  property  in  it,  and  that  the 
suit  did  not  concern  any  property,  real  or  personal,  within  the 
state,  belonging  to  the  infant  The  opinion  expressly  distinguished 
it  from  cases  affecting  the  interest  of  infants  in  real  proi)erty 
within  the  state  of  their  residence,  and  cited  with  approbation 
cases  where  decrees  or  judgments  have  been  upheld  though  rendered 
where  a  guardian  ad  litem  had  been  appointed,  'Vithout  service  of 
process  on  the  infant"     103  U.  S.  440. 

The  last  case  cited  by  Judge  Hammond  is  Carrington  v.  Brents, 
1  McLean,  174,  in  which  Judge  McLean  held,  expressly,  that  while 
it  did  not  appear  that,  in  the  suit  which  was  under  review  be- 
fore him,  process  had  been  served  on  the  infant,  or  a  guardian  ad 
litem  appointed  by  the  court,  and  that  for  these  omissions  or  errors 
the  decree  might  have  been  reversed  by  an  appellate  court,  these 
were  only  irregularities,  and  did  not  render  the  judgment  void. 

I  think  it  is  clear  that  the  dictum  of  Judge  Hammond  is  meant 
only  to  express  the  general  proi)osition  that  infant  defendants  must 
be  served  with  process  as  other  defendants  are  served,  and  that  the 
court  will  not  take  action  in  regard  to  them  until  they  have  been 
brought  before  it  in  the  same  manner  as  other  defendants,  but  does 
not  mean  that  they  cannot  appear  by  attorney,  and  i)etition  by  their 
natural  guardian  for  the  appointment  of  a  guardian  ad  litem,  and 
thus  give  the  court  jurisdiction  to  protect  their  interests.  6uch  a 
proposition  would  be  directly  counter  to  what  is  said  by  Mr.  Justice 
McLean  in  Lessee  of  Nelson  v.  Moon,  supra,  as  to  the  appointment 
of  a  guardian  ad  litem  on  an  appearance  by  attorney  without  service 
of  process  on  the  infants: 
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.  "A  Judgment  or  a  decree  may  be  treated  as  a  nullity  If  it  appear  from  the 
record  that  there  was*  neither  a  service  of  process,  nor  a  waiver  of  it.  But 
in  the  present  case  there  was  an  appearance  accordinir  to  the  forms  of  la^, 
and  that  gave  Jurisdiction  to  the  court"    Page  32L 

In  Bobb  Y.  Lessee  of  Irwin,  15  Ohio,  689,  the  court  considered  the 
whole  question  whether  infants  can  be  made  {Mirties  defendant  in 
a  chancery  suit,  so  as  to  bind  them  by  a  decree,  without  personal 
service,  merely  by  the  appointment  of  a  guardian  ad  litem,  and  held 
that  decrees  entered  under  such  circumstances  are  generally,  if 
not  universally,  upheld.  The  supreme  court  of  the  United  States 
in  Insurance  Go.  v.  Bangs,  supra,  refer  with  approval  to  the  case 
last  cited,  and  say: 

*ln  Kobb  V.  Lessee  of  Irwin  it  appeared  that  a  guardian  ad  litem  for  in- 
fant heirs  had  been  appointed  in  a  pniceeding  for  the  sale  of  certniu  real  proiv 
erty  in  which  they  were  interested.  In  an  acti<Hi  of  ejectment  subsequently 
brought  by  the  heirs,  it  was  held  by  the  supreme  court  of  Ohio  that  the  pro- 
ceeding was  not  vitiated  by  the  appointment  of  the  guardian  ad  litem  with- 
out previous  service  «)f  process  on  the  infant" 

After  a  careful  examination  of  the  question  I  see  no  reasonable 
ground  of  objection  to  the  validity  of  the  decree  in  the  Drake  suit, 
for  want  of  service  of  process  on  the  Qoodridge  infants,  jurisdiction 
having  been  acquired  by  the  court  by  their  voluntary  appearance, 
and  the  appointment  of  a  guardian  ad  litem,  on  the  application  of 
their  natural  guardian.  To  hold  otherwise  would  involve  the 
assumption  that  the  English  court  of  chancery  acted  without  au- 
tiiority  in  aU  the  cases  where  the  court  controlled  the  manner  of 
service  of  process  on  infants  according  to  its  discretion,  and  exer- 
cised jurisdiction  by  appointing  guardians  ad  litem  where  no 
service  had  been  made  on  the  infant  defendants  sought  to  be  bound, 
and  would  also  be  against  the  weight  of  authority  in  the  federal 
courts,  and  the  courts  of  this  state  and  of  other  states.  Upon  both 
branches  of  the  case,  and  upon  the  facts  and  the  law,  as  they  ap- 
pear to  me,  I  am  therefore  of  opinion  that  no  reasonable  doubt 
exists  as  to  the  validity  of  the  title  to  the  entire  premises  in  ques- 
tion, tendered  by  the  plaintiff  to  the  defendant;  that  such  title  was 
and  is  good  and  marketable;  that  the  plaintiff  is  entitled  to  a 
specific  i)erformance  by  the  defendant  of  the  contract  alleged  in  the 
complaint;  and  that  judgment  for  such  specific  performance  should 
be  entered.  Following  some  precedents  which  seem  to  me  to  be 
applicable  here,  in  reference  to  the  rule  as  to  costs  in  cases  of  this 
description,  I  think  the  judgment  should  be  without  costs. 


(3  Misc.  Rep.  403.) 
In  re  ETHEL  ST. 

In  re  AVENEL. 

(Supreme  Court,  Special  Term,  Monroe  Ck)unty.    April,  1883.) 

BMnrBHT  DoKAiK— Ofbniivo  Strbbt— Nominal  Damages. 

In  proceedings  to  condemn  an  easement  in  land  for  a  street  extension 
it  \b  proper  to  award  only  nominal  damages  if  there  already  exists  an 
easement  of  passage  on  the  land,  arising  from  the  fact  that  the  owner^s 
grantor,  in  deeds  of  the  adjoining  lands,  described  them  as  bounded  1^  a 
street  such  as  is  sought  to  be  opened. 
v.24N.Y.8.no.8 — 44 
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Appeal  from  commissioners  of  appraisal 

Prooeedinf?  to  (condemn  land  for  the  extension  of  Ethel  street 
in  the  city  of  Rochester.  From  an  award  to  one  Avenel  of  nominal 
damages  only  for  land  belonging  to  him,  he  appeals.    Affirmed. 

Norris  Bull,  for  appellant 

A.  F.  Bodenbeck,  for  City  of  Rochester, 

BUMSEY,  J.  By  the  commencement  of  these  proceedings  the 
city  admits  the  right  of  the  landowner  in  the  premises,  and  that 
the  land  has  not  been  dedicated  for  a  public  highway.  Village  of 
Clean  v.  Steyner,  135  N.  Y.  341,  32  N.  E.  Bep.  9.  Such  was  the  nec- 
<^s8ary  result  of  the  judgment  in  the  case  of  Avenel  y.  City  of 
Bochester,  which  was  introduced  in  evidence.  But  none  of  the 
abutting  owners  were  parties  to  the  action  in  which  that  judgment 
was  rendered,  and  their  rights  were  therefore  left  unaffected  by  it 
They  were  still  at  liberty  to  assert  their  private  easement  over 
these  lands  if  they  had  any.  In  re  Eleventh  Ave.,  81  N.  Y.  436,  446. 
If  that  easement  in  favor  of  the  private  owners  existed,  by  means  of 
which  they  were  entitled  to  pass  and  repass  over  this  piece  of  land, 
and  to  have  kept  it  open  for  their  benefit,  an  award  of  nominal 
damages  was  all  the  owner  of  the  fee  could  claim.  Village  of  Olean 
V.  Steyner,  135  N.  Y.  341,  32  N.  E.  Bep.  9;  In  re  Eleventh  Ave^  «1 
N.  Y.  436.  The  duty  of  the  commissioners  was  to  appraise  the 
damages  which  the  persons  interested  shall  sustain.  They  start 
upon  this  duty  with  the  admission  on  the  part  of  the  city  that  the 
party  whose  damages  they  are  to  appraise  has  some  interest,  but 
that  admission  does  not  conclude  either  the  city  or  the  commis- 
sioners as  to  the  extent  of  that  interest  The  statute  requires 
the  commissioners  to  appraise  the  damages  of  those  who  have  rights 
or  interests  or  easements  in  the  premises.  To  do  this  they  must 
necessarily  decide  what  rights  each  party  has,  because,  until  that 
IS  done,  they  cannot  fix  his  damages.  Such  an  inquiry  was  made 
by  the  commissioners  in  the  two  cases  last  cited,  and  I  can  see  no 
force  in  the  claim  that  they  are  not  bound  to  make  it  The  case  of 
In  re  aty  of  Yonkers,  117  N.  Y.  564,  23  N.  E.  Bep.  061,  was  differ- 
ent There  the  city  claimed,  after  the  proceedings  to  condemn 
the  property  of  Lawrence  had  been  begun,  that  the  hinds  were  sub- 
ject to  the  very  easement  which  it  had  sought  to  acquire.  The 
court  held  only  that  by  bringing  the  proceeding  the  right  of 
Lawrence  was  conceded,  and  it  could  not  be  denied  or  disproved. 

The  only  question,  then,  is  whether  the  lands  of  Avenel  were  sub- 
ject to  an  easement  of  passage  in  behalf  of  the  abutters  on  the  two 
sides  of  them,  which  rendered  the  premises,  so  far  as  those  abutters 
were  concerned,  a  public  street  for  all  practical  purposes.  The 
premises  of  Avenel  were  known  as  parts  of  lots  58  and  58i.  In 
1886,  lot  58J  was  conveyed  to  Mrs.  Doran.  Just  north  of  lot 
58i  was  lot  39  of  the  Doran  tract,  also  owned  by  Mrs.  Doran.  In 
May,  1887,  Mrs.  Doran  conveyed  to  Calista  A.  Foster  lot  39  and  a 
part  of  lot  58^  lying  north  of  what  is  now  laid  out  as  the  north 
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line  of  Ethel  street  The  part  of  lot  58J  conveyed  to  Mrs.  Foster 
is  described  as  bounded  on  the  south  by  the  north  line  of  Ethel 
street  That  left  ^^  Mrs.  Doran  so  much  of  lot  58^  as  lay  south  of 
the  north  line  of  i!idiel  street  and  is  what  Is  now  sought  to  be  con- 
demned. Befoi'e  1886,  one  Joseph  Z.  Culver  had  owned  lots  57  and 
58  on  the  south  of  68J.  In  1885,  Culver  conveyed  to  one  Upton, 
lot  57  and  the  south  part  of  lot  68,  bounding  them  on  north  by 
the  south  line  of  Ethel  street,  that  being  a  line  running  through 
lot  58,  and  being  the  same  line  established  by  the  city  as  the  south 
line  of  the  lands  sought  to  be  token.  The  deed  to  Upton  was  with 
warranty.  Culver  was  the  agent  of  Mrs.  Doran  in  making  the  sale 
to  Foster,  and  at  that  time  and  when  he  deeded  to  Upton,  he  told 
him  that  Ethel  street  was  a  public  street  extending  to  Flora  street 
.While  they  occupied  these  lots  they  had  access  to  them  over  this 
I>art  of  lots  58  and  58^,  which  had  been  so  represented,  and  no 
fences  were  put  there  until  1890.  It  is  undoubtedly  the  rule  that 
where  a  grantor  bounds  the  granted  lands  on  a  street  or  highway 
there  is  an  implied  covenant  that  there  is  such  a  highway;  that, 
so  far  as  the  grantor  is  concerned,  it  shall  be  continued,  and  that 
the  grantee,  his  heirs  and  as^gns,  shall  have  the  benefit  of  it  Bank 
V.  Nichols,  64  N.  Y.  65,  and  cases  cited  on  page  73.  Mrs.  Doran's 
deed  to  Foster,  and  Culver's  deed  to  Upton,  bound  them  by  this 
implied  covenant  as  to  the  lands  by  them  respectively  owned,  and 
lying  within  the  boundaries  of  Ethel  street  In  1890,  Mrs.  Doran 
conveyed  to  Culver  that  part  of  lot  58J  lying  within  the  bounds 
of  Ethd  street,  and  just  south  of  the  land  conveyed  to  Foster.  That 
land,  as  we  have  seen,  was  already  subject  to  the  easement  of  a 
way  in  favor  of  Mrs.  Foster  and  her  assigns.  When  (3ulver  took 
it,  he  took  it  with  that  burden.  Lot  58,  which  he  owned,  was  sub- 
ject to  a  like  burden  because  of  his  deed  of  the  south  part  of  the 
lot  to  Upton,  which  also  contained  the  implied  covenant  in  his  favor. 
The  covenant  that  Ethd  street  was  a  highway,  and  to  be  kept  open, 
was  binding  upon  Culver  when  he  took  the  deed  from  Mrs.  Doran, 
and  Upton  could  then  have  compelled  Culver  to  perform  it  not  only 
as  to  that  part  of  lot  58  which  he  retained,  but  as  to  that  part  of  lot 
58^  which  he  then  acquired,  because  his  covenant  was  that  there 
was  a  street,  and  any  attempt  of  Culver  to  obstruct  it  would  have 
been  enjoinel  at  the  suit  of  Upton.  Trustees  v.  Cowen,  4  Paige, 
510.  The  commissioners  were  right,  therefore,  in  assuming  that 
there  was  an  easement  of  passage  over  these  premises,  and  in  award- 
ing nominal  damages.  There  is  no  reason,  from  anything  I  can  see 
in  the  i>aper8,  to  supi>ose  that  the  city  intends  to  take  the  fee  of  this 
land,  and  so  the  case  is  not  within  City  of  Buffalo  v.  Pratt,  131 
N.  Y.  293,  297,  30  N.  E.  Rep.  233.  The  only  remedy  of  Avenel  in 
this  case  for  his  land  is  upon  the  covenant  of  warranty  of  Culver, 
which  has  clearly  been  broken. . 
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REGOR  T.  BIJLCS^BUICN  et  aL 

Onpreme  Ck>itrt,  Gener:!!  Term»  Second  Department.   July  28, 1893.) 

1.  Judicial  Salb— Defectiyb  Title. 

In  an  action  for  partition  of  land  claimed  imder  the  will  of  J.,  the  decree 
ordered  a  sale,  and  decided  that  the  title  was  in  the  devisees  of  J.  Hdd^ 
that  the  purchaser  at  the  sale  would  not  be  compelled  to  take  the  title 
where  it  appeared  that  J/s  husband  died  seised  of  the  land,  and  that  her 
title  depended  entirely  on  a  release  by  the  legislature  of  tlie  interest  of 
tlie  state,  sublect  to  the  rights  of  her  husband's  heirs,  and  it  was  not 
proven  that  the  husbnud  died  an  alien,  or  did  not  have  heirs  who  ooulJ 
inherit  the  land. 

2L  8AMB~Ck)NDITI0H8  OF  SaLB. 

The  fact  tliat  land  is  sold  subject  to  a  condition  without  authoiity  in 
the  decree  of  pale,  and  the  condition  is  signed  by  the  purchaber's  son  with- 
out understanding  its  force  and  effect,  will  not  oblige  the  pundiaser  to 
take  the  tiUa 

Appeal  from  special  temiy  Kings  county. 

Action  by  Mary  Ann  Becor  against  Charles  Blackbnm  and  others 
for  partition.  There  was  a  decree  for  partition,  and  the  land  was 
sold  to  Levi  Blumenon.  From  an  order  compelling  Levi  Blumenon 
to  complete  his  purchase,  he  appeals.     Beversed. 

Argued  before  BABNABD,  P.  J.,  and  DYKMAN,  J. 

Beams  &  Brenner,  for  appellants. 
William  O.  Kellogg,  for  respondent 

BABNABD,  P.  J.  This  is  an  action  for  partition  and  sale 
of  lands.  The  titie  sold  is  derived  under  the  will  of  Jane  Bichards. 
She  was  the  vnfe  of  James  Bichards,  who  died  seised  of  the  same 
in  December,  1884.  The  leg'Islature,  by  chapter  170,  Laws  1886, 
released  the  interest  of  the  state  of  New  York  in  the  lands  to 
Jane  Bichards,  the  widow,  subject  to  the  rights  of  the  heirs  of 
James  Bichards  therein.  The  report  of  the  referee  finds  that 
James  Bichards  was  never  made  a  citizen  of  the  United  States, 
and  that  he  left  no  child  or  children  nor  heirs  et  law  nor  next  of 
kin,  except  the  widow.  There  is  no  return  of  the  evidence  on  which 
the  fact  of  alienage  is  found,  nor  any  testimony  showing  what 
heirs  at  law  James  Bichards  left.  The  decree  ordered  the  prem- 
ises sold;  decided  that  the  devisees  of  Jane  Bichards  owned  the 
titie.  The  referee  sold  the  land,  subject  to  the  claim  of  the  heirs 
of  James  Bichards,  although  this  direction  was  not  contained  in  the 
decree.  One  Levi  Blumenon  became  the  purchaser,  at  the  sum 
of  ?1,800,  and  he  declines  to  take  the  titie.  The  papers  show  no 
titie  out  of  James  Bichards.  The  release  of  the  state  did  not  give 
a  titie  as  against  the  heirs  of  James  Bichards.  The  aiBdavit  of 
Cahill  tends  strongly  to  show  that  there  is  a  brother  of  Jama^ 
Bichards  living  in  England,  who  corresponded  with  his  brother 
up  to  a  period  shortiy  before  James  Bichards'  death.  As  against 
this  brother,  the  act  granting  titie  to  the  widow  is  inoi)eratiTa 
The  purchaser  is  entitied  to  a  merchantable  titie.  Fleming  v. 
Bumham,  100  K.  Y.  1,  2  N.  E.  Bep.  905.     This  is  not  soch  a  title. 
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It  Is  doubtful,  at  least,  as  it  is  unproven,  that  James  Richards  died 
4111  alieiL  It  is  more  than  probable  that  he  has  a  brother  living 
who  can  inherit  under  chapter  38,  Laws  1875. 

The  conditions  of  sale  should  have  no  binding  effect  The  wife 
was  directed  to  sell  a  good  title,  and  the  conditions  were  signed 
by  the  purchaser's  son,  without  understanding  its  force  and  effect 
He  should  be  relieved  if  he  did  not  get  a  good  title,  notwithstand- 
ing the  conditions  of  sale.  The  title  is  not  one  which  will  sell. 
It  demands  proof  and  explanation.  The  court  will  not  force  a 
poor  title  on  a  purchaser  who  is  holding  only  by  a  condition  of  sale 
unauthorized  by  tie  decree  in  so  vital  a  particular.  The  oraer 
should  be  reversed,  with  costs  and  disbursements,  and  the  motion 
denied,  with  costs. 

(4  Misc.  Bep.  245.) 
TROY  WASTB  BIANUF'G  CO.  v.  SAXONT  WOOLEN  MILLS  et  aL 

(Supreme  Court,  Special  Term,  Orange  Comity.   June,  1893.) 

COBFOSATIONB— AbSIONMBNT  FOB  BENEFIT  OF  CbEDITORS. 

Under  Laws  1890,  c.  564,  §  48,  providing  that  no  corporation  whioh 
shall  refose  to  pay  any  of  its  obligations  when  due,  nor  any  of  its 
officers,  shall  assign  any  of  its  property  to  any  of  its  officers,  directors, 
or  stockholders  for  the  payment  of  any  debt,  and  no  officer,  director, 
or  stockholder  shaU  make  any  transfer  or  assignment  of  its  property  to 
any  person  in  contemplation  of  its  insolvency,  a  corporation  cannot  make 
an  assignment  for  benefit  of  creditors. 

Action  by  the  Troy  Waste  Manufactnring  Company  against  the 
Saxony  Woolen  Mills  and  others. 

James  H.  Byan,  for  plaintifF. 
Walter  C.  Anthony,  for  defendants. 

PAREEB^  J.  The  following  question  Is  presented  for  decision: 
Under  the  law  as  it  stood  in  September,  1891,  conld  a  manufactur- 
ing corporation  organized  under  the  act  of  February  17,  1848,  in 
contemplation  of  insolvency,  make  a  general  assignment  for  the 
benefit  of  creditors  without  preferences?  The  right  of  corpora- 
tions, trading  or  religious,  to  make  assignments,  if  not  restrained 
by  statute,  seems  to  have  been  settled.  De  Buyter  v.  Church,  3  N. 
Y.  238;  Haxtun  v.  Bishop,  3  Wend.  13;  Bobinson  v.  Bank,  21  N. 
Y.  406;  Hurlbut  v.  Carter,  21  Barb.  221;  Hill  v.  Beed,  16  Barb. 
-280.  The  Bevised  Statutes  (chapter  18,  pt  1,  tit  4>  §  4)  relating 
to  the  assignment  of  property  by  a  corporation  in  contemplation  of 
Insolvency  provides: 

"And  it  shaU  not  be  lawful  to  make  any  transfer  or  alignment  In  ^ntem- 
plation  of  the  insolvency  of  such  company  to  any  person  or  ptM-sons  whatever; 
and  every  such  transfer  and  asslg^nment  to  aach  ofQcer,  stov holder,  or  other 
person,  or  in  trust  for  them  or  their  benefit,  sliaU  be  utterly  void." 

It  has  been  repeatedly  held  that  a  general  assignment  by  a  cor- 
poration for  the  benefit  of  creditors  without  preferences  is  abso- 
lutely void.  Harris  v.  Thompson,  15  Barb.  62;  Bobinson  v.  Bank, 
21  N.  Y.  406;   Sibell  v.  Bemsen,  33  N.  Y.  96.    Chapter  18,  pt  1, 
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Kev.  St,  of  which,  the  provision  above  quoted  constitutes  a  part, 
was  entirely  repealed  by  chapters  564,  565,  Laws  1890,  the  repeal 
to  take  effect  in  May,  1891,  It  was  provided  that  existing  laws 
should  be  continued  in  force,  'Modified  or  amended"  so  as  to  con- 
form to  the  provisions  of  .those  chapters.  Section  48  of  said  chap- 
ter 564  was  substituted  in  place  of  that  portion  of  the  Bevised 
Statutes  heretofore  alluded  to,  and  was  the  law  in  force  and  regu- 
lating all  corporations  after  it  took  effect,  in  May,  1891,  and  nec- 
essarily was  in  force  in  September  following,  the  time  referred  to 
in  the  question  submitted  for  decision.  It  is  contended  that  the 
substituted  provision  does  not  in  terms  prevent  a  corporation  from 
making  an  assignment  in  contemplation  of  its  insolvency.  It  reads 
as  follows: 

"No  corporation  which  shiiU  have  refused  to  pay  any  of  its  notes  or  other 
obligations  when  due,  in  lawftd  money  of  the  United  States,  nor  any  of  its 
officers  or  directors,  shaU  assign  any  of  its  property  to  any  of  its  officers, 
directors,  or  stockholders,  directly  or  indirectly,  for  the  payment  of  any  debt; 
and  no  officer,  director,  or  stockholder  thereof  shaU  make  any  transfer 
or  assignment  of  its  property  or  of  any  stock  therein  to  any  person  in  con- 
templation of  its  insolvency;  and  every  such  transfer  or  assignment  to 
such  officers,  directors,  or  other  person,  or  in  tmst  for  them  or  for  their 
benefit,  shaU  be  void.*' 

The  point  is  made  that  the  statute  prohibits  an  officer,  director, 
or  stockholder  of  a  corporation  from  making  an  assignment  of  its 
property,  but  that  it  does  not  prohibit  the  corporation.  Section  8, 
St.  CJonst.  Law,  (chapter  677,  Laws  1892,)  provides  that  ''words  in 
the  singular  number  include  tlie  plural,  and  in  the  plural  number  in- 
clude the  singular.''  Adopting  that  rule  of  construction,  the  stat- 
ute must  be  read  as  prohibiting  the  officers,  directors,  or  stock- 
holders of  a  corporation  from  making  an  assignment  or  transfer  of 
its  property.  Necessarily,  therefore,  the  prohibition  includes  all 
the  officers,  directors,  and  stockholders.  That  which  all  of  the  offi- 
cers, directors,  and  stockholders  are  debarred  from  doing,  the  cor- 
poration is  in  effect  prevented  from  doing,  because  it  can  only  act 
through  its  officers,  directors,  or  stockholders.  It  would  seem  to 
follow  that  a  general  assignment  made  by  a  corporation  through 
the  action  of  its  officers  and  directors  comes  within  the  condemna* 
tion  of  the  statute. 

aMfsf>.  Rep.  436.) 
THORNE  et  al  v.  FRENCH, 

(Superior  Ck)urt  of  New  York  City,  General  Term.    July  8,  1893.) 

L  Equity— Jurisdiction— Retention  After  Being  Once  Acqutked. 

WTiere  the  ostensible  object  of  ad  action,  as  shown  by  the  comnlulnt, 
is  to  obtain  an  injunction,  and  to  recover  damages  for  breach  of  a  con- 
tract, and  the  court  is  unable  to  conclude  untU  after  judicial  investiga- 
tion, as  a  court  of  equity,  that  plaintiffs  are  not  entitled  to  an  lIljml^ 
tion,  it  wiU  retain  jurisdiction  of  the  case,  and  determine  the  questioa  of 
damages,  and  not  remand  it  to  that  part  of  the  court  wherein  issaes  of 
fact  are  ti'iable  by  jury,  nor  dismiss  it,  in  the  absence  of  any  motion  to 
dismiss  it,  either  at  the  close  of  plaintiffs'  case,  or  at  the  oondluslcm  of 
the  triaL 
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Si  Contract  to  Produce  Opbba— Action  for  Breach. 

In  such  action  it  appeared  that  defendant  agreed  to  produce  at  his 
theater  at  a  certain  time  an  opera,  of  which  plaintiffs  were  proprietors^ 
and  pay  them  a  certain  royalty.  Plaintiffs  were  to  furnish  certain  neces- 
sary material  by  a  specified  time,  previous  to  its  production.  For  part 
of  such  materials,  defendant  was  to  * 'advance"  a  sum  stated.  The  popu- 
larity of  an  opera  on  exhibition  when  such  a  contract  was  made,  and 
which  plaintiffs*  was  to  follow,  exceeded  the  expectations  of  all  parties,., 
and  it  was  kept  on  exhibition  by  defendant  much  longer  than  originally 
contemplated.  Defendant  did  not  "advance**  such  sum,  and  plaintiffs  did 
not  furnish  such  material  at  the  time  agreed  on,  but  they  all  treated  the 
contract  as  a  continuing  one.  Held,  that  defendant  could  not  avoid  dam- 
ages for  final  refusal  to  produce  the  opera  on  the  ground  that  time  was  of 
the  essence  of  the  contract,  and  plaintiffs  had  failed  to  furnish  the  mate- 
rials at  the  time  specified. 

&  Same— Condition  E*rkcedbnt. 

In  such  case,  plaintiffs  could  not  be  put  in  default  until  defendant  paid 
or  "advanced**  the  sum  agreed  on  for  part  of  such  materials. 

Appeal  from  equity  term. 

Action  by  Thomas  Pearsall  Thome  and  Clay  M.  Greene  against 
Thomas  Henry  French  to  enjoin  defendant  from  producing  a  cer- 
tain opersi  at  his  theater,  and  for  damages  for  breach  of  a  contract 
to  produce  a  certain  opera,  of  wliich  plaintiffs  are  proprietors. 
From  a  judgment  refusing  to  grant  the  injunction,  but  awarding 
damages  to  plaintiffs,  defendant  appeals.     Affirmed. 

The  opinion  of  McADAM,  J.,  at  the  equity  term,  is  as  follows: 

The  plaintiffs  are  the  owners  of  the  opera  entitled  "The  Maid  of  Plym- 
outh:" Thome  being  the.  composer  of  the  music,  and  Greene  Ihe  author  of 
the  llbretta  On  June  19,  1891,  the  parties  agreed  that  the  defendant  should 
have  and  acquire  aU  acting  rights  in  the  opera  for  the  United  States  and 
Canada  during  a  specified  time.  Tliat  this  gave  the  defendant  the  ex- 
dusiye  right,  is  clear,  and  no  negative  daiise  was  required  to  effectuate  that 
purpose.  The  agreement  provides  that  the  defendant  shall  produce  the 
opera  at  the  Garden  Theater,  of  which  he  was  manager,  foUowing  the  opera 
then  on  exhibition  there,  entitled  "La  GIgale,*'  which  ran  until  February  13» 
1892.  Instead  of  producing  the  plaintiffs'  opera,  after  February  13,  1892* 
the  defendant  permitted  Richard  Mansfield  to  produce  a  repertoire  of  plays 
under  the  defendants'  management.  The  ostensible  object  of  the  action, 
as  shown  by  the  bUl  of  complaint,  was  to  obtain  an  injimction  enjoining  the 
defendant  from  continuing  the  use  of  his  theater  contrary  to  the  covenant 
with  the  plaintiffs.  It  prajrs  for  injunctive  relief,  and  damages  as  welL 
llie  defendant,  in  his  answer,  objects  to  the  remedy  invoked,  upon  the 
groimd  that  the  plaintiffs  have  an  adequate  remedy  at  law,  and  an  ob- 
jection of  like  purport  was  again  taken  in  limine,  at  the  trial,  by  a  demand 
that  the  issues  be  tried  by  a  jury.  While  satisfied  that  the  action  is  not 
one  in  which  injunctive  relief  should  be  granted,  that  conclusion,  not  self- 
evident,  was  reached  only  after  judicial  investigation  and  consideration.  Noi 
motion  to  dismiss  was  made,  either  at  the  dose  of  the  plaintiffs'  case,  or  at 
the  conclusion  of  the  trial.  The  question  now  is  whether  the  court  at  equity- 
term  should  retain  the  action,  and  awajid  damages,  in  such  a  controversy,. 
or  must  remand  it  to  that  part  of  the  court  wherein  issues  of  fact  are  triable 
by  a  jury,  or,  of  Its  own  motion,  dismiss  the  action. 

In  Van  Rensselaer  v.  Van  Rensselaer,  113  N.  Y.,  at  page  213,  21  N.  E.  Rep. 
75,  the  couri  said:  "The  case  was  tried  at  special  term.  At  the  outset  tbe 
defendants  objected  to  the  tribimal  as  an  improper  one  for  the  trial  of  any 
question  involving  a  personal  judgment  against  either  of  the  defendants,  and 
deu)anded  that  if  such  question  was  to  be  tried  it  should  be  by  a  jury  trial. 
Tbo  objection  was  not  that  the  case,  as  disclosed  by  the  pleadings,  was  only 
triable  by  a  jury.     It  looked  not  to  the  case  as  presented  by  the  complaint. 
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but  ns  it  m^ght  possibly  be  decided  at  the  end.  Such  an  objection  is  wholly 
unsound.  It  conceded  that  the  action,  as  it  came  into  court,  was  <^  an 
equitable  character,  as  it  certainly  was,  but  insisted  tliat,  if  the  final  relief 
was  to  be  a  personal  Judgment,  the  case  was  one  for  a  jury.  A  court  of 
eqnity  does  not  in  that  manner  lose  Its  Jurisdiction,  and,  having  once  ac- 
quired it,  retains  it  to  the  end,  even  though  it  may  turn  out  that  adequate 
relief  is  rejKlied  by  a  merely  personal  Judgment.  That  is  not  uncommon 
ooourrence.*'  See,  also.  Lynch  v.  Ballroad  Co.,  129  N.  Y.,  at  page  2S0,  29 
X.  B.  Rei>.  315. 

Assuming  that  the  principle  declared  in  the  cases  cited  is  applicable  here, 
and  that  this  branch  of  the  court  may  retain  the  action,  and  determine  the 
Issues,  we  proceed  to  consider  the  facts:  The  plaintiffs  were  to  have  for  their 
labor  certain  royalties  after  the  opera  was  produced,  and  the  agreement  pro- 
vides that  11!  on  the  1st  day  of  February,  1892,  the  defendant  shall  not  have 
already  produced  said  opera,  he  shall  pay  to  the  plaintiffs  the  sum  of  $2,000, 
which  sliall  be  In  full  payment  for  the  first  fifty  performances  to  be  given 
by  him.  The  bUl  as  to  injunctive  relief  is,  not  insisted  upon,  and  the  con- 
tention has  finally  resolved  Itself  into  an  effort  to  recover  the  ^>ecific  sun. 
The  main  defense  is  that  the  contract  called  for  the  delivery  by  September 
1st  of  the  materials  to  produce  the  opera  viz.:  Band  parts,  leader's  score, 
twenty  or  more  vocal  scores,  also  diagrams  of  both  soenes,  and  the  plates 
of  all  cH'Stiimes  for  principals  and  chorus;  also,  cats,  drawings,  or  designs 
of  all  properties.  The  plaintiffs  failed  to  perform  this  provision  of  the 
contraf.'t,  and  it  is  claimed  that,  as  a  consequence,  no  action  by  them  will 
lie  for  a  breach  of  the  defendant's  agreement  to  pay.  But  strict  performance 
of  this  provision  was  waived  by  the  defendant  For  the  drawings,  the  de- 
fendant was  to  advance  $200,  which  was  to  be  deducted  from  the  first  fees 
due  to  the  plaintiffs  under  the  contract 

The  meaning  of  the  term  "advance"  Is  that  the  defendant  was  to  pay  |200 
before  it  would  otherwise  have  become  due.  Webster's  Dictionary.  The  de- 
feudant  never  paid  or  advanced  any  pa<rt  of  this  money.  It  was  a  condition 
precedent  on  his  part,  and  the  plaintiffs  could  not  be  put  in  default  until 
such  sum  was  first  advanced.  Mansfield  v.  Railroad  CJo.,  102  N.  Y.  206,  6  N. 
E.  Rep.  386:  Dannat  v.  FuUer,  120  N.  Y.  554,  558,  24  N.  B.  Rep.  815.  The 
band  parts,  leader's  score,  and  a  number  of  the  vocal  scores  had  be«i  pre- 
pared, and  v^ere  ready  for  delivery,  and  libretto  was  complete.  Indeed, 
they  were  used  at  rehearsals  even  before  the  date  of  the  contract  llie  ad- 
ditional material  Involved  merely  the  mechanical  woik  of  copying  and  de- 
signing, which  would  have  taken  but  a  few  days  to  complete.  Conceding 
that  time  wan  of  the  escsence  of  the  contract,  and  there  was  no  waiver  tn  re- 
spect thei-eto,  the  defendant  had  the  right  (1)  to  elect  to  rescind  the  con- 
tract for  failure  to  dell\er  the  materials  on  or  before  September  1,  1891: 
or,  (2)  to  elect  to  continue  the  contract  in  force.  TChe  plaintiffs,  by  their 
simple  failure  to  deliver  the  materials,  did  not  put  an  end  to  the  contract 
although  their  default  might  have  given  the  right  to  the  defendant  to  ^ect 
to  rescind.  If  he  elected  to  rescind,  it  was  incumbent  on  him  to  make  his 
choice  promptly.  See  Lawrence  v.  Dale,  3  Johns.  Ch.  23,  42;  McNevin  v. 
Livingston,  17  Johns.  437;  Hunt  t.  Singer,  1  Daly,  209,  affirmed  41  N.  Y. 
020;  Meyer  v.  Hallock,  2  Rob.  (N.  Y.)  284;  Starbird  v.  Baorons,  38  N.  Y. 
230,  237;  Hennessy  v.  Bacon,  137  U.  S.  78,  11  Sup.  Ct  Rep.  17.  The  de- 
fendant did  not  elect  to  rescind,  however,  but  determined  to  continue  the 
contract  in  force. 

Thf  op<»ia  of  "La  Clgale"  had  proved  a  great  success,  and  defendant  was 
In  no  hurry  to  withdraw  it  from  the  public;  and,  as  the  "Maid  of  Plymouth" 
WHS  to  be  produced  at  tlie  same  theater,  It  could  not  be  accommodated  untfl 
'•La  Cigale"  had  been  withdrawn,  and  hence  there  was  seemingly  no  hurry 
on  either  side  in  asserting  rights,  making  demands,  or  pressing  tenders.  Feel- 
ing this  way,  and  acting  accordingly,  the  defendant  wrote  Mr.  Thome,  under 
date  of  September  5,  1892,  (five  days  after  the  alleged  default:)  "Your  favor 
of  September  3d  to  hand.  I  shall  be  glad  to  see  you  when  you  get  here, 
which  will  be  In  ample  time  for  the  band  parts."  The  defendant's  letter  re- 
fers only  tc  the  "band  parts,"  and  it  Is  urged  tliat  the  waiver  applies  to 
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nothing,  else.  The  contract  was  entire  and  indivisible,  and  the  defendant 
thus  knew  of  the  failure  to  delirer  the  other  material.  He  did  not  com- 
plain of  delay,  take  the. position  that  the  plaintiffs  were  in  default,  or  that 
the  contract  was  at  an  end.  On  the  contrary,  there  was,  as  he  expressed  it, 
''ample  time."  Ck)nyersation8  were  had  between  the  parties  after  this,— one 
as  late  as  .Tanuary,  1892,  In  which  the  defendant  said  that  the  plaintiffs  had 
better  read  their  contract;  they  would  get  their  $2,000,  but  he  expected  the 
material.  By  electing  to  continue  the  contract  in  foi*ce,  the  defendant  re- 
tained his  rights  under  it  until  September  1,  1893.  He  evidently  intended  to 
regard  the  contract  as  a  subsisting  obligation,  and  one  that  might  ultimately 
prove  beneficial  to  him.  A  defendant  is  not  boimd  to  take  advantage  of  a  de- 
lay or  forfeiture,  and  there  may  be  a  waiver,  if  there  be  conduct  indlcatlni? 
an  Intention  to  waive  a  condition  as  to  time,  "although  there  are  no  new  con- 
siderations, and  although  there  may  be  no  technical  estoppel.**  Prentice  v. 
Insurance  Co.,  77  N.  Y.  4S3,  488;  Goodwin  v.  Insurance  Co.,  73  N.  Y.  480, 
493;  Titus  v.  Insurance  Ck).,  81  N.  Y.  410;  Sinclair  v.  Tallmadge,  35  'Barb. 
602,  600.  Where  time  is  waived  a  party  is  not  put  in  default  until  he  has 
demanded  performance,  and  thus  restored  time  as  an  element  of  the  contract 
Lawson  v.  Hogan,  98  N.  Y.  39,  41;  Wallman  v.  Society,  46  N.  Y.  485; 
L.eaird  v.  Smith,  44  N.  Y.  618;  Owen  v.  Evans,  (N.  Y.  App.)  81  N.  B.  Rep. 
999;  Dillon  v.  Masterson,  42  N.  Y.  Super.  Gt'  Rep.  176.  When  the  parties 
entered  into  the  agreement  they  contemplated  that  "La  Cigale"  would  soon 
come  to  a  dose,  and  "The  Maid  of  Plymouth*'  follow  it,  and  it,  in  turn,  was 
to  be  followed  by  Richard  Mansfield.  The  defendant  was  at  this  time  anxious 
to  secure  the  plaintiffs*  opera.  Hie  agreement  so  recites,  and  all  the  cir- 
cumstances point  to  the  same  fact.  But  "La  Cigale'*  continued  its  hold  on 
the  favor  of  the  public  much  longer  than  was  expected.  The  success  con- 
tinued until  the  advertised  time  for  Richard  Mansfield  to  make  his  fM;)pear- 
ance  cahie  aroimd,  and  there  was  no  longer  room,  for  the  "Maid  of  Plymouth." 
The  play  was  not  then  wanted;  it  htid  been  crowded  out  by  the  circum- 
stance stated;  and  thus  it  was  that  the  defendant  in  January,  1892,  finally 
announced  his  determination  not  to  produce  it  at  all.  This  wum  a  complete 
change  of  front  on  the  part  of  the  defendant,  and  a  surprise  to  the  plaintiffs. 
That  the  plaintiffs  were  anxious  to  carry  out  their  part  of  the  contract  \b 
apparent  all  through  the  case.  They  did  not  want  to  crewd  the  defendant, 
or  even  appear  to  do  so,  but  they  never  intended  to  abandon  their  contract, 
or  relieve  the  defendant  from  its  obligations.  There  was  substantial  per- 
formance on  the  part  of  the  plaintiffs,  and,  but  for  the  acts  of  the  defendant, 
there  would  have  been  literal  performance.  Certain  legal  results  follow  the 
defendant's  acts:  (1)  Where  a  party  gives  a  reason  for  his  conduct  or  de- 
cision touching  anything  involved  In  a  controversy,  he  cannot,  after  litigation 
has  begun,  change  his  ground,  and  put  his  conduct  upon  another  and  differ- 
ent consideration.  He  is  not  permitted  to  mend  his  ho^d.  He  is  estopped 
from  doing  it  by  a  settled  principle  of  law.  Railroad  Co.  v.  McCarthy,  96 
U.  S.  258,  267.  And  see  Gould  v.  Banks,  8  Wend.  562;  Holbrook  v.  Wight, 
24  Wend.  169;  Everett  v.  Saltus,  15  Wend.  474;  Wright  v.  Reed,  3  Term  R. 
554;  Duffy  v.  O'Donovan,  46  N.  Y.  223;  Winter  v.  Colt,  7  N.  Y.  288.  Next, 
when  the  defendant  finally  announced  that  he  would  not  produce  the  opera  at 
any  time,  the  plaintiffs  were  absolved  from  the  necessity  of  any  formal  tender 
or  offer  of  performance  on  their  part  Shaw  v.  Insurance  Co.,  69  N.  Y.  286; 
Oray  v.  Green,  9  Hun,  334;  Carter  v.  Scargill,  L.  R.  10  Q.  B.  564,  567.  That 
the  defendant  was  not  put  in  default  promptly  by  a  formal  tender  was  no 
doubt  owing  to  the  fact  that  the  plaintiffs  wanted  their  opera  produced,  and 
by  the  defendant  at  his  theater.  These  were  paramount  considerations. 
They  preferred  this  to  a  forfeiture  of  any  kind.  It  was  understood  by  the 
parties  (all  professional  men)  that,  until  "La  Cigale*'  was  formally  announced 
to  be  withdrawn  after  a  certain  date,  there  was  no  hurry  about  the  plaintiffs' 
opera,  or  its  accompaniments.  Time  was  not,  therefore,  regarded  by  either 
party  as  of  the  essence  of  the  contract.  Indeed,  viewed  in  the  light  of  the 
circumstances  all  the  parties  knew  that  it  was  not  and  could  not  be  so  re- 
garded; and  they  acted  on  this  interpretation  of  the  agreement  until  the  de- 
fendant formally  announced  his  intention  not  to  perform  any  portion  of  it  on 
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Ills  part,  except  that,  perbaps,  reiating  to  his  obUgatlotEi  to  pay  the  $2,000 
specified  hi  It.  In  actions  at  law,  though  not  in  equity,  time  is  regarded  as 
of  the  essence  of  the  contmct,  (Schmidt  v.  Kced,  132  N.  Y.,  at  page  113,  30 
N.  B.  Rep.  873;  CSiit  CJont  [11th  Amer.  Bd.]  433,)  yet  where  time  does  not  go 
to  the  root  of  the  matter,  and  the  acts  of  the  parties  evid«ice,  as  they  do 
here,  the  fact  that  it  is  not  to  be  regarded  as  of  the  essence  of  the  contract, 
it  will  violate  no  legal  principle  to  give  effect  to  the  evident  intention  of  the 
parties,— a  feature  that  controls  the  interpretation  of  all  contracts.  This  prin- 
ciple was  carried  to  great  lengths  in  Bettini  v.  Gye,  1  Q.  B.  Div.  183,  In  which 
the  contract  provided  that  Bettini,  a  singer,  should  be  In  London,  "without 
fail,"  at  least  six  days  before  the  commencement  of  his  engagement,  for 
the  purpose  of  rehearsals.  The  plaintiff  did  not  arrive  in  London  until  two 
days  before  the  engagement  The  defendant,  Gye,  an  opera  manager,  sought 
to  escape  liability  under  the  contract  upon  the  plea  that  time  was  of  the  ear 
sence,  but  Mr.  Justice  Blackburn  ruled  that  the  plahitlfF  was  entitled  to 
Jndgment.  The  decision  In  this  case  Is  not  put  on  that  ground,  but  upon  the 
more  substantial  one  of  waiver  by  the  defendant,  which,  under  the  evidence 
and  the  authoritative  adjudications  on  the  subject,  relieve  the  plaintiffs  from 
all  Imputation  of  neglect  or  default.  The  plalntlfEs  are  entitled  to  judgment 
for  $2,000,  with  costs. 

Argued  before  FREEDMAN  and  GILDERSLEEVE,  JJ. 

Dittenhoefer  &  Gerber,  for  appellant. 

Seward,  Guthrie,  Morawetz  &  Steele,  for  respondents. 

PER  CURIAM.    The  judgment  should  be  affirmed,  with  costs, 
ui>on  the  opinion  of  the  learned  judge  at  the  equity  term. 


(4  Misc.  Bep.  517.) 
STEPHENS  V.  PAGE  et  aL 

(Ck)mmon  Pleas  of  New  York  City  and  Coimty,  General  Term.    August  9, 1893.) 

SUPPLBMBNTABT  PrOCBB DINGS— AgATNST  WhOM  MaTNTATNBD  —  CORPORATIOlfS. 

In  New  York,  supplementary  proceedings  cannot  be  maintained  against 
a  foreign  coi-poration  havlnj?  no  jilnoo  of  bnslnoss  within  the  state. 

Appeal  from  third  district  couri:. 

Action  by  George  W.  Stephens,  as  receiver  of  the  McCall  PubUah- 
ing  Company,  a  foreign  corporation,  against  Arthur  H.  Page  and 
Joseph  H.  Ringot,  to  recover  the  assets  of  such  company,  for  the 
purpose  of  applyihg  the  same  on  an  execution  in  favor  of  Walter 
Logan.  Logan  procured  an  order  for  the  examination  of  such  cor- 
poration in  proceedings  supplementary  to  execution,  and,  at  the 
close  of  such  examination,  plaintiff  was  api>ointed  receiver.  One 
of  the  defenses  interposed  is  that  plaintiff  has  no  capacity  to  sue, 
and  that  the  court  had  no  power  or  jurisdiction  to  appoint  plaintilT, 
on  the  ground  that  such  proceedings  are  not  authorized  against 
foreign  corporations.  From  a  judgment  for  plaintiff,  defendantu 
appeal.     Reversed. 

Argued  before  BISCHOFF  and  QIEQERIOH,  JJ. 

A.  A.  Michell,  for  appellants. 
E.  J.  Tinsdale,  for  resi)ondent. 

GIEGERICH,  J.  The  principal  question  presented  by  this  ap- 
peal is,  can  a  foreign  corporation,  not  having  a  place  of  business 
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within  the  state,  be  examined  as  a  judgment  debtor  in  supple- 
mentary proceedings  for  the  purx)08e  of  the  appointment  of  a  re- 
ceiver of  its  assets  to  be  applied  upon  an  execution?  Section  24G3 
of  the  Code  of  Civil  Procedure  excepts  from  the  provisions  of  the 
foregoing  sections  relating  to  supplementary  proceedings,  domestic 
corporations  and  foreign  corporations  specified  in  section  1812, 
except  in  proceedings  by  or  against  the  people.  Section  1812 
refers  to,  and  is  to  be  read  with,  section  1810,  and  is  declaratory  of 
the  kinds  of  corporations  which  come  within  the  provisions  of  such 
latter  section.  These  corporations  are  domestic  corporations  and 
foreign  corporations  doing  business  within  the  state,  or  having 
therein  a  business  agency  or  fiscal  agency,  such  being  the  corpora- 
tions referred  to  in  section  2463.  It  is  contended  that,  since  there 
is  no  mention  in  section  1812  of  corporations  not  having  a  place  of 
business  within  the  state,  therefore  the  provisions  of  the  Code 
relating  to  supplementary  proceedings  are  applicable  to  the  case 
at  bar,  but  a  careful  reading  of  the  enactment  in  question  does  not 
support  this  view.  Section  1810  is  express  in  its  terms,  and  de- 
claratory of  the  cases  where  a  receiver  of  the  property  of  a  corpo- 
ration may  be  api>ointed.  These  cases  do  not  include  that  of  the 
appointment  of  a  receiver  in  supplementary  proceedings.  Section 
1812  prescribes  over  what  corporations  a  receiver  may  be  appointed, 
and  is,  in  efFect,  strengthened  by  the  declaration  in  section  2463, 
which  we  read  as  a  reiteration  of  such  former  section.  Our  con- 
clusion is  that  the  api>ointment  of  the  plaintiff  as  receiver  of  the 
McCall  Publishing  Company  was  unauthorized,  and  this  conclusion 
appears  to  be  eminently  reasonable,  in  view  of  the  familiar  rule 
that  preferences  cannot  be  given  to  creditors  of  insolvent  corpora- 
tions. A  contrary  determination  would,  in  effect,  be  a  granting 
of  such  a  preference.  Hammond  v.  Machine  Co.,  11  How.  Pr.  29. 
So  much  for  the  respondent's  contention,  but  our  determination  of 
the  question  has  the  support  of  reason  and  authority  upon  still 
another  ground.  In  order  that  supplementary  pi*oceedings  may  be 
instituted,  the  execution  mudt  have  been  issued  to  the  sheriff  of  the 
county  where  the  debtor  has  (1)  a  place  for  the  regular  transaction 
of  business  in  i>erson;  (2)  where  he  resides;  or,  (3)  if  he  is  not  then 
a  resident  of  the  state,  to  the  sheriff  of  the  county  where  the  judg- 
ment roll  is  filed,  (Code  Civil  Proc.  §  2458,)  which  latter  requirement 
necessarily  implies  residence  in  the  state  at  the  time  of  rendition 
of  the  judgment  None  of  these  requirements  can  be  met  by  a 
foreign  corporation,  as,  in  no  sense,  can  such  a  corporation  be  a 
'^resident."  Moreover,  the  whole  intent  to  be  gathered  from  the 
sections  of  the  Code  relating  to  these  proceedings  is  that  the  judg- 
ment debtor  should  be  a  natural  person.  Hinds  v.  Eailroad  Co., 
10  How.  Pr.  487.  In  Sherwood  v.  Railroad  Co.,  12  How.  Pr.  136, 
it  is  expressly  held  that  supplementary  proceedings  are  not  to  be 
taken  against  cofporations.  These  two  last-cited  cases  are  adjudi* 
cations  under  the  old  Code,  but  the  provisions  of  the  present  Co«le 
with  reference  to  these  proceedings  are,  as  far  as  this  question  is 
concerned,  as  much  a  re-enactment  of  the  provisions  of  the  old  Code 
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as  though  80  enacted  in  express  words.  See,  also,  Kero,  Spec 
Proc.  p.  519.  It  follows  that,  since  the  proceeding  was  nnan- 
thorized  in  the  first  instance,  the  receiver  appointed  thereunder 
was  without  power  to  maintain  tiie  action  now  before  ua.  Our  con- 
clusion does  not  leave  a  creditor  of  a  foreign  corporation  with  prop- 
erty in  the  state,  but  with  no  place  of  business  therein,  remediless, 
as  is  contended  by  respondent  to  be  the  case.  Equity  can  afford 
relief  under  a  state  of  facts  similar  to  those  before  us,  as  was  done, 
but  without  preferences,  in  Bedmond  v.  Hoge,  3  Hun,  17L  The 
judgment  should  therefore  be  reversed,  and  judgment  absolute,  for 
dismissal  of  the  complaint,  should  be  directed  in  favor  of  the  defend- 
ants, with  costs. 

(4  Misc.  Rep.  534.) 
SGHWARTING  v.  BISLAITO. 

(Common  Pleas  of  New  York  City  and  Ck>imt7,  General  Tenn.    August  9, 1893.) 

HUWBAND  AHD  WiFB— MONST  LOAKED  WlFB— LlABILFTT  OF  HUSBAKD. 

A  husband  is  not  Uable  for  money  loaned  his  wife,  whether  It  is  used 
by  her  in  paying  for  necessaries  or  not,  in  the  absence  of  proof  that  the 
husband  knew  of,  or  assented  to,  such  loans. 

Appeal  from  tenth  district  court 

Action  by  Henrietta  R  Schwarting  against  Alfred  Bisland  for 
goods  sold  and  d^vered,  and  for  money  loaned,  to  defendant 
through  the  medium  of  his  wife,  as  his  agent,  by  Charles  W. 
Schwarting,  plaintiff's  assignor.  Plaintiff  daimed  on  the  trial 
that  the  wife  stated,  in  connection  with  the  requests  for  money, 
that  it  was  wanted  for  the  purpose  of  paying  for  certain  specifitMi 
family  necessaries.  Defendant  claimed  that  the  wife  used  the 
money  for  luxuries.  From  a  judgment  in  her  favor  for  the  value 
of  the  goods,  only,  plaintiff  appeals.    Affirmed. 

Argued  before  BISCHOFF  and  GIEQEBIC3H,  JJ. 

John  M.  Tiemey,  for  appellant 
Alfred  B.  Oruikshank,  for  respondent 

BISCHOFF,  J.  The  action  was  brought  to  recover  the  svm  of 
f  122.78  for  goods  sold  and  money  loaned  by  plaintiff's  assigniir  to 
defendant,  through  the  medium  of  his  wife,  as  his  alleged  agent 
The  amount  claimed  for  the  goods  sold  was  |23.41,  and  the  comt 
below  rendered  judgment  in  favor  of  the  plaintiff  for  the  value  of 
such  goods,  no  recovery  being  bad  for  the  money  loaned.  Prom 
this  judgment  in  her  favor  the  plaintiff  apx>eals  to  this  court  The 
only  question  for  our  determination  is,  does  the  plaintiff's  cajie,  as 
made  out,  entitle  her  to  a  recovery  against  the  defendant  for 
money  furnished  to  defendant's  wife  by  plaintifTe  assignor,  a 
tradesman  patronized  by  defendant?  In  order  tl^at  recovery  may 
be  had  against  a  husband  for  goods  furnished  to  his  wife,  the 
plaintiff  mvmt  show  that  the  goods  so  furnished  were  suitable  to 
the  wife's  position,  and  necessary  to  her  maintenance,  and  that  she 
was  not  otherwise  provided  for.    Arnold  v.  Allen,  9  Daly,  198; 
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McQnhae  v.  Key,  (Com.  PL  N.  Y.)  23  N,  Y.  Supp.  16;  Bloomlngdale 
y.  Brinckerhoff,  (Com.  PL  N.  Y.)  20  N.  Y.  Supp.  858.  With  regard 
to  the  money  furnished  the  wife  in  this  case,  this  burden  was  in 
no  way  successfully  sustained  by  the  plaintiff  upon  the  triaL 
Moreover,  the  rule  that  a  husband  may  be  so  charged  does  not 
apply  to  a  case  where  money  is  loaned  to  the  wife.  Anderson  y. 
Cullen,  (Com.  PL  N.  Y.)  8  N.  Y.  Supp.  643.  There  is  no  proof  that 
the  defendant  knew  of,  or  assented  to,  the  loans  for  which  re- 
covery is  sought,  and,  in  the  absence  of  such  proof,  his  assumption 
of  responsibility  for  such  supplies  as  should  be  furnished  to  his 
wife  does  not  justify  the  interpretation  that  he  assumed  responsi- 
bility for  anything  other  than  what  he  mig^t  have  reasonably  ex- 
pected that  the  tradesman  would  furnish  in  the  ordinary  course  of 
his  trade.  The  decision  of  the  court  below  was  in  all  respects 
correct 

(4  Misc.  Rep.  606;  mem.  report  without  opinion.) 
ROBINSON  y.  HBIMBBCKBR. 

(Common  Pleas  of  New  York  City  and  Comity,  General  Term.   August  0, 1888.) 

Action  for  Misrepbbsehtationb— Sufficiency  of  Evidence. 

In  an  action  to  recover  for  misrepresentations  by  defendant  as  to  bis 
competency  to  teacb  pboto-engraving,  wbereby  defendant  was  induced 
to  pay  him  for  Instmction  in  advance,  plaintiff  testified  tbat  defendant 
was  incompetent,  and  a  witness  for  plaintiff  testified  tbat  defendant, 
while  in  his  employ,  had  spoiled  some  plates,  but  it  appeared  that  this 
witness  discliarged  defendant  because  he  was  unable  to  work  rapidly. 
Defendant  and  other  witnesses  testified  to  defendant's  competency.  HeUK 
tbat  plaintiff*s  burden  of  proving  false  representations  was  not  sustained. 

Api)eal  from  fourth  district  court 

Action  by  John  W.  Robinson  against  Henry  H.  Heirabecker  for 
false  representations.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Argued  before  BISCHOFF  and  QIEGERICH,  JJ. 

L.  C.  Whiton,  for  appellant.  * 

Samuel  Strasbourger,  for  respondent 

GIEOERICH,  J.  This  action  was  brought  to  recover  the  sum 
of  |75  damages  for  false  and  fraudulent  misrepresentations  al- 
leged to  have  been  made  by  the  defendant  to  the  plaintiff,  whereby 
the  latter  was  ^duced  to  pay  such  aforesaid  sum  as  consideration, 
nnder  the  following  agreement: 

'*ln  consideration  of  the  sum  of  $75  paid  to  me,  for  which  this  is  the  re- 
ceipt, 1  agree  to  teach  John  Robinson  all  the  trade  secrets  of  photo-engraving 
of  which  I  am  possessed,  as  weU  as  the  practical  teaching  and  all  the  formulas 
connected  with  it.     [Sg.]     H.  H.  Heimbecker.*' 

The  manner  in  which  the  complaint  is  framed  favors  the  view 
that  the  action  is  in  tort,  but,  assuming  that  it  may  i)ossibly  have 
been  intended  to  be  brought  upon  the  contract,  the  plaintiff's 
testimony  to  the  effect  that  he  himself  failed  to  continue  per- 
formance in  the  first  instance,  and  defendant's  uncontradicted 
testimony  that  he  was  ready  to  perform  at  any  time,  would  pre^ 
elude  a  recovery  upon  any  such  tiieory.    We  tiie  the  view,  then, 
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that  recovery  is  sought  by  reason  of  the  alleged  misrepresentations 
by  defendant  as  to  his  competency  to  teach  the  plaintiff  the  trade 
of  photo-engraving;  and,  upon  this  assumption,  it  seems  obvious 
to  us  that  the  plaintiff  has  wholly  failed  to  sustain  the  burden 
of  proving  such  misrepresentations.  The  only  positive  testimony 
with  regard  to  defendant's  lack  of  ability  is  given  by  the  plaintiff 
himself,  who,  by  his  own  assertion,  is  not  instructed  in  the  trade. 
This  testimony  could  be  of  weight  only  if  given  by  one  well  versed 
in  the  same  trade  as  that  with  regard  to  which  another's  com- 
petency is  sought  to  be  questioned.  The  plaintiff  was  confessedly 
not  versed  at  all  in  the  trade  of  photo-engraving,  and  defendant 
is  uncontradicted  in  his  testimony  as  to  his  long  experience.  There 
was  no  objection  to  this  testimony  of  the  plaintiff  ui)on  the  trial, 
but  its  inherent  incompetency  is  to  be  considered  in  determining 
the  weight  of  the  evidence.  Plaintiff's  witness  Davis,  defendant's 
former  employe,  testified  that  defendant  spoiled  some  plates;  but, 
considering  aJl  of  his  testimony,  we  find  that  his  real  reason  for 
discharging  the  defendant  was  that  he  was  not  a  rapid  worker. 
This  would  not  affect  his  ability  to  impari:  his  knowledge  of  the 
trade  to  the  plaintiff,  nor  does  it  tend  to  show  any  lack  of  such 
knowledge.  The  testimony  of  the  witness  Smith  does  not  add 
sufficient  weight  to  the  plaintiff's  case.  The  mere  fact  that  the 
work  he  mentions  was  returned  receives  little  additional  im- 
portance from  his  nonexpert:  opinion  as  to  the  manner  in  which 
such  work  was  done«  The  testimony  of  the  defendant  and  his  wit- 
nesses clearly  outweighs  the  slight  evidence  given  in  support  of 
plaintiff's  cause  of  action.  We  conclude  from  the  whole  testi- 
mony that  the  weight  of  evidence  is  with  the  defendant  to  such 
a  degree  that  plaintiff's  burden  of  proving  the  false  represaitations 
has  in  no  way  been  sustained.  As  to  the  note,  of  which  mention 
was  made  on  the  trial,  we  can  only  say  that,  if  it  had  any  probative 
force,  it  would  be  as  evidence  of  an  accord  and  satisfaction;  but 
it  not  having  been  paid  at  maturity,  and  the  same  having  been  re- 
turned to  fhe  defendant,  the  plaintiff  was  restored  to  his  original 
rights,  and  his  remedy  lay  either  in  tort  or  upon  the  contract  as 
before.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event 


(4  Misc.  Rep.  604.) 
BOYD  et  al.  v.  FUMONTB. 

(Common  Pleas  of  New  York  City  and  Comity,  General  Term.    Angast  9, 189!8.> 

Appeal— Review— Conflicting  Evidence. 

A  Judgment  rendered  on  conflicting  evidence  will  not  be  disturbed  on  ap- 
peal on  questions  of  fact 

Appeal  from  second  district  conrt 

Action  by  Francis  O.  Boyd  and  another  against  Louis  A  Fom- 
onte.  From  a  judgment  for  plaintiffs,  defendant  appeals.  Af- 
firmed.   

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

Harris  Wilson,  for  appellant 
John  F.  Foley,  for  respondents. 
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BISCHOFP,  J.  The  action  was  brought  to  recover  for  wmes 
sold  and  delivered  by  plaintiffs  to  defendant.  Upon  the  trial, 
plaintiffs'  salesman  testified  that  he  was  ignorant  of  any  copartner- 
ship existing  between  defendant  and  CJoari,  and  that  the  wines  were 
sold  to  defendant  ui>on  the  latter^s  credit  Defendant  testified 
that  he  and  Goari  were  partners,  and  that  plaintiffs'  salesman  was 
so  informed  at  the  time  of  the  sale.  Next  plaintiffs  introduced 
evidence  to  show  that  Coari's  check  was  accepted  in  payment  con- 
ditionally only,  to  wit,  tliat  it  was  to  be  credited  in  payment  if  paid 
on  presentation.  This  also  defendant  attempted  to  refute.  It  wcus 
conceded  that  the  check  was  not  paid.  Upon  the  conflict  of  evi- 
dence the  court  below  decided  in  favor  of  plainliffs  for  the  agreed 
purchase  price,  as  it  was  quite  competent  for  it  to  do.  Defendant 
has  therefore  not  sustained  the  burden  of  showing  error,  and  the 
judgment  appealed  from  must  be  affirmed,  with  costa 

(4  Mtsc.  Rep.  535.) 
GROUSB  V.  WOLF. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    August  9, 1888.) 

fiALB— RksCISSION— ACTIOK  FOR  PURCHASE    PhICB. 

After  sale,  delivery,  and  acceptance  of  an  article,  the  purchaser  offered 
to  return  It,  and  did  take  It  to  a  place  where  the  s^er  assumed  pos- 
session* and  thereafter  sold  it  to  another.  Hdd,  that  there  was  a  re»cis- 
slou  of  the  first  sale,  and  therefore  an  action  would  not  lie  against  the 
purchaser  at  such  sale  for  the  purchase  money. 

Appeal  from  ninth  district  court 

Action  by  Solomon  M.  Grouse  against  Elias  Wolf  for  the  purchase 
money  of  a  truck.  From  a  judgment  for  plaintifl,  defendant  ap- 
peals.    Reversed. 

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

Maurice  B.  Blumenthal,  for  appellant 
€k)ldsmith  &  Doherty,  for  resi>ondent 

iBISGHOFF,  J.  As  we  understand  plaintiffs  testimony,  It  was 
to  the  effect  that  he  sold  and  delivered  a  truck  to  defendant,  which 
the  latter  accepted,  and  for  which  he  agreed  to  pay  the  sum  of  f  150; 
that,  some  time  after  the  delivery  and  acceptance  of  the  truck,  de- 
fendant offered  to  return  it,  and  did  in  fact  take  it  to  the  premises 
of  L.  UUman  &  Co.,  where  plaintifF  assumed  i>ossession,  and  sub- 
sequently again  sold  the  truck  to  Cowperthwait  &  Ck).,  for  f60. 
This  was  all  the  evidence  which  was  adduced  on  tiie  trial,  and  a 
judgment  for  plaintiff  thereon  is  clearly  erroneous.  It  was  com- 
petent for  the  parties  to  rescind  the  sale  of  the  truck  by  mutual 
aizHPeement  to  that  effect,  and  that  they  did  so  is  indisputable  from 
plaintiff's  admission  that  the  truck  was  returned  to  him,  and  that 
he  thereupon  sold  it  to  others.  After  such  rescission,  plaintiff  was 
not  entitled  to  tlie  purchase  money  which  defendant  had  agreed 
to  pay,  and,  if  the  latter  had  paid  any  sum  on  account,  he  was  en- 
titled to  return  thereof.  Fulton  v.  Insurance  CJo.,  (Com.  PL  N.  Y.) 
23  N.  Y.  Supp.  598.  The  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event 


Digitized  by  VjOOQIC 


704  KTEW  YORK  SUPPLEMENT,  v(A.  24.  [Com.  PL 

(4  Misc.  Rep.  597;   mem.  report  without  (pinion.) 
ENRIGHT  T.  SETMOUB. 

(Common  Pleas  of  New  York  Qlty  and  Gonnty,  General  Term.   June  5,  1803.) 

Appeal— SuPFiciERCT  of  Evidbnce. 

In  an  action  for  mcmey  paid  at  defendant's  request,  plaintiff  testified 
to  tbe  making  of  such  a  request  by  defendant,  and  defendant  d^iied  it 
A  number  of  witnesses  testified  that  plaintiff's  reputaticm  for  truth  was 
bad.  Hdd,  that  a  judgment  for  plaintiff  would  be  reversed  as  against 
evidence. 

Appeal  from  tenth  district  court 

Action  by  Jeremiah  Enright  against  James  M.  Seymour  for  money 
paid  at  defendant's  request  From  a  judgment  for  plaintiff,  defend* 
ent  appeals.     Beversed. 

Henry  Thompson,  for  apiiellant 
Samuel  E.  Duffey,  for  respondent 

BISCHOFP,  J,  Upon  all  the  evidence  I  am  decidedly  of  the 
opinion  that  the  judgment  of  the  court  below  is  emphatically 
against  the  weight  of  the  evidence,  and  that  it  should  be  reversed,  and 
a  new  trial  ordered.  Plaintiff  sued  defendant  to  recover  the  sum 
of  |250,  which  he  claimed  to  have  paid  to  one  John  Perdue  at  de- 
fendant's request,  for  the  purpose  of  effecting  a  settlement  of  differ- 
ences between  defendant  and  one  Michael  Crogan,  which  arose  from 
an  altercation  between  Crogan  and  defendant's  son  and  servants. 
Assuming  the  evidence  to  be  suiBcient  to  show  that  plaintiff  paid  the 
sum  to  Perdue,  it  still  remained  to  ascertain  that  it  was  so  paid 
at  defendant's  request;  and  the  burden  of  proof  in  that  respect 
rested  with  plaintiff.  The  latter  testified  to  the  fact  of  such  a  re- 
quest Defendant  testified  in  denial  of  it  This  at  most  created 
a  conflict  of  testimony,  which  the  trial  justice  could  determine  ux>on 
the  degree  of  credibility  which  he  saw  fit  to  attach  to  the  statements 
of  the  witnesses,  respectively,  after  maldng  due  allowance  for  their 
personal  interests  in  the  result  of  the  litigation,  and  their  manner 
and  appearance  on  the  witness  stand;  and  with  his  determination 
under  such  circumstances  only  we  should  hesitate  to  interfere.  But 
there  was  also  testimony  of  a  number  of  witnesses  from  which  it 
appeared  that  plaintiff's  general  reputation  for  truth  and  veracity 
was  bad,  and  -Oiat  he  was  not  to  be  believed  under  oath.  A  due 
consideration  of  that  evidence  cannot,  in  my  opinion,  fail  to  de- 
termine the  preponderating  effect  of  all  the  evidence  in  defendant's 
favor.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event 

PEYOR,  J.  I  concur  with  Judge  BISCHOFP  in  the  conviction 
that  plaintiff's  story  is  incredible,  and  his  claim  altogether  unten- 
able. 
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(4  Misc.  Rep.  50.) 
.  FAILING  V.  CITY  OF  SYRACUSE. 

(Onondaga  County  Court    June,  1893.) 

L  Bbidgbs  oykr  CA1TAL8— Wages  of  Tenders— Reoulatiok  by  Statv. 

Laws  liS81,  c.  488,  I  1,  provides  that  any  town,  village,  or  dty  may,  at 
its  own  expense,  build  a  bridge  over  a  canal  within  its  own  limits,  sub- 
ject to  the  approval  and  under  the  direction  of  the  state  superintendent  of 
public  works.  Section  2  provides  that  the  superintendent  of  public 
worlu  diall  have  sole  power  of  appointing  and  removing  the  tenders 
of  hoist,  lift,  and  swing  bridges,  but  their  wages  shall  be  paid  by  the 
town,  village,  or  city  to  the  superintendent,  to  be  paid  by  him  to  them. 
Heldf  that  bridge  tenders  are  employes  of  the  state,  and  their  compensation 
may  be  determined  by  the  legislature. 

&  Saxb— Liability  of  City. 

The  building  of  a  bridge  by  a  city,  under  such  law,  ia  an  acceptance  of 
its  terms,  whence  arises  a  contract  to  pay  the  wages  of  the  bridge  tenders^ 
and  they  may  sue  the  city  on  its  defftult  in  such  payment 

Action  by  Failing  against  the  city  of  Syracase.  Judgment  for 
plaintiir. 

M.  J.  Haven,  for  plaintiff. 

Charles  E.  Ide,  corp.  counsel,  for  defendant 

NORTHRUP,  J.  The  plaintiff,  representing  himself  and  12  as- 
signors, sues  the  city  of  Syracuse  to  recover  a  balance  of  20  cents  a 
day,  for  a  given  period,  claimed  to  be  due  for  services  performed  as 
bridge  tenders  on  the  hoist,  lift,  and  swing  bridges  of  the  city  during 
the  year  1889.  The  legal  questions  raised  are:  (1)  Are  these  bridge 
tenders  employes  of  the  state?  If  so,  can  they  sue  the  city?  (2> 
Are  they  employes  of  the  city?  If  so,  is  the  statute  of  1889,  (chap- 
ter 380,)  fixing  the  wages  of  state  employes,  applicable,  or,  if  aj)- 
plicable.  Is  it  constitutional? 

Section  1,  c.  488,  Laws  1881,  provides  that  any  town,  village,  or 
city  on  the  line  of  the  navigable  canals  may  build  and  maintain 
within  its  own  limits  a  bridge  such  as  may  be  deemed  best,  subject^ 
boweveiv— First,  to  the  approval  and  consent,  and  under  the  direc- 
tion, of  the  superintendent  of  public  works;  and  subject,  second,  ta 
the  requirement  that  the  same  must  be  built  at  the  proper  cost  and 
expense  of  such  town,  village,  or  city.    By  the  terms  of  this  sec- 
tion the  town,  village,  or  city  may  contract  for  and  pay  for  the 
building  of  such  bridges,  and  the  laborers  in  such  work  would  not  be 
**8tate  employes.''    Section  2  of  the  same  act,  being  in  relation  to 
bridge  tenders  of  hoist,  lift,  or  swing  bridges,  declares  that  the- 
superintendent  of  public  works  shall  alone  have  the  power  of  ap- 
pointment and  removal  of  such  and  so  majij  of  such  bridge  tenders. 
as  he  may  think  proi)er,  but  the  expenses  or  wages  of  such  bridge 
tenders  shall  be  paid  to  such  superintendent  of  public  works  by 
any  such  town,  village,  or  city  when  and  as  often  as  he  may  require,. 
to  be  by  him  paid  to  such  bridge  tenders.    By  this  section  the 
superintendent  of  public  works  appoints  and  removes  the  employes. 
The  power  to  do  this  carries  with  it,  of  necessity,  or  at  least  im- 
pliedly, the  power  to  fix  the  wages.    This  appointing  the  employes 
v.24N.Y.8.no.9 — 45 
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«ind  fixing  their  wages  would,  in  the  absence  of  any  express  proTlBion 
to  the  contrary,  make  them  the  employes  of  the  state.  There  is  no 
•contrary  provision  in  the  statute.  Further,  these  wages  are  in  fact 
to  be  paid  by  the  superintendent  or  by  the  state,  and  the  state  is 
to  be,  in  effect,  reimbursed  by  the  town,  village,  or  city.  In  other 
words,  the  state  appoints,  and  so  hires,  the  bridge  tenders,  and  the 
<;ity  furnishes  the  state  the  money  to  pay  them  with.  The  state  is 
l>oand  to  take  care  of  the  canals, — ^their  own  property, — ^the  bridges 
thereon  included,  and  can  only  do  so  by  having  the  power  to  Wre 
men  to  do  the  work.  It  says  to  the  city:  '*You  may  bnUd  hoist, 
swing,  or  lift  bridges  over  our  canals  on  condition  that  we  still  hare 
<*ontrol  and  super^sion  and  power  to  take  proper  care  of  them;  bnt 
YOU  must  pay  us  what  cost  we  are  put  to  by  this  additional  burden 
on  us.''  I  think  the  most  reasonable  view  of  the  case  is  that  the 
bridge  tenders  are  state  employes,  and  not  employes  of  the  city. 
It  was  clearly  competent  for  the  legislature  to  fix  the  amount  wWdi 
should  be  paid  to  its  own  employes. 

The  furOier  question  is  raised  whether  these  state  employes  can 
sue  the  city  for  these  wages,  in  case  the  city  fails  to  advance  the 
money  as  required  by  law.  The  law  providing  for  the  building  of 
the  bridges  tendered  by  these  men  contained  the  provision  that  the 
city  should  pay  the  wages  of  the  bridge  tenders  to  the  superintend- 
ent of  public  works,  who  in  turn  was  directed  to  pay  the  mon^  over 
to  the  men.  The  building  of  the  bridges,  under  this  law,  was  an  ac- 
•ceptance  by  the  city  of  these  terms,  and  thereby  a  contract  arose  to 
pay  the  wages  as  provided  by  these  terms.  There  was,  in  law,  a 
clear,  definite  promise  on  the  part  of  the  city  to  pay  the  superin- 
tendent of  public  works  the  wages  of  bridge  tenders,  for  their 
benefit  This  constituted  the  city  the  debtor  of  the  bridge  tenders, 
and  they  are  entitled  to  sue  the  city  on  its  promise.  It  was  dearly 
the  intent  of  the  city  to  pay  these  men  through  the  medium  of  Oie 
superintendent.  Kot  only  that,  but  it  appears  by  the  submitted 
facts  that  the  city  actusJly  paid  the  men  directly  so  far  as  they 
were  paid,  without  the  intervention  or  agency  of  the  leniperintendent 

If  tiiese  views  are  correct,  these  bridge  tenders  were  employes  of 
the  state;  the  state  had  the  constitutional  right  to  fix  their  wages  by 
statute;  the  statute  fixing  those  wages  at  two  dollars  a  day  is  ap- 
plicable to  this  case;  the  city  has  contitacted  to  paj  the  wages  for 
the  benefit  of  these  men,  and  the  plaintiff,  as  their  assignee,  may 
l^ally  maintain  this  action  for  such  wages  against  the  city. 


(3  Misc.  Rep.  586.) 
Jn  re  JONBS'  ESTATE. 

In  re  WARBURTON. 

(Surrogate's  Ckmrt,  Onondaga  CkMmty.    March,  lfi93.) 

1.  Subrogates'  Courts— JtrRisDicTioN. 

Under  Code  GiyU  Proc.  §  2472,  empowering  surrogates*  coorts  to  di- 
rect and  coutrol  the  conduct  and  settle  the  accounts  of  persooal  ttpx- 
fientatives,  and  enforce  the  distribution  of  decedent's  estates,  such  coorti 
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have  power,  in  settling  an  executor's  iicoounts  and  directing  distilbntion, 
to  pass  on  the  validity  of  decedent's  antenuptial  contract,  as  affecting  the 
widow's  distributive  rights. 
4l  Husbakd  ahd  Wipe— Antenuptial  Agreement— Fraud. 

A  man  of  70,  worth  more  than  $20,000,  became  engaged  to  hla  late 
wife's  niece,  a  woman  of  52.  Before  leaving  home  to  be  married,  he  had 
his  attorney  draw  up  an  agreement,  complete  even  to  the  date,  by  which 
the  bride  waived  all  widow's  rights  In  his  property,  In  consideration  of 
the  interest  <mi  $2,000  to  be  paid  her  during  her  life.  This  was  signed  by 
both  parties  the  evening  before  the  wedding,  and  given  by  the  groom  to 
the  notary  to  aclmowledge,  already  signed.  He  then  put  It  In  his  pocket. 
The  bride  had  not  read  it,  as  he  afterwards  admitted  on  several  occa- 
sions, and  he  told  her  it  was  Just  to  show  to  his  sisters,  to  prove  that  she 
had  not  married  him  for  his  money.  Held,  that  her  subsequent  knowledge 
of  Its  ccmtents,  and  unwilling  belief  that  she  was  bound  by  it,  did  not 
dispel  the  suspicion  attached  to  the  execution,  so  as  to  support  it  as  a 
valid  contract 

Application  by  George  A.  Warburton  for  a  judicial  settlement  of 
his  accounts  as  admiuistrator  of  William  Jones,  deceased. 

Brooks  &  Walrath,  for  administrator. 
Puller  &  Glen,  for  contestant 

GLASS,  S.  This  is  a  proceeding  upon  the  petition  of  George  A. 
Warburton,  administrator  of  the  estate  of  William  Jones,  for  the 
^nal  judicial  settlement  of  his  accounts,  and  for  the  distribution 
of  the  surplus  of  the  estate  among  the  persons  entitled  thereto.  The 
Intestate  died  on  the  31st  day  of  August,  1890,  at  Camillus,  in  this 
connty,  leaving,  him  surviving,  no  descendant  nor  parent,  but  leav- 
ing, him  surviving,  Margaret  A.  Jones,  his  widow,  and  two  sisters, 
residing  in  this  county,  and  three  nephews  and  a  niece,  children  of 
a  deceased  sister,  residing  in  England,  his  only  next  of  kin,  all  of 
whom  are  parties  to  this  proceeding.  In  the  account  filed  the 
administrator  charges  himself  with  the  sum  of  f  23,95466  in  cash 
and  good  securities,  and  credits  himself  with  having  paid  out  for 
debts,  taxes,  funeral  expenses,  and  expenses  of  administration  the 
sum  of  f  1,317.72,  and  also  with  having  invested  the  sum  of  f  2,000  in 
a  certain  bond  and  mortgage  to  secure  the  payment  of  an  annuity 
to  the  widow  in  supposed  pursuance  of  the  terms  of  an  antenuptial 
agreement  hereinafter  referred  to.  The  administrator,  in  his  peti- 
tion, which  is  the  basis  of  this  proceeding,  among  other  things,  al- 
leged: 

"That  said  decedent,  William  Jones,  in  contemplation  of  his  marriage  with 
his  said  BurviTing  widow,  Margaret  A.  Jones,  entered  into  an  antenuptial 
bond,  duly  sealed  and  admowledged  by  them,  under  and  by  the  terms  of 
which  said  widow  was  to  receive,  after  the  death  of  said  Wllllain  Jones, 
iFom  his  estate,  in  case  she  survived  him,  interest  of  $2,000,  payable  annually 
In  lieu  of  aU  right  of  dower  or  interest  in  said  decedent's  personal  estate, 
which  said  bond  is  hereby  referred  to  and  made  a  part  of  this  petition." 

Upon  the  return  of  the  citation,  the  widow  appeared  specially, 
objecting  to  the  distribution  of  the  estate  in  this  proceeding,  prin- 
cipally because  the  alleged  antenuptial  bond  was  void  for  want  of 
due  execution,  and  because  of  the  practice  of  fraud  upon  her  at  the 
time  of  its  execution,  and  alleging  that  she  had  commenced  an 
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action  to  set  aside  the  said  agreement,  and  to  hare  the  same  de- 
clared null  and  void,  and  asking  for  a  postponement  of  this  pro- 
ceeding until  the  determination  of  an  action  which  she  had  com- 
menced in  the  supreme  court  to  have  said  bond  declared  null  and  i 
void.  Such  i)ostponement  was  made  for  some  months,  but  it  ap-  | 
pears  that  the  supreme  court  action  was  subsequently  discontinned,  j 
and  the  widow  appeared  generally  in  this  proceeding  by  her  at- 
torneys, and  filed  an  answer  raising  objections  to  sundry  items  of 
the  account,  and,  among  others,  to  the  above-mentioned  item  of 
12,000,  invested  for  the  benefit  of  the  widow,  and  alleging  the  in- 
validity of  the  said  antenuptial  agreement,  because,  among  other 
things,  of  fraudulent  misrepresentation  and  concealment  of  it» 
contents  practiced  upon  her  by  the  intestate  at  the  time  she  signed 
it.  Upon  the  hearing,  no  objections  raised  by  the  widow's  answer 
were  pressed,  except  those  relating  to  the  validity  of  the  antenuptial 
agreement,  which  would  necessarily  include  the  f2,000  item  above 
referred  to.  A  considerable  amount  of  testimony  was  taken  upon 
that  issue,  and  at  its  close  the  petitioner's  counsel  raised  the  ob- 
jection that  this  court  had  no  jurisdiction  to  determine  as  to  the 
validity  or  invalidity  of  the  antenuptial  agreement  in  question; 
so  that,  practically,  the  principal  questions  now  to  be  decided  are: 
First  Has  this  court  jurisdiction  in  this  matter  to  adjudicate  a» 
to  the  validity  of  the  antenuptial  agreement?  Second.  Is  the  ante- 
nuptial agreement  valid  and  binding  uxK>n  the  widow,  so  as  to  cut 
her  off  from  what  would  otherwise  be  her  distributive  share  of  the 
estate? 

The  question  raised  as  to  jurisdiction  is  a  serious  and  perplexing 
one.  If  this  court  has  the  power  in  this  proceeding  to  determine 
as  to  the  validity  of  the  agreement  in  question,  it  is  a  power  im- 
plied from  and  incidental  to  the  authority  conferred  by  section  2472 
of  the  Code  of  Civil  l^ocedure  ui)on  the  surrogates'  courts,  **to  direct 
and  control  the  conduct  and  settle  the  accounts  of  executors,  ad- 
ministrators, and  testamentary  trustees;*'  "to  enforce  the  •  •  • 
distribution  of  the  estates  of  decedents."  That  this  section  of  the  Code 
confers  power  upon  surrogates'  courts  in  a  proceeding  having  for  its 
object  the  settlement  of  an  executor's  accounts,  anc^  the  obtaining  of 
a  decree  directing  the  distribution  of  a  fund  in  his  hands,  when  aH 
the  parties  in  interest  are  present,  to  construe  the  provisions  of  a 
win,  and  determine  their  meaning  and  validity,  whenever  necessair 
in  order  to  make  the  decree  as  to  distribution,  is  now  settled  beyond 
all  question.  Garlock  v.  Vandevort,  128  N.  T.  374,  28  N.  E.  Kep. 
599;  Riggs  v.  Cragg,  89  N.  Y.  480.  And  if  the  provisions  of  a  will 
may  be  construed,  and  their  validity  detei'mined,  by  the  surrogate's 
court,  why,  upon  principle  and  by  analogy,  may  not  a  like  ju^isdi^ 
Hon  extend  to  the  construction  or  determination  as  to  the  validity 
of  an  agreement  made  by  the  decedent,  and  the  person  who  is  to 
become  his  wife,  and  possibly  his  widow,  signed  by  the  decedent 
himself,  made  in  contemplation  of  his  death,  whose  very  subject-mat- 
ter is  the  distribution  of  his  property  after  his  death?  The  ami- 
larity  in  these  respects  between  an  antenuptial  agreement  and  a 
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will  seems  to  suggest  a  reason  why  the  numerous  cases  cited  by  the 
petitioner's  counsel  holding  that  the  surrogate's  court  has  no  ix>wer 
to  determine  as  to  the  validity  of  a  release  by  a  legatee  or  next  of 
kin  to  the  executor  or  administrator,  or  of  an  assignment  of  a 
legacy  or  distributive  share  to  a  third  party,  may  not  be  applicable 
to  the  present  case.  In  all  of  those  cases,  as  I  remember,  the  instru- 
ment, agreement,  or  deed  whose  validity  the  surrogate  was  held 
to  have  no  power  to  determine  was  one  made,  not  by  the  testator 
in  contemplation  of  the  future  distribution  of  his  property,  but  by 
other  persons,  after  his  death.  But  whatever  doubts  I  should 
otherwise  have  as  to  my  jurisdiction  to  adjudicate  upon  the  validity 
of  the  instrument  in  question,  the  case  of  Pierce  v.  Pierce,  71  N.  Y. 
154,  seems  to  be  decisive  upon  the  question,  and  seems  to  leave  no 
way  open  but  for  me  to  hold  that  this  court  has  jurisdiction  in  this 
proceeding  to  determine  as  to  the  validity  of  the  instrument  in 
question.  That  was  a  proceeding  precisely  like  this,  before  the 
surrogate  of  Delaware  county.  Upon  the  final  accounting  of  the 
administratrix  of  one  Pierce,  the  validity  of  an  antenuptial  agree- 
ment made  by  the  intestate  with  his  intended  wife  was  in  question 
before  the  surrogate.  The  widow,  upon  the  accounting,  maintained 
that  the  agreement  was  void  for  fraud  practiced  upon  her  which  in- 
duced her  to  sign  it.  The  surrogate  held  the  agreement  to  be  valid 
and  in  full  force,  and  that  for  that  reason  she  was  not  entitled  to  a 
share  as  his  widow  in  the  distribution  of  his  estate,  and  only  allowed 
her  the  amount  named  in  the  agreement  The  general  term  of  the 
supreme  court,  upon  appeal,  held  that  the  agreement  was  invalid, 
by  reason  of  the  fraud  perpetrated  upon  the  wife,  and  modified  the 
decree  of  the  surrogate  accordingly,  and  allowed  to  the  widow  her 
distributive  share  of  the  estate,  and  the  judgment  of  the  general 
term  was  affirmed  by  the  court  of  appeals.  It  seems  to  follow  as 
a  necessary  and  logical  conclusion  that  the  court  of  appeals  must 
have  considered  that  the  surrogate  had  the  jurisdiction,  when  the 
proceeding  was  before  him,  to  make  the  same  determination  in  the 
case  which  the  supreme  court  made  upon  appeal  to  it.  I  do  not  feel 
at  liberty  to  disi-egard  the  authority  of  the  case  of  Pierce  v.  Pierce, 
and  therefore  hold  that  this  court  has  jurisdiction  in  this  proceeding 
to  determine  as  to  the  validity  of  the  agreement  in  question. 

The  agreement  substantially  provided  that,  in  consideration  of 
the  payment  of  the  interest  on  12,000  annually  during  her  life  to 
the  intended  wife,  she  relinquished  all  dower  and  all  interest  in  the 
personal  property  of  her  intended  husband  in  case  she  sur- 
vived him.  The  intestate  was  at  the  time  of  the  marriage  worth 
at  least  f  20,000,  and  she  thought  him  worth,  as  she  swears  in  answer 
to  the  question  of  the  petitioner's  counsel,  f  40,000.  She  was  at  the 
time  52  years  of  age,  and  he  was  70.  She  was  a  niece  of  his  first 
wife,  who  died  in  1869.  She  had  known  him  as  her  uncle  by  mar- 
riage for  40  years  or  more,  and  during  her  aunt's  lifetime  was  ac- 
customed to  visit  in  the  family  about  once  in  two  years,  and  stay  a 
month  or  so  at  a  time,  but  from  1872  to  1886  it  appears  her  visits 
ceased  entirely.     In  the  fall  of  the  latter  year  she  made  a  visit  of  a 
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week'8  len^  at  her  uncle's  house,  which  apparently  led  to  a  mutual 
agreement  to  marry,  as  an*angemeut8  were  made  that  the  marriage 
should  take  place  on  the  following  13th  of  January,  at  her  brotber's 
home  in  Saratoga  Springs,  where  she  made  her  home.  Before  leav- 
ing for  Saratoga  Springs  he  had  procured  the  agreement  in  question 
to  be  drawn  up  by  Mr.  Lyboull^  his  attorney  at  Gamillus,  and  as 
drawn  up  by  Mr.  Lyboult  it  was  a  complete  instrument  in  all  its 
details,  even  to  the  insertion  of  the  date  of  the  instrument,  which 
was  written  the  13th  of  January,  the  proposed  wedding  day.  He 
took  it  with  him  to  Saratoga  Springs,  where  he  arrived  at  her 
brother's  house  early  in  the  evening  of  January  12th,  and  after  an 
interview  alone  witti  his  intended  wife,  when,  presumably  it  was 
signed  by  both  of  them,  later  in  the  evening,  together  with  her, 
acknowledged  the  execution  of  it  before  a  notary  who  had  been 
called  in  for  that  purpose.  This  acknowledgment  was  taken  in  the 
presence  of  the  widow's  brother  and  other  members  of  his  family, 
but  nothing  was  said  by  any  one  at  the  time  of  the  acknowledg- 
ment as  to  the  object  or  contents  of  the  paper,  except  that,  before 
the  notary  left,  the  decedent  told  him  that  he  was  "doing  wdl  by 
Maggie."  He  had  also  earlier  in  the  evening,  while  asking  the 
widow's  brother  to  procure  a  notary  to  ^'take  the  acknowledgment 
of  a  paper  of  a  matter  between  himself  and  Maggie,"  told  the 
brother  that  he  was  "going  to  fix  Maggie  nicely,"  and  had  also  told 
the  brother's  wife  earlier  in  the  evening,  while  waiting  for  the 
notary,  that  he  was  going  to  give  his  wife  f 2,000.  The  paper  was 
presented  by  him  to  the  notary  already  signed,  and,  after  the  notary 
had  filled  out  and  signed  his  certificateof  acknowledgment,  was  taken 
possession  of  by  the  decedent,  and  he  put  it  in  an  envelope  into  his 
pocket  How  long  he  kept  it  does  not  appear  clearly,  but  it  is  ap- 
parent that  for  several  months  at  least,  soon  after  the  marriage, 
it  was  in  the  possession  of  the  wife,  but,  as  she  claims,  in  a  sealed 
envelope.  She  testifies  that  she  never  read  the  paper  or  heard  it 
read,  and  the  earliest  date  which  the  evidence  tends  to  impute 
knowledge  to  her  of  the  contents  of  the  paper,  aside  from  such 
presumptions  as  flow  from  the  fact  of  signing  and  having  possessLon 
of  the  writing,  is  the  summer  after  her  marriage. 

The  essential  fact  to  be  determined  is,  what  took  place  between 
these  parties  when  the  instrument  was  signed  by  them  which 
led  to  its  being  signed  by  Mrs.  Jones?  The  one  party  is  not  here 
to  give  his  version  of  the  transaction;  the  lips  of  tiie  other  are 
closed  by  the  wise  mandate  of  the  law;  and  we  are  left  in  the 
solution  of  this  somewhat  vexatious  question  to  depend  upon  other 
and  not  always  the  most  satisfactory  kind  of  evidence.  Without 
attempting  to  further  detail  the  circumstances  leading  up  to  and 
attending  the  execution  of  this  antenuptial  agreement,  or  the  re- 
lations of  the  parties  prior  or  subsequent  to  their  marriage,  in 
January,  1886,  or  the  circumstances  disclosed  by  the  testimonr 
tending  to  prove  or  disprove  knowledge  on  the  part  of  the  widow, 
even  before  the  death  of  Mr.  Jones,  of  the  terms  of  the  agreement 
I  am  convinced  by  the  proofs  in  the  case  that,  at  the  time  the 
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paper  was  signed,  Mrs.  Jones  did  not  know  its  contents;  that  its 
contents  had  been  frandulently  concealed  from  her  by  the  intes- 
tate; and  that  she  was  induced  to  sign  it  by  representations  made 
to  her  by  the  intestate  at,  or  shortly  prior  to,  its  execution,  that 
it  contained  provisions  more  favorable  to  her  than  it  did  in  fact 
contain.  In  the  first  place,  the  very  terms  of  the  contract  itself,, 
viewed  in  the  light  of  the  surrounding  circumstances,  arouse  the 
suspicion  that  she  did  not  know  what  she  was  signing  when  she 
signed  this  paper.  It  is  apparent  that  the  marriage  was  one 
based  not  entirely  upon  sentiment,  and  it  is  fdiily  deducible  from 
the  facts  that  the  bettering  of  her  financial  condition  may  very 
naturally  and  very  properly  have  been  one  of  her  motives  in  en- 
tering into  this  lelation.  He  was  worth  |20,000,  and  it  is  safe 
to  say  her  estimate  of  his  possessions  was  not  smaller  than  that 
sum.  With  these  circumstances  in  mind,  it  is  hard  to  believe 
that  she  would  have  knowingly  agreed  to  accept  so  comparatively 
trifling  a  sum  as  the  interest  on  (2,000  during  her  lifetime  a» 
her  tsdmre  of  his  estate,  in  case  she  should  survive  him.  llie  f act^ 
too,  that  he  had  the  contract  dravm  up  complete  in  every  detail,, 
.even  to  its  date,  before  he  started  for  Saratoga,  leaving  nothing 
open  for  negotiation  between  himself  and  the  other  party  when  he 
should  meet  her,  is  also  a  significant  circumstance  in  the  case. 
.It  may  be,  of  course,  that  the  details  of  the  agreement  had  pre- 
vioiisly  been  settled  between  the  parties,  but  there  is  no  evidence 
in  the  case  showing  any  prior  meeting  of  the  parties  more  recent 
than  the  occasion  of  her  week's  visit  to  Gamillus  in  the  fall  of  1885; 
so  that  no  opportunity  was  afforded  for  such  prior  negotiation,, 
except  through  the  mails  or  through  third  parties;  and  there  are 
no  suggestions  either  of  correspondence  or  of  the  intervention  oC 
third  jwrties  in  the  case. 

The  statements  made  by  the  deceased  to  George  Langdon  aud  to 
Mr.  Corey,  the  notary,  at  the  time  the  paper  was  beiug  acknowl- 
edged, that  he  was  'Agoing  to  do  nicely  by  Maggie,"  and  to  Mrs. 
Laagdon,  that  he  was  going  to  give  his  future  wife  f 2,000,  I  am 
forced  to  believe,  were  made  by  him  for  the  purpose  of  waring  off 
scrutiny  on  the  part  of  the  relatives  into  the  contents  of  the  paper* 
I  can  hardly  believe  that  Mr.  Jones  himself  felt  that  the  provision 
which  the  agreement  made  for  his  widow  was  a  liberal  or  ade- 
quate one.  But,  if  three  reputable  witnesses  in  this  case  are  to 
be  believed,  the  decedent,  in  his  lifetime,  made  admissions  relat- 
ing to  this  contract  and  the  circumstances  attending  its  execution 
which,  with  the  others  facts  of  the  case,  leave  no  room  for  doubt 
but  that  the  intended  wife  was  deceived  into  signing  this  paper 
by  the  Intended  husband's  fraudulent  concealment  of  the  content* 
of  the  writing,  and  pailly,  at  least,  by  his  representation  to  her  that 
his  purpose  in  having  the  instrument  signed  was  to  show  to  hi» 
sisters,  to  convince  them  that  she  did  not  marry  him  for  his  money,, 
by  way  of  reconciling  them  to  his  remarriage.  Miss  Prances 
Langdon,  a  sister  of  the  widow,  testified  that  on  the  evening  the 
pax)er  was  signed,  at  her  brother's  house,  in  Saratoga  Springs^ 
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end  after  it  was  signed  and  acknowle^ed  before  a  notary,  she 
<the  witness)  and  Mr.  Jones  and  his  intended  wife  were  sitting  in 
the  back  parlor,  conversing  on  general  topics,  when  her  sister 
«poke  np,  and,  addressing  Mr.  Jones,  said,  'William,  I  ought  to 
have  read  that  paper  before  I  signed  it;"  and  that  he  said,  **Mar 
^aret,  that  would  make  no  difference;  it  is  a  paper  that  I  have  had 
drawn  up  to  show  my  sisters  that  you  have  not  married  me  for  my 
money,  but  it  will  never  make  any  difference  to  you."  Mrs.  Frances 
M.  Oliver  testifies  to  a  conversation  had  at  her  house  in  Syracufle, 
l)etween  herself  and  the  deceased,  after  the  marriage  and  after 
the  separation  of  the  parties,  in  which  she  asked  the  decedent  if 
bis  wife  realized  that  she  was  signing  away  her  rights  when  she 
signed  this  paper,  and  he  said,  ^^o;  she  didnV  ^And  I  asked 
hha  if  he  said  to  her  that  he  only  asked  her  to  sign  tiiat  paper 
to  satisfy  his  sisters  that  she  didn't  marry  him  for  his  money, 
as  they  tiiought  she  did,  and  he  said  he  did,  and  that  she  shouldn't 
lose  anything  by  it."  And,  again,  Margaret  A,  Clark,  a  former 
matron  of  the  ^^ome"  in  this  city,  testifies  that  on  an  occasion, 
when  Mrs.  Jones  was  staying  at  that  institution,  after  her  separa- 
tion  from  her  husband,  Mr.  Jones  came  there  to  request  of  her 
<Mrs.  Clark)  to  use  her  influence  to  persuade  Mrs.  Jones  to  ac- 
cept a  certain  sum  as  a  weekly  allowance,  and  in  the  course  of 
the  conversation  Mrs.  Clark  asked  him:  ^^Did  you  ask  Margaret 
to  sign  a  paper,  or  did  she  sign  a  paper  the  night  before  she  was 
married?  He  said  ^es.'  I  said.  Tor  why  and  for  what?'  He 
says,  ^  wished  to  convince  my  sisters  that  she  was  not  marrying 
me  for  my  money.'  I  said,  ^id  Margaret  know  what  she  was 
signing  when  she  signed  that  paper?'  The  first  time  I  asked  the 
question  he  shook  his  head,  and  didn't  speak.  Then  I  asked  it 
again,  and  he  said  ^o.'"  These  admissions,  made  by  the  intes- 
tate to  three  different  persons,  on  three  separate  occasions,  are 
absolutely  inconsistent  with  the  existence  of  good  faith  on  his 
part  in  his  dealing  with  his  intended  wife  on  the  occasion  of  his 
securing  her  signature  to  the  instrument  in  question,  and  they  go 
a  great  way  in  leading  me  to  believe  and  to  find  that  tiie  intes* 
tjate  fraudulently  concealed  from  liis  intended  wife  the  full  im- 
port and  contents  of  the  paper  which  she  signed.  The  law  ap- 
plicable to  these  facts  is  furnished  by  the  same  case,  (Pierce  v. 
Pierce,  71  N.  Y.  154,)  as  follows: 

"While  an  antemiptinl  contract  by  which  the  future  wife  releases  an  claims 
Aiminst  the  estate  of  her  husband  upon  his  decease  wUl  be  sustahied  when 
tnirly  made,  yet,  from  the  confidential  relations  between  the  parties,  it  wffl 
\ye  regarded  with  the  most  rigid  scrutiny;  and,  where  the  circumstances  e^ 
tabllsh  that  the  woman  has  been  deceived  or  induced  by  false  pretenses  to 
«nter  into  the  contract,  it  wiU  be  held  null  and  void.  It  seems  tbat  the  pre- 
sumption is  against  the  validity  of  such  a  contract,  and  the  burden  of  proof 
Is  cast  upon  the  husband  or  his  representatives  to  show  perfect  good  faith, 
«nd  strict  proof  will  be  required,  particularly  wbere  the  provision  made  for 
the  wife  Lb  inequitable  and  unreasonably  disproportionate." 

Judging  the  facts  in  this  case  by  this  standard  of  legal  principles, 
it  may  s^ely  be  said  that  so  much  suspicion  has  bmi  cast  upon 
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the  transactions  which  resulted  in  the  signing  of  this  paper  that 
the  burden  of  proof  which  the  law,  after  proof  of  such  facts,  places 
upon  the  representatives  of  the  husband  to  show  i)erfect  good 
faith,  has  not  been  met  by  the  administrator.  There  is  consid- 
erable proof  in  the  case,  and  some  of  it  of  great  force,  brought  out 
hy  the  petitioner,  tending  to  show,  both  before  and  after  the  intes- 
tate's death,  knowledge  on  the  part  of  Mrs.  Jones  of  the  contents 
of  this  pax)er,  as  well  as  acquiescence  by  her  in  its  provisions; 
and  this  class  of  evidence,  however,  while  it  is  entitled  to  great 
weight  in  afFecting  the  probabilities  of  the  matter,  at  most,  as 
it  seems  to  me,  tends  to  show  that  she  thought  she  was  bound 
by  the  agreement,  and  does  not  bear  upon  the  vital  question  in 
this  case — ^viz.  what  took  place  at  the  time  of  the  execution  of  this 
instrument? — with  the  same  degree  of  force  as  do  the  admissions 
of  the  intestate  as  to  the  very  transaction  itself.  The  agreement 
in  question  must  be  held  to  be  null  and  void.  A  decree  may  be 
entered  ui)on  five  days'  notice  judicially  settling  the  accounts  of 
the  administrator  as  filed,  except  the  item  of  f 2,000  above  referred 
to,  included  in  the  disbursements,  which  is  disallowed,  and  also 
allowing,  after  making  proper  deductions  for  cash  already  paid  her, 
$160  in  cafib  and  any  household  articles  (or  their  value)  which 
ought  to  have  been  set  off  to  her  as  widow  las  her  exemption,  and 
distributing  the  surplus  of  the  estate  among  the  widow  and  next  of 
kin,  as  provided  by  the  statute.  All  questions  of  costs  and  allow- 
ances for  counsel  in  this  proceeding  are  reserved  until  the  entry 
of  the  decrea 

(3  Misc.  Rep.  388.) 
In  re  THOMAS'  ESTATE. 

(Surrogate's  Ck>urt,  Cattaraugus  Ooonty.    April,  1803.) 

1.   DSSCBNT  AND  DiSTRIBUTIOlf— COLLATERAL  IkHSRITAKCB  TAXBS. 

Laws  1887,  c.  713,  §  25,  repeals  aU  acts  or  parts  of  acts  inconsistent  there- 
with,  but  as  amended  by  Laws  1889,  c  479,  applies  to  estates  of  deceased 
persons,  where  no  assessment  of  tax  has  been  made,  to  whidi  the  estates 
woold  be  liable  under  the  act  Held,  that  legatees  within  the  exemption 
of  Laws  1887,  c.  713,  S  1,  as  penons  to  whom  deceased,  for  10  years  before 
her  death,  had  stood  in  the  mutually-acknowledged  relation  of  a  parent, 
were  exempt  from  assessment  made  after  passage  of  the  act  of  1889,  and 
did  not  lose  thehr  right  by  Laws  1892,  c  899,  S  23,  repealing,  hiter  alia, 
Laws  1889,  c  479,  since  the  saving  clause  provides  that  such  repeal 
shaU  not  affect  any  act  done,  or  right  accruing  or  accrued,  before  May  1, 
1892. 

8.  Same— Taxablb  Propehtt. 

Money  representing  deceased's  distributive  share  in  an  estate  situate 
and  administered  in  another  state,  which  Lb  remitted  direct  ftom  sudi 
other  state  to  the  trustee  under  the  will.  Lb  not  taxable  as  property  within 
the  state. 

3^  Same— CoBPOBATB  Stock. 

Stock  of  corporations  organized,  having  their  headquarters,  and  paying 
their  dividends  in  another  state,  is  not  tajcable  as  property  within  the 
state,  though  owned  by  deceased  in  the  state. 
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Proceeding  to  determine  whether  the  estate  of  testatrix  is  Bub- 
ject  to  the  inheritance  and  legacy  tax  law. 

A.  &  G.  E.  Springy  for  executors  and  legatees. 

DAVIE,  S.  Testatrix  died  at  the  town  of  Hinsdale^  Cattaraugiis 
county,  on  the  18th  day  of  February,  1887.  Her  last  will  and 
testament  was  admitted  to  probate  on  the  14th  day  of  March  fol- 
lowing, and  letters  thereui)on  issued  to  the  executor  therein  named* 
Testatrix  devised  her  real  estate  and  bequeatiied  |1,000  in  money 
to  EDen  P.  Thompson,  and  the  balance  of  her  estate  to  Helen  U. 
Hicks.  No  proceelings  having  been  instituted  by  the  executor  for 
the  purpose  of  determrning  the  amount  of  tax  to  which  said  estate 
was  apparently  liable  under  the  provisions  of  chapter  483,  Laws 
1885,  an  appraiser  was  appointed,  upon  the  surrogate's  own  mo- 
tion, for  the  purpose  of  determining  the  value  of  said  estate,  pur- 
suant to  the  requirement  of  section  13  of  said  act  From  the  re^ 
port  of  such  appraisal,  filed  on  the  10th  day  of  April,  1893,  it  ap- 
pears that  the  fair  market  value  of  the  real  estate  of  which  testa- 
trix died  seised  was  f  1,000,  and,  of  the  personal  estate,  (6,550. 
Upon  the  proceedings  before  the  surrogate  to  determine  the  tax, 
upon  such  report,  the  executor  and  legatees  api)ear  and  daim 
exemption  from  taxation  ux)on  the  alleged  grounds— First,  that 
testatrix  sustained  the  mutually-acknowledged  relation  of  parent 
to  the  legatees  for  more  than  10  years  next  preceding  her  death; 
and,  second,  that  the  entire  personal  estate  of  testatrix  came  into 
this  state  after  her  death,  simply  for  the  purpose  of  distribution. 

From  the  evidence  taken  in  this  proceeding,  it  appears  that  these 
legatees  were  not  related  to  the  testatrix,  nor  had  they  been  legally 
adopted  by  her,  in  conformity  with  the  laws  of  this  state;  but  for 
more  than  10  years  prior  to  her  death  the  mutually-acknowledged 
relation  of  parent  and  child  had  existed  between  testatrix  and  the 
legatees,  ^ey  each  began  residing  with  testatrix  in  eariy  in- 
fancy, having  no  home  of  their  own,  and  no  means  of  support,  and 
were  maintained  and  educated  by  the  testatrix,  assumed  her  name, 
called  her  '^mother,''  and  she  exercised  the  same  parental  care  over, 
and  manifested  the  same  affection  for,  each  of  them,  as  if  they 
had  in  fact  been  her  own  children.  Under  the  provisions  of  chap 
ter  483,  Laws  1885,  such  relationship,  however  long  continued, 
was  of  no  consequence.  Legacies  to  adopted  children,  or  those 
standing  in  that  relation,  of  real  or  personal  property,  of  the  value 
of  f 500  or  over,  were  made  liable  to  taxation.  By  chapter  713, 
Laws  1887,  adopted  children,  and  persons  to  whom  the  testator 
had  sustained  the  relation  of  parent  for  ten  years,  were  exempted 
from  such  taxation;  but  it  did  not  in  express  terms,  or  legal  effect, 
grant  exemption  from  the  operation  of  tiie  act  of  1885,  in  the  lim- 
ited number  of  cases  in  which  the  tax  had  accrued  under  the 
original  act,  and  was  uncollected  at  the  time  of  the  passas^e  of  the 
amendment.    In  re  Cayuga  Co.,  46  Hun,  659;   Id.,  Ill  Ni  T.  343, 
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18  N.  E.  Rep.  866;  In  re  KemeyB,  66  Hun,  118,  9  N.  T.  Supp.  182. 
Section  25  of  thia  amendatory  act  is  aB  follows: 
"AU  acts  or  parts  of  acts  IncoDSlstent  with  ttiUi  act  are  hereby  repealed." 

And  this  section  was  amended  by  chapter  479,  Laws  1889,  so  as 
to  read  as  follows: 

"AU  acts  and  parts  of  acts  inconsist^it  with  the  provisioiis  of  this  act  are 
hereby  repealed,  but  this  act  shall  apply  to  aU  estates  of  deceased  persons 
where  no  assessment  of  tax  has  been  made,  to  which  such  estate  or  estates 
are  liable,  under  the  provisions  of  the  foregoing  act" 

The  assessment  not  having  been  made  in  this  case  at  the  time 
of  the  passage  of  the  act  of  1889,  the  exemption  to  adopted  chil- 
dren provided  by  chapter  713,  Laws  1887,  became  operative  in  this 
case;  and  these  two  legatees,  in  consequence,  stood  in  the  same 
situation  as  if  the  clause  exempting  them  had  been  contained  in 
the  original  act  By  chapter  399,  Laws  1892,  the  laws  relating  to 
taxable  transfers  of  property  were  still  further  modified,  and  sec- 
tion 23  of  the  act  of  1892  provides  as  follows: 

"Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that  portion  speci- 
fied in  the  lost  column  is  repealed.'^ 

In  the  column  of  said  schedule  is  all  of  chaptar  479,  Laws  1889^ 
but  the  ^^saving  clause''  in  the  act  of  1892  provides  as  follows: 

'The  repeal  of  a  law,  or  any  part  of  it,  specified  in  the  annexed  schedule 
BbaU  not  aifect  or  impair  any  act  done  or  right  accruing,  accrued  or  ac- 
quired *  *  *  prior  to  May  1, 1892,  but  the  same  may  be  asserted,  enforced 
*    *   *   as  fully  and  to  the  same  extent  as  if  such  law  had  not  been  repealed/* 

The  legatees  in  this  case  having  acquired  a  right  under  the  pro- 
visions  of  chapter  479,  Laws  1889, — ^that  is,  the  privilege  of  ex- 
emption from  taxation  under  the  provisions  of  the  act  of  1885, — 
such  right  was  not  divested  by  the  adoption  of  the  act  of  1892,  the 
**8aving  clause"  of  such  act  preventing  that  result  Hence  it 
must  1^  held,  in  this  case,  that  the  estate  of  testatrix  is  not  sub- 
ject to  taxation. 

The  conclusions  thus  reached  are  not  to  any  extent  in  conflict 
with  the  rule  established  in  Be  Kemeys,  above  cited  Li  that 
case,  where  a  tax  had  become  payable  under  the  act  of  1885,  upon  a 
gift  by  testatrix  to  an  adopted  child,  there  had  not  only  been  an 
assessment,  but  an  order  made  by  the  surrogate,  fixing  and  de- 
termining such  tax,  on  the  27th  day  of  May,  1887;  and  it  was  ac- 
cordingly held  that  the  right  of  the  state  to  coUect  this  tax  was 
not  taken  away  by  chapter  479,  Laws  1889,  which  went  into  effect 
June  14,  1889.  But  this  case  distinctly  recognizes  the  intention 
and  design  of  the  legislature  by  the  enactment  of  chapter  479, 
Laws  1889,  to  create  an  exemption  in  those  cases  where  no  asj- 
sessment  had  been  made  prior  to  the  act  of  1887. 

It  further  appeared  from  the  evidence  that  the  personal  estate 
of  said  deceased  consisted  exclusively  of  her  distributive  share 
in  the  estate  of  a  deceased  sister,  who  resided  at  the  time  of 
her  death  in  the  city  of  Cleveland  and  state  of  Ohio;  that  no  part 
of  said  estate  had  come  into  the  possession  of  the  testatrix  prior  to 
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her  death,  aside  from  Ihe  certificates  of  stock  hereinafter  mai- 
tioned,  but  the  same  consisted  of  money  remitted  directly  from  the 
trustee  of  the  estate  of  said  deceased  sister  to  the  executor  heidn, 
for  the  purposes  of  distribution.  That  portion  of  the  personal 
estate  is  not  liable  to  taxation.  In  re  Swift,  (Sup.)  19  N.  Y.  Supp. 
292. 

At  the  time  of  the  death  of  the  testatrix,  she  was  the  owner 
of,  and  had  in  her  i>ossession,  certificates  for  10  shares  of  the  capital 
stock  of  the  Cleveland  &  Pittsburgh  Railroad  Company,  of  the 
value  of  (500;  also,  certificates  for  40  shares  of  the  capital  stock 
of  the  People's  Gaslight  Company  of  the  city  of  Cleveland,  of  the 
value  of  f  1,000.  Both  of  these  companies  were  foreign  corpora- 
tions organized  under  the  laws  of  Ohio  and  Pennsylvania.  Testa- 
trix had  derived  title  to  such  stock  from  the  estate  of  said  de- 
ceased sister.  The  dividends  accruing  upon  such  stock  were  made 
payable  at  the  home  office  of  such  corporations,  in  the  city  of 
Cleveland,  and  by  the  terms  of  said  certificates  they  could  be  trans- 
ferred only  upon  presentation  at  such  office.  The  executor,  after 
qualifying  as  such,  sent  these  certificates  to  Cleveland,  where  they 
were  negotiated  at  their  face  value,  and  the  money  derived  there- 
from remitted  to  the  executor.  It  has  been  held  that  stock  of 
corporations  created  under  the  laws  of  other  states,  owned  by 
residents  of  this  state,  are  not  assessable  for  the  purpcse  of  general 
taxation.  People  v.  Commissioners  of  Taxes,  4  Hun,  595.  The 
court,  in  the  opinion  in  that  case,  says: 

"Such  corporations  are  taxable,  and  we  must  presume,  in  the  absence  of 
proof,  that  taxes  in  their  respective  home  states  axe  duly  a^saessed  and  col- 
lected upon  their  capital  stock  or  property.  The  stock  In  such  corporaticms, 
held  by  individuals  here,  are  simply  representatives  of  capital  or  property  em- 
ployed in  business  in  other  states,  the  title  to  which  Is  vested  in,  and  con- 
trolled by,  the  artificial  person  created  by,  and  residing  In,  midb.  state;  they 
represent  an  interest  which  Is  or  may  become  a  membership  in  the  oorpora- 
tion,  and  evidence  to  participate  in  divided  profits,  and  in  the  ultimate  divi- 
dend of  surplus  after  the  payment  of  debts  and  obligations  of  the  corpocm- 
Ugdu  The  stock  certificates  are  not  themselves  the  property,  but  evidences 
of  the  rl^ts  just  mentioned,  to  be  possessed,  enjoyed,  and  enforced  under 
and  in  conformity  with  the  laws  of  the  state  which  created  the  body  ooipo- 
rate.  The  property  of  the  corporation,  whether  real  or  personal,  in  which 
tiiese  certificates  of  legal  or  equitable  rights  are  outstanding,  is  not  within  the 
state,  which  by  the  general  statute  is  the  test  of  taxabiUty." 

While  a  succession  tax  is  not  a  tax  on  the  property,  but  upon  the 
privilege  of  succeeding  to  the  inheritance,  (Oool^,  Tax'n,  [2d  Ed.] 
30,)  I  em  of  the  opinion  that  the  reasons  suggested  in  the  opinion 
cited  are  cogent  in  leading  to  the  concluaLon  that  such  certificates 
of  stock  are  not  property  within  this  state,  subject  to  taxation  un- 
der the  provisions  of  chapter  483,  Laws  1885,  or  acts  amending  tito 
same. 
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(3  mac  Rep.  388.) 
In  re  BEAGETS  BSTATO. 

(Surrogate's  Court,  GattarauiniB  County.    April,  1883.) 

1.   JmUSDTCTIOK  OF  8UBROOAT1&8— RSHBARtNO. 

Under  Code  Olyll  Proc.  S  2481,  sabd.  6,  providing  that  the  surrogate  may 
grant  a  new  hearing  for  fraud,  clerical  error,  or  other  soflldent  cause,  in 
the  same  manner  as  a  court  of  record  exercises  the  power,  an  alleged  er- 
roneous construction  of  the  law  is  not  a  ''sufficient  cause,"  within  the 
statute. 

9l  Accountikg  by  EzBOUTOBs^REOPBinNa  Sbttlbmbntb. 

A  decree  settling  the  account  of  an  executor  will  be  opened  on  affldaylts 
that  the  executor  charged  the  estate  with  the  full  amount  of  a  note  due  by 
the  estate,  and  paid  by  him,  when  in  fact  he  obtained  a  settlement  of  the 
same  at  a  considerable  discount 

8.  Baub— Clbbigal  Mistakb. 

A  decree  settling  an  estate  will  be  opened  for  the  purpose  of  correcting 
a  clerical  error. 

Application  by  the  widow  of  testator  for  a  rehearing,  and  to  open 
the  decree  heretofore  entered  constming  the  will  and  settling  the 
executor's  accounts.     Granted. 

For  former  report,  see  22  N.  Y.  Bupp.  1079. 

W.  G.  Laidlaw,  for  the  widow. 

A.  &  G.  E.  Spring,  for  the  executor. 

DAVIE,  S.  The  accounts  of  the  executor  were  judicially  settled 
by  a  decree  made  on  the  2l8t  day  of  September,  1892.  In  order 
to  determine  the  proi)er  disposition  to  be  made  of  the  personal  prop- 
erty belonging  to  the  estate,  a  construction  of  the  will  became  nec- 
essary; and  the  question  presented  was  whether,  under  the  terms 
of  the  will,  the  widow  took  the  personal  proi)erty  absolutely,  or 
only  a  life  estate  therein.  The  widow  was  represented  by  counsel 
upon  the  proceedings  for  such  judicial  settlement  This  question  of 
construction  was  distinctly  raised,  discussed,  submitted,  and  de- 
cided by  the  surrogate,  it  being  then  held  that  the  widow  was  only 
entitled  to  the  use  of  such  property  during  life.  The  determination 
of  such  question  depended  largely  ui>on  the  particular  phraseology 
of  the  will  itself.  There  was  no  conflict  of  evidence  relating  to  any 
of  the  extraneous  circumstances  to  which  resort  was  had  in  ascer- 
taining the  intention  of  testator.  The  question  involved  was  one  of 
law,,  and  tiie  ground  alleged  in  the  moving  papers  for  asking  such 
rehearing  is  that  the  decision  of  the  surrogate  upon  this  proposition 
was  erroneous,  as  matter  of  law.  Assuming  such  to  be  the  case, 
does  the  i)ower  exist  to  grant  the  relief  sought?  The  Code  provides 
that  the  surix)gate  may  open,  vacate,  modify,  or  set  aside  an  order 
or  decree  of  his  court,  or  grant  a  new  trial  or  new  hearing,  for 
fraud,  newly-discovered  evidence,  clerical  error,  or  other  sufficient 
cause;  such  power,  however,  to  be  exercised  only  in  a  like  case 
and  in  the  same  manner  as  a  court  of  record  and  of  general  juris- 
diction exercises  the  same  power,  (Code,  §  2481,  subd.  6;)  and  the 
suggestion  of  the  counsel  for  the  widow  is  that  the  alleged  erroneous 
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determination  of  the  question  of  construction  constitutes  a  'Suffi- 
cient cause/'  within  the  meaning  of  the  subdivision  above  cited, 
but  such  suggestion  is  not  sustained  by  the  decisions  defining  the 
powers  of  surrogates  under  that  subdivision.  It  is  held  that  such 
lowers  are  limited  to  cases  where  "fraud,  newly-discovered  evidence, 
clerical  error,''  or  other  sufficient  causes  of  a  like  nature  exist.  In  re 
Hawley,  100  N.  Y.  206,  3  N.  E.  Rep.  68.  "Other  sufficient  cause' 
means  causes  of  like  nature  with  those  specifically  named.  In  re 
Tilden,  98  N.  Y.  434.  The  subdivision  cited  does  not  i)ermit  a 
resort  to  this  method  of  review  where  the  only  error  comidained  of 
is  one  of  law.  In  re  Dey  Ermand,  24  Hun,  1;  In  re  O'Niel,  46  Hun, 
600;  In  re  Hawley,  100  N.  Y.  206,  3  N.  E.  Rep.  68;  Trust  CJo.  v. 
Hill,  4  Dem.  Sur.  250.  In  view  of  these  detcisions  I  am  of  the  opinion 
that  no  authority  exists  for  permitting  a  reargument  or  rehearing 
upon  the  question  of  construction,  and  that  the  motion  should,  to 
that  extent,  be  denied. 

The  principal  affidavit  upon  which  this  application  is  based  is 
not  made  by  the  widow,  but  by  her  attorney,  and  consequently  the 
allegations  therein  contained  are,  necessarily,  largely  upon  informa- 
tion and  belief;  but  no  objection  is  made  to  ithe  form  of  the  moving 
papers,  and  this  motion  has  been  argued  and  submitted  ui>on  the 
understanding  that  the  papers  were  in  all  respects  regular.  In  the 
account  filed  and  judicially  settled,  the  executor  ci^dits  himself, 
and  charges  the  estate,  with  the  full  amount  of  a  certain  note  paid 
by  hiin,  which  note  was  signed  by  the  deceased  and  the  executor 
himself;  and  such  proof  was  adduced  upon  the  trial  as  to  lead  to  the 
conclusion  that  such  note  was,  in  fact,  primarily  the  individual  in- 
debtedness of  the  deceased.  It  is  alleged  in  the  moving  papers 
that  the  said  executor  did  not  in  fact  pay  the  full  amount  of  such 
note,  but  procured  a  settlement  of  the  same  at  a  considerable  dis- 
count, without  giving  the  estate  the  benefit  of  such  deduction,  and 
that  such  information  has  come  to  the  knowledge  of  the  widow  since 
the  former  trial  If  these  statements  are  true,  and  the  executor  has 
in  fact  secured  a  substantial  deduction  upon  this  indebtedness,  and 
himself  retained  the  benefit  thereof,  he  is  certainly  guilty  of  de- 
cidedly Improper  and  reprehensible  conduct,  which  should  not  be 
sanctioned  or  sustained.  The  newly-discovered  evidence  claimed  to 
exist  is  the  declarations  of  the  executor  to  the  effect  that  such  de- 
duction from  the  amount  of  said  note  had  been  obtained  by  him, 
and  the  papers  presented  are  sufficient  to  warrant  the  opening  of  Ihe 
decree  to  tiie  extent  and  for  the  purpose  of  ascertaining  the  truth 
relating  to  such  charge. 

Again,  it  is  alleged  on  part  of  the  widow  that  a  clerical  errw 
was  committed  in  the  drafting  of  the  decree,  and  that  the  decree,  as 
drawn,  is  not,  in  consequence,  in  conformity  with  the  decision  made 
upon  llie  question  of  construction.  The  claim  made  is  that,  under 
such  construction,  the  widow  is  entitled  to  entire  avails  of,  and 
accruing  interest  upon,  the  personal  estate  from  the  death  of  the 
testator,  and  that  by  the  decree  entered  she  is  deprived  of  all  or 
of  a  part  of  such  interest  and  avails  accruing  between  the  death  of 
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testator  and  the  date  of  the  decree.     If  such  error  exists,  that,  too, 
should  be  corrected,  and  the  decree  opened  for  that  purpose. 

An  order  should  be  entered,  opening  said  decree,  and  granting 
a  rehearing  in  this  matter,  for  the  purpose  of  determining  tilie  ques- 
tion of  the  executor^s  liability  to  the  estate  for  the  deduction  ob- 
tained on  said  note,  and  for  the  further  purpose  of  correcting  such 
clerical  error  as  may  exist  in  the  form  of  the  decree. 


(3  Misc.  Rep.  503.) 
In  re  VAN  WERT'S  ESTATE. 

In  re  NIVBN. 

(Surrogate's  Court,  Westchester  Coanty.    May,  1893.) 

1.   AOMINISTBATORS— ACCOUNTU^G — ACTS  OF  Ck)ADMmi8TBA.T0B. 

Where  an  administrator  turns  over  the  property  of  the  estate  to  his 
coadministrator,  t^o  is  also  next  of  kin  of  intestate,  he  cannot  be  re- 
qiiired  to  account  therefor  by  the  administrators  of  his  coadministrator. 
S.  Samb— Btatutb  of  Limitations. 

An  application  by  an  administrator  for  a  Judicial  settlement  of  his  ao- 
counts  (iGPter  ihe  right  of  the  beneficiaries  of  the  estate  to  compel  him  to 
account  Is  barred  by  limitation  does  not  preclude  Mm  from  pleading  the 
statute  of  limitations  against  objections  to  the  accounts  made  by  the 
b^icliciaries. 

Proceeding  by  Thornton  M.  Niven  for  the  judicial  settlement  of 
his  accounts  as  surviving  administrator  of  John  A.  Van  Wert,  de- 
ceased. 

Thornton  AL  Niven,  in  pro.  per.,  (Walter  Edwards,  of  counsel,) 
for  the  administrator. 

John  T.  Anderson,  (L.  T.  Yale,  of  counsel,)  for  contestants. 

COFFIN,  S.  It  is  an  undisputed  fact  that  the  deceased  ad- 
ministrator received  moneys  and  property  of  the  intestate  amount- 
ing to  at  least  f  26,000,  which  was  nearly  the  amount  of  the  original 
'estate.  Neither  this  administrator,  as  survivor,  nor  any  person 
interested  in  the  estate,  has  called  upon  the  administrators  of  the 
deceased  administrator  to  account,  nor  have  thofie  administrators 
voluntarily  rendered  any  account,  as  provided  by  section  2606  of 
the  Code.  How,  then,  can  it  be  expected  that  Mr.  Niven  should 
account  and  be  held  liable  for  the  whole  assets,  when  the  greater 
part  fell  into  the  hands  of  his  coadministrator,  whether  originally 
taken  by  him,  or  handed  over  to  him  by  Niven?  Non  constat  but 
that  they,  or  the  greater  part  of  them,  remained  in  his  hands  at  the 
time  of  his  death.  If  an  accounting  had  taken  place  under  the 
above  section  of  the  C3ode,  the  fact. would,  perhaps,  have  been  asr 
•certained  whether  he  had  misapplied  or  wasted  them,  and  whether 
Niven,  by  handing  them  to  him,  or  permitting  him  to  take  thi  m, 
was  chargeable  with  a  devastavit  It  seems,  under  the  circum- 
stances, that  this  accounting  must  fail  of  producing  satisfactory 
and  conclusive  results.  It  is  true,  however,  that,  under  the  pro* 
visions  of  section  2729,  one  of  two  or  more  administrators  may 
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present  a  petition  far  the  judicial  Bettlemeixt  of  his  separate  ac- 
count, and  pray  that  his  coadministrator  may  be  cited  to  attend. 
That  is  not  this  case,  but  the  administrators  of  the  deceased  ad- 
ministrator have  been  cited.  The  duties  of  the  deceased  adminia- 
trator  were  paramount  to  his  interests  as  next  of  kin,  and  his  ad- 
ministrators in  this  prooeediDg  stand  precisely  in  his  place.  They 
can  no  more  question  any  act  of  his  than  he  could,  if  he  were  alive 
and  a  party  to  this  matter.  He  certainly  could  not  be  allowed 
to  charge  his  coadministrator  with  a  devastavit  in  handing  over 
the  moneys  of  the  estate  to  him,  or  of  taking  title  to  himself 
of  lands  sold  under  the  foreclosure  of  a  mortgage  bdonging  to  the 
estate,  or  of  taking  assignments  of  such  mortgages  to  himself. 
If  he  were  guilty  of  a  devastavit,  his  administrators  are  in  no  posi- 
tion to  allege  it  in  this  proceeding.  The  administrators  seem  to 
have  acted  in  entire  harmony  in  mismanaging  the  affairs  of  tlie 
estate,  and  each  one  apx)ears  to  have  had  a  knowledge  of  what 
the  other  one  did,  and  no  complaint  was*  ever  made.  Their 
duty  was  a  plain  statutory  one,  and  they  should  have  closed  up  the 
matter  many  years  since;  but,  instead  of  doing  so,  they  appear  to 
have  managed  it  as  though  it  all  belonged  to  the  two  next  of 
kin,  as  it  did,  without  regard  to  the  fact  that  they  must  die,  when 
others  might  step  in  and  criticise  their  acts.  The  only  safe  guides 
for  executors  and  administrators  are  the  statutes  on  the  subject. 
A  failure  to  observe  them  almost  inevitably  leads  to  trouble  Here 
they  invested  and  reinvested  moneys,  and  did  many  other  things 
that  were  entirely  foreign  to  their  duties,  but  of  which  these  con- 
testing administrators  have  no  right  to  complain;  and  hence  their 
objections  must  falL 

The  statute  of  limitations  is  invoked  as  a  protection  by  the  ac- 
counting party,  and  it  would  seem  that  it  is  a  shield  of  which  he 
may  rightfully  avail  himself  here.  Administration  was  granted 
in  October,  1877.  One  year  from  that  time  the  distributive  shares 
became  due.  The  administrator  next  of  kin  died  in  December,  1889. 
The  next  year  this  voluntary  proceeding  was  commenced,  and 
the  next  year,  before  its  conclusion,  Julia  Van  Wert,  the  only  other 
next  of  kin,  diedL  About  12  years,  therefore,  elapsed  before  any 
settiement  of  the  estate  was  sought  or  commenced,  within  which 
it  could  have  been  done.  It  was  held  in  the  case  of  House  v.  Agate, 
3  Bedf.  Sur.  307,  affirmed  by  the  general  term  on  appeal,  that  in 
such  case  the  statute  was  a  bar.  It  was  also  held  in  that  case 
that  the  fact  that  the  executor  applied  for  a  voluntary  accounting 
did  not  deprive  him  of  the  right  to  set  up  the  statute.  The  same 
doctrine  was  held  in  Be  Clayton,  (Surr.)  5  N.  Y.  Supp.  266. 
All  of  the  assets  of  this  estate  fell  at  once  into  the  hands  of 
the  administrators,  and  it  does  not  appear  that  any  have  since 
been  received.  The  interest  they  subsequentiy  received  on  securi- 
ties other  than  such  as  were  accruing  at  the  intestate's  death 
was  not  a  portion  of  the  assets  received  by  them.  It  may  be  said 
that  payments  were  made  by  the  accounting  party  to  **W.  A.  Van 
Wert,  coadministrator  and  next  of  kin,"  as  he  states  in  his  ac- 
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county  which  operate  to  take  the  case  out  of  the  statute.  A  pay- 
ment, usually,  to  revive  a  claim  barred,  is  upon  some  previous 
fixed  sum,  but  here  there  was  and  could  be  nothing  of  the  kind* 
I  am  inclined  to  think  that,  if  there  were  such  payment,  it  would 
not  operate  to  take  the  case  out  of  the  effect  of  the  statute.  How- 
ever that  may  be,  as  above  remarked,  the  duties  of  the  deceased 
administrator  were  paramount  to  his  rights  as  next  of  kin,  and  he 
must  be  deemed  to  have  received  such  moneys  in  his  official 
capacity,  to  be  duly  administered  by  him.  As  to  Julia  Van  Wert, 
it  does  not  appear  that  the  accounting  party  ever  paid  to  her 
anything  on  account  as  next  of  kin  or  otherwise  since  1878.  It 
w^as  claimed,  however,  by  him  that  his  coadministrator  acted  as 
agent  for  Julia,  and  that  he  handed  him  money  for  her,  while 
this  is  denied  by  the  contestants.  In  my  view  of  the  matter,  it  is 
unnecessary  to  decide  the  controversy.  The  statute  bars  her 
claim. 

It  seems  to  me  that  on  both  the  above  grounds  the  contestants 
have  established  no  liability  to  them  on  the  part  of  Mr.  Niven.  If 
this  be  so,  then  the  question  as  to  his  having  or  not  filed  proper 
vouchers  is  of  no  concern  to  the  contestants.  And,  again,  if  it  be 
correctly  held  that  the  moneys  paid  for  or  handed  to  the  de- 
ceased administrator  came  into  his  hands  in  his  official  capacity 
only,  then  they  were  not  payments,  and  vouchers  are  only  required 
for  payments  made  of  debts  or  shares  or  other  liabDities.  There 
should  be  disallowed  to  Mr.  Niven,  however,  his  costs  and  charges 
In  actions  in  which  he  was  concerned  as  attorney.  I  so  held  in  the 
case  of  Campbell  v.  Purdy,  5  Redf.  Sur.  434.  A  decree  will  be  pre- 
pared according  to  the  views  above  expressed,  with  costs  to  the 
surviving  administrator. 


(3  Misc.  Rop.  as.*).) 
In  re  KI^ETr'S  WILT^, 

In  re  JONES. 

(SuiTognte'8  Conrt!  Westchester  Coonty.   April,  1893.) 

Wii*i*»--Proof  op  Execution. 

In  a  proceocUnj:  in  New  York  for  the  probate  of  a  will  execated  In  Penn- 
sylvania 30  ye.irB  before,  the  sunivor  of  the  three  attesting  witnesses 
testiacMi  that  testator  presented  tlie  wlU  to  him  already  signed,  and  re- 
quested him  to  sign  as  a  witness,  but  he  did  not  remember  whether  tlte- 
other  witnesses  were  present.  The  handwriting  of  testator  and  tlie  do- 
ceased  attesting  witnesses  was  proved.  HchK  that  the  evidence  showed 
a  compliance  with  the  New  York  statute,  which  provides  that  tlie  attest- 
ing AAitnesses  shall  sign  at  the  request  of  testator,  which  is  not  required  hy 
the  Pennsylvania  statute. 

Application  by  Franklin  C.  Jones,  as  sole  surviving  executor,, 
for  the  probate  of  a  certified  copy  of  a  paper  purporting  to  be  the 
last  will,  with  a  codicil  thereto,  of  Frederick  Klett,  deceased,  late 
a  resident  of  the  city  of  Philadelphia,  in  the  commonwealth  of 
Pennsylvania,  The  paper  in  question  related  to  land  in  West- 
chester county,  in  the  state  of  New  York,  and  was  on  August  3, 1859, 
v.24N.Y.8.no.9 — 46 
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admitted  to  probate  by  the  register  of  wills  in  FhiladeliAiia.    Pro- 
bate granted. 

W.  ff.  Allerton,  for  petitioner. 

Stapler,  Smith  &  Tomlinson,  for  F.  K  Beckley  and  others. 

COFFIN,  S.  Judging  from  the  language  of  the  attestation 
clauses  of  the  will  and  codicil,  and  the  proofs  taken  on  the  probate 
by  the  register  of  wills,  the  laws  of  the  state  of  Pennsylvania  do  not 
require  that  the  witnesses  should  sign  at  the  request  of  the  testator, 
while  the  law  of  this  state  does.  In  order  that  the  will  may  be 
admitted  to  probate  here,  it  must  be  proven  to  have  been  executed 
according  to  the  laws  of  this  state.  The  attestation  clauses  lo  the 
will  and  codicil  are  similar,  and  state  that  thej'  were  "signal, 
sealed,  published,  and  declared''  by  the  testator,  "as  and  for  his  last 
will  and  testament,  in  the  presence  of  us,  who  have  hereto  sab- 
scribed  our  names  in  the  presence  of  the  testator  and  of  each  other." 
They  do  not  state  that  they  were  requested  by  him  to  so  sign,  and  the 
proofs  follow  the  attestation  clause.  Our  law,  as  stated,  requires 
this  request,  in  some  form,  to  be  made.  It  need  not,  how- 
ever, be  so  stated  in  the  attestation  dause.  That  is  no  part  of  the 
will;  and  a  will  may  be  proven  where  there  is  no  such  clause,  pro- 
vided the  witnesses  can  testify  to  facts  showing  a  compliance  with 
the  requirements  of  the  statute.  In  this  case  only  one  of  three  wit- 
nesses whose  names  are  signed  to  the  will  is  alive,  and  only  one  0/ 
three  to  the  codicil;  hence,  if  the  will  is  susceptible  of  proof  at 
all,  it  must  be  by  the  testimony  of  the  living  witness,  and  by  prov- 
ing the  handwriting  of  the  testator  and  of  the  subscribing  witnesses, 
under  section  2620  of  the  Code,  and  so  of  the  codicil.  Pleis,  the 
living  witness  to  the  will,  testifies  that  the  testator  presented  the 
will  to  him,  with  his  name  already  signed  to  it,  and  requested  him 
to  be  a  witness  to  his  will,  and  that  he  signed  it  accordingly.  Hiis 
is  all  our  statute  requires,  in  so  far  as  he  was  concerned;  it  having 
been  repeatedly  held  that  where  the  testator  presents  a  paper  with 
his  name  already  signed  to  it,  and  decl^ires  it  to  be  his  will,  it  is 
tantamount  to  an  acknowledgment  of  his  signature.  He  could  not 
after  the  lapse  of  more  than  30  years,  recollect  whether  the  other 
witnesses  were  present;  nor  was  it  necessary  that  he  should.  Hie 
statute  does  not  require  that  the  witnesses  shoidd  sign  in  the  pres- 
ence of  each  other.  The  handwriting  of  the  testator  and  of  the 
other  subscribing  witnesses  to  the  will  having  been  proven,  as 
provided  by  the  section  referred  to,  the  will  appears  to  be  snfficientlj 
established,  and  is  therefore  admitted  to  probate. 

The  only  surviving  witness  to  the  codicil  is  Richard  J.  WilMams. 
a  lawyer,  who  drew  the  codicil  to  the  will,  and  was  present  at  its 
<*xeeution.  He  does  not  swear  positively  that  he  saw  the  dececis*-!- 
sign  it,  but  believes  that  the  attestation  clause,  commencing 
^^Signed,  sealed,"  etc.,  states  correctly  what  occurred,  and  says  he 
signed  as  a  witness  at  the  request  of  the  deceased,  and  that  the 
other  two  witnesses  either  signed  at  the  request  of  the  deceased 
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or  at  his  (WilliainB')  request,  with  his- consent  The  handwriting  of 
Frederick  Klett  and  of  the  deceased  witnesses  was  sufQciently 
proven  by  another  witness.  Now,  while  Mr.  Williams  does  not  di- 
rectly testify  that  the  deceased  declared  the  paper  to  be  a  codicil  to 
his  will,  yet  he  does  say  that  be  prepared  the  codicil  at  his  bedside, 
and  at  his  dictation,  and  that  he  believes  the  attestation  clause, 
which  states  that  he  "published"  the  paper  as  such,  to  be  true. 
There  can  be  no  reasonable  doubt,  from  these  facts,  that  the  de- 
ceased fully  knew  and  understood  the  character  of  the  paper  which 
he  was  executing;  and  this  fulfills  the  requirements  of  the  statute 
in  this  respect  From  the  language  of  the  codicil  it  is  fair  to  infer 
that  it  was  indorsed  upon  or  api)ended  to  the  will,  for  it  says,  **I, 
Frederick  Klett,  the  within-named  testator,"  and  refers  correctly 
to  the  date  of  the  wilL  I  have  heretofore  hdd  in  Storm's  Will, 
S  Bedf.  Sur.  327,  that  the  proving  of  the  codicU,  under  similar  cir- 
cumstancesy  proves  the  wiU.  Both  are  therefore  admitted  to  pro- 
bate. 


(4  Misc.  Hep.  40.) 
In  re  BARKER. 

In  re  PLAOB. 

(Surrogate's.  Court,  New  York  County.   June,  1803.) 

OUARDIAir  AND  WaBD—ACC0UN7ING—L ACHES. 

A  ward,  having  come  of  age,  had  a  talk  with  her  mother,  who  had  been 
her  guardian,  about  accounts  between  them,  when  the  mother  said  that 
she  had  spent  the  entire  fund  on  living.  It  appeared  that  the  roother*0 
accounts  were  always  open  to  her  daughter's  inspection,  and  that  the 
latter  had  some  Imowledge  of  them,  even  as  to  very  trifling  charges 
against  herself.  Hdd^  that  she  could  not  call  her  mother  to  account  10 
years  after  her  majority. 

AccoiintiAg  by  Annie  M.  Place,  as  gnardian  of  Cora  N.  Barker. 
On  exceptions  to  referee's  report  Beport  overruled,  and  proceed- 
ings dismissed. 

Qiarles  F.  Wdls,  for  guardian. 
Large  &  Stallknecht,  for  wfmL 

BANBOM,  8.  This  is  an  accounting  hj  the  general  guardian 
of  the  infant  above  named,  originally  compulsory,  but  converted 
into  a  voluntary  proceeding.  Exceptions  are  filed  by  account- 
ant and  contestant.  On  the  8th  of  July,  1869,  Mrs.  Place,  the 
mother  of  the  infant,  was  appointed  general  guardian.  The 
ward  filed  a  petition  for  a  compulsory  accounting  March  9,  1891, 
22  years  after  the  appointment,  and  v^ithin  6  days  of  10  years  after 
the  ward  had  attained  her  majority.  Prior  to  the  taking  of  any 
testimony  in  this  proceeding  as  to  the  accountability  of  said 
guardian  for  moneys  received  and  paid  out  by  her  as  such,  counsel 
for  the  guardian  interposed  as  a  defense  t^e  statute  of  limitations, 
both  to  the  said  petition  of  the  said  contestant,  and  to  the  objec- 
tions to  said  account  of  said  guardian,  as  filed.  The  decision  of 
the  referee,  overruling  the  objection  of  the  statute  of  limitations. 


Digitized  by 


Google 


724  KEW    YORK   SUPPLEMENT,  VOl.  24.  [SuiT.  Ct* 

is  based  upon  In  re  Camp,  126  N.  T.  389,  27  N.  E.  Bep.  799,  which 
appears  to  hold  that  although  a  "paxty  may  cease  to  be  guardian, 
upon  the  ward  coming  of  age,  yet  so  long  as  the  property  remains 
in  his  possession  as  guardian,  and  unaccounted  for,  he  remains 
liable  to  account.  The  leading  case  in  this  state  upon  the  rule 
that,  as  between  the  trustee  and  the  cestui  que  trust,  no  statute 
of  limitations,  nor  any  bar  by  analogy  to  the  statute,  can  be  relied 
on,  is  Kane  v.  Bloodgood,  7  Johns.  Ch.  89.  The  case  of  Lockey  v. 
Lockey,  Prec.  Ch.  518,  referred  to  on  page  113,  7  Johns.  CIl,  clearly 
recognizes  the  rule  that,  where  there  is  a  legal  and  equitable 
rem^y  in  respect  to  the  same  subject-matter,  lie  latter  is  under 
the  control  of  the  same  statute  bar  with  the  former.  In  Buswell 
on  Limitations,  (page  193,)  it  is  stated  that  the  ancient  action 
of  account  was  the  remedy  provided  in  cases  where  there  waa  a 
privity  between  the  parties  as  against  a  bailiff  or  receiver,  or  a 
privity  in  law  as  against  a  guardian  in  socage.  Further  on  it  i» 
also  stated  that  the  i)eriod  of  limitation  to  an  account  is,  either 
by  construction  or  statute  provision,  made  the  same  in  equity 
as  at  law.  In  an  early  case  the  lord  chancellor  was  of  opinion 
that  "where  one  receives  the  profits  of  an  infant's  estate,  and,  six 
years  after  his  coming  of  age,  he  brings  a  bill  for  an  accoont,  the 
statute  of  limitations  was  a  bar  to  such  a  suit,  as  it  would  be 
to  an  action  of  account  at  law,"  and  cited  Lockey  v.  Lockey,  Prec 
Ch.  518.  The  administration  of  trusts  falling  within  the  peculiar 
and  exclusive  jurisdiction  of  courts  of  equity,  the  doctrine  is  es- 
tablished that  as  between  trustee  and  cestui  que  trust,  so  long  a» 
that  relation  subsists,  the  trust  cannot  be  affected  by  the  statute 
of  limitations;  but  where  the  relation  is  no  longer  admitted  to 
exist,  or  time  and  long  acquiescence  have  obscured  the  nature 
and  character  of  the  trust,  or  the  acts  of  the  parties,  ©r  other  cir^ 
cumstances,  give  rise  to  presumptions  unfavorable  to  its  contin- 
uance, courts  of  equity  will  refuse  the  relief,  upon  the  ground  of 
lapse  of  time,  and  inability  to  do  complete  justice  between  the 
parties.  The  equitable  principle  upon  which  the  general  doctrine 
is  founded  is  thus  stated  by  Lord  Bedesdale: 

"If  a  trustee  Is  In  possession,  and  does  not  execute  his  trust,  tiie  posseasioD 
of  the  trustee  is  the  possession  of  the  cestui  que  trust;  and,  if  the  onlj 
circumstance  is  that  he  does  not  perform  his  trust,  his  possession  operates 
nothing  as  a  bar,  because  his  possession  is  according  to  his  title."  Hovenden 
Y,  Annesley,  2  Schoales  &  L.  633;  Busw.  Lrim.  &  Adv.  Poss.  457. 

There  is  authority  for  the  statement  that  upon  the  ward's 
arriving  at  his  majority,  or  at  least  upon  his  settlement  with  the 
guardiian,  the  limitation  b^ins  to  run,  as  between  guardian  and 
ward.  Mason  v.  Johnson,  13  S.  0.  20;  Jones  r.  Jones,  91  Ind.  37& 
After  a  ward  becomes  of  age,  the  fiduciary  relation  of  guardiaD 
and  ward  ceases,  and  the  parties  are  in  reliation  of  debtor  and 
creditor,  and  the  claim  of  the  ward  is  within  the  statute^  Busw. 
lim.  &  Adv.  Poss.  474,  and  cases  cited.  The  distinction  runs 
through  all  the  cases  that  the  mere  retention  of  the  funds  furnishes 
no  grounds  to  assume  the  title  thereto  in  the  trustee,  iniasmuch 
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as  such  retention  is  consistent  with  the  character  he  sustains, 
and  therefore  does  not  excite  any  suspicion  of  an  intention  to  ap- 
propriate the  funds.  Although  the  statute  of  limitations  does 
not  apply  directly  to  technical  trusts,  yet  it  has  always  been  held 
that  if  a  trustee  should  deny  the  right  of  the  cestui  que  trust, 
4md  assume  absolute  ownership  of  the  trust  property,  he  thereby 
abandons  his  fiduciary  character,  and  the  cestui  que  trust  must 
commence  legal  proceedings  against  him  within  the  statutory 
period  of  limitations.  It  should  appear  that  the  cestui  que  truBt 
tad  knowledge  of  the  trustee's  denial,  repudiation,  or  adverse 
claim,  and  that  the  trustee  has  not  been  guilty  of  fraud.  The  doc- 
trine that  a  i)08itive  and  technical  trust  is  not  barred  by  the  lapse 
■of  time  is  subject  to  two  qualifications,  namely,  that  no  circum- 
stances exist  to  raise  the  presumption  from  lapse  of  time  of  an 
•extinguishment  of  the  trust,  and  that  no  open  denial  or  repudia- 
tion of  the  trust  is  brought  home  to  the  knowledge  of  the  parties 
in  interest,  which  requires  them  to  act  as  upon  as  asserted  adverse 
title.  Busw.  Llm.  &  Adv.  Eoss.  471.  lipse  of  time,  without 
any  claim  or  admission  of  an  existing  right,  coupled  with  circum- 
-stances  tending  to  show  that  a  trust  had  been  executed,  may  raise 
«  presumption  of  its  execution,  and,  in  case  of  a  guardian,  may 
authorize  the  court  to  require  a  less  specific  statement  of  items, 
and  raise  a  presumption  of  payment  to,  and  for  the  ward  to  the 
amount  of  the  account.  Gregg  v.  Gregg,  15  N.  H.  190;  Whedbee 
V.  Whedbee,  5  Jones,  Eq.  392.  In  Re  Neilley,  95  N.  Y.  382,  it  was 
beld  that  it  is  only  where  there  is  an  actual,  continuing,  and  sub- 
sisting trust  that  a  trustee  is  precluded  from  setting  up  the  statute 
of  limitations.  ,  This  was  held  upon  the  authority  of  Kane  v. 
Bloodgood,  7  Johns.  Ch.  89.  The  opinion  of  the  court  in  this 
-case,  at  page  90,  refers  to  the  equitable  rule  under  which  courts 
of  equity  reject  stale  claims,  independent  of  the  statute  of  limita- 
tions, and  cites  one  case  where  a  bill  was  filed  against  an  exec- 
utor for  an  account,  and  there  being  no  statutory  protection,  and  the 
presumption  of  a  final  settlement  being  rebutted,  the  court  re- 
fused to  open  the  account  after  a  great  lapse  of  time,  when  it 
^as  probable  that  most  of  the  parties  were  dead,  and  the  vouchers 
and  tke  receipts  were  lost  In  the  case  at  bar,  10  years  had  elapsed 
after  a  practical,  informal  settlement  out  of  court,  and  many  of 
the  items  for  which  reimbursement  was  claimed  were  rejected  be- 
cause of  the  absence  of  vouthers  or  substituted  proof  required  by 
section  2734,  Code  Civil  Proc.  In  Be  Hawley,  104  N.  Y.  261,  10  N. 
E.  Bep.  352,  it  was  held  that,  to  constitute  a  testamentary  trus- 
tee, it  is  necessary  that  some  express  trust  be  created  by  the  will. 
Merely  calling  an  executor  or  guardian  a  trustee  does  not  make 
bim  such.  Every  executor  and  every  guardian  is,  in  a  general 
sense,  a  trustee,  for  he  deals  with  the  property  of  others,  confided 
to  his  care.  But  he  is  not  a  trustee  in  the  sense  in  which  that 
term  is  used  in  courts,  of  equity  and  in  the  statutes.  In  re  Camp, 
126  N.  Y.  377,  27  N.  E.  B^.  799,  was  a  proceeding  against  the 
father  and  guardian  of  i)etitioner  to  compel  him  to  account.     13ie 
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mother  of  the  ward  died  seised  of  certain  real  estate,  leading  her 
husband  and  four  children,  heirs  at  law.  Prior  to  her  death 
the  city  had  commenced  proceedings  to  acquire  title  to  a  portion  of 
the  real  estate,  which  after  her  death  resulted  in  an  award  of  f26,- 

000  to  the  petitioner,  and  his  brother  and  sisters.  This  sum  was 
paid  to  the  father,  as  such  guardian.  The  accounting  proceeding 
was  commenced  in  May,  1888.  The  moneys  were  received  in 
February,  1868.  The  fact  of  the  receipt  of  the  moneys  first  be- 
came known  to  the  petitioner  within  a  year  of  the  institution  of 
the  proceedings.  The  respondent  answered  that  the  guardian* 
ship  of  the  i)etitioner  ceased  in  1872,  when  he  became  of  age,  and 
that  the  present  proceedings  were  on  that  account  barred  by  the 
statute  of  limitations.  The  surrogate  overruled  the  objection,  and 
directed  the  guardian  to  file  an  account.  After  an  unsuccessful 
appeal  to  the  general  term,  the  guardian  filed  his  account,  which 
was  of  a  most  general  character,  and  from  which,  and  from 
his  statements  accompanying  the  same,  it  appeared  that  he 
had  made  certain  payments  which  he  claimed  to  charge  the 
petitioner  with,  and  which,  if  allowed,  would  show  that  he  had 
more  than  paid  out  for  the  benefit  of  the  ward  the  moneys  that 
he  had  received.  Objections  were  filed  to  the  account,  and  it  w«ia 
sent  to  a  referee.  Before  the  referee  the  guardian  insisted  that 
the  fund  was  not  such  a  fund  as  he  should  account  for  as  general 
guardian,  nor  could  any  portion  of  it  be  enforced  to  be  distributed 
among  the  heirs  at  that  time,  or  at  any  time  prior  to  his  decease. 
This  objection  was  also  overruled,  and  the  guardian  excepted. 
The  referee  found  the  guardian  liable  to  account  for  the  amount 
he  had  received,  but  that  he  was  to  be  credited  with  the  value 
of  his  life  interest  therein.  He  deducted  the  proportionate  share 
of  such  life  interest  from  the  share  of  the  petitioner,  and  gave 
judgment  for  the  balance,  with  interest  The  general  term  modi- 
fied this  so  as  to  charge  the  guardian  with  the  full  sum  received 
by  him,  with  interest  from  the  time  he  received  it  At  the  foot 
of  page  388,  126  N.  Y.,  and  page  803,  27  N.  E.  Bep.,  of  the  opinion, 
the  court  refer  to  their  previous  decision  in  Re  Hawley,  104  N.  Y. 
261,  10  N.  E.  Rep.  352,  and  distingui*  it  But  at  page  389,  12e 
N.  Y.,  and  page  803,  27  N.  E.  R^.,  they  state  that  they  do  not 
regard  the  matter  as  very  important  upon  this  question.     While 

1  am  not  by  any  means  satisfied  that  the  decision  of  the  court 
of  appeals  in  Re  Camp,  126  N.  Y.  377,  27  N.  E.  Rep.  799,  is  decisive 
upon  the  point  that  fiie  relation  existing  between  a  guardian  and 
a  ward  after  majority  is  such  a  technical  trust  as  to  subject  it  to 
the  rule  that  the  statute  of  limitations  does  not  apply,  the  matter 
may  be  decided  upon  another  x)oint,  as  to  which  the  law  is  en- 
tirely clear.     At  page  12  of  Ihe  minutes,  the  mother  testified: 

"Ever  since  Cora  knew  anything,  she  saw  my  account  book.  It  always  lay 
on  the  table  or  on  my  desk,  and  It  was  never  locked.  If  she  did  not  inspt^^ 
those  accounts,  it  was  because  she  did  not  want  to.  I  supposed  she  did. 
Question.  Did  she  loolc  over  the  accounts?  Answer.  In  a  general  way,  oep- 
tainly  she  did,  for  she  could  not  help  it.  I  have  read  them  over  to  ker* 
and  told  her  about  it** 
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These  tranBactions  occurred  at  or  before  she  attained  her  ma- 
jority. 

•*Q.  Do  you  say  the  same  of  yoar  account  as  guardian,— the  history  of  your 
administration  up  to  the  time  when  she  became  of  age?   A.  YeB»  sir." 

At  page  78  the  ward  testified: 

••My  mother  always  treated  me  very  kindly,  but  I  thought  it  strange  that 
I  never  had  anything,  or  any  money.  After  I  was  of  age,  I  asked  my  mother 
about  it  I  never  asked  before.  Q.  What  did  she  tell  you  when  you  became 
of  age?  Did  she  show  you  the  account?  A.  No;  she  only  said  she  spent  all 
upon  living." 

It  appears  by  this  testimony  that  subsequent  to  the  attainment 
of  her  majority,  the  guardian  and  ward  had  a  conversation  con- 
cerning the  accounts  of  her  mother,  and  the  mother  stated  that 
she  had  expended  the  entire  fund.  All  the  other  circumstances 
surrounding  the  case  negative  the  idea  that  the  trustee  was  guilty 
of  any  fraud  or  concealment  which  would  prevent  the  repudiation 
from  having  its  legitimate  effect.  The  accounts  weore  always 
open  to  her  insi)ection,  and,  notwithstanding  her  statement  that 
she  did  not  examine  the  same,  it  is  apparent  from  other  jwrtions 
of  the  testimony  that  she  knew  their  contents,  and  was  aware 
that  in  some  instances  her  mother  had  charged  against  her  sums 
as  low  as  5  or  10  cents.  She  could  not  have  known  this  without, 
to  some  extent,  having  examined  the  account.  I  am  therefore 
of  opinion  that  the  referee's  report  must  be  overruled,  and  the 
proceedings  dismissed,  upon  the  ground  that  the  statute  of  limita- 
tions runs  against  the  claim. 


PEOPLE  V.  STOKBS  et  aL 

(Oourt  of  Oeneral  Sessions,  New  York  County.    May  17,  1893.) 

OannKAL  LtsBii— Comfbtenct  of  Complainant— Cokvict. 

Under  Pen.  Code,  fi  714,  which  makes  a  person  convicted  of  a  felony  a 
competent  witness  in  any  cause  or  proceeding,  civil  or  criminal,  sack  a 
person  is  not  incompetent  as  complainant  In  a  criminal  libel  suit 

Samk— Indictmbnt—Demurreh— Priv ileoed  Communication. 

Pen.  Code,  §  253,  provi<lcs  that  a  commiml cation  made  to  a  person  en- 
titled to  or  interested  in  it,  by  one  who  was  also  interested  in  or  entitled 
to  make  it,  or  who  stood  in  such  a  relation  to  the  former  as  to  afford  a 
reasonable  ground  for  supposing  his  motives  innocent,  is  presumed  not 
to  be  malicious,  and  is  called  a  "privileged  communication."  Held,  that 
such  presumption  Is  not  conclusive,  but  may  be  overcome  by  proof,  and 
therefore  it  cannot  be  determined  on  demurrer  to  an  Indictment  whether 
or  not  the  libel  set  out  therein  was  publishiid  in  good  faith. 

SaUB — SOFPICIBNCY  OP  INDICTMENT. 

Under  Code  Crim.  Proc.  §  289,  providing  that  an  indictment  for  Ub^ 
need  not  set  forth  any  extrinsic  facts  for  the  purpose  of  showing  the  ap- 
plication to  the  partj'  libeled  of  the  defamatory  matter,  but  may  state 
generaUy  that  It  was  published  concerning  him,  an  indictment  need  not 
show  by  explanatory  matter  the  application  to  complainant  of  a  vague 
and  uncertain  defamatory  letter  set  out  therein,  and  on  which  tbe  libel 
to  predicated. 
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William  E.  D.  Stokes  and  William  R  Martin  were  indicted  for 
libel.  Defendant  Stokes  demurred  to  the  indictment,  and  defendant 
Martin  moved  to  dismiss.    Demurrer  overruled,  and  motion  denied. 

De  Lancey  Nicoll,  Dist  Atty.,  and  John  D.  Lindsay,  for  the 
People. 

Holmes  &  Adams,  (Greorge  H.  Adams,  of  counsel,)  for  defendants. 

COWING,  J.  By  an  indictment  filed  in  this  court  on  the  25tfci 
day  of  April,  1893,  the  defendants  are  charged  with  committing 
a  criminal  libel.  On  the  8th  of  May,  the  defendant  Stokes  filed  a 
demurrer  to  the  indictment,  which,  if  sustained,  the  defendant 
Martin  claims  must  inure  equally  to  his  benefit  The  demurrer  sets 
forth  two  distinct  grounds  of  objection  to  the  indictment:  First, 
that  the  facts  therein  stated  do  not  constitute  a  crime;  second,  that 
upon  the  face  of  the  indictment  the  alleged  libelous  matter  appears 
to  be  privileged,  and  therefore  not  criminaL     Upon  the  argument  ] 

of  the  demurrer,  the  counsel  for  the  defendant  Martin,  by  way  of 
motion,  moved  to  dismiss  the  indictment,  upon  the  ground  that  the 
complainant,  having  been  convicted  and  sent  to  state's  prison  for  a 
felony,  is  disqualified  to  testify  as  a  witness,  and  is  also  thereby 
rendered  incompetent  to  be  a  complainant  in  a  criminal  libel  suit 
Without  passing  upon  the  regularity  of  defendant  Martin's  motion, 
I  am  of  the  opinion  that  his  objections  to  the  indictment  are  not 
tenable.  Section  714  of  the  I'enal  Ck)de  expressly  provides  that  a 
person  convicted  of  a  felony  is  no  longer,  as  at  common  law,  ren- 
dered incompetent  to  testify  as  a  witness,  but  this  section  expressly 
makes  him  a  comi)etent  witness  in  any  cause  or  proceeding,  civil  or 
criminal,  leaving  his  conviction  to  be  proven  against  him  to  affect 
his  credibility  only.  This  express  provision  of  law  makes  it  un- 
necessary for  me  to  refer  to  the  effect  a  pardon  has  in  restoring 
a  convicted  felon  to  competency  as  a  witness.  A  criminal  libd 
is  prosecuted  in  the  name  of  the  people,  not  for  the  purpose  of  re- 
dressing an  injury  done  to  an  individual,  but  is  so  prosecuted  and 
punished  as  a  crime,  for  the  reason  that  it  tends  to  provoke  ani- 
Ttiosity  and  violence,  and  to  disturb  the  public  peace  and  rei)ose, 
and  certainly  it  will  not  be  for  a  moment  contended  that  the  tbreat- 
•oned  danger  to  the  public  peace  is  not  as  great  when  the  person 
libeled  is  a  bad  man  as  when  he  is  a  good  man.  In  a  civil  action, 
brought  by  an  individual  to  obtain  satisfaction  for  an  injury  to  his 
I'eputation,  caused  by  the  publication  of  a  libel,  the  bad  reputation 
of  the  complainant  becomes  material  as  affecting  the  measure  of 
<lamages,  while  in  a  criminal  action  brought  in  the  name  of  the 
people  the  individual  libeled,  so  far  as  personal  redress  and  satis- 
faction are  concerned,  is  not  considered.  By  the  demurrer  the 
•defendant  Stokes  claims  that  it  appears  upon  the  face  of  the  indict- 
inent  that  the  alleged  libel  is  privileged,  and  therefore  not  criminaL 
This  contention  of  the  defendant  is  predicated  upon  section  253  of 
the  Penal  Ck)de,  which  reads  as  follows: 

*'A  communicatlQn  made  to  a  perocm  entitled  to  or  Interested  In  the  coin- 
mmiicatlon  by  one  who  was  also  interested  in  or  entitled  to  make  it,  or  wbo 
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stood  lu  such  n  relation  to  the  former  as  to  afford  a  reasonable  ground  for 
siipposiuj;:  his  motives  innocent,  is  presimied  not  to  be  maliolo^is,  and  Is  called 
a  privilegtMl  compunication." 

Undoubtedly  a  written  defamatory  statement  published  against 
a  person  in  good  faith  and  without  malice,  under  the  circumstances 
stated  in  section  253  of  the  Tenal  Code,  does  not  constitute  a  crim- 
inal libel;  and  if  the  grand  jury  should  find  an  indictment  upon  such 
a  statement,  charging  its  publication  to  be  a  criminal  libel,  the 
defendant  would  be  entitled  to  an  acquittal  by  the  trial  jury,  but 
the  court  cannot,  as  matter  of  law,  and  without  evidence,  find  that 
such  statement  is  true,  and  was  published  in  good  faith  and  without 
malice.  To  be  sure,  said  section  provides  that  a  written  statement, 
published  under  the  circumstances  therein  defined,  is  presumed  to 
1)6  published  without  malice,  yet  this  is  not  a  conclusive  presump- 
tion, any  more  than  the  legal  presumption  that  a  person  is  innocent 
or  sane  and  accountable  for  his  act.  It  merely  stands  as  a  fact 
proven,  in  the  absence  of  any  evidence  to  the  contrary.  Therefore, 
whether  the  statement  referred  to  in  the  indictment  is  privileged 
or  not  under  said  section  253  can  only  be  determined  upon  the  trial 
upon  the  merits,  where  evidence  pro  and  con  can  be  adduced. 
The  law  does  not  permit  one  in  bad  faith,  even  under  the  circum- 
stances mentioned  in  said  section,  to  publish  an  untrue  statement, 
to  another's  injury,  and  the  i)eople  have  an  undoubted  right  to  show, 
if  they  can,  by  evidence,  that  the  statement  is  untrue,  or  that  it  was 
published  in  bad  faith  and  with  malice,  which  cannot  be  done  upon 
the  trial  of  a  demurrer,  but  only  upon  the  trial  upon  the  merits 
before  a  jury. 

The  contention  of  the  defendants  that  the  alleged  defamatory 
letter  is  vague  and  uncertain,  and  that  the  indictment  is  defective 
for  the  reason  that  it  does  not  set  forth  any  explanatory  matter 
showing  its  application  to  the  complainant,  is  fully  answered  by  sec- 
tion 289  of  the  Code  of  Criminal  Procedure,  which  provides  that 
^an  indictment  for  libel  need  not  set  forth  any  extrinsic  facts  for 
the  purpose  of  showing  the  application  to  the  party  libeled  of  the 
defamatory  matter  on  which  the  indictment  is  founded;  but'  it  is 
sufficient  to  state  generally  that  the  same  was  published  concerning . 
him,  and  the  fact  that  it  was  so  published  must  be  established  on 
the  trial.''  This  indictment  avers  that  the  alleged  defamatory 
letter  was  published  concerning  the  complainant;  and  if  it  does  not 
-dearly  so  appear  by  the  letter  itself,  under  this  section  of  the  Code 
it  becomes  matter  of  evidence,  and  not  of  pleading,  to  make  it  so 
appear. 

The  further  contention  of  the  defendants  is  that  the  indictment 
is  fatally  defective,  for  the  reason  that  the  averment  of  publica- 
tion only  shows  that  it  was  made  by  sending  it  to  the  complainant 
himself,  and  that,  under  the  circumstances  of  this  case,  this  is  no 
publication  at  all.  It  will  appear  on  inspection  of  the  indictment 
that  there  is  an  allegation  that  the  letter  in  question, was  sent  to  a 
third  party,  to  wit,  George  W.  Cornish,  and,  if  the  jury  should  find 
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that  the  said  letter  was  not  a  privileged  communication,  then  the 
sending  of  it  to  Cornish  wonld  be  a  complete  publication. 

The  defendants  further  claim  and  insist  that  the  alleged  de- 
famatory letter  contains  no  matter  which  is  libelous  per  se  as 
against  the  complainant  As  to  whether  this  contention  is  true  or 
not,  I  think  there  is  at  least  enough  doubt  about  it  to  make  it  a 
question  of  fact  for  the  jury  instead  of  a  question  of  law  for  the 
court 

Undoubtedly  most  of  the  questions  raised  upon  the  demurrer  and 
the  motion  to  dismiss  may  be  again  raised  on  the  trial  upon  the 
merits,  where  they  can  be  more  properly  disposed  of  than  upon 
a  demurrer  or  a  motion  to  dismiss.  The  motion  to  dismiss  is  de- 
nied, and  judgment  ordered  for  the  people  on  the  demurrer,  with 
leave  to  the  defendants  to  answer  over. 


(4  Misc.  Rep.  B02;  mem.  report  without  opinion.) 

HEALTH  DEPARTMENT  OF  CITY  OF  NEW  YORK  v.  HAMM. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    August  9, 1893.) 

Building  m  Citt— Health  Rbqut^atigns— Penalty  for  Vioi^tiok. 

Deviation  from  the  plans  of  a  building  as  approved  by  the  health  de- 
partment of  New  York  city,  for  which  a  penalty  is  provided  by  Laws  lS8i 
0.  410,  §  665,  is  not  excused  by  the  permission  of  an  inspector  of  the  de- 
partment, wliich  he  had  no  authority  to  give. 

Appeal  from  third  district  court 

Action  by  the  health  department  of  the  city  of  New  York  against 
Howard  D.  Hamm  to  recover  the  penalty  of  f  10  per  day  provid^I 
for  by  section  665  of  the  consolidation  act,  (Laws  1882,  c.  410,)  and 
incurred  by  defendant  for  having  erected  a  building  in  violation 
of  the  plans  and  specifications  as  approved  by  the  health  dei>artment 
in  the  city  of  New  York,  pursuant  to  authority  conferred  by  the 
act,  (section  660  et  seq.)  From  a  judgment  for  plaintiff,  defendant 
appeals.    AfQrmed. 

Argued  before  BISCHOFF  and  QEEGERICH,  JJ. 

Earley  &  Prendergast,  for  appellant 
■    Eugene  Otterbourg,  for  respondent 

BISCHOFP,  J.  The  evidence  is,  in  our  opinion,  conclusive  that 
defendant's  buildings  were  not  constructed,  in  respect  to  light,  air, 
ventilation,  and  drainage,  agreeably  to  the  plans  and  specifications 
approved  by  the  health  department  in  the  city  of  New  York,  pur 
suant  to  the  authority  vested  in  it  at  the  time  by  the  consolidation 
act,  (Laws  1882,  c.  410,  §  6C1.)  In  fact,  so  far  as  the  ceUar  ardies 
and  supi)orting  columns  were  concerhed,  this  v^as  conceded  by  de- 
fendant, whose  only  excuse  for  having  deviated  from  the  approved 
plan  was  that  it  was  permitted  by  an  inspector  of  titie  health  de- 
partment, but  whose  authority  to  grant  such  permission,  thus  nulli- 
fying the  resolution  of  the  board,  was  not  even  attempted  to  be 
sustained  by  defendant.  It  was  also  admitted  by  defendant  that 
the  skylight  over  the  main  stairs,  which  the  plan  required,  waB 
not  provided  for.     The  judgment  should  be  affirmed,  wi^  costiL 
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(4  Miac.  Bep.  522.) 
LYNES  V.  HIOKBY. 

(Ck>mmon  Fleas  of  New  York  Oity  and  Ck>imty,  General  Term.    August  9, 1883.) 

Ranxw  ok  Appeal— Weight  of  Evidence. 

The  decision  of  a  jnstice  of  the  district  conrt  on  the  facts  in  a  case  will 
not  be  interfered  with  on  appeal  imless  the  evidence  is  so  convincing  as  to 
clearly  indicate  that  there  was  a  mistake  on  his  part;  that  he  was  in- 
fluenced by  bias,  passion,  prejudice,  or  corruption;  or  that  he  neglected 
to  deliberate  on  the  whole  testimony  presented. 

Appeal  from  eighth  district  court 

Action  by  Isabella  B.  Lynes  against  WiUiam  Hickey.     From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 
Argued  before  BISCHOFP  and  GIEGERIOH,  JJ. 

James  P.  Campbell,  for  appellant 
James  F.  EUggins,  for  respondent 

GIE&ERICH,  J.  This  action  was  brought  to  recover  rent^ 
under  a  written  lease,  of  a  portion  of  the  prennises  known  aB  ''No. 
381  Sixth  Avenue,"  in  this  city.  The  defendant  claims  to  have 
been  evicted  therefrom  by  the  act  of  the  plaintiff,  but,  as  theare 
is  a  conflict  of  evidence  in  respect  of  the  matters  which  are  claimed 
to  constitute  the  eviction,  we  will  not  interfere  with  the  judgment 
of  the  justice,  unless  the  evidence  is  of  such  a  convincing  character 
as  to  cleariy  indicate  that  there  was  a  mistake  on  the  part  of 
the  justice,  or  that  he  had  been  influenced  by  bias,  passion,  preju- 
dice, or  corruption,  or  that  he  had  manifestly  neglected  to  deliber- 
ate upon  the  whole  testimony.  Schwartz  v.  Wechler,  (Com.  PL  N. 
Y.)  2  Misc.  Rep.  67,  20  N.  Y.  Supp.  861,  and  cases  cited.  We  arc 
satisfied,  after  a  most  careful  examination  of  the  record,  that  the 
evidence  in  this  cause  does  not  lead  to  such  a  conclusion.  The 
reversal  of  the  judgment  is  sought  solely  xrpon  the  facts,  and,  as 
we  cannot  discover  any  ground  for  disturbing  the  justice's  deter- 
mination thereof,  the  judgment  should  be  affirmed,  with  cost& 


(4  Misc.  Rep.  543.) 
OWITER  V.  METROPOLITAN  MFB  INS.  CO. 

(Ck>mmon  Pleas  of  New  York  Oity  and  €3ounty,  General  Term.   August  10^ 

1883.) 

IHBT7RA17CB  AOBNT— CONTRACT  OF  EMPLOYMENT— InSPKCTION  OF  ACCOUNTS. 

Where  an  insurance  agent  agrees  in  his  written  contract  of  employment 
that  the  state  of  his  accounts  shaU  be  determined  by  an  inspection  of  his 
books,  and  that  such  inspection,  made  by  an  authorized  agent  of  the  com- 
pany, shaU  be  binding  on  him,  the  result  of  such  inspection  is  concluslye,. 
nnri  he  caimot  introduce  evidence  attacking  the  inspector's  report. 

Appeal  from  fourth  district  court. 

Action  by  Leo  Owiter  against  the  Metropolitan  life  Insurance 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Be- 
▼ersed* 

Argued  before  BISCHOFP  and  GEEGERICH,  JJ. 
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Amoux,  Bitch  &  Woodford,  (William  H.  Arnonx,  of  counsel^  for 
appellant. 

Wm.  John  Warburton,  for  respondent 

GDEGERICH,  J.  This  action  was  brought  by  an  agent  of  the 
defendant  company  to  recover  the  sum  of  f 50  deposited  as  security 
for  honesty  in  the  course  of  his  employment  The  plaintiff  entered 
the  defendant's  employ  as  agent  of  its  branch  in  this  city  upon  the 
23d  day  of  September,  1892,  and  left  it  on  the  4th  of  January,  1893. 
The  sum  in  suit  was  paid  by  him  when  he  entered  upon  such  em- 
ployment The  compensation  attached  to  the  position  of  agent, 
according  to  the  terms  of  the  contract,  was  of  two  kinds,  viz.:  An 
^'ordinary  salary"  of  15  per  cent  upon  the  amount  actually  collected 
and  paid  in  by  the  agent  to  the  company,  and  a  "special  salary,'* 
according  to  the  following  terms: 

"The  special  salary  shall  be  fifteen  times  the  amount  of  the  net  we^Iy 
Increase  of  oolloctible  debit  in  my  agency.  Net  increase  of  collectible  debit 
is  the  excess  of  new  business  obtained  by  and  credited  to  me  over  policies 
lapsed  and  charged  against  me  on  the  books  of  the  company,  either  aunn:; 
the  continuance  of  my  agency  or  within  six  weeks  after  the  official  trans- 
fer in  the  books  of  the  company  of  the  business  of  my  agency." 

It  api)eared  that  plaintiff  had  been  previously  employed  in  the 
■capacity  of  agent  by  defendant's  Brooklyn  branch  under  a  like  con- 
tract of  emplojTuent  The  provisions  with  reference  to  compensa- 
tion were  identical  in  the  two  contracts,  and  each  contained  a 
<ilause  providing  for  the  determination  of  the  state  of  the  account 
between  the  company  and  the  agent  in  the  following  terms: 

"I  agree  that  tJie  condition  of  my  account  with  the  company,  either  before 
or  after  the  termination  of  my  employment  by  the  company,  shaU  be  bs- 
-certalntHl  and  determined  by  an  inspection  of  my  weekly  accounts,  or  my 
ledger,  and  by  my  coUectlon  book,  or  by  the  premium  receipt  books  of  tfae 
policy  holders  included  in  my  debit.  Such  inspection  may  be  made  at  the 
direction  of  the  co)upany  at  any  time,  with  or  without  notice  to  me,  and  hf 
:\ny  person  authorized  by  the  company  to  make  it;  and  when  made,  whether 
before  or  after  the  termination  of  my  agency,  and  whether  I  shaU  be  present 
at  the  inspection  or  not,  I  agree  that  the  actual  condition  of  my  account 
with  the  company  shaU  be  determined  by  the  report  of  the  Inspection  as  it 
slmll  bo  made  by  the  authorized  person  aforesaid,  as  he  shaU  compute  tbe 
«ame  from  his  entries  in  the  inspection  book.  And  I  hereby  give  such  em- 
ploye who  shall  Inspect  my  agency  as  aforesaid  full  power  and  authority  to 
'Compute  the  sum  due  by  me  to  the  company  as  it  shaU  appear  upon  sQCb 
inspection  by  him,  and  I  hereby  ratify  liis  computations,  and  agree  tluit 
the  result  thereof  shaU  represent  m:^  Indebtedness  to  the  company,  hereby 
waiving  the  production  of  any  evidence  other  than  such  report  and  account" 

There  was  a  condition  of  the  employment  whereby  the  agent  was 
to  be  charged  with  the  amount  of  lapsed  policies  which  he  had  so- 
licited in  the  same  degree  as  such  policies  had  formed  the  basis  for 
special  compensation,  and  defendant  set  up  a  counterclaim  upon  the 
difference  of  account  in  its  favor  by  reason  of  such  condition,  which 
-counterclaim  is  based  upon  an  indebtedness  under  both  contracts. 
Evidence  as  to  the  amount  of  such  indebtedness  was  given  by  the 
defendant's  auditing  officers.  Evidence  was  also  given  by  defend- 
ant that  an  amount  in  excess  of  plaintiff's  claim  was  due  from  him 
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to  defendant  npon  his  contract  of  employment  in  the  New  York 
branch.  The  evidence  given  upon  these  points  was  that  of  au- 
thorized officers  of  the  company.  As  to  their  authority  there  is  no 
contradiction.  As  to  the  amount  due  the  company  under  the  Brook- 
lyn contract,  such  indebtedness  was  shown  to  be  1132.60,  but  the 
plaintiff  testified  that  when  he  left  that  employment  everything 
was  settled;  that  he  did  not  owe  the  defendant  one  cent;  and  that 
he  was  all  dear.  Nevertheless,  under  his  contract,  he  could  be 
charged  with  lapses  occurring  thereafter;  and  as  to  the  amount  of 
such  lapses  the  report  of  the  person  or  persons  authorized  by  the 
company  to  make  an  insx)ection  of  the  plaintiff's  weekly  accounts 
in  his  ledger  was  conclusive,  under  tiie  seventh  paragraph  of 
the  contract  as  appears  above.  In  submitting  the  case  to  the  jury, 
the  learned  justice  should  therefore  have  charged,  as  requested,  that 
the  plaintiff  was  bound  by  the  statements  of  the  company's  officers; 
and  it  cannot  be  reasonably  said  that  the  defendant's  case  was  not 
prejudiced  by  this  error.  Again,  the  evidence  given  by  the  defend- 
ant as  to  plaintiflPs  indebtedness  uuder  the  New  York  contract  was 
uncontradicted,  and,  at  all  events,  we  think  that  a  verdict  should 
have  been  directed  in  defendant's  favor  for  the  amount  so  proved, 
less  any  sum  which  they  may  have  found  to  be  due  to  the  plaintiff 
from  the  defendant.  The  witness  so  testifying  was  not  an  inter- 
ested witness  in  the  sense  which  would  require  the  submission  of 
his  testimony  to  the  jury,  in  order  that  his  credibility  should  be 
passed  upon.  He  testified  in  the  course  of  his  duties  as  the  arbiter 
appointed  by  the  plaintiff  under  his  contract,  to  decide  this  very^ 
question  of  account.  His  uncontradicted  testimony  was  conclusive. 
See  Plyer  v.  Insurance  Co.,  121  N.  Y.  692,  24  N.  E.  Rep.  929.  The 
errors  above  pointed  out  necessitate  a  reversal  of  the  judgment, 
and  a  consideration  of  any  other  questions  arising  upon  this  appeal 
is  not  necessary.  The  judgment  should  be  reversed,  and  new  trial 
ordered,  with  costs  to  abide  the  event. 

(4  Misc.  Rep.  523.) 
SPINGARN  et  aL  v.  ROSENFELD. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    August  9»  1893.> 

1.  AcnoK  ON  Pabtnbrship  Agrbembnt— Who  may  Sue— Creditors. 

A  provision  in  a  copartnership  agreement  that  the  sum  owing  by  one  of 
the  copai-tnei-s  for  merchandise  contributed  by  him  to  the  copartnership 
sliall  be  paid  by  the  firm  wiU  be  construed  as  made  for  the  benefit  of  the 
pei-sous  to  whom  such  sum  is  due,  and  they  may  sue  the  firm  on  such 
agreement. 

a.  Same— Parol  Evidence. 

In  an  action  on  a  provision  in  a  written  copartnership  agreement  that 
the  firm  should  pay  the  sum  owing  by  one  of  the  members  for  goods  con- 
tributed by  him  to  the  firm,  evidence  that  there  was  an  oral  understand- 
ing that  such  assumption  of  debts  by  the  firm  should  apply  ouly  to  a  dalm 
other  than  the  one  sued  on  is  inadmissible. 

Appeal  from  seventh  district  conrt. 

Action  by  Elias  Spingam  and  others  against  Albert  Bosenfeld, 
surviving  member  of  the  firm  of  Swyke  &  Rosenfeld,  to  recover 
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on  an  assnmption  by  such  firm  of  a  claim  against  one  of  the  part- 
ners.   From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 
Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

A.  H.  Sarasohn,  for  appellant. 
Morris  W.  Hart,  for  respondents. 

BISCHOFF,  J.  Plaintiffs,  who  were  dealers  in  tobacco,  sold  a 
bale  of  Sumatra  tobacco  to  Samuel  Swyke,  who  promised  to  pay 
them  the  sum  of  ^33  therefor.  Swyke  then  entered  into  copartner- 
ship  with  Albert  Bosenfeld,  and  contributed  his  stock  of  me^ 
ehandise  towards  the  stock  of  the  new  Arm.  Articles  of  copartner- 
ship were  executed  by  the  partners,  which,  among  other  things, 
provided  as  follows: 

"It  is  hereby  agreed  between  tlie  parties  hereto  that  the  sum  of  six  hun- 
dred dollars,  now  owing  by  Samuel  Swyke,  one  of  said  copartners,  for  ae- 
comit  of  the  merchandise  contributed  by  him  to  said  copartnership,  shaU  be 
paid  by  said  copartnership  firm  of  Swyke  &  Rosenfeld." 

>  Shortly  afterwards  Swyke  died.  One  hundred  and  sixty-six  dol- 
lars, in  tiie  mean  while,  had  been  paid  plaintiffs  on  account  of  their 
claim,  and  they  brought  this  action  to  recover  the  balance  from 
Bosenfeld  as  sundving  member  of  Swyke  &  Bosenfeld.  On  the 
trial,  plaintiffs  contended  that  the  bale  of  tobacco  which  they  had 
sold  to  Swyke  was  a  part  of  the  merchandise  which  the  latter  had 
contributed  towards  the  stock  of  the  firm,  and  that  the  firm  also 
had  made  the  payment  of  one-half  of  their  claim  against  Swyke 
Those  contentions  were  severally  supported  by  sufficient  evidence, 
and,  though  there  was  some  conflict  regarding  the  facts,  it  must  be 
assumed  for  the  purposes  of  the  judgment  appealed  from  that  this 
conflict  was  determined  by  the  justice  adversely  to  defendant. 

We  are  of  the  opinion  lliat,  upon  the  facts  in  evidence  and  found 
by  him,  the  justice's  conclusion  is  proper,  and  that  the  judgment 
should  be  affirmed.  The  case  is  not  to  be  distinguished  materially 
from  that  of  Arnold  v.  Nichols,  04  N.  Y.  117.  There  one  J.  M. 
Bowen  entered  into  copartnership  with  one  Charles  HL  Nichols, 
under  the  Arm  name  of  J.  M.  Bowen  &  Co.,  and  transferred  his 
business  assets  to  the  firm,  in  consideration  of  which  the  latter 
assumed  and  agreed  to  pay  certain  specified  debts  of  his,  among 
which  was  a  debt  due  Hinman,  plaintiff's  testator.  Keversing  a 
judgment  of  the  general  term  of  the  supreme  court,  which  reversed 
a  judgment  for  plaintiffs,  the  court  says: 

**Bowen  transferred  to  the  firm  the  assets  to  which  his  creditors  had  the 
right  to  look  for  the  payment  of  their  claims,  and  hence  the  promise  of  the 
firm  to  pay  such  claims  must  be  deemed  to  have  been  made  for  their  b^iefit 
It  was  not  made  to  exonerate  Bowen  from  the  payment  of  his  debts,  and 
not  primarily  nor  directly  for  his  benefit,  as  his  property  was  to  be  taken  to 
pay  the  debts,  and  he  was  still  to  remain  liable*  as  one  of  the  principals  to 
pay  them.  This  case  is  therefore  imlike  the  case  of  Merrill  v.  Green,  55  N. 
y.  270,  and  the  «action  Is  maintainable  upon  the  principles  laid  down  in  the 
case  of  Lawrence  v.  Fox,  20  N.  Y.  208,  and  also  recognized  In  Burr  t.  Been* 
24  N.  y.  178;  Thorp  v.  Coal  Co.,  48  N.  Y.  253,  and  Oaflln  v.  Ostrom,  54  N.  Y. 
581.  Hinman  had  the  right  to  adopt  the  promise  made  ezprea^  for  his 
benefit" 
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In  the  more  recent  case  of  Hannigan  y.  Allen,  127  N.  Y.  639,  27 
N.  E.  Bep.  402,  these  views  are  emp^tically  reiterated,  and  Arnold 
y.  Nichols  is  approved.  ^As  we  have  seen,"  says  the  court,  '^each 
partner  contributed  to  the  capital  of  the  firm  the  stock  of  goods 
he  had  on  hand,  on  which  there  were  amounts  owing  for  purchase 
money.  The  goods  ha\dng  been  transferred  to  the  old  firm,  and  the 
firm  having  assumed  and  agreed  to  pay  the  balance  of  the  purchase 
price  unpaid,  the  agreement  will  be  deemed  to  have  been  made  for 
the  benefit  of  the  creditors  holding  such  claims,  and  an  action  may 
be  maintained  by  such  a  creditor  against  the  firm  upon  such  agree- 
ment" 

It  will  be  found  upon  examination  that  all  the  cases  in  which  the 
doctrine  laid  down  in  LawTence  v.  Fox,  20  N.  Y.  268,  has  been  in- 
yoked,  but  held  inapplicable,  are  reducible  into  two  classes;  namely, 
those  in  which  there  was  no  privity  between  the  x>romisee  and  the 
person  seeking  to  enforce  the  contract,  nor  duty  owing  by  the 
former  to  the  latter,  (Vrooman  v.  Turner,  69  N.  Y.  280;  Lorillard 
y.  Clyde,  122  N.  Y.  498,  25  N.  E.  Eep.  917;)  and  those  in  which  the 
privity  or  duty  was  apparent,  but  the  contract  utterly  failed  to 
Indicate  any  intention  to  benefit  particular  persons  not  parties 
thereto,  (Wheat  v.  Rice,  97  N.  Y.  296;  Serviss  v.  McDonnell,  107 
Is.  Y.  260,  14  N.  E.  Bep.  314)  In  the  case  now  before  us,  the  fact 
of  Swyke's  indebtedness  to  plaintifiTs  for  the  merchandise  con- 
tributed by  him  to  the  stock  of  Swyke  &  Bosenfeld  furnishes  ample 
evidence  of  a  duty  owing  from  the  promisee  to  the  persons  seeking  to 
avail  themselves  of  Swyke  &  Bosenfeld's  promise,  and  it  remains  for 
us,  therefore,  to  distinguish  the  case  from  the  class  secondly  men- 
tioned. This  distinction  is  clearly  pointed  out  in  Beveridge  v. 
Railroad  Co.,  112  N.  Y.  1,  26, 19  N.  E.  Bep.  489,  496,  where  the  court 
says: 

''Within  the  principles  of  adjudged  cases  in  this  court  where  the  plaintiff 
seeiss  to  base  his  right  to  maintain  his  action  against  a  third  party  upon  a 
contract  made  between  that  party  and  another,  it  must  be  one  made  or  in- 
tended for  his  benefit  Such  a  beneficial  intent  must  deaiiy  be  foond  in  the 
agreem^it" 

Wheat  V.  Rice,  and  Serviss  v.  McDonnell,  supra,  both  of  which 
are  cited  by  appellant's  counsel,  are  therefore  not  applicable  to  the 
case  at  bar.  In  Wheat  v.  Bice  the  promise  was  to  pay  one-quarter 
of  the  promisee's  aggregate  indebtedness,  but  the  particular  debts 
which  the  quarter  was  intended  to  comprise  were  not  mentioned. 
In  Serviss  v.  McDonnell  it  was  "to  pay  one-third  of  the  liabilities 
of  the  late  firm,"  without  specifying  the  several  or  particular  lia- 
bilities to  which  the  promise  should  attach.  In  both  cases  it  was 
held  that  there  was  no  intent  ay)parent  from  the  promise  that 
plaintiff's  claim  was  among  the  debts  of  which  the  promisor  had 
assumed  payment,  no  particular  debt  or  class  of  debts  being  men- 
tioned therein,  and  the  promise  being  open  to  the  equal  assertion 
of  benefit  by  all  creditors  of  the  promisee,  and  hence  that  the  action 
was  not  maintainable.  See,  also,  Vrooman  v.  Turner,  09  K.  Y.  280, 
284.     The  case  before  us,  however,  presents  an  essentially  different 
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promise  from  those  in  Wheat  v.-  Bice  and  Serviss  v.  McDonndL 
Here  the  promise  was  to  pay  the  aggregate  indebtedness  of  Swyke, 
amounting  to  f GOO,  and  due  from  him  for  the  purchase  price  of 
the  merchandise  which  he  had  contributed  to  the  stock  of  Swyke  & 
Rosenfeld.  It  seems  necessary,  therefore,  only  to  Inquire  whether 
the  bale  of  tobacco  which  plaintiffs  had  sold  to  Swyke  was  part  of 
the  merchandise  which  the  latter  so  contribilted, — ^to  ascertain 
whether  or  not  plaintiffs'  claim  for  the  purchase  price  due  therefor 
was  among  the  debts  owing  by  Swyke  which  Swyke  &  Bosenfdd 
contemplated  to  pay  at  the  time  of  the  execution  of  the  copartner- 
ship articles.  In  Barlow  y.  Myers,  64  N.  Y.  41,  the  court  assumed 
that  a  promise  to  pay  all  the  creditors  of  the  promisee  would  leave 
no  room  to  doubt  tiiat  every  creditor  who  was  such  at  the  time  the 
promise  was  made  was  intended  to  be  secured  and  benefited  there- 
by, and  so  could  maintain  an  action  thereon  to  recover  the  particu- 
lar demand  owing  to  him.  In  Carman  v.  Kelly,  5  Hun,  283,  and 
again  in  Melvain  v.  Tomes,  14  Hun,  31,  the  supreme  court  so  ruled. 
Seemingly,  a  promise  to  pay  all  the  claims  due  upon  the  sale  of 
particular  merchandise,  and  a  promise  to  pay  all  the  claims 
of  the  existing  creditors  of  a  particular  i)erson,  are  equally  defini- 
tive. Each  promise  alike  designates  a  particular  class  of  debts 
which  are  to  be  paid,  and  in  each  instance  the  particular  creditor 
to  whom  such  i)ayment  is  intended  to  be  made  may  be  ascertained 
by  reference  to  the  fact  that  his  demand  is  included  in  the  class 
mentioned. 

On  the  trial,  defendant  was  x>ermitted  to  testify  to  an  alleged 
oral  understanding  between  himself  and  his  deceased  copartner  to 
the  effect  that  S\\yke  &  Bosenfeld's  assumption  of  Swyke's  debts 
should  be  limited  to  the  particular  claim  of  one  Davidson.  This 
was  plainly  violative  of  the  familiar  rule  that  the  effect  of  a  written 
instniment  may  not  be  varied  by  parol  evidence.  True,  the  nde 
does  not  apply  between  the  parties  to  the  instrument  and  a  stranger, 
but  that  is  so  only  when  the  latter  asserts  a  right  independent  of, 
and  not  growing  out  of,  the  instrument,  or  when  the  right  asserted 
does  not  originate  in  the  relations  established  by  the  instrument; 
otherwise,  the  rule  prevails.  Browne,  Par.  Ev.  p.  40,  §  28,  subd 
15.  Defendant's  uncorroborated  statements,  as  a  witness  in  his 
own  behalf,  in  other  resi)ects,  were  subject  to  discredit  as  those  of 
a  party  in  interest;  and  as  the  justice,  upon  abundant  evidence, 
determined  that  defendant's  positive  denial  that  Swyke  &  Bosenfdd 
had  received  the  bale  of  tobacco  which  plaintiffs  had  sold  to  Swyke 
was  untrue,  we  are  unable  to  say  that  the  justice  erred  in  disregard- 
ing defendant's  uncorroborated  testimony  altogetlier.  No  error  in 
rulings  on  the  trial  is  claimed.  The  judgment  should  be  affirmed, 
with  costs. 
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(5  Misc.  Rep.  75.) 
AVEKY  ▼.  AVERY  ot  aL 

(Supreme  Court,  Special  Term,  Onondnga  County.    September  2,  1893.) 

Attornst'8  Likn— Pkockbdinos  to  Enforce— Who  May  Maintain. 

A  party  to  an  action  cannot  maintain  proceedings  on  behalf  of  bis  at- 
•  tom^v  to  enforce  the  attorney's  statutory  lien  for  his  costs,  but  such  pro- 
ceedings must  be  prosecuted  by  the  attorney  personally. 

Action  by  William  R  Avery  against  Charles  A.  Avery,  Clinton 
E.  Avery,  Clayton  D.  Avery,  and  others,  to  foreclose  a  mortgage, 
in  which  defendant  Charles  A.  Avery  filed  an  answer  setting  up 
a  stipulation  by  plaintiff  to  discontinue  the  action.  Plaintiff  moved 
to  discontinue  as  to  Clinton  E.  Avery  and  Clayton  D.  Avery,  and 
for  sxn  order  allowing  the  action  to  be  continued  by  his  attorney 
against  the  other  defendants  for  the  recovery  of  such  attorney's 
costs  under  his  statutory  lien,  on  the  ground  that  the  stipulation 
to  discontinue  was  procured  by  defendant  Charles  A.  Avery  by 
fraud.  Motion  to  discontinue  granted.  Motion  to  continue  de- 
nied. 

Irving  O.  Hubbs,  for  the  motion. 
Arthur  B.  Rider,  opposed. 

WEIGHT,  J.  This  action  was  brought  for  the  foreclosure  of  a 
mortgage,  on  which  the  complaint  alleges  f  65  was  due  as  interest, 
which  the  verified  answer  denies.  From  the  plaintiff's  papers  it 
appears  that  before  the  answer  was  served  tiie  defendant  Charles 
Avery,  in  an  interview  with  the  plaintiff,  stated  to  him  that  he 
had  paid  the  costs  of  the  action  to  the  plaintiff's  attorney,  Mr. 
Irving  G.  Hubbs,  and  that  said  attorney  had  written  a  letter 
to  him,  the  plaintiff,  stating  that  fact,  and  requesting  the  plain- 
tiff to  sign  a  stipulation  discontinuing  and  settling  the  action; 
and  he  also  exhibited  to  the  plaintiff  a  letter  to  that  effect,  pur- 
porting to  be  signed  by  said  attorney.  That  the  plaintiff  there- 
upon, believing  said  statements  to  be  true,  and  the  letter  to  be 
genuine,  signed  the  stipulation;  that  said  statements  were  false, 
and  the  letter  a  forgery.  After  the  stipulation  was  executed  and 
delivered  to  the  defendant  Charles  Avery,  he,  instead  of  moving 
for  an  order  to  discontinue  the  action,  served  his  answer,  setting 
up,  among  other  things,  said  stipulation  as  a  defense.  The  plain- 
tiff now  asks  the  intervention  of  the  court  to  relieve  his  attorney 
from  the  effect  of  the  stipulation  which  the  plaintiff  himself  has 
made,  on  the  ground  that  the  stipulation  cuts  off  his  attorney's 
statutory  lien  for  costs.  Omission  to  consider  the  logic  of  the 
statute  in  many  cases  has  caused  considerable  chaos  in  the  de- 
cisions respecting  the  attorney's  lien.  The  statute  gives  the  at- 
torney a  lien  on  the  cause  of  action  as  against  both  his  client  and 
the  adverse  party.  The  object  of  the  lien  is  to  secure  to  the  at- 
torney the  payment  by  his  client  of  the  costs  which  may  be  re- 
covered against  his  adversary,  and  any  other  agreed  compensa- 
tion for  his  services,  out  of  the  proceeds  of  the  action.  Tho  claim 
v.24N.Y.8.no.lO — 47 
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against  Ms  client  is  the  principal  debt  The  lien  is  only  a  col 
lateral  security.  Courts  will  enforce  this  lien,  as  against  the  op- 
posite party,  upon  the  motion  of  the  lienor,  where  equity  requires 
it,  by  setting  aside  a  settlement  made  between  the  parties  without 
the  attorney's  consent,  and  allowing  the  action  to  be  prosecuted 
by  the  attorney  in  his  own  behalf.  Some  cases  have  held  that  a 
settlement  by  the  parties  will  not  be  set  aside  unless  it  was  col- 
lusively  made  by  tiiem  for  the  purpose  of  cheating  the  attorney 
out  of  his  compensation,  but  such  fraudulent  purpose  is  not  es- 
sential if  the  settlement  have  the  effect  of  cheating  the  attorney. 
If  it  prejudices  his  claim  against  his  client,  or  inequitably  affects 
his  interests  in  any  manner,  it  will  be  set  aside,  no  matter  in 
how  good  faith  it  may  have  been  made.  But  in  this  case  the 
lienor  does  not  ask  the  enforcement  of  his  lien.  It  does  not  ap- 
pear that  he  personally  desires  to  take  upon  himself  the  burden 
of  the  prosecution  for  his  own  benefit  and  at  his  own  risk,  but 
the  plaintiff  makes  the  motion  on  behalf  of  his  attorney.  The 
rijrhts  and  interests  of  the  client  are  in  the  keeping  of  his  attorney, 
and  it  is  a  sacred  trust;  but  to  hold  conversely  that  the  lights 
and  interests  of  the  attorney  are  in  the  keeping  of  the  client  would 
be  a  unique  proposition  indeed.  The  attorney  personally  is  the 
necessary  actor  in  the  proceeding  to  enforce  his  own  lien.  The 
client  cannot  institute  the  procee^g  on  behalf  of  his  attorney,  so 
that  it  may  stand  with  its  merits  separate  and  apart  from  every 
other  contingency  in  the  action.  Murray  v.  Jibson,  22  Hun,  386; 
Wehle  V.  Conner,  83  N.  Y.  231;  Oliwill  v.  Verdenhalven,  (City  Ct 
X.  Y.)  7  N.  Y.  Supp.  99.  Further,  had  the  attorney  made  this 
motion  personally,  it  would  fail,  because  It  does  not  appear  that 
the  interests  of  the  attorney  have  been  inequitably  affected  by  the 
settlement,  and  it  appears  that  his  client  possesses  large  financial 
means,  and  that  his  claim  for  compensation  for  his  services  against 
the  principal  debtor  is  perfectly  good.  There  is  therefore  no  rea- 
son for  the  attorney  to  invoke  the  courts  for  the-  protection  of  his 
lien.  Pitcher  v.  Robertson,  (Sup.)  21  N.  Y.  Supp.  66;  Roberts  v. 
Doty,  31  Hun,  128;  Root  v.  Van  Duzen,  32  Hun,  63;  Washburn  v. 
Mott,  (Cir.  Ct.)  12  N.  Y.  Supp.  Ill;  Hart  v.  Mayor,  etc,  69  Hun. 
237,  23  N.  Y.  Supp.  555.  Further,  the  questions  involved  in  this 
motion  can  best  be  determined  on  the  trial  of  the  action  in  the 
form  in  which  it  is  now  pending. 

The  defendants,  in  their  papers,  deny  the  allegation  of  fraud  in 
connection  with  the  settlement,  and  have  set  up  the  stipulation 
as  a  defense  in  their  answers,  and  have  thus  invited  the  trial  of 
its  validity  as  one  of  the  Issues  before  a  jury.  The  order  asked 
for  would  change  the  issues  thus  proffered  and  the  course  of  the 
trial;  would,  in  effect,  drop  out  the  plaintiff,  and  substitute  the 
attorney  in  his  stead,  and  eliminate  the  question  of  fraud  from  the 
issues  at  the  request  of  the  party  who  is  here  complaining  of  fraud. 
This  ought  not  to  be  permitted,  since  the  plaintiff,  upon  returning 
the  165,  will,  under  the  pleadings,  have  the  right  to  submit  to 
the  jury  the  question  of  fraud  in  the  settlement,  and  thus  a  more 
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full  and  complete  investigation  may  be  had  of  the  facts  than  can 
be  had  from  the  papers  presented  on  this  motion.  The  action 
may  be  discontinued  as  against  the  defendants  Clinton  E.  Avery 
and  Clayton  D.  Avery  upon  the  paj-ment  of  f  10  costs  before  notice 
of  trial,  but  the  remainder  of  the  motion  is  denied. 


(4  Misc.  Rep.  547.)  ' 

PBOPIiB  ex  rel.  WATKINS  v.  CO:it]MISSTONBKS  OP  EXCISE  OP  TOWN 

OP  WARSAW. 

(Supreme  Court,  Special  Term,  Erie  County.    August,  1803.) 

Ihtoxtcating  Liquors— Rkfusing  License— Grounds. 

The  fact  that  the  excise  commissioners  of  a  town  were  nominated  and 
elected  as  **no-Uceiise"  commissioners  Is  sufficient  ground  for  their  refusal 
to  grant  a  license  to  soil  Intoxicating  liquors,  since  this  Is  the  established 
and  customary  way  for  a  town  to  enforce  local  prohibition,  and  Its  right 
to  enforce  It  Is  recognized  by  Ljiws  1892,  c.  401,  §  41,  excluding  towns 
•*wtiere  the  majority  of  voters  have  voted  for  or  hereafter  vote  for  local 
prohibition"  from  the  operation  of  that  chapter. 

Certiorari  on  the  relation  of  Charles  T.  Watkins  to  review  the 
action  of  John  B.  Smallwood,  Stephen  C.  Vincent,  and  James  O. 
McClnre  as  commissioners  of  excise  of  the  town  of  Warsaw,  in 
the  county  of  Wyoming,  in  refusing  to  grant  to  the  relator  an 
hotel  license  for  the  sale  of  liquor.    Dismissed. 

L  Sam  Johnson,  for  relator. 

George  W.  Botsford,  for  respondents. 

WABD,  J.  The  relator  keeps  an  hotel  in  the  town  and  village 
of  Warsaw,  known  as  the  "Watkins  House."  This  village  has 
^bont  4,000  inhabitants.  Watkins  is  a  man  of  good  character,  and 
competent  to  keep  a  first-class  hotel.  The  hotel  building  is  a  fine 
one,  and  every  way  suitable  to  carry  on  the  business  for  hotel  keep- 
ing, and  properly  furnished  for  that  purpose.  Commissioner  Small- 
wood  was  duly  nominated  and  elected  as  a  no-license  commissioner 
of  excise  for  the  town  of  Warsaw,  at  a  regular  town  meeting  held 
in  February,  1891.  Stephen  C.  Vincent  was  in  the  same  manner 
nominated  and  elected  as  a  no-license  commissioner  at  the  town 
meeting  held  in  February,  1892.  Commissioner  McClure  was  duly 
nominated  and  elected  as  commissioner  favoring  license  at  the 
town  meeting  held  in  February,  1893.  These  commissioners  duly 
qualified  and  acted  as  such,  and  on  the  7th  day  of  July,  1893,  while 
they  were  in  session  as  a  board  of  excise  in  the  town  of  Warsaw, 
the  rela4X)r  presented  to  them  a  written  application  for  an  hotel 
license,  accompanied  by  a  bond  and  affidavits,  which  bond  and  ap- 
plication were  sufficient  and  as  required  by  law.  The  commission- 
ers made  a  return  to  the  writ,  which,  among  other  things  set  forth: 

'*Thnt,  after  fuUy  considering  said  application.  It  was  determined  by  a 
in;ijuriry  of  sniil  ioramlssloners,  conii)rising  such  board,  that  no  license  should 
be  grant'Hl  th<»reon,  and  the  statement  was  then  and  there  recorded  of  th*» 
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reiison  of  such  detcrminatloii  as  follows:  That  a  majority  of  the  excise 
board  were  elected  as  no-llcense  commissioners/— all  of  which  is  respectfully 
subinittod,  Inchidlug  copies  of  all  papers  upon  which  our  action  is  based." 

The  papers  here  referred  to  were  the  application,  bond,  and  cer- 
tain affidavits  showing  the  qualifications  of  the  relator,  the  condi- 
tion of  his  premises,  and  other  reasons  submitted  to  the  board  to 
justify  the  granting  of  a  license.  Several  other  applications  were 
made  for  licenfiiw  in  the  same  town  by  hotel  keepers,  and  all  were 
rejected  for  the  same  reason.  No  license  was  therefore  granted 
in  the  town,  the  commissioners  elected  as  anti-license  commissioners 
voting  against  the  license,  and  the  other  one  voting  for  it  These 
facts  are  undisputed,  and  the  question  is  fairly  up  whether  the 
reasons  given  by  the  commissioners  for  their  action  in  refusing  a 
license  to  the  relator  affords  any  justification  for  their  action,  or 
whether  the  court  will  treat  their  refusal  as  arbitrary,  and  direct 
them  to  grant  a  license  to  the  relator. 

A  brief  review  of  the  excise  legislation  of  this  state  may  be 
profitable  in  disposing  of  the  questions  arising  on  this  proceed- 
ing. By  chapter  300,  Laws  1845,  amended  by  chapter  14,  Laws  1S46, 
electors  of  the  several  towns  and  cities  of  this  state  were  authorized 
to  determine  by  ballot  whether  the  board  of  excise  should  grant 
licenses  to  sell  intoxicating  liquors,  and,  if  they  should  vote  in 
favor  of  no  license,  then  the  board  was  prohibited  from  granting 
any  licenses.  These  acts  were  repealed  by  chapter  274,  Laws  1847. 
The  legislature  in  1855  (chapter  231  of  the  Laws  of  that  year) 
passed  an  act  entitled  "An  act  for  the  prevention  of  intemperance, 
pauperism,  and  crime."  This  was  known  as  the  *Trohibitory  Ljiw,'* 
whereby  the  sale  or  giving  away  of  intoxicating  liquors  was  abso- 
lutely forbidden,  except  for  mechanical,  chemical,  medicinal,  and 
sacramental  purposes,  under  certain  conditions,  and  a  violation  of 
this  law  was  punished  criminally,  and  it  further  provided  that  aU 
acts  and  parts  of  acts  inconsistent  therewith  were  repealed.  The 
state  thus  entered  upon  a  system  of  prohibitory  legislation,  the 
first  in  its  history.  But  this  was  a  short-lived  system,  for  the 
court  of  appeals,  in  March,  1856,  in  the  action  of  Wyndiamer  v. 
People,  reported  in  13  y.  Y.  378,  declared  the  law  unconstitutionaL 
The  next  year  the  legislature  passed  a  general  act,  (chapter  628, 
Ijaws  1857,)  entitled  "To  suppress  intemperance,  and  regulate  the 
sale  of  intoxicating  liquors."  This  is  what  is  generally  known  as 
the  "Excise  Act  of  1857,"  and  was  comxwehensive  in  its  character, 
establishing  a  complete  license  system,  and  providing  punishments 
for  its  violation,  and  for  the  appointment  of  county  commissioners 
in  each  county,  who  should  have  the  power  to  grant  licenses  to  inns, 
taverns,  etc.,  but  the  conflict  between  those  who  favored  prohibitory 
legislation  and  those  who  favored  the  license  system  was  not  yet 
ended.  In  1870  (chapter  175  of  the  liaws  of  that  year)  another  act 
was  passed  on  the  subject,  entitled  "An  act  regulating  the  sale  of 
intoxicating  liquors,"  and  provided  that  the*  boards  of  excise  of  the 
towns  should  be  the  "supervisor  and  justices  of  the  peace  thereof 
for  the  time  being,  respectively,"  and  they  should  have  the  jwwer 
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to  grant  licenses  to  any  person  or  persons  of  good  moral  character 
who  should  be  approv^  by  them,  etc.,  and  made  provision  for  the 
boards  in  villages  as  well.  The  county  commissioners  were  thus, 
in  effect,  abolished,  and  the  subject  of  town  licenses  remitted  to 
the  town  officers.  By  chapter  549,  Laws  1873,  certain  amendments 
were  made  to  the  two  acts  last  mentioned,  and  concluded  with  this 
important  provision,  (being  section  6:) 

"Nothinff  herein  contained  shaU  In  any  manner  apply  to  any  dty  or  town 
where  a  majority  of  voters  have  voted  for  or  shaU  hereafter  vote  for  local 
prohibition  in  accordance  with  any  law  providing  for  such  voting  until  such 
city  or  town  should  have  reversed  by  vote^  such  local  prohibition." 

We  note  here  the  reappearance  of  the  prohibition  sentiment  In 
the  legislation  of  the  state,  but  this  section  6  seemed  to  confine  by 
its  terms  the  operation  of  that  section  where  a  vote  had  been  in 
accordance  with  some  law  providing  such  voting;  and  as  the  only 
law  providing  for  such  voting  that  had  existed  in  the  state  had 
been  repealed,  as  above  shown,  this  p'roviso  to  the  act  of  1870,  if 
strictly  construed,  was  incapable  of  being  carried  into  effect,  but 
still  stood  to  some  extent  as  a  legislative  declaration  in  favor  of 
local  prohibition.  The  next  year,  by  chapter  444,  Laws  1874,  the 
loglslature  provided  for  the  election  of  excise  commissioners  in  the 
s<»veral  towns  at  their  annual  town  meetings,  who  should  consti- 
tute a  board  of  excise  of  their  several  towns,  and  discharge  the 
duties  imposed  upon  the  supervisor  and  justices  of  the  peace  of  the 
town  by  chapter  175,  Laws  1870,  and  laws  amendatory  thereof  and 
supplementary  thereto.  By  section  2  of  this  chapter  (444)  it  was 
provided  that  the  commissioners  should  be  voted  for  upon  a  sep- 
arate ballot,  which  should  be  deposited  in  a  separate  box,  marked 
"Excise."  No  duties  other  than  those  of  commissioners  of  excise 
were  imposed  upon  these  new  officers.  The  purpose  of  the  statute 
seemed  to  be  to  utterly  divorce  this  office  from  all  other  town  offices, 
and  to  provide  for  the  election  by  the  people  of  independent  ex- 
cise commissioners. 

It  is  notorious  (so  much  so  that  the  court  can  take  judicial  notice 
of  the  fact)  that  from  the  passage  of  this  last  act  until  the  present 
time,  a  period  of  over  18  years,  local  option  or  prohibition  has  been 
a  question  at  issue  in  the  towns  of  this  state  upon  which  the  elect- 
ors voted.  These  commissioners  would  generally  be  nominated  in 
primary  meetings  or  caucuses,  the  same  as  other  town  officers. 
They  were  nominated  and  voted  for  either  as  commissioners  who 
would  grant  licenses,  under  proper  conditions,  or  who  would  not 
grant  them  under  any  circumstances.  A  commissioner  was  elected 
each  year.  A  majority  of  the  board  governed,  and  was  a  quorum. 
The  commissioner  stood  pledged  to  carry  out  the  wishes  of  the 
people  who  elected  him.  There  was  no  difficulty  about  it.  The 
will  of  the  people  as  to  local  prohibition  was  as  much  expressed 
in  the  election  of  their  representatives  as  commissioners,  and  as 
effectually,  as  though  it  was  printed  on  their  ballots.  While  the 
legislature  had  failed  to  create  in  terms  any  law  providing  for 
such  voting  as  expressed  in  the  act  of  1873,  yet  the  people,  in  prac- 
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tice,  everywhere  supplied  this  deficiency  and  carried  out  the  pur- 
pose of  the  legislature  as  to  local  option  by  adopting  this  method; 
and  the  contest  between  the  prohibition  and  license  systems  seemed 
to  terminate  and  be  settled  ui)on  the  proposition  of  local  prohibi- 
tion or  not,  as  the  voters  in  the  towns  might  determine.  'Die  con- 
test was  taken  from  the  lawmakers  to  the  people  in  their  various  lo- 
calities. It  was,  perhaps,  the  only  result  that  could  be  secured 
under  all  the  dbrcumstances  and  conditions  growing  out  of  the 
traffic  in  intoxicating  drinks,  involving,  as  it  did,  such  large  pecun- 
iary interests,  and  about  which  public  sentiment  was  so  much  di- 
vided. The  commissioners  thus  elected  were  faithful  to  the  trust 
reposed  in  them  by  the  people,  and,  in  towns  where  anti-license  com- 
missioners or  a  majority  of  them  had  been  elected,  no  licenses  were 
granted,  and  local  prohibition  secured.  These  statutes,  with  some 
amendments,  not  materially  affecting  them,  remained  in  force  untU 
the  passage  by  the  legislature  of  chapter  401,  Laws  1892,  which 
was  a  general  excise  act,  consolidating  the  otJier  acts  to  a  large 
extent,  but  repealing  existing  laws  on  the  subject  of  excise,  in- 
cluding the  acts  of  1857,  1870,  and  1873  above  referred  to,  and  the 
amendments  thereto,  saving  and  excepting  the  act  of  1874,  provid- 
ing for  the  election  by  towns  of  excise  conmodssioners.  But  during 
this  18  years  no  attempt  was  made  by  the  legislature  to  interfere 
with  or  overthrow  the  local  prohibition  system  that  had  been  adopt- 
ed as  above  stated,  but  tacitly  consented  to  and  apjyroved  of  &e 
same  in  the  act  of  1892 — ^First,  by  retaining  the  system  of  town 
commissioners  intact,  through  which  local  option  or  prohibition 
had  been  exercised;  and,  secondly,  by  section  41  of  the  act  of  1892, 
which  is  as  follows: 

**Local  Option.  Nothing  herein,  except  section  31,  shaU  In  any  manner  ap- 
vlj  to  any  town  where  the  majority  of  voters  have  voted  for  or  hereafter 
vote  for  local  prohibition,  untU  such  town  shall  reverse,  by  vote,  such  local 
pj-ohlbltion." 

The  section  31  referred  to  makes  it  a  misdemeanor  to  sell  with- 
out a  license.  This  is  a  repetition  of  the  local  option  clause  in  the 
act  of  1873,  with  this  significant  omission:  leaving  out  the  words 
^in  accordance  with  any  law  providing  for  such  voting/*  The 
legislature  had  discovered  that  there  was  no  law  in  existence  that 
by  its  terms  provided  for  such  voting,  and  the  contusion  right  here 
is  irresistible  that,  by  such  omission,  it  did  recognize  this  local 
option  system  through  the  election  of  commissioners. 

What  did  the  legislature  intend  by  this  local  option  clause  in 
the  act  of  1892?  We  are  not  to  assume  that  this  clause  is  mean- 
ingless, or  that  it  was  inserted  in  so  important  a  statute  without 
a  full  comprehension  by  the  legislature  of  its  purpose  and  effect; 
nor  are  we  to  assume  that  this  clause  was  thrown  into  the  act  to 
delude  certain  members  of  the  legislature  into  voting  for  it  who 
may  have  had  prohibition  constituents.  We  cannot  impute  any 
such  trick  as  this  to  the  legislature.  It  was  put  there  for  a  pur- 
pose, and  that  purpose  must  be  subserved.  In  construing  a  stat- 
ute, effect  must  be  given,  if  possible,  to  all  the  language  employed 
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People  y,  McGloin,  91  N.  Y.  250;  Gibson  v.  Lenane,  94  N.  Y.  183. 
At  the  time  of  the  passage  of  the  act  of  1892,  there  was  no  general 
law  in  existence  providing  directly  for  local  prohibition  independ- 
ent of  voting  for  commisBioners,  nor  have  I  been  able  to  find  any 
speciaji  act  granting  the  right  to  particular  towns  to  vote  upon 
this  subject  The  only  instance  I  have  discovered  is  that  provi- 
sion in  the  charter  of  the  village  of  Gloversville  providing  for  the 
submission  of  the  question  of  license  or  no  license  to  a  vote  of  the 
electors  authorized  by  chapter  505,  Laws  1873.  And  see  Vil- 
lage of  Gloversville  v.  Howell,  70  N.  Y.  287.  This  was  a  law  affect- 
ing a  village,  and  not  a  town  or  towns.  Had  there  been  a  general 
act  providing  for  such  voting,  or  had  there  been  special  acts  au- 
thorizing such  voting  in  particular  towns  to  any  extent,  it  might 
be  claimed  that  this  local  option  clause  in  the  act  of  1892  referred 
to  such  general  law  or  to  such  special  act;  but,  in  the  absence  of 
any  such  condition,  we  must  conclude  that  this  clause  refers  to 
the  only  system  of  local  option  in  vogue  in  the  state,  and  that  was 
the  one  we  have  been  considering.  We  are  permitted  to  make 
this  deduction  both  by  reason  and  by  authority.  It  is  reasonable 
to  suppose  that  a  system  of  local  option  which  had  been  in  exist- 
ence for  18  years,  without  rebuke  or  dissent  from  the  legislature, 
was  known  to  every  member  of  that  body,  and  affected  such  vital 
interests,  and  was  so  important  that,  when  the  legislature  came  to 
deal  with  the  subject  and  consolidate  the  excise  laws,  it  took  notice 
of  this  system,  and  provided  for  it.  It  is  elementary  that  a  thing 
which  is  within  the  intention  of  the  statute  is  within  the  statute, 
though  not  within  the  letter  of  it.  "A  strict  and  literal  inter- 
pretation is  not  always  to  be  adhered  to.  It  is  the  spirit  and  pur- 
I)ose  of  the  statute  which  are  to  be  regarded  in  its  interpretation, 
and,  if  these  find  fair  expression  in  the  statute,  it  should  be  so 
construed  as  to  carry  out  the  legislative  intent,  even  though  sucli 
construction  is  contrary  to  the  literal  meaning  of  some  of  the  pro- 
visions of  the  statute.  A  reasonable  construction  should  be  adopt- 
ed in  aU  cases  where  there  is  a  doubt  or  uncertainty  in  regard 
to  the  intention  of  the  lawmakers."  People  v.  Lacombe,  99  N.  Y. 
43,  1  N.  E.  Eep.  599.  '*In  construing  a  statute,  the  court  may  prop- 
erly refer  to  tiie  history  of  the  times  and  the  situation  of  the  peo- 
ple" when  It  was  passed,  for  the  purpose  of  determining  its  mean- 
ing, scope,  and  intention."  In  re  Breslin,  45  Hun,  210.  In  the 
case  last  cited  the  question  arose  whether  hotel  keepers  had  the 
right  to  sell  spirituous  liquors  to  their  guests  on  Sunday,  to  be 
a^  with  their  meals.  It  was  contended  that  this  could  not  be 
done  under  the  prohibition  contained  in  section  21  of  the  act  of 
1857,  which  forbade  the  sale  or  giving  away  of  intoxicating  liquors 
or  wines  on  Sunday,  and  the  court  say  (general  term,  first  depart- 
ment) that  statutes  are  to  be  construed  with  reference  to  existing 
things  for  the  purpose  of  ascertaining  what  was  the  good  that 
could  result,  or  the  evil  that  was  to  be  overcome,  by  their  pas- 
sage; that  it  was  perfectly  notorious  that,  when  the  act  of  1857 
was  passed,  the  existence  of  a  bar-drinking  saloon  as  a  part  of 
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an  hotel  was  a  distinguishing  characteristic,  and  that  there  intox- 
icating liquors,  drinks,  or  beverages  were  to  be  obtained  during 
the  day,  without  reference  to  meals,  and  the  evil  aimed  at  hj  the 
act  of  1857  was  general  bar  drinking  on  Sunday,  and  not  the  use 
of  liquors  at  meals;  that,  while  the  legislature  has  been  cognizant 
since  1857  of  the  sale  of  liquors  by  hotel  keepers  for  their  guests 
at  their  meals,  it  had  made  no  special  provisions  against  it,  and 
had  thereby  recognized  it  as  lawful  and  proper,  'niis  case  goes 
very  far  to  sustain  the  position  here  taken.  See,  as  strongly  con- 
firmatory of  this  view,  Sixth  Ave.  By.  Co,  v.  Gilbert  EL  By.  CJo.,  3 
Abb.  N.  G.  872  et  seq.,  and  notes.  The  United  States  supreme  court 
adopts  this  rule:  ''In  construing  an  act  of  congress,  the  courts 
may  recur  to  the  history  of  the  times  when  the  act  was  XMiased." 
U.  S.  V.  Union  Pac.  R  Co.,  91  U.  S.  79.  The  entire  subject  of  a 
statute  and  the  policy  may  be  invoked  in  aid  of  the  interpretation. 
State  V.  Mayor,  etc.,  of  Paterson,  35  N.  J.  Law,  197.  I  have  reached 
the  conclusion  that  the  legislature,  by  the  local  option  clause  in 
the  act  of  1892,  meant  to  recognize  the  system  of  local  option  or 
prohibition  which  was  in  existence  in  the  state  at  the  time  of  the 
passage  of  that  act;  that  the  portion  of  that  clause  that  the  act 
should  not  apply  to  any  town  where  the  **majority  of  voters  have 
voted  or  hereafter  vote''  has  reference  to  voting  for  commissioners 
who  should  favor  local  prohibition.  Any  other  conclusion  makes 
this  clause  useless  and  senseless.  It  follows. from  this  that  the 
towns  of  the  state  can  continue  to  secure  local  option  as  in  the 
past,  if  such  Is  the  will  of  voters.  . 

The  learned  counsel  for  the  relator  argues  that,  conceding  that 
this  local  option  clause  is  to  receive  the  construction  I  have  giv^i 
it,  the  town  of  Warsaw  has  reversed  by  vote  such  local  prohibition, 
inasmuch  as  the  last  commissioner  named  was  elected  as  a  license 
commissioner,  and,  that  being  the  latest  expression  of  the  town, 
local  prohibition  has  been  reversed  there.  I  cannot  concur  in  this 
view.  The  commissioners  act  as  a  body,  and  represent  as  a  body 
the  town.  A  majority  governs.  Whenever  a  town  sheets  three 
commissioners,  and  a  majority  of  them  are  anti-lioense,  that  is 
local  prohibition,  and  it  is  not  reversed  until  a  majority  of  the 
board  have  been  elected  the  other  way.  In  People  v.  Truman,  (Sup.) 
23  N.  Y.  Supp.  913,  the  commissioners  of  the  town  of  Owego  made  re- 
turn to  a  writ  of  certiorari  issued  to  them  to  inquire  why  a  license 
had  been  refused  to  the  proprietor  of  an  hotd  in  Owego,  and  they 
return  as  a  reason  for  such  refusal  ^'that  a  majority  of  this  board, 
to  wit,  ♦  *  ♦,  were  nominated  and  elected  as  no-license  com- 
missioners, and  that  a  majority  of  the  voters  of  the  town  of  Ow^o 
at  the  last  two  annual  town  meetings  therein  have  practically  ex- 
pressed by  their  votes  for  commissioners  of  excise  their  ojiposi- 
tion  to  the  granting  of  any  licenses,  and  there  is  no  public  neces- 
sity for  granting  such  license,  and  that  the  granting  of  such  license 
would  be  injurious  to  the  welfare  of  the  public;  that,  from  all 
the  facts  and  circumstances  of  this  case,  this  board,  in  the  exer- 
cise of  its  discretion,  has  refused  to  grant  this  license."     Justice 
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Forbes,  in  pronouncing  the  opinion  of  the  court  in  that  case,  after 
referring  to  section  6  of  the  act  of  1873,  above  cited,  and  also  re- 
ferring to  the  act  of  1845,  says: 

"I  have  been  unable  to  ilnd  any  law  which  wholly  revives  the  act  of  1845. 
Wldle  the  peculiar  wording  of  section  6  of  the  Liaws  of  1873  predicates  the 
validity  of  local  option  upon  some  i»rlor  act  of  the  legislature,  which  It  was 
assumed  was  then  in  force,  permitting  local  prohibition,  it  wiU  be  seen, 
however,  by  reference  to  section  41,  c.  401,  Laws  1892,  that  local  option  is, 
In  effect,  re-enacted  without  prescribing  definitely  and  at  length,  as  did  the 
Inw  of  18^,  the  method  of  preparing  the  baUots^  and  the  casting  of  X\\c  vote 
of  the  people.  This  act  is  so  framed  that  it  does  not  make  section  41  of  the 
act  of  1802  dependent  upon  any  prior  .law  of  this  state,  but,  in  terms,  it  does 
jrive  the  right  to  a  majority  of  the  voters  of  a  particular  town  to  say  by 
their  ballots  that  local  prohibition  shnU  be  in  force  in  that  town  when  a  ma- 
jority of  ttie  voters  may  so  determine." 

After  citing  section  41  of  the  act  of  1892,  he  proceeds  as  follows: 

'*It  4s  true  that  there  is  no  method  pointed  out  by  which  the  ballot  shall 
be  prepared  in  which  the  voter  shall  say  he  is  in  favor  of  local  prohibition, 
but  he  surely  has  the  right  to  nominate  in  caucus,  or  without  such  nomina- 
tion, to  place  upon  his  ticket  any  name,  and  vote  for  any  peraon,  whom  he 
knows  to  be  in  favor  of  not  granting  licenses,  [citing  Montgomery  v.  O'Bell, 
<Sup.)  22  N.  Y.  Supp.  412;]  and  if  a  majority  of  tftie  voters  of  the  town  so 
express  themselves  by  their  baUot,  voting  for  an  excise  board  upon  whom 
they  rely  not  to  grant  licensee,  they  have  a  perfect  right  to  do  so;  and  in 
that  manner  they  do,  by  local  option,  in  effect  establish  local  prohlbltfon, 
within  the  meaning  of  section  41  of  the  Laws  of  1892;  and  the  commission- 
era  so  elected  have  an  undoubted  right,  relying  upon  their  own  judgments, 
»upi)orled  by  a  majority  of  the  legal  voters,  to  refuse  aU  licenses,  and  thus 
establisli,  in  fact,  looil  pi-ohibitlon  under  that  law." 

This,  it  seems  to  me^  affords  a  complete  answer  to  the  applica- 
tion in  this  proceeding  to  compel  the  commissioners  of  Warsaw  to 
grant  a  license  to  the  relator.  The  learned  justice  in  that  case 
also  says,  at  page  915: 

"It  is  too  plain  to  admit  of  any  serious  dispute  that  it  was  not  intend eil 
by  the  legislature  of  this  state  to  substitute  a  justice  of  the  supreme  cotut  in 
the  place  of  the  commissioners  of  excise  when  they  refused  to  act  favorably 
iu  granting  a  license  to  any  person;  ond,  if  that  were  the  object  of  the  stat- 
nte  referred  to,  the  act  is  clearly  unconstitutional.*' 

And  he  proceeds  to  give  his  reason  for  that  conclusion,  the  sub- 
stance of  which  is  that  a  justice  of  the  supreme  court  cannot  and 
should  not  be  compelled  to  exercise  any  except  judicial  functions, 
and  citing  with  approval  the  decision  of  Justice  Parker  in  People 
V.  Waters,  (Sup.)  23  N.  Y.  Supp.  691.  Justice  Parker,  in  his  opin- 
ion in  that  case,  says,  at  page  693 : 

**But  it  may  be  said  that  the  legislature  could  provide  for  two  adminis- 
trative tilbunals  to  pass  upon  the  same  question,  of  wbdch  the  board  ot 
excise  siiould  bo  Ihe  first,  and  the  discretion  of  Ihe  last  to  be  final;  that  the 
second  or  reviewing  ofilcinl  should  not  be  governed  by  the  legal  rules  gov- 
erning a  review  of  an  administrative  board,  but  should  pass  upon  the  appli- 
cation in  the  same  raannor  as  the  statute  autliorizes  boards  of  excise  to  do; 
that  it  was  Intended  by  this  act  that  the  last  ofiicial  to  exercise  the  discretion 
poiTiitted  by  the  stamte  should  be  a  court  or  a  judge  thereof.  Clearly  such 
could  not  have  been  the  intention  of  the  lejrishiture,  for  it  was  without  power 
to  require  the  supreme  court  or  the  JustAce  thereof  to  perform  other  tban 
judicial  duties." 
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And  Jadge  Parker,  with  his  asual  ability  and  cleamesa,  pro- 
ceeds to  establish  this  position  both  by  reason  and  authority. 

It  seems  to  me  that  the  claim  of  the  relator  in  this  proceeding 
substantially  comes  within  the  condemnation  of  the  paragraph 
just  cited  from  Judge  Parker's  opinion.  The  court  is  substantially 
asked  here  to  overrule  the  judgment  and  discretion  of  the  commis- 
sioners, and  direct  them  absolutely  to  issue  a  license  to  the  relat- 
or. The  statute  (chapter  481,  Laws  1893)  does  not  command  the 
<*ourt  to  make  the  order  asked  for  here,  but  the  court  may  make  an 
order  commanding,  etc.,  so  it  is  discretionary  with  the  court  even 
should  the  court  be  of  the  opinion  that,  in  a  strictly  legal  sense, 
the  license  has  been  arbitrarily  denied,  or  denied  without  good, 
legal  reasons.  No  one  has  the  right  to  demand  a  license.  23 
N.  Y.  Supp.  691,  913,  supra. 

The  question  remains  whether  the  refusal  in  this  case  to  grant 
a  license  to  the  relator  was  arbitrary,  or  without  good  reasons. 
The  reference  to  the  statute  hereinbefore  made  shows  that  the 
oommissioners  had  the  power  and  might  grant  the  licenses,  but 
are  not  commanded  to  do  so.  Whatever  else  may  be  said,  these 
commissioners  have  acted  in  good  faith,  believing  that,  as  they 
were  elected  not  to  do  the  very  thing  that  the  relator  asks,  they 
are  honorably  bound  by  their  obligations  to  the  people  electing 
them  not  to  do.  It  cannot  be  said  that  they  were  acting  will- 
fully, or  that  they  were  intentionally  violating  the  law.  Were 
they  acting  arbitrarily  or  without  good  reasons  in  a  legal  sense? 
I  cannot  find  that  they  were.  The  commissioners  were  asked  bv 
the  relator  to  be  false  to  their  obligations  and  pledges,  and,  because 
they  refuse  so  to  do,  the  court  is  now  asked  to  compel  them.  It 
is,  at  least,  an  ungracious  office  that  the  court  is  called  upon  to 
X)erform  in  this  instance,  and,  for  all  the  reasons  stated  above,  it 
will  not  be  done.  It  follows  that  the  commissioners,  in  refusing 
a  license  to  the  relator,  did  not  act  arbitrarily  or  without  good 
reasons,  but  that  the  application  for  a  license  to  the  relator  was 
denied  for  good  and  sufficient  reasons,  and  therefore  the  determina- 
tion of  the  board  of  excise  conmiissioners  of  the  town  of  Warsaw 
must  be,  and  hereby  is,  sustained.  An  order  may  be  entered 
quashing  the  writ  of  certiorari,  and  dismissing  these  proceedings 
accordingly.     Costs  are  not  allowed  to  either  party. 


JACKLIN  V.  NATIONAL  LIFE  ASS'N  OP  HARTFORD. 

(Supreme  Court,  Special  Term,  Orange  County.     February  15,  1883.) 

Life  Inbxjrance— Forpeiture  of  Poltct— Notice. 

Laws  1876,  c.  341,  §  1,  as  amended  by  Laws  1877,  c.  821,  proTldes  tiut 
"no  life  insurance  company'*  shall  have  power  to  declare  a  policy  tot- 
felted  or  lapsed  for  "nonpayment  of  any  annual  premium  or  intereac' 
unless  notice  to  pay  within  a  certain  time  has  been  given.  Laws  1^.  c 
328,  §  1,  provides  that  Laws  1876.  c  341,  shall  not  apply  to  policies  issued 
on  monthly  or  weekly  Installments  of  premiums,  if  the  applications  then- 


Digitized  by 


Google 


i?Up.  Ct]  JACKIJN   V,  NATIONAL   LIFE    ASS'N.  747 

for  waive  the  notices.     HM^  that  the  act  of  1877  applies  to  policies  pay- 
able out  of  a  fund  created  by  assessments. 
2.  Same— Health  of  Insured— Insanity. 
#      In  an  action  on  a  life  insurance  policy,  it  will  not  be  held  as  a  matter  of 
law  that  the  insanity  of  the  insured  when  the  application  for  insurance 
was  made  was  an  unsound  condition  of  health. 

Action  bj  William  J«Lcklin  against  the  National  life  Association 
of  Hartford,  Conn.,  to  recover  the  amount  of  an  insurance  policy 
issued  by  defendant  upon  the  life  of  Venie  Jacklin,  daughter  of 
plaintifTy  payable  to  plaintiff.    Judgment  for  plaintiff. 

F.  V.  Sanford,  for  plaintiff. 
John  M.  Gardner,  for  defendant 

BBOWN,  J.  The  policy  provides  for  the  payment  of  flOO, 
^'solely  from  the  funds  accumulated  from  payments  of  its  insured;" 
also  that,  if  such  accumulation  on  hand  shall  be  insufficient  to  pay 
accrued  claims  for  an  assessment  on  contracts  in  force  of  5  per 
cent,  on  single  premium,  and  if  the  whole  fund  from  assessments 
and  accumulations  is  insufficient  to  poj  all  claims,  it  shall  be  dis- 
tributed pro  rata,  etc.  It  has  been  stipulated  that  "the  sum  to  be 
recovered  on  this  policy,  if  anything,  is  f73.97."  In  view  of  this 
stipulation,  the  point  made  of  a  lack  of  proof  of  amount  due  under 
the  contract  is  without  force.  Proof  of  accumulation  by  the  com- 
pany and  the  amount  that  should  be  realized  by  an  assessment 
could  go  no  further  than  the  stipulation,  and  was  unnecessary. 
I  think  chapter  321,  Laws  1877,  is  applicable  to  this  policy.  Such 
is  the  clear  implication  from  chapter  328,  Laws  1885,  and,  while  it 
might  be  a  debatable  question  if  the  act  of  1885  had  not  been' 
passed,  the  question  does  not  now  admit  of  serious  dispute.^  The 
point  was  not  presented  in  Ronald's  Case,  132  N.  Y.  378,  30  N.  E. 
Rep.  739;  neither  was  the  act  of  1885  called  to  the  attention  of  the 
<jourt 

I  am  also  of  the  opinion  that  the  question  of  the  breach  of  war- 
ranty must  be  decided  in  the  plaintiff's  favor.  The  question  in 
substance  was,  '"What  is  the  condition  of  the  health  of  your 
mother?"  and  the  answer  was,  "Sound.''  The  mother  was  then  in 
the  Binghampton  Lunatic  Asylum,  afflicted  with  "chronic  mania," 
«.  serious  form  of  insanity,  and  at  tidies  violent,  profane,  and  ob- 
scene. The  physician  testifies  that,  at  the  time  of  her  admission, 
she  was  in  fair  phyeAcal  condition,  and  that  in  1891  (the  time  of  the 

*The  statutes  referred  to  are  as  foUows: 

Laws  1876,  c.  341,  §  1.  as  ameiuled  by  Laws  1877,  c.  321:  **No  life  insur- 
ance company  doing  business  in  the  state  of  New  York  shall  have  power  to 
declare  forfeited  or  lapsed  any  policy  hereafter  issued  or  renewed  by  reason 
■of  nonpayment  of  any  annual  premium  or  interest,  or  any  portion  thereof," 
unless  notice  to  pay  the  same  within  a  certain  time  is  given. 

Laws  1885,  c  328,  §  1:  "CJhapter  341  of  the  Laws  of  1876.  entitled  *An  act 
regulating  the  forfeiture  of  life  insurance  policies,*  shall  not  apply  to  policies 
Issued  upon  monthly  or  weekly  installments  of  premiums:  provided,  the  no- 
tices therein  mentioned  shall  be  waived  in  the  application  for  such  policies, 
or  in  title  additions  to  such  applications." 
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aiyplication  for  instiraiice)  she  was  eating  and  sleeping  well,  ex- 
cept when  she  had  periods  of  mental  disturbance.    Both  parties 
have,  by  withdrawing  the  case  from  the  jury,  treated  this  question 
as  one  of  law,  and  the  proiK>sition  therefore  is,  can  the  court  deter- 
mine, as  a  question  of  law,  that  an  insane  i>erson  is  necessarily 
in  unsound  physical  condition?    No  evidence  has  been  given  to 
show  whether  an  insane  person  is  considered  among  medical  men 
as  in  an  unsound  condition  of  health,  and  the  court  possesses  no  ex- 
pert knowledge  which  enables  him  to  solve  that  question  as  one 
of  fact    But  obviously  mere  mental  aberration  will  not  necessarily 
constitute  ill  health.    To   what  extent  mental  disturbance   will 
destroy  or  interfere  with  the  functions  of  the  body  must  depend 
upon  circumstances  of  each  case.     It  is  a  question  of  fact,  in  each 
instance,  to  be  solved  by  the  evidence.    There  is  nothing  before 
me  that  compels  me  to  say  that  the  mother  was  in  unsound  health, 
and,  as  the  burden  of  so  proving  rests  upon  the  defendant,  the 
decision,  in  the  absence  of  proof,  must  be  against  it.    Judginent 
for  plaintiff  for  |73.97. 


(71  Hun,  164.) 
ISELIN  V.  STABIN. 

(Supreme  Court,  General  Term,  Second  Department   July  28,  1898.) 

Highways— Establishment— Dkdication  and  User. 

Where  plaintiff's  grantor,  more  than  50  years  ago,  by  petition,  secured 
from  the  state  a  grnnt  anthoriziiur  the  extension  of  a  boat  landing  on  hli 
land  for  "public  convenience,"  "which  necessitated  the  use  of  a  certain 
road  from  the  boat  landing  to  the  highway,  and  the  road  has  ever  sim^ 
been  used  by  the  public,  such  rond  has  become  a  public  highway,  both  bj 
the  long  use  and  by  such  dedication  and  acceptance. 

Appeal  from  special  term,  Westchester  coiintj. 

Action  by  Adrian  Iselin  against  John  H.  Starin  to  restrain  de- 
fendant from  using  a  certain  ferry  dock  on  plaintiff's  premises  and 
a  certain  road  over  the  latter,  in  which  defendant  filed  an  equitable 
counterclaim,  asking  that  obstructions  placed  on  such  road  be  re- 
moved. From  a  judgment  for  plaintiff,  defendant  appealed.  Be- 
versed. 

Argued  before  BARNAIUD,  P.  J.,  and  PRATT,  J. 

0.  H.  Boosevelt,  (GameHud  E.  Kene,  W.  W.  Goodrich,  and  Peter 
Cantine,  of  counsel,)  for  appellant 
Martin  J.  Keogh,  (Calvin  Frost,  of  counsd,)  for  respondent. 

PRATT,  J.  This  controversy  relates  to  a  road  leading  from  the 
old  main  highway,  which  runs  from  Pelham  to  New  Rochelle,  ia 
Westchester,  to  a  ferry  at  tide  water  on  a  creek  formed  by  the 
waters  of  Long  Island  sound,  as  they  ebb  and  flow,  opposite  Glen 
island.  It  is  the  approach  for  the  public  by  land  to  the  preseot 
Glen  Island  ferry.  Plaintiff  claims  that  it  is  a  private  road,  and 
has  obstructed  it  Defendant  contends  that  it  is  a  public  road; 
and,  by  way  of  equitable  counterclaim,  asks  that  the  obstractknis 
be  removed.    The  defendant's  Glen  island  was  formeiiy  known  ^ 
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'"Locust  Idand."  The  plaintiff's  main  property  is  also  an  island, 
now  known  as  "Neptune  Island,"  formerly  called  '^Moses  Island.'* 
It  was  originally  separated  from  the  main  land  by  a  small  creek, 
across  which  a  stone  causeway  was  buUt;  so  that  street  cars  and 
wagons  now  run  to,  or  substantially  to,  the  defendant's  ferry.  The 
testimony  shows  that  this  Moses  or  Neptune  island  was  owned  by 
William  Turpin  in  1833,  who  conveyed  the  same  to  Catherine  Wy- 
man,  who  then  owned  the  adjacent  mainland.  This  Neptune  is- 
land and  the  mainland  then  passed  to  Jacob  Bhinelander,  throug:h 
Catherine  Wyman's  wiQ  and  deeds  by  her  executors,  in  1836.  This 
deed  conveys  the  road  and  causeway  in  question.  The  island  then 
passed  under  Rhinelander's  will  to  the  Underbills  in  1837,  who 
conveyed  the  same,  with  the  road  and  causeway,  to  Philip  Under- 
hill  in  1850,  and  the  mainland  was  conveyed  to  other  parties. 
Philip  Underhill  then  conveyed  the  island,  road,  and  causeway 
to  Isaac  Underhill  in  1859.  Thome  and  wife  also  gave  Isaac  Un- 
derhill a  conveyance  affecting  some  part  of  these  premises  in  1874, 
and  in  the  same  year  Isaac  Underhill  conveyed  the  same  to  Higgins, 
who  mortgaged  to  Guion.  The  mortgage  was  assigned  to  Philip 
B.  Underhill,  and  was  subsequently  foreclosed,  and  the  premises 
were  purchased  by  this  Mr.  Underhill  in  1880,  who  meantime  re- 
ceived other  conveyances  from  Mr.  Higgins.  He,  in  1882,  con- 
veyed the  premises  to  Fredericks,  who  conveyed  back  to  Hannah 
Higgins  in  the  same  year,  and  she  conveyed  to  plaintiff  in  1885. 
Each  of  these  conveyances  assumes  to  convey  the  road  and  cause- 
way in  question.  The  defendant's  title  to  Glen  island  comes  from 
I>avenport,  who  conveyed  to  Depau  in  1847,  nothing  being  said 
about  any  landing  or  road.  Depau  conveyed  to  Livingston  in  1848, 
and  he  conveyed  to  Godwin  in  1854.  These  Depaus  seem  to  have 
conveyed  to  Foulke  in  1855,  and  Godwin  conveyed  to  Poulke  on  the 
same  day.  Poulke  then  conveyed  to  Schmidt  in  1862.  This  deed 
assumes  to  convey  a  right  of  way  over  the  road  in  question  from 
the  old  Pelham  road  to  a  steamboat  landing,  to  be  presently  men- 
tioned, and  the  use  of  the  ferry  dock  as  used  by  the  Foulkes,  to- 
{^ether  with  the  right  to  land  thereon  and  the  right  of  ferriage  and 
docking.  Schmidt  died,  and  his  executors,  in  May,  1879,  conveyed 
to  def^idant,  granting  like  subject-matter.  It  thus  appears  that 
Foulke  owned  Glen  island,  and  Isaac  Underhill,  or  his  estate, 
owned  Neptune  island  and  the  road,  from  about  1858  or  1859 
at  least  until  after  1861.  During  this  interval,  Foulke  used  this 
dock  for  ferry  purposes  to  Glen  island  as  a  landing,  having  a 
regular  ferry  propeUed  by  horse  power.  Foulke  and  Isaac  Under- 
bill contributed  to  the  expenses  of  keeping  this  road  In  repair. 
Fonlke  paid  him  J25,  January  26,  1858,  as  **liis  proportion  of  the 
expenses  or  repairs  of  the  causeway  and  roads."  This  fact  is  at- 
tested bv  Underbill's  receipt,  which  defendant  produced.  A  like 
receipt,  signed  by  'Thilip  R  UnderhiU,  for  L  Underbill's  Estate," 
attests  the  facts  that  Foulke,  January  11,  1861,  paid  him  J50,  "for 
liis  proportion  of  expenses  repairing  causeway  and  bridges  for 
two  years  to  January  1,  1861,  on  Neptune  House  island.''    In  1868, 
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Schmidt,  and  other  owners  on  Glen  island,  paid  Philip  R  UnderfaiU 
¥75,  ''being  in  full  to  January  1,  18G8,  for  their  contribationa  of 
twenty-five  dollars  each  towards  working  of  the  road  leading  to 
the  steamboat  pier  on  the  Neptune  House  island  for  the  estate 
of  L  Underbill,  deceased."  It  seems  that  Isaac  Underbill  built  the 
Neptune  House  on  his  island,  and  enlarged  the  former  steamboat 
dock,  which  stood  at  the  water  end  of  the  road.  He  also  had  an 
interest  In  a  steamboat  which  landed  thereat.  The  precise  cir- 
cumstances under  which  these  payments  for  road  expenses  were 
made  do  not  appear;  but  it  is  plain  that  the  owners  of  Glen 
island  and  Neptune  island  together  kept  this  road  in  repair,  and 
it  is  quite  obvious  that  they  used  it  and  this  dock  in  ciHmnon,  the 
former  for  ferry  purposes,  and  the  latter  for  steamboat  purposes, 
and  as  an  approach  to  his  Neptune  island  property. 

There  is  no  intimation  that  the  payments  were  made  as  for 
licenses.  On  the  contrary,  they  are  said  to  be  "proportions  ex- 
penses" in  the  earlier  receipt,  and  "contributions"  in  the  last 
one.  I  think  it  fair  to  assume,  in  the  absence  of  any  conveyance  of 
a  right  of  way  over  this  road,  and  in  the  absence,  also,  of  any 
satisfactory  explanation,  that  there  was  an  understanding  between 
these  people  that  they  should  use  this  road  in  common  as  an  ap- 
proach to  this  dock.  The  road  was  open  for  the  use  of  the  Under- 
bill's Neptune  House  guests,  and  was  evidently  used  by  Foulke 
and  Schmidt  as  means  of  approach  by  the  dock  to  the  Grlen  island 
property.  So,  too,  it  must  have  been  used  by  the  public  as  an 
approach  to  the  Underhlll  steamboat,  which  landed  at  the  dock* 
and  the  patrons  of  Foulke's  ferry.  Perhaps  these  facts  no  not 
necessarily  show  an  unlimited  offer  of  this  road  to  the  public  as  a 
highway.  On  the  other  hand,  the  evidence  shows  that,  when  Dexmu 
owned  Glen  island,  he  and  Underbill  had  some  bitter  controversj 
about  the  location  of  the  dock,  in  which  Underbill  had  his  way 
about  it.  I  think,  however,  that  these  facts  do  show  that  the 
Glen  island  owners,  certainly  in  Depau's  time,  had  a  right  of  way 
at  the  Underbill  dock,  and  over  this  road,  up  to  the  old  P^ham 
road,  and  the  fact  is  that  Depau's  deeds  say  nothing  respecting 
this  right  of  way.  It  is  certain  that  the  Foulke  and  Schmidt 
deeds  do  assert  such  a  right.  Under  these  circumstances,  especiaUj 
in  view  of  Foulke's  ferry  business,  I  think  this  case  plainly  shows 
an  open  user  of  both  the  dock  and  road  by  the  Glen  island  ownen 
from  1858  on,  under  a  claim  of  right,  with  the  knowledge  and  con- 
sent of  the  Neptune  island  owners;  and,  since  Foulke's  deed  to 
Schmidt  in  1862,  such  user  was  certainly  under  claim  of  li^t 
and  color  of  title  which  could  be  conveyed. 

We  now  come  to  consider  another  fact  of  great  importance  in 
this  controversy.  In  1845,  Isaac  Underbill  and  his  wife  and  Philip 
R.  Underbill  filed  their  petition  witti  the  commissioners  of  the 
land  office  of  this  state  praying  for  a  grant  of  land  under  water 
for  the  purpose  of  enabling  them  to  extend  this  steamboat  dock, 
and  asking  to  establish  a  dock  thereon,  with  leave  to  collect  wharf- 
age, etc.    They  therein  state  that  the  dock  was  built  by,  or,  at  least. 
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in  Catherine  Wyman's  time,  ''for  the  convenience  of  navigation^ 
and  for  the  accommodation  of  steamboats  and  other  craft  passing 
into  the  bay."  There  is  no  intimation  that  this  use  was  in  any 
way  restricted.  This  mast  have  been  prior  to  1836,  for  she  died 
before  that  time,  and  her  execntors,  daring  that  year,  conveyed  to 
Bhinelander.  This  petition  also  states  that  Bhinelander  believed 
that  she  had  obtained  titie  to  the  land  ander  water  where  the  dock 
stood,  bat  that  it  was  subseqaentiy  discovered  that  she  had  not 
obtained  such  titie.  It  also  states  that  this  dock  or  landing  is 
"a  great  public  convenience,  and  necessary  for  the  parx)oses  of 
commerce,  and  will  greatiy  increase  those  objects  by  extending  the 
dock  a  littie  further  into  the  bay,  as  designated"  on  a  map  filed. 
This  map  shows  the  road  in  question.  The  petition  also  states  that 
the  contemplated  extension  of  the  dock  "will  be  of  great  public  con- 
venience from  a  conunercial  point  of  view,"  and  the  object  of  the  ac- 
quirement of  the  land  was  to  increase  that  public  convenience  by 
extending  it  to  deeper  water,  so  that  larger  vessels  may  moor 
thereat.  The  petition  also  states  'that,  to  render  a  landing  place 
convenient  at  the  place  now  spoken  of,  and  that  the  public  and 
others  may  pass  from  the  main  island,  either  on  foot  or  in  car- 
riages, ♦  ♦  ♦  to  the  contemplated  dock,  and  that  for  such 
purpose  it  will  be  necessary  to  build  of  stone  ♦  ♦  ♦  abutment 
on  bridge,"  etc.  It  thus  appears  that  this  road  was  opened  for 
these  purposes  by  Catherine  Wyman  prior  to  1836,  as  means  of 
reaching  this  dock,  long  before  the  Neptune  House  was  erected; 
and  that  it  had  reference  to  public  travel  between  the  old  Pelham 
road  and  this  dock,  for  the  purposes  of  commerce,  as  means  of 
enabling  the  public,  for  business  purposes,  to  come  to  this  dock  both 
by  land  and  water;  and  that  there  was  a  business  ferry  at  the 
dock.  The  people  of  the  state  granted  their  patent  on  tiiis  peti- 
tion. The  patent  expressly  recites  that  it  is  for  the  purpose  of 
promoting  the  conmierce  of  our  state,  and  for  no  other  object; 
nnd  the  grant  was  made  subject  to  reservations  and  conditions  ex- 
pressed, one  of  which  was  that,  if  the  patentees  should  not,  within 
three  years  from  that  date,  (April  17,  1845,)  actually  "appropriate 
and  apply  the  above-describc^d  premises  to  the  purposes  of  a  dock 
or  docks  thereon,"  the  grant  should  be  void.  There  is  no  pretense 
that  the  patentees  failed  to  perform  the  condition,  and  they  and 
their  grantees  now  claim  the  land  thus  obtained  because  they  thus 
appropriated  that  property  to  that  public  use.  Under  these  cir- 
cumstances, I  do  not  see  how' it  can  be  doubted  that  the  object  of 
the  road  and  dock  was  to  enable  anybody  who  chose  to  use  it  to 
come  and  go  on  the  dock,  and  to  use  the  dock  itsdf  for  all  pur- 
poses of  a  dock.  Very  likely,  the  commerce  between  the  mainland 
and  Glen  island  may  not  have  been  in  Catherine  Wyman's  mind  or 
in  the  minds  of  the  ITnderhills,  to  the  extent  which  we  now  see  the 
development  of  that  island  and  the  business  there  carried  on, 
bnt  we  cannot  doubt  that  that  busdness  is  within  the  development 
of  the  general  object  and  purpose  for  which  the  road  was  opened 
and  the  dock  built,  and  within  the  purposes  of  the  grant 
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I  do  not  now  mean  to  say  tkat  this  necessarily  renders  the  dock 
a  free  public  dock,  or  the  road  necessarily  a  public  highway;  but, 
under  these  circumstances,  I  cannot  doubt  that  the  subsequent 
transaction  between  Glen  insland,  Foulke  Schmidt,  and  the  Un- 
derbills indicate  that  the  former  were  then  acting  in  view  of 
existing  and  conceded  rights  to  use  the  road  as  a  means  of  ap- 
proach to  their  property  and  their  business  feny.  It  thus  seems 
plain  to  my  mind  that  there  was,  at  least,  an  acknowledged  private 
right  of  way  for  Foulke  and  Schmidt  and  their  grantees,  for  any 
lawful  business  to  which  they  chose  to  devote  their  property; 
hence  it  seems  to  me  that  the  plaintiff,  being  one  of  Underbill's 
grantees,  has  no  right— certainly  no  standing — ^in  a  court  of 
equity  to  such  aid  in  obstructing  this  road  as  a  means  of  prevent- 
ing the  grantees  of  the  Glen  island  to  reach  their  property,  or  to 
carry  on  their  ferry  business.  If  that  be  true  of  the  grantees 
themselves,  it  must  also  be  true  of  their  patrons.  Plaintiff  and  his 
grantors  have  slept  too  long  upon  their  claims  to  expect  any  aid 
of  a  court  of  equity.  Their  laches  alone  seems  to  me  to  weigh 
heavily  against  their  contention  on  the  merits.  Perhaps  this  con- 
clusion will  dispose  of  the  case  adversely  to  the  plaintiff,  and  in 
favor  of  the  defendant;  but,  since  other  phases  of  it  are  before 
us,  I  may  not  unwisely  go  further. 

The  fact  is  distinctly  stated  in  this  old  petition  to  the  land 
commissioners  that  one  of  the  objects  of  this  dock  was  its  public 
convenience;  and  it  is  plainly  intimated,  if  not  alleged,  that  the 
object  of  the  proposed  extension  of  the  dock,  and  of  obtaining  the 
land  grant  for  tiiat  purpose,  in  part,  at  least,  is  to  invite  ''the 
public  to  pass  on  foot  or  in  carriages"  over  this  stone  road,  which 
was  so  necessary.  Under  these  circumstances,  while  it  is  pas- 
sible that  the  Underbills  may  all  the  while  have  had  some  dim 
idea  of  retaining  this  road  as  their  private  right  of  way,  it  seans 
to  me  wholly  improbable  that  they  did  such  a  thing.  The  plaiQ 
fact  was  that  the  more  the  public  used  it  the  better  for  them  and 
their  purposed  business  scheme.  They  thus,  by  their  recorded  act 
and  tiieir  subsequent  conduct,  clearly  evinced  their  invitation 
to  the  public  to  use  the  road  freely,  and  their  erection  of  the  hotel 
only  emphasized  this  desire  to  profit  by  this  public  use  of  the  road. 
Here,  then,  was  an  offer  of  this  road  to  the  public  which  dates 
back  to  1836,  and  there  can  be  no  doubt,  upon  this  evidence,  that 
the  public  did  use  it  without  interruption,  unless  by  the  gate  to  be 
presently  noticed.  We  thus  find  an  o'ffer  of  this  road  to  the  pnblic, 
— ^an  offer  made  by  Catherine  Wyman  in  1836, — followed  by  user 
for  public  business  purposes,  confirmed  by  the  Underbills,  und^ 
such  circumstances  as  to  indicate  the  right  to  the  permanent  use 
thereof  by  anybody  who  had  occasion  to  use  it,  followed  by  a 
grant  from  the  state,  which  necessarily  involved  anybody  and  every- 
body's right  freely  to  come  and  go  over  it.  I  think  they  w«re  thus 
estopped  from  w'ithdrawing  that  offer.  We  think  this  seems  to 
make  out  dedication  so  far  as  one  may  dedicate  his  land  to  public 
use  for  road  purposes.    This  was  followed  by  the  formal  acceptance 
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of  tMs  road  by  the  highway  anthoritieB  of  New  Bochelle  village. 
A  street  railroad  has  since  been  laid,  and  has  been  for  years  used 
upon  it,  and  all  the  while  plaintiff  and  his  grantors  have  done  no 
significant  act.  To  come  now  into  a  court  c^  equity  seeking  equi- 
table relief  seems  to  me  unwarranted.  I  am  therefore  imable  to 
see  why  this  road  should  not  be  held  a  public  highway,  not  only 
by  this  long  use,  but  by  actual  dedication  and  acceptance.  Under 
these  circumstances,  I  regard  the  testimony  about  the  gate  as  of 
very  little  importance.  That  testimony  was  very  unsatisfactory 
at  best,  and  it  in  no  way  shakes  my  confidence  in  the  conclusiouB 
already  stated.  The  same  is  true  of  the  notices  and  declarations 
of  the  Underhills  about  their  supi)osed  rights.  These  views  lead  to 
a  reversal  of  this  judgment,  and  to  the  conclu&rion  that  pliaintiff 
is  wrong  in  obstructing  this  road.  Judgment  must  be  entered  for 
the  defendant,  with  costs. 

BAKNARD,  P.  J.,  (concurring.)  For  over  40  years  there  has 
been  a  ferry  by  means  of  which  the  occupants  of  Locust  island 
(now  Glen  island)  have  been  carried  to  the  mainland  over  Neptune 
island.  During  all  that  time  there  has  been  a  float  maintained 
by  the  occupants  of  Glen  island  on  Neptune  island,  the  termina- 
tion of  the  ferry.  The  means  of  access  from  the  Neptune  Island 
float  has  been  over  an  old  way  which  passed  over  Neptune  island 
and  over  a  causeway  to  the  Pelham  road,  a  public  highway.  This 
old  road  was  improved  by  the  occupants  of  Neptune  island,  so  as 
to  provide  better  means  of  approach  to  a  dock  on  Neptune  island, 
at  which  steamboats  landed,  for  general  carriage  of  passengers  to 
and  from  Neptune  island,  upon  which  there  was  an  hotel;  but 
the  way  existed  long  before  this  causeway  was  built  There  is 
much  doubt  whether  the  part  of  the  way  from  the  Pelham  road  to 
the  docks  on  Neptune  island  was  a  public  highway;  but  there  can 
be  none  but  that  the  Glen  island  occupants,  and  all  who  came  to  it 
and  went  from  it,  passed,  as  a  matter  of  right,  over  this  way.  As 
to  the  question  presented,  it  is  a  matter  of  no  imjwrtance  whether 
the  way  is  public  or  private.  If  Glen  island  owns  a  ferry  right, 
with  a  float  on  Neptune  island,  and  a  right  of  free  passage  from 
this  float  to  and  from  the  Pelham  road,  they  should  not  be  pre* 
vented  by  injunction  from  using  it.  The  right  of  approach,  if  it 
exists,  would  not  be  destroyed  by  the  increased  number  of  passen- 
gers which  now  pass  over  the  ferry.  The  use  acquired  by  pre- 
scription was  for  all  who  wished  to  go  to  Glen  island,  and  the 
right  is  not  destroyed  because  the  number  of  passengers  is  in- 
creased by  the  creation  of  a  place  of  resort  for  people  in  summer 
to  visit  for  purpose  of  pleasure  and  recreation.  I  therefore  con- 
cur in  the  result  arrived  at  by  Judge  PRATT. 
v.24N.Y.B.no.lO— 48 
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(71  Him,  202.) 
FBOPLB  ex  reL  GBJJTFiN  t.  LATHBOP,  Baperfntendent,  et  aL 

(Supreme  Court,  General  Term,  Sec<»id  Departooeiit.    July  28,  ISOS.) 

1.  State  Officbrs — SiTPERnvTENDBNT  and  Wabdbn  of  PBisoNfi — Affoditmbst 
AND  Removal  of  Keeper— Authoritt—Contbol  bt  Lbgisuitubb. 

Const,  art  6,  §  4,  provides  that  the  saperixrtendttiLt  of  state  piisona  Mudl 
have  the  superintendence,  management,  and  control  o€  state  prisoxtt, 
"subject  to  such  laws  as  now  exist  or  may  hereafter  be  enacted;'*  he  shall 
.  appoint  the  agents,  wardens,  phsrsldans,  and  chaplains  of  the  prisons; 
and  that  the  agent  and  warden  of  each  prison  shall  appoint  all  other 
officers  of  such  prison  except  the  derk,  subject  to  the  approval  of  the 
same  by  the  superintendent  Held,  that  the  power  of  appointment  and 
removal  of  a  keeper  of  a  prison,  conferred  on  the  superintendent  and  the 
agent  and  warden,  is  subject  to  legislative  limitation  and  controL 

8.  Same— Union  Soldier  as  Keeper— Authority  of  Warden  to  Rbmovb. 
Laws  1887,  c.  464,  §§  1,  2,  provide  that  in  the  public  departmentB,  and  In 
noncompetitive  examinations  under  the  civil  service  laws  when  they  ap- 
ply, ''honorably  discharged  soldiers  and  sailors  shall  be  preferred  for  ap- 
pointment and  employment"  etc.,  and  all  persons  having  appointing 
power  are  required  to  faithfully  comply  with  the  terms  of  the  statute  in 
letter  and  spirit  Laws  1889,  c.  382,  §  30,  repeats  the  aul^rity  given  \xj 
the  constitution  to  the  superhitendent  and  warden  as  to  appointments,  and 
provides  that  each  shall  have  the  power  to  remove  his  appointees,  when. 
In  his  Judgment  the  public  interests  require  It  ffe/cf,  that  a  keeper  of 
Sing  Sing  prison,  who  is  an  honorably  discharged  soldier,  and  has  £Blth- 
fully  discharged  his  duty  as  such  officer  for  many  years,  has  no  absolute 
right  to  such  position;  and,  while  the  warden  has  no  authority  to  re- 
move him  for  political  reasons,  he  may  remove  him  when.  In  hla  honest 
Judgment  the  public  Interests  require  it 

8.  Samb-Findino— Sufficiency  ok  Evidencb. 

Where,  in  an  action  to  compel  such  warden  to  restore  him,  the  claim  at 
such  keeper  that  he  was  removed  for  political  reasons  is  scarcely  sup- 
ported by  sufficient  evidence,  and  is  denied  by  such  warden,  who  states 
that  he  acted  solely  for  the  good  of  the  service,  the  findinir  against  the 
former  by  the  trial  court  will  not  be  disturbed  <m  appeaL 

Appeal  from  special  term,  Dutchess  coimty. 

Application  by  the  people  of  the  state  of  New  York  on  the  re- 
lation of  John  J.  Griffin  for  a  peremptory  writ  of  mandamus  to 
compel  Austin  Lathrop,  superintendent  of  state  prisons,  and  Wil- 
liam R.  Brown,  agent  and  warden  of  Sing  Sing  prison,  to  rdnstate 
relator  as  guard  or  keeper  of  Sing  Sing  prison,  from  which  office 
he  was  removed  by  such  agent  and  warden.  From  an  order  deny- 
ing  the  writ,  relator  appeals.    Affirmed. 

Relator  is  an  honorably  discharged  Union  soldier,  and  had  been  eontlim- 
ously  either  a  guard  or  keeper  in  Sing  Sing  prison,  by  appointment  of  the 
agent  and  warden,  from  1866  to  September,  1891,  when  he  was  removed  by 
such  officer  without  any  charges  being  preferred  against  him.  Relator 
claimed  that  he  was  removed  for  political  reasons,  but  this  is  denied  in  the 
affidavit  of  the  agent  and  warden,  who  states  that  he  removed  relator  soldy 
for  the  good  of  the  service,  by  virtue  of  the  discretion  vested  in  him  as  sodi 
officer,  and  by  the  direction  and  approval  of  the  superintendent  of  the  state 
prisons.  Relator  contends  that  under  Laws  1887,  c.  464,  the  agent  and  wu^ 
den  had  no  authority  to  remove  him,  he  being  an  honorably  discharged  UoioQ 
soldier;  and  that  he  has  an  absolute  right  under  such  statute  to  hold  tiie 
position  of  keeper  in  such  prison,  from  which  he  was  removed.  On  the  part 
of  the  officers  of  the  prison  it  is  contended  that  the  state  constitutioii  (artfde 
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5,  I  4)  coDf&rn  on  them  tbe  absolute  power  of  appointment  t6  and  removal 
from  the  office  of  keeper,  and  that  the  leglslatare  of  the  state  has  no  power 
to  limit  or  control  the  exercise  of  their  discretion  In  soch  appointment  or  re- 
moml;  and  that  such  power  is  also  conferred  by  Laws  1889,  c.  382,  §  30, 
wliich  repeats  In  substance  the  proTlsioos  ot  the  constituticm,  but  which,  it  is 
claimed,  cannot  be  construed  as  adding  to  or  n uniting  the  authority  already 
existing  in  sudi  officers. 

Laws  1887,  c.  464,  pravid€*s  as  follows:  "Section  1.  In  every  public  depart- 
ment and  upon  all  works  of  the  state  of  New  York,  and  of  the  cities  and 
to^vns  thereof,  and  also  in  noncompetitive  examinations  imder  the  civil  serv- 
ice laws,  rules  and  regulations,  wherever  they  apply,  honorably  dischaif^ed 
soldiers  and  sailors  shall  be  preferred  for  appointment  and  employment;  age, 
loss  of  limb  or  other  physical  impairment  which  does  not  in  fact  incapacitate 
filiall  not  be  deemed  to  disquality  them,  provided  they  possess  tftie  busiaiess 
capacity  necessary  to  the  discharge  of  the  duties  of  the  position  involved. 
f$ea  2.  All  officials  or  other  persons  having  power  of  appointment  to,  or 
employment  in,  the  public  service  as  set  forth  in  the  first  section  of  this  act, 
are  idurged  with  a  faithful  compliance  with  its  terms*  both  in  letter  and 
spirit,  and  failure  therein  shall  be  a  misdemeanor." 

Argued  before  DTKMAN  and  PRATT,  J  J, 

Horace  D.  Ellsworth,  for  appellant. 

8.  W.  Bosendale,  Atty.  O^  and  John  W.  Hogan,  Dep.  Atty. 
Gen.,  for  respondents. 

PRATT,  J.  The  points  involved  in  this  case  gravely  affect  the 
public  service,  and  we  assume  that  they  will  be  submitted  to  the 
court  of  appeals.  Perhaps  the  ends  of  justice  might  be  served 
quite  as  well  if,  under  these  circumstances,  we  merely  announced 
our  conclusion  without  any  opinion,  but  we  nevertheless  briefly 
state  our  view.  The  constitution  (section  4,  art  5^)  undoubtedly 
vests  the  superintendence,  management,  and  control  of  the  state 
prisons  in  the  superintendent  of  state  prisons,  but  that  management 
and  control  is  "subject  to  such  laws  as  now  exist  or  may  hereafter 
be  enacted  ;**  hence  the  superintendent  is  certainly  subject  to  the 
action  of  the  legislature  in  the  exercise  of  their  "management  and 
control.'^  The  warden  is  to  be  appointed  by  the  superintendent 
True,  the  constitution  does  not  say  that  the  warden  is  subject  to 
the  control  of  the  legislature,  but  his  i)ower  of  appointment  is  sub- 
ject to  the  "approval  of  the  same  by  the  superintendent."  It  is 
plainly  subordinate  to  the  superintendent,  and  it  would  be  singular, 
indeed,  if  the  warden  is  not  bound  to  obey  the  letter  and  spirit  of 
a  statute  which  his  superior  is  bound  to  observe.    We  find  nothing 

*  Article  5,  S  4,  provides  as  follows:  **A  superintendent  of  state  prisons 
shall  be  appointed  by  the  i^ovemor,  by  and  with  .the  advice  and  consent  of 
the  senate;  *  ^  ^  he  shaU  have  the  superintendence,  management  and 
control  of  state  prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter 
be  enacted;  he  shall  appoint  tbe  agents,  wardens,  physicians  and  chaplains 
of  the  prisons.  The  agent  and  warden  of  each  prison  shall  appoint  all  other 
nfUcers  of  such  pHson  except  the  derk,  subject  to  the  approval  of  the  same 
by  the  superintendent  The  comptroller  shall  appoint  the  clerks  of  the  pris- 
ons. 
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necessarflj  inconsistent  between  the  act  of  1889  (chapter  382  *> 
and  prior  statutes,  so  far  as  they  bear  on  the  point  here  involved. 
The  only  diflaculty  is  in  their  application.    The  warden's  power 
of  removal  fi^m  office  must  not,  in  our  judgment,  be  exercised  for 
mere  political  or  personal  or  other  arbitrary  reasons,  but  wholly 
for  the  efficiency  of  this  branch  of  the  public  service.    The  warden 
is  undoubtedly  vested  with  a  most  important  trust    His  employes 
must  be  men  of  great  skill  in  judging  of  men,  particularly  those 
who  become  prisoners;    and,  above  all,  men  of  absolute  loyalty, 
courage,  coolness,  and  bravery, — ^nerve,  as  it  is  sometimes  expressed. 
It  is  not  according  to  our  experience  that  these  qualities  are  always 
found  in  the  people  who  are  most  proficient  in  geography  or  arith- 
metic, or  any  other  acquirement  of  that  character;    hence  the 
widest  latitude  was  needed,  and  was  extended  by  the  act  of  1889, 
in  this  case  to  the  warden,  and  to  that  extent  he  was  relieved  from 
the  force  of  acts  prior  to  1889;   but,  subject  to  this  broad  discre- 
tion, we  think  he  was  bound  to  give  preference  to  honorably  dis- 
charged Union  soldiers  and  sailors  in  cases  otherwise  evenly  bal- 
anced*.   But  it  must  be  observed  that  the  discretion  is  so  broad 
that  it  is  difficult  to  determine  judicially  just  where  this  officer  may 
err  in  one  direction  or  the  other.    It  was  and  is  undoubtedly  a 
question  of  fact  whether  he  acted  within  the  line  of  his  duty  in 
this  case;  that  is  to  say,  whether  or  not  his  honest  judgment  was 
that  the  public  interests  required  the  removal  of  this  relator.    If 
he  so  honestly  judged,  I  do  not  see  why  we  should,  or  how  we  can 
lawfully,  interfere.    It  would  undoubtedly  be  our  duty  to  determine, 
iu  a  proper  case,  whether  or  not  he  acted  honestly  or  dishonestly 
in  the  premises;  but  we  see  no  fair  reason  to  question  his  action 
in  that  regard  in  this  case.    It  was  natural  that  the  relator  should 
think  that  his  removal  was  attributable  to  purely  political  con- 
siderations; but  that  is  a  mere  concluerion  at  best,  and  is  scarcely 
supported  by  sufficient  evidence.    Besides  that,  the  allegation  is  de- 
nied by  the  warden,  who  says  that  he  acted  solely  for  the  good 
of  the  service.    The  relator  may  have  been,  and  doubtless  was,  an 
excellent  man,  one  wholly  satisfactory  in  general  ways;  but  what 
if  the  warden  should  discover  that  there  was  at  his  service  another 
man  of  pre-eminent  ability,  whose  skill  and  service  he  could  secure 
in  this  department  of  the  public  service?    Can  there  be  any  doubt, 
in  view  of  this  statute,  that  the  warden  would  be  authorized  to  se- 

'  Laws  1889,  c.  382,  §  30.  provides  that  the  superintendent  of  state  prisons 
shall  appoint  the  agent  and  warden,  etc,  of  each  of  said  prisons,  as  pro- 
vided in  the  conatitutlon,  and  he  may  remove  them  from  office  whenever,  in 
his  judgment,  the  public  interests  ^hnll  so  require;  that  he  shaU  designate 
such  number  of  keepers,  etc.,  at  each  of  said  prisons  as  he  may  deem  neces- 
sary for  the  safe-keeping  and  Improvement  of  the  prisoners,  or  for  tlie  malii- 
temince  of  discipline,  and  he  ^all  also  designate  whidi  of  them  shaU  redde 
At  the  prison;  that  the  agent  and  warden  of  each  of  said  prisons  shaU  ap- 
point, subject  Ix)  the  approval  of  the  superintendent  of  state  prisons,  a  prin- 
cipal keeper  and  olher  employes  of  such  prison  designated  by  the  superin- 
tendent of  state  prisons;  and  that  such  agent  and  warden  shaU  have  the 
power  to  remove  such  subordinate  offlcei*s  and  employes  so  appointed  by  hioL 
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«are  his  flervices,  even  at  the  expense  of  creating  a  vacancy  for 
that  purpose?  We  think  not  The  public  interest,  in  that  case, 
might  require  a  remoyal  of  the  least  efficient,  though  perhaps  fair, 
man,  as  means  of  greater  efficiency;  for  that  matter  is  always  rela- 
tive. It  will  be  thus  seen  that  we  do  not  accept  this  proposition 
that  the  relater's  office  gave  him  a  vested  right  in  the  office  which 
he  might  hold  as  his  property.  The  efficiency  of  the  service  is  the 
controlling  consideration.  The  relator  held  his  place  subject  to  the 
warden's  judgment  of  the  public  interest,  to  be  honestly  exercised. 
We  see  no  reason  to  disturb  the  judgment  of  the  learned  judge  at 
special  term  on  this  question  of  fact 

The  warden  is,  doubtless,  resx>onsible  to  the  criminal  authorities 
for  his  discharge  of  this  duty.  So,  too,  we  think,  that  a  court  in 
such  a  proceeding  as  this  may  review  that  question,  but  we  do  not 
see  that  the  relator  has  placed  himself  in  a  position  where  we  can 
help  him  in  that  particular  now.     We  therefore  affirm  the  order. 


(4  Misc.  Rep.  15.) 
RINGLE  et  aL  v.  WALLIS  IRON  WORKS  et  al 

(Supreme  Court,  Special  Term,  New  York  County.     June,  1893.) 

1.  Mechanics'  Ltkns— Mistake  in  Verification. 

Under  Laws  1885,  c.  342,  (Mechanic's  Lien  Law,)  §  4,  providing  that  a 
truthful  statement  shall  be  made  by  the  claimant  of  the  actual  amount  of 
work  done,  a  lien  is  not  invaUdated  by  an  honest  mistake  of  the  person 
vorifylng  it 

S.  Same— Money  Dub.  but  not  Pa  it  able. 

Defendant,  who  had  a  contract  to  do  certain  work,  half  of  the  price 
to  be  paid  when  the  materials  w«>re  shipped,  and  the  balance  on  comple- 
tion of  the  work,  subc<»ntracted  with  plaintiffs  for  part  of  the  work. 
Plaintiff  was  to  be  paid  when  defendant  should  receiye  payment  under 
Its  contract.  Held,  that  plaintiffs'  claim  was  due  on  completion  of  the 
subcontract,  so  as  to  entitle  them  to  Hie  their  lien  then,  though  it  was  not 
payable  until  defendant  had  fully  performed. 

Action  by  Jacob  Bingle  and  others  against  the  WaUls  Iron 
Works  and  others  to  enforce  a  mechanic's  lien.  Judgment  for 
plaintiffs. 

Hudspeth  &  Collier,  for  plaintiffs. 

WDson  &  Wallis,  for  defendant  Wallis  Iron  Worka. 

O'BRIEN,  J.  The  Wallis  Iron  Works  made  a  contract  June  16, 
1891,  with  the  Southern  Pacific  Company,  for  the  construction  of 
an  extension  of  the  existing  shed  upon  that  company's  pier,  at 
No.  37  North  River,  New  York  city.  This  contract  was  in  writ- 
ing, and  enumerated  with  considerable  detail  the  work  to  be  per- 
formed. To  it  was  attached  a  blue  print,  showing  the  old  shed, 
the  extension,  and  the  work  to  be  performed,  both  ground  plan 
sjid  elevation.  Among  other  things,  it  was  provided  that  the 
WalliB  Iron  Works  should  construct,  deliver,  and  erect  certain 
ironwork,  and  should  make  two  new  openings  in  the  present  shed, 
as  shown  on  the  blue  print  thereto  annexed,  including  the  frames 
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and  doors;  ''said  new  openings  being  two  new  gangway  opeidngB 
as  shown/'  (one  on  each  side,)  '^hich  are  to  be  cut  in  the  pres^it 
shed/'  The  contract  price  was  |17,500,  to  be  paid,  one-half  on 
notice  from  the  iron  works  that  the  ironwork  of  said  pier  had  been 
shipped,  and  the  balance  on  completion  of  the  whole  work.  In 
July,  1891,  the  plaintiffs  undertook,  under  a  subcontract  with  the 
Wallis  Iron  Works,  to  execute  so  much  of  said  contract  as  coyered 
and  included  tin  roofing,  and  painting  same,  galvanized  ironwork, 
including  cornices,  leaders,  etc.,  amd  painting  same,  ''in  the  man- 
ner si)ecified  and  required  in  and  by  said  contract  and  plans  and 
specifications,"  for  the  sum  of  |3,259,  to  be  jwiid  as  and  when  the 
Wallis  Iron  Works  should  receive  payment  under  its  said  contract 
for  their  work.  It  is  conceded  that  tie  Wallis  Iron  Works  duly  per- 
formed their  work  under  their  contract  with,  the  Southern  Pacific 
Company,  and  received  the  full  amount  of  the  contract  price  in  two 
payments,  one  on  November  11,  1891,  of  |8,750,  and  one  on  April 
30,  1892,  of  18,750;  that  the  notice  of  lien  which  is  the  subject  of 
this  action  was  filed  on  February  16,  1892,  and  a  copy  thereof 
served  upon  the  Southern  Pacific  Company.  In  the  lien  filed  is  a 
statement,  verified,  that  plaintiffs  fully  performed  their  entire  con- 
tract, and  that  the  full  amount  thereof,  |3,259,  had  become  due  to 
them.  This  statement,  it  is  insisted  by  the  defendant,  was  untrue, 
because — ^First,  the  contract  iwice  was  not  due  from  the  Wallis 
Iron  Works  to  the  plaintiffs,  for,  by  the  express  terms  of  the  con- 
tract, it  was  not  due  until  their  work  was  completed;  and,  second, 
even  if  the  work  had  been  fully  completed,  the  contract  piice  was 
not  due  from  the  Wallis  Iron  Works  to  the  plaintiffs,  because,  by 
the  express  terms  of  the  contract,  nothing  was  due  to  the  plaintifb 
until  the  Wallis  Iron  Works  had  received  their  pay  from  the  South- 
em  Pacific  Company. 

The  first  presents  the  question  as  to  wheth-er  or  not  the  plain- 
tiffs had  substantially  completed  their  contract,  and,  if  they  had 
not,  whether,  by  any  other  provision  of  the  contract,  any  arrange- 
ment was  made  for  such  a  contingency.  Upon  the  contract  itself 
and  the  evidence  adduced  upon  the  trial,  it  is  clear  liiat  the  plain- 
tiffs did  not  fully  and  literally  complete  their  contract,  because 
they  failed  to  make  or  construct  the  two  openings  referred  to  in 
the  specifications,  and  which,  under  a  construction  of  the  contract 
was  part  of  the  work  that  fell  to  them.  This  work,  \ipon  plain- 
tiffs' refusal  to  complete,  was  done  by  the  Wallis  Iron  Works>  and, 
as  shown,  cost  1111.90.  This  amount,  I  think,  was  the  reasonable 
value  of  such  work,  although  evidence  was  produced  upon  the  part 
of  the  plaintiffs  that  this  portion  of  the  work  which  plalntlSs 
should  have  done  was  reasonably  worth  but  |35.  Considering  the 
amount  of  work  and  the  value  thereof,  and  the  portion  not  com- 
pleted by  plaintiffs,  there  would  be  a  question  as  to  whether  the 
subcontract  of  plaintiffs  was  substantially  performed.  It  is  un- 
necessary for  me,  however,  to  determine  this  question,  because,  un- 
der the  express  terms  of  the  contract,  it  was  provided  that  in  case, 
after  notice  to  plaintiffs,  they  failed  or  neglected  to  complete  their 


Digitized  by 


Google 


Sup..  Ct.]  EINGLS  V.  WALLS  IRON  WORKS.  759 

eontraet,  It  was  proper  for  the  Wallis  Iron  Works  to  take  charge 
of  the  work,  and  complete  it,  and  deduct  from  the  amount  due 
to  plaintiffs  Htxe  reasonable  value  thereof.  Upon  defendants'  own 
sthowing,  therefore,  under  the  terms  of  the  contract,  there  was  due 
from  the  Wallis  Iron  Works  to  plaintiffs  the  difference  between 
93^59  and  f  111.90,  which  is  {3,147.10,  for  which,  I  think,  the  plain- 
tiffs are  entitled  to  judgment. 

The  insistence  that,  notwithstanding  this  fact  of  an  indebtedness 
due,  the  lien  itself  was  inyalid,  is  not  without  force.  The  mechanic's 
lien  law^  requires  that  a  truthful  statement  shall  be  made  of  the 
actual  amount  of  -work  done;  and  where  a  person  filing  a  lien 
swears  that  the  whole  work  is  done,  and  it  subsequently  turns  out 
ttMtt  only  a  iK)rtion  was  done,  such  untrue  statement  will  invalidate 
the  lien.  The  question  here  is,  however,  whether  a  person  verify- 
ing a  lien,  and  stating  what,  at  the  time,  he  believed  to  be  true, 
10  to  be  prevented  from  enforcing  the  same  because  of  it  subse- 
quently transpiring  that  he  was  mistaken,  and  that  there  was 
an  omission  to  complete  a  portion  of  the  work.  Although  the  plain- 
tiffs delayed,  and  compelled  the  defendants  to  notify  them  to  pro- 
ceed with  more  diligence,  it  is  admitted  that  all  the  work  required 
of  them  was  finally  done,  except  the  two  openings  before  referred 
to,  which  cost  the  defendants  f  111.90  to  make.  The  plaintiffs  sup- 
posed they  had  completed  their  contract,  and,  up  to  the  time  of 
t±be  filing  of  the  lien,  did  not  intentionally  omit  to  complete  it 
The  specifications  annexed  to  the  contract  mention  all  the  work 
to  be  done,  and  not  merely  the  work  to  be  done  by  the  plaintiffs. 
The  plaiutiff s  construed  the  contract  to  mean  that  they  were  to  do 
only  the  tin  roofing  and  painting  same,  the  galvanized  ironwork, 
including  cornices,  leaders,  etc.,  and  the  painting  of  same,  on  ex- 
tension of  the  shed;  and  they  insist  that  notMng  was  said  with 
respect  to  the  making  of  the  two  openings  being  a  portion  of  their 
contmct  until  after  their  lien  was  filed  and  demand  had  been  made 
for  their  money.  It  will  thus  be  seen  that  plaintiffs  erred  in  their 
judgment  as  to  what  the  contract  included,  and  it  cannot  be  pre- 
sumed that  this  was  not  an  honest  error,  and  it  would  be  a  harsh 
rule  of  law  to  hold  that,  by  reason  of  their  b^lng  mistaken  in  this, 
they  thereby  lost  the  lien  which  the  law  otherwise  accorded  to 
them.  What  the  mechanic's  lien  law  requires  is  that  a  person 
shall  truthfully  state  what  portion  of  the  work  has  been  done,  and 
its  value;  and,  although  a  failure  to  comply  with  this  provision 
of  the  statute  is  fatal  to  a  lien,  I  do  not  think  that  an  honest  error 
of  judgment,  which  results  in  a  statement  that  the  party  making 
it  believed  to  be  true,  will  entirely  destroy  a  lien  which  was  cfood 
when  filed,  but  is  sought  thereafter  to  be  invalidated  by  facts  show- 
ing that  the  person  making  the  statement  was  mistaken,  because 
in  error  as  to  the  true  and  literal  construction  of  the  contract. 

The  second  ground  upon  which  it  is  claimed  that  the  statement 
was  untrue  is  that,  though  the  work  had  been  fuUy  completed, 
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nothing  was  due  the  plaintifta  nntU  the  Wallis  Iron  Works  re- 
ceived their  pay  from  the  Southern  Pacific  (3ompany,  It  will  be 
noticed  that  the  latter  ccinpany,  by  its  answer,  admits  that  there 
was  due  to  the  Wallis  Iron  Works  an  amount  in  excess  of  what  was 
necessary  to  pay  the  plaintiffs'  lien  in  full.  The  Wallis  Iron  Works, 
hj  its  answer,  denied  this  statement  which  was  made  by  plaintilEs, 
and,  as  seen,  admitted  by  the  Southern  Pacific  Ckmipany.  On  No- 
vember 11,  1891,  upon  notice  from  the  Wallis  Iron  Works  that  the 
ironwork  for  said  pier  had  been  shipped,  the  Southern  Pacific  Com- 
pany paid  them  |8,750.  At  that  time  the  plaintiffs  had  performed 
considerable  work  under  their  subcontract,  and,  under  the  terms 
of  such  contract,  had  seemingly  become  entitled  to  the  proportion 
which  the  work  they  had  performed  bore  to  the  whole  work  done 
by  the  Wallis  Iron  Works,  and  entitling  the  latter  to  the  |8,750. 
But,  apart  from  this,  it  may  be  conceded  that,  at  the  time  the  lien 
was  filed,  whatever  was  due  the  plaintiffs  was  not  then  payable.  I 
think,  however,  that  the  fair  construction  to  be  0yen  to  a  con- 
tract of  this  kind,  particularly  ux)on  the  facts  made  to  appear,  is 
that  plaintiffs  were  not  obliged  to  wait  until  the  money  was  paid 
by  the  Southern  Pacific  Company  to  the  Wallis  Iron  Works,  be- 
cause, in  that  event,  the  advantage  or  benefit  of  any  Ken  as  against 
the  Southern  Pacific  Company  would  have  been  gona  Though  with 
some  hesitation,  I  am  inclined  to  the  view  that,  when  the  lien  was 
filed,  there  was  due  the  plaintiffs  the  full  amount  of  the  contract 
price,  less  the  amount  which  it  would  have  cost  the  defendant  to 
make  the  two  openings,  and  which,  under  the  teims  of  the  con- 
tract, it  was  entitled  to  deduct  from  any  sum  coming  to  the  plain- 
tiffs. As  already  said,  to  this  extent  I  think  the  lien  is  good,  and 
the  i^aintiffs  should  have  a  judgment  for  the  amount  indicatedi 
but,  under  the  circumstances,  this  should  be  without  costs. 


(4  Misc.  Kep.  236.) 
KOEHLER  V.  HUGHES  et  aL 

(Supreme  Court,  Special  Term,  New  York  Oomily.   June,  1893.) 

Rights  op  Mortgagees— Payment  op  Taxes— U^'DIV^DED  Interest. 

A  mortgagee  of  an  undivided  interest  In  land  who  pays  the  taxes  on 
the  whole  tract  is  a  volunteer,  and  cannot  subject  the  whole  tract  to  a 
lien  for  the  taxes  so  paid;  Onsolidation  Act,  (I^ws  1882,  c.  410,)  $  S47, 
providing, that  the  owner  of  an  undivided  interest  in  land  may  pay  hbi 
propoi-tionate  share  of  the  taxes. 

Action  by  David  M,  Koehler  against  Henry  Huglies  and  another 
to  subject  land  to  a  lien  for  taxes  paid  by  him.  Judgment  for  de- 
fendants. 

David  McClure  and  CJharles  Goldzier,  for  plaintiff. 

Lewis  Johnston  and  Edward  W.  S.  Johnston,  for  defendants. 

O'BRIEN,  J.  This  action  was  brought  by  plaintiflP,  who  holds 
a  deed  given  as  security  for  a  loan  made  to  one  claiming  to  be  a 
tenant  in  common  of  a  parcel  of  land,  and  it  is  alleged  that  plain- 
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tiff  was  compelled  to  redeem  the  land  from  a  tax  sale,  to  be  sub- 
rogated to  the  rights  of  a  lienor  upon  the  land,  and  to  compel  pay- 
ment of  the  money  thus  expended  by  a  sale  of  the  land.  The  plain- 
tiff claims  to  have  established  by  competent  proof  that  his  grantor, 
Henry  Hughes,  was,  as  alleged  in  the  complaint,  seised  and  pos- 
sessed of  one  undivided  eighth  share,  title,  and  interest  in  and  to 
the  premises.  The  deed  from  Henry  Hughes  to  plaintiff  is  dated 
December  10,  1889,  and  is  in  form  a  bargain  and  sale  deed,  the 
consideration  mentioned  being  the  sum  of  f  1,000.  The  proof  shows 
that  this  deed  was  given  as  security  for  a  loan  to  Henry  Hughes. 
It  is  alleged  in  the  complaint  that  the  first  payment  of  taxes  was 
made  on  September  11,  1889;  and  as  the  plaintiffs  interest  in 
the  property  is  not  claimed  to  have  existed  until  the  date  of  the 
deed  to  him,  which  was  December  10th,  this  would  be  fatal  to  the 
plaintiff's  right  to  recover  for  such  payment,  were  It  not  shown 
by  the  proof  that  this  date  of  September  11th  is  a  mistake,  and 
was  intended  for  December  11th,  as  shown  by  the  check  given 
in  payment  and  the  payment  itself.  It  thus  appears  that,  subse- 
quent to  the  receipt  of  the  deed  by  plaintiff,  with  a  view  to  pro- 
tect his  interest  in  the  property,  he  paid  the  taxes  which  were 
assessed  against  it,  and  it  is  to  recover  the  amounts  thus  paid, 
by  having  the  same  charged  upon  the  land,  and  the  whole  property 
sold  to  satisfy  the  same,  that  this  action  is  brought. 

T'pon  the  proof  made,  there  are  many  insuperable  objections  to 
according  any  such  relief,  one  of  which  only  it  will  be  necessary 
to  mention.  Whether,  in  view  of  the  judgment  in  the  court  of  com- 
mon pleas,  plaintiff's  grantor,  at  the  time  of  making  the  deed,  had 
u  one-eighth  or  any  interest  in  the  property  is  exceedingly  doubt- 
ful. But,  assuming  that  this  judgment  is  not  conclusive  upon 
the  plaintiff,  and  that  he  had  such  interest,  the  question  then  is 
whether  a  i>erson  holding  an  equitable  mortgage  upon  one-eighth 
of  the  property  could  pay  the  taxes  assessed  against  the  whole 
property,  and  become  subrogated  so  as  to  obtain,  to  the  extent  of 
the  money  so  paid  for  taxes,  a  lien  against  the  land  which  could 
be  enforced  by  a  sale.  It  is  not  even  intimated  that  this  pay- 
ment was  made  at  the  request  of  the  defendant  Joseph  Hughes,  who 
was  the  owner  of  at  least  seven-eighths  of  the  property;  yet,  un- 
der the  authorities,  it  would  be  necessary  for  the  plaintiff  to  prove 
that  he  was  no  volunteer  in  the  payment  of  these  taxes,  and  that 
he  paid  them  under  such  circumstances  as  would  entitle  him  to  b;» 
subrogated  to  the  rights  of  the  purchaser  of  these  tax  certificates. 
^Money  voluntarily  paid  out  by  one  person  for  another  may  not 
be  recovered  back.  To  maintain  an  action  to  recover  moneys 
paid  out  and  expended,  it  is  essential  to  prove  a  request  on  the 
part  of  the  person  benefited  either  expressed  or  fairly  to  be  im- 
plied from  the  circumstances.''  City  of  Albany  v.  McNamara,  117 
:N.  Y.  1G8,  22  N.  E.  Rep.  931.  "One  who  is  a  volunteer  may  not 
invoke  the  aid  of  subrogation,  as  he  can  establish  no  equity.  To 
entitle  him  to  its  benefits,  he  must  have  paid  upon  request  or  as 
surety  to  protect  his  own  rights."     Acer  v.  Hotchkiss,  97  N.  Y.  395. 
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**No  person  can  make  himself  a  creditor  of  another  by  volnntarilf 
discharging  a  duty  which  belongs  to  that  other,  and  no  obliga- 
tion can  be  implied  in  law  by  the  payment  of  the  debt  or  obliga- 
tion of  another,  without  his  request,  by  one  who  is  under  no  legal 
liability  or  compulsion  to  make  it"  First  Nat  Bank  of  Ballston 
Spa  V,  Board  of  Sup'rs,  106  N.  Y.  488,  13  N.  E.  Bep.  439;  Brennan 
V.  Chapin,  (Com.  PL  N.  Y.)  19  N.  Y.  Supp.  237;  Preston  v.  Fitch, 
(Sup.)  19  N.  Y.  Supp.  849.  From  these  authorities  it  will  be  seen 
that,  in  the  absence  of  a  request  by  a  person  to  be  benefited,  a 
third  party  cannot  make  a  payment  who  is  under  no  1^^  liability 
or  compulsion  to  make  it,  and  thus  make  himself  a  creditor  ol 
the  person  benefited.  The  plaintiff  was  under  no  legal  liability 
or  compulsion,  nor  was  he  requested  by  Joseph  Hughes  to  make  the 
payment 

The  suggestion  that  because  the  plaintiff,  by  his  deed,  had  not 
become  a  mortgagee  in  equity  of  the  whole  land,  and  therefore 
could  not  take  advantage  of  the  provisions  of  the  consolidation 
act  by  paying  so  much  of  the  tax  as  would  be  a  fair  and  propor- 
tionate amount  according  to  the  interest  claimed,  is  without  force 
Section  847  of  the  consolidation  act  provides  for  the  x>Byment  of 
undivided  parts  of  taxes  in  cases  where  a  sum  of  money  in  gross 
has  been  taxed  upon  premises,  by  which  any  x>erson  or  persons  claim- 
ing either  a  divided  or  an  undivided  part  thereof  will  be  i)ermitted 
to  pay  that  proportion  which,  by  the  comptroller,  shall  be  deemed 
just  and  equitable,  leaving  the  interest  which  has  thus  x>^d  its 
proportion  free  from  any  further  claim;  so  where  the  property  has 
been  sold.  Section  942  provides  the  means  of  redeeming  any  p(^ 
tion  of  the  land  sold  within  the  time  limited  for  redemption.  \Wiat 
plaintiff  could  and  should  have  done  was  to  pay  the  proportion 
of  the  taxes,  or  redeem  from  the  sale  for  the  proportion  of  the 
taxes  which  was  justiy  assessable  against  his  share;  and  the  amount 
thus  paid,  under  the  authorities,  he  could  have  added  to  the  mort- 
gage, and,  upon  foreclosure  and  sale  of  the  undivided  interest  upon 
which  he  had  his  mortgage  lien,  he  could  have  been  reimbursed 
I  cannot  find,  however,  any  authority,  nor,  in  the  face  of  the  pro- 
visions of  the  consolidation  act  which  were  intended  to  meet  just 
such  a  case  as  is  here  presented,  any  reason,  which  would  justify 
the  plaintiffs  theory,  that,  by  paying  the  taxes  upon  the  entire 
property,  he  thereby  had  a  lien  thereon  which  could  be  enforced 
by  a  sale  of  such  property  without  his  either  proving  a  request 
on  the  part  of  the  other  cotenants,  or  showing  that  he  was  under  a 
legal  liability  or  compulsion  to  make  such  payment  It  will  thus 
be  seen  that,  irrespective  of  the  question  whether  the  plaintiffs 
grantor  had  or  had  not  any  interest  in  the  property,  plaintiff  could 
not  subject  to  a  lien  and  sale  the  interest  of  the  other  cotenants. 
Regarding,  therefore,  the  question  of  titie  as  immaterial,  I  hare 
refused  findings  in  favor  of  or  against  the  respective  contentions 
on  this  point;  my  conclusion  being  that,  as  against  the  defendant 
Joseph  Hughes,  the  plaintiff  was  a  mere  volunteer,  and  that  there 
should  be  a  judgment  dismissing  the  complaint,  with  costs. 
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(4  Mfsf.  Rep.  305.) 
ESGHMANN  ▼.  ALT  et  al. 

(Sapreine  Court,  Special  Term,  New  York  Coimty.    June  2t,  1893.) 

FOBBCLOSUBB   OV  MORTGAGBS— PaRTIBS. 

The  owner  of  mortgaged  land  defvlsed  it  to  his  widow  for  life,  re- 
mainder to'  his  children,  with  a  proviso  that,  on  the  death  of  any 
child,  the  sliare  of  the  one  dyln^;  should  ])ass  to  his  children.  Eddj  that 
the  only  necessary  parties  to  an  action  to  foreclose  tlie  mortgage  were  the 
widow  and  the  children  of  testator  living  at  the  commencement  of  the 
action,  and  it  was  not  necessary  to  Join  the  children  of  a  living  child. 

Action  by  Annie  Eschmann  against  Adam  Alt  and  others  to  re- 
deem land  sold  under  a  mortgage.     Judgment  for  defendants. 

Thomall,  Squires  Sc  Pierce,  for  plaintiff. 
L.  S.  Goebel,  for  defendants. 

PATTERSON,  J.  The  complaint  in  this  action  contains  allega- 
tions of  fraud  against  the  defendant  Alt  and  Mr.  Goebel,  an  at- 
torney, of  a  very  serious  character;  but,  on  an  examination  of  the 
record  preparatory  to  a  decision  of  the  case,  I  find  that  the  counsel 
for  the  plaintiff  has  distinctly  withdi^wn  those  charges,  and  they 
are  no>w  eliminated,  and  a  decision  is  thus  very  much  simplified. 
The  plaintiff  sues  to  redeem  k  fractional  interest  claimed  to  be- 
long to  her  in  certain  premises  which  were  owned  by  her  grand- 
father, and  under  the  following  state  of  facts:  Edward  Dalton, 
the  grandfather,  was  the  owner  of  certain  premises  which  were 
mortgaged  to  the  Bowery  Savings  Bank.  He  died,  and  by  his  will 
such  premises  were  devised  to  his  widow  for  life,  with  remainder 
to  his  children,  with  a  further  provision  that,  in  case  of  the  death 
of  any  child,  the  share  of  the  child  so  dying  should  pass  to  the 
children  of  such  deceased  child.  After  the  death  of  the  testator, 
and  while  the  mortgage  to  the  Bowery  Bank  was  outstanding,  and 
in  view  of  the  imminence  of  a  foreclosure  of  that  mortgage,  ap- 
plication was  made  by  Mrs.  Dalton,  the  widow  of  the  testator,  to 
Mr.  Goebel,  an  attorney,  to  flLod  somebody  who  would  relieve  the 
estate  from  the  immediate  pressure  of  such  foreclosure;  and  an 
arrangement  was  entered  into  by  which  Mr.  Groebel  procured  Mr, 
Alt,  one  of  the  defendants,  to  take  an  assignment  of  the  mortgage, 
and  to  foreclose  it,  he  (Alt)  to  be  substituted  in  the  place  of  the 
Bowery  Savings  Bank,  Goebel  acting  for  Mr.  Alt  The  assignment 
was  duly  made,  and  Mr.  Alt  acquired  a  clear  title  to  the  mortgage 
of  the  bank,  and,  without  any  fraud  or  wrong,  he  became  the 
owner  of  that  mortgage  by  payment  of  the  full  consideration,  but, 
doubtless,  as  subsequent  events  showed,  intending  the  transaction 
to-  be  for  the  benefit  of  Mrs.  Dalton  and  her  children,  so  far  as  it 
would  be  consistent  with  his  interest  in  advancing  the  money. 

The  first  ground  upon  which  the  plaintiff  places  her  right  to  re- 
deem this  fractional  interest  is  that  in  the  foreclosure  of  the 
Bowery  Savings  Bank  mortgage,  thus  assigned  to  Mr.  Alt,  the  chil- 
dren of  John  Dalton,  the  father  of  the  plaintiff,  were  made  parties 
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to  the  srait,  but  that  they  were  not  properly  served  with  process, 
and  that  other  irregularities  existed  in  connection  with  the  pro- 
ceedings which  rendered  the  decree  in  that  foreclosure  suit  (m 
the  court  of  common  plea«  for  the  city  and  county  of  New  Yorit) 
void.  With  reference  to  that  branch  of  the  ca^e,  viz.  the  first  fore- 
closure suit,  I  see  no  reason  why  this  plaintiff  can  ckum  a  right 
to  redeem.  The  situation  of  the  case  was  simply  this:  Mr.  Alt 
became  the  assignee  of  the  mortgage  of  the  Bowery  Savings  Bank. 
He  advanced  his  own  money,  and,  although  that  foredoswre  suit 
was  intended  indirectly  for  the  benefit  of  the  Dalton  family,  tiiere 
was  nothing  in  any  agreement  which,  by  its  terms  or  conditions, 
prevented  his  taking  the  title.  On  the  contrary,  it  was  Intended 
that  he  should  take  the  assignment  of  the  mortgage,  foreclose  it, 
take  title,  and,  being  the  owner  thereof,  convey  the  fee  of  the  prop- 
erty for  the  benefit  of  the  Dalton  family;  and  the  subsequent 
history  of  the  case  shows  that  this  was  done. 

The  question  now  arising  on  this  first  foreclosure  is,  who  were 
necessary  parties  defendant  to  it?  As  said  before,  the  widow 
and  the  children  of  the  testator  were  made  parties,  and  some  of 
his  grandchildren;  and  the  particular  ground  upon  which  this 
first  foreclosure  suit  is  assayed  is  that  those  grandchildren  were 
not  properly  served  with  process.  I  am  clearly  of  the  opinion  that, 
under  the  devise  contained  in  the  will  of  the  testator,  it  was  not 
necessary  to  bring  in  the  grandchildren  as  parties,  because  the 
widow  and  the  children  of  the  testator  were  in  being  at  the  tune 
the  foreclosure  suit  was  brought,  and  they  were  all  served  with 
process.  The  only  ground  ui)on  which  there  can  be  an  assault 
made  upon  this  first  foreclosure  suit  would  be  that  parties  necessary 
to  the  suit  were  not  served  In  the  manner  required  by  law.  It 
seems  to  me  to  be  entirely  clear  that  the  life  tenant — ^L  e.  the 
widow — and  those  in  whom  a  remainder  vested  were  the  only  par 
ties  who  were,  as  against  the  mortgage,  necessary.  It  is  a  rule 
of  law  that  any  one  interested  in  the  reversion  or  in  the  remainder 
and  In  the  equity  of  redemption,  must  be  made  a  party  to  the 
suit;  but  that  does  not,  in  my  judgment,  compel  a  mortgagee, 
seeking  to  enforce  his  mortgage,  to  find  out  who  would  be  entitled 
to  interests  or  estates  in  case  of  their  passing  over  by  reason  of 
such  a  devise  as  that  contained  in  this  wilL  So  far  as  this  first 
foreclosure  suit  is  concerned,  It  may  be  conceded  that  the  service 
or  intended  service  on  the  children  of  John  Dalton  was  Improper; 
but  the  point  I  desire  to  emphasize  with  respect  to  that  first  fore- 
closure  suit  is  that,  while  the  children  of  John  Dalton  were  made 
parties,  they  were  not  necessary  parties,  and  that,  when  the  mort- 
gagee brought  into  the  suit  all  those  who  were  then  in  being,  and 
who  were  entitled  to  what  must  be  conceded  to  be  vested  remain- 
ders, it  gave  him  the  right  to  foreclose,  and  would  have  given  him 
the  right  to  foreclose  as  against  all  interests.  The  testator's  widow 
and  children  having  been  made  parties  to  the  suit,  it  Is  indifferent 
as  to  who  might  succeed  them  in  interest,  so  long  as  the  whole 
equity  of  redemption  as  then  owned  was  cut  off.    So,  while  it  is  not 
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gtrictly  accurate  to  Bay  that  the  plaintiff  takes  ''under  her  father/^ 
it  is  plain  that  the  rights  and  remedies  of  a  mortgagee  to  fore* 
dose  the  mortgage  are  not  affected  by  the  terms  of  the  will  so  as 
to  compel  him  to  examine  and  find  out  who  might  become  (possibly) 
contingently  owners  of  undivided  interests  in  the  land,  so  long 
as  those  in  being,  and  who  are  entitled  to  the  whole  estate,  are 
made  parties  to  the  action.  This  Is  sufQcient  to  disclose  of  the  first 
foreclosure  suit,  although  a  great  many  irregularities  are  suggested 
concerning  it,  with  regard  to  the  times  at  which  and  the  places 
w^here  orders  were  made  in  the  action  pending  in  the  court  of 
common  pleas;  as  for  instance,  orders  made  by  judges  of  the  su- 
preme court,  in  the  second  judicial  district,  and  not  by  a  judge  of 
the  court  of  common  pleas,  and  the  differences  in  dates,  and  other 
apparent  blunders  that  were  made  in  the  foreclosure  suit  in  that 
first  action.  That  action  was  conducted  in  a  most  irreg^ular  and 
unsatisfactory  way;  but,  at  the  same  time,  I  find  nothing  in  those 
irregularities  to  authorize  a  decree  in  this  case  that  the  plaintiff 
should  be  entitled  to  redeem. 

But,  regardless  of  that,  and  coming  down  to  the  second  fore- 
closure suit  involved  in  this  case,  I  find  that  the  facts  are  these: 
Mr.  Alt  and  Mr.  Goebel,  after  the  title  was  taken  by  Mr.  Alt  on 
the  foreclosure  suit  in  the  first  action  in  the  court  of  common 
pleas,  in  pursuance  of  some  arrangement  by  which  Mrs.  Dalton  and 
her  children  were  to  be  benefited,  caused  the  property  to  be  con- 
ve3'ed  to  Mrs.  Dalton,  as  executrix.  She  gave  back  a  mortgage 
on  the  property  to  Mr.  Alt  The  deed  made  to  her  was  as  exec- 
utrix, which,  of  course,  means  nothing  as  affecting  tenure.  The 
designation  of  Mrs.  Dalton  in  the  deed  as  "executrix"  is  descriptio 
X>ersonae,  and  nothing  else.  It  is  scarcely  worth  while  to  cite  au- 
thorities on  this  subject,  but,  inasmuch  as  the  deed  was  given  to 
her  by  that  description,  and  the  mortgage  back  was  given  to  Mr. 
Alt  for  money  which  he  actually  and  honestly  advanced,  and  which 
there  can  be-  no  doubt  was  actually  paid  by  him,  so  far  as  the  legal 
effect  of  the  transaction  is  involved,  they  stood  in  this  relation^ 
viz.:  Mr.  Alt  conveyed  the  property  to  Mrs.  Dalton  as  executrix. 
Mrs.  Dalton  gave  back  the  mortgage.  That  mortgage  was  not  paid 
within  the  time  limited  by  its  terms,  and  the  right  to  foreclose  it 
aeoiued  to  Mr.  Alt.  He  did  foreclose  it,  and  it  was  bought  in. 
Tnere  was  no  trust  or  condition  by  which  his  right  to  foreclose 
was  to  be  delayed  beyond  the  stipulation  term  of  the  mortgage. 
I^ow,  in  that  second  foreclosure  suit  the*  parties  defendant  were  not 
only  Mrs.  Dalton,  the  mortgagor,  but  her  children  and  certain 
grandchildren.  That  seems  to  be  a  recognition  of  some  arrange- 
ment on  the  part  of  Mr.  Alt  by  which  the  whole  Dalton  family  ' 
i¥as  interested  in  the  land,  and,  by  making  the  grandchildren  par- 
ties to  the  suit,  he  may  have  acknowledged  they  had  an  interest 
in  the  land.  That  would  leave  the  case  in  this  iK>sition:  That 
lie  (Alt)  conveyed  the  land  to  Mrs.  Dalton  for  the  benefit  of  herself 
and  her  children  and  grandchildren,  but  at  the  same  time  took 
l>ack  a  mortgage  to  cover  his  own  advances,  and  which,  from  all 
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I  can  see  in  the  case,  he  had  a  perfect  right,  within  the  proper 
tenuB  thereof,  to  enforce  There  was  nothing  in  the  arrangement 
that  would  limit  him  to  any  time  witliin  which  he  might  enforce 
that  mortgage  on  default;  and  when  he  foreclosed  he  was  acting 
entirely  within  his  apparent  l^al  right,  because  he  was  not  bound 
to  withhold  foreclosure  for  any  longer  period  than  that  which  was 
specified  in  the  terms  of  the  mortgage. 

That  brings  us  down  to  the  consideration  of  the  concrete  ques- 
tion of  what  should  have  been  done,  and  what  was  properly  done, 
in  the  foreclosure  of  the  second  mortgage  thus  given.  As  said 
before,  all  elements  of  fraud  are  eliminated  from  the  case  as  to 
the  second  mortgage,  and  that  appears  from  the  concession  made 
upon  the  trial,  and  contained  in  the  stenographer's  minutes.  With 
all  considerations  of  fraud  out  of  the  case,  it  is  perfectly  dear 
that  the  whole  thing  comes  to  a  question  of  regularity  respecting 
the  service  of  the  summons  (in  the  foreclosure  of  the  second  mort- 
gage) upon  the  infants  and  the  mother  of  the  infants,  so  that  th^ 
would  be  bound  by  such  service.  Respecting  this,  I  must  say 
(assuming  that  Alt  recognized  and  acknowledged,  by  making  than 
parties,  that  tlie  grandchildren  were  interested  in  the  land)  that 
I  have  been  seriously  embarrassed  by  the  state  of  the  record.  If 
service  was  not  made  in  the  way  provided  by  law  upon  the  infants, 
or  the  person  who  was  entitled  to  be  served  with  tiie  summons  in 
a  case  of  this  kind,  I  should  be  compelled  to  allow  the  plaintilTi 
claim  to  prevail,  provided  the  suit  were  properly  constituted  with 
reference  to  a  redemption  of  the  mortgage.  But,  after  mature 
reflection,  I  must  say  that  I  cannot  adopt  the  view  of  the  plain- 
tiff that  the  service,  even  if  it  was  necessary,  was  not  made.  It 
is  a  very  serious  question,  and  I  have  considered  it  with  care  and 
solicitude.  The  facts  are  these:  One  of  the  witnesses  swears 
that  the  service  was  made,  and  that  he  duly  made  it;  but  the  in- 
fants declare,  and  their  mother  declares,  that  they  were  not  served, 
and  that  she  was  not  served  for  them.  So  many  years  have  elapsed 
that  I  am  inclined  to  accept  the  testimony  of  this  witness  as  to  the 
service;  for  I  think  that  a  lawyer  would  be  more  likely  to  have  a 
better  m^nory  in  a  case  of  this  kind  than  infants  and  women  (eTi- 
dently  ignorant  people)  whose  interest  it  would  be  to  set  aside 
a  title,  and  give  them  an  opiK>rtunity  to  come  in  and  repossess 
themselves  of  that  property  of  which  they  were  dis^ssessed.  I 
admit  that  this  is  a  very  close  case  on  the  testimony  as  it  stands^ 
if  the  pending  question  is  at  all  important;  but,  after  reading  the 
record,  remembering  the  deportmMit  of  these  witnesses  on  the 
stand  and  their  general  demeanor,  and  the  interest  they  have  in  the 
case,  I  must  say  that,  notwithstanding  all  the  blunders  and  all  the 
awkwardness  of  the  procedure  in  these  cases,  and  the  failure  of 
the  attorney  to  file  proper  affidavits  of  service,  I  believe  that  these 
children  were  properly  served,  and  that  it  would  not  be  in  the  in- 
terest of  justice  to  divest  a  title  on  such  testimony  as  appears  heie, 
particularly  as  it  is  shown  that  the  defendant  Alt  paid  the  foO 
consideration  for  what  he  received.     Therefore  I  have  reached  tlie 
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conclusion  that  the  complaint  should  be  dismissed,  and  judgment 
should  be  ordered  for  the  defendant,  with  costs,  but,  under  the  cir- 
cumstancesy  an  extra  allowance  will  not  be  granted. 


(5  MiBc.  Rep.  8.) 
BAXr MGBAS  v.  BAUMGRAjS  et  aL 

(Supreme  Court,  Special  Term,  Onondaga  County.   August  28,  1893.) 

Wills— CoKSTRucTiON—NATTmB  of  Estate. 

Testator,  an  miprofessionol  man,  by  holographic  will,  devised  all  his 
real  property,  worth  about  $35,000,  to  his  wife,  "to  be  by  her  owned  and 
enjoyed  the  same  as  if  I  had  never  owned  it,  during  her  lifetime,  and 
after  her  death  vtiiatever  may  be  left  is  to  be  divided  among  my  eight 
children  in  eight  equal  parts."  Hdd,  that  the  wife  took  a  life  estate,  with 
absohite  power  of  disposition,  except  by  will,  and  that  at  her  death  the 
property,  if  any  remains,  will  pass  to  testator's  chUdren. 

At  Chambers.  Action  by  Lncins  Banmgras  against  Ophelia  P. 
Bamngras  and  others  for  the  partition  of  certain  real  estate.  CkHn- 
plaint  dismissed. 

C.  H.  Lewis,  for  plaintiff. 

0.  H.  Baldwin,  for  defendants. 

WMGHT,  J.  The  plaintiff  claims  to  own  an  nndivlded  eighth 
part  of  the  pr^nises,  as  an  heir  of  William  Banmgras,  deceased, 
and  the  defendant  Ophelia  Banmgras  claims  absolute  ownership 
thereof  by  yirtue  of  the  last  will  and  testament  of  said  William 
Banmgras,  which  provides  as  follows: 

'*!  give  and  beqneath  to  my  wife,  OpheUa  Baumgras,  an  my  real  and  per- 
gonal propcrt3%  to  be  by  her  owned  und  enjoyed  the  same  as  if  I  had  never 
owned  it,  during  lier  lifetime,  and  after  her  death  whatever  may  be  left  is 
to  be  divided  among  my  eight  children  in  eight  eiiual  parts.** 

The  questions  to  be  determined  are:  Is  the  estate  which  the  will 
Tests  in  the  defendant  Ophelia  Banmgras  a  life  estate  only?  Or 
is  it  an  estate  for  life,  with  a  beneficial  power  of  disposition,  which 
may  be  exercised  during  her  life?     Or  is  it  a  fee  absolute? 

^e  fundamental  rule  for  the  construction  of  wills  is  that  effect 
must  be  given  to  the  intent  of  the  testator.  That  intention, 
when  ascertained,  is  the  absolute  controlling  x>ower.  Crozier  y. 
Bray,  120  N.  Y.  379,  24  N.  E.  Rep.  712.  Chief  Justice  Marshall,  in 
Smith  y.  Bell,  6  Pet  68,  states  the  rule  in  the  following  forcible 
langnage: 

•*nie  first  and  great  rule  in  the  exposition  of  wills,  to  which  an  other  rules 
must  bend,  is  tliat  the  intention  of  the  testator,  expressed  in  Ids  win,  shaU 
prevail,  provided  it  be  consistent  vitli  the  rules  of  law." 

That  intent  is  to  be  obtained  from  the  language  of  the  will, 
when  read  in  the  light  of  all  the  circumstances  which  surrounded 
the  testator  at  the  time  of  its  execution.  To  ascertain  that  in- 
tention every  word,  phrase,  clause,  and  sentence  must  be  given  its 
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due  force  and  effect;  and  as  Judge  Vann  remarks  in  Orozier  t. 
Bray,  supra,  ^^that  intention  is  the  absolute  criterion  of  constrac- 
tion/' 

The  testator,  an  unprofessional  man,  drew  the  wilL  The  dis- 
posing  part  of  it  is  contained  in  one  sentence,  and  is  vemarkably 
terse.  The  testator  evidently  weighed  every  word,  and  intended 
it  to  have  force.  At  the  time  of  making  the  will  he  was  seised 
of  real  estate  situated  in  Syracuse  worth  about  |35,000,  part  of 
which  waB  subject  to  a  mortgage  of  f4,500.  He  had  no  indebt- 
edness besides  said  mortgage,  and  had  no  personal  property.  He 
had  eight  children,  two  of  whom  were  minors,  and  three  ojf  wliom 
were  living  at  home,  and  dependent  upon  him  for  their  support, 
maintenance,  and  education.  The  first  clause  of  the  will  conveys 
to  Ophelia  Baumgras,  not  only  the  enjoyment,  but  the  ownership, 
of  the  real  estate,  which  includes  the  power  of  sale  and  conveyance 
by  deed,  mortgage,  or  otherwise.  During  what  length  of  time  is 
that  right  of  enjoyment  and  ownership  to  continue?  The  follow- 
ing clause  answers  that  question, — ^^'during  her  lifetune."  This 
clause  limits  the  prior  clause.  Her  i)ower  over  the  property  is 
absolute,  during  her  life,  and  no  longer.  She  can  dispose  of  it 
by  an  act  taking  effect  during  her  life,  but  not  by  will,  which 
takes  effect  only  at  death.  This  is  in  harmony  with  the  next  fol- 
lowing clause,  wherein  the  testator  contemplates  a  remainder,  for 
he  does  not  entirely  release  his  controlling  hand  over  his  estate 
after  his  devise  to  his  wife.  What  kind  of  a  remainder  does  he 
contemplate, — ^a  remainder  consisting  at  all  events,  and  absolutely, 
of  the  entire  corpus  of  the  estate?  The  next  following  clause  an- 
swers that  question,  "and. after  her  death  whatever  may  be  left  is 
to  be  divided,''  etc.  What  effect  is  to  be  given  to  the  words, 
"whatever  may  be  left?"  He  had  in  mind  the  possibility  that 
under  his  wife's  right  and  power  of  ownership  and  enjoyment  the 
corpus  of  the  estate  might  be  diminished,  and  even  entirely  dis- 
posed of,  used,  and  consumed  in  that  enjoyment,  for  the  manner 
of  such  enjoyment,  and  the  amount  taken  therefor,  are  to  be 
determined  solely  by  her  own  desires  and  volition.  Unless  this 
be  true,  these  words,  "whatever  may  be  left,"  have  no  force,  for  if 
she  had  no  i)ower  of  disposition  the  entire  corpus  of  the  estate 
would  be  left  at  her  decease  absolutely  intact;  but  it  is  more  rea- 
sonable to  believe  that,  to  the  plain  mind  of  this  business  man, 
these  words  were  not  valudess,  but  were  fraught  with  deep  mean- 
ing. It  is  clear  that  it  was  not  the  intention  of  the  testator  to 
confer  upon  his  wife  the  fee  in  the  land,  giving  her  the  power  to 
dispose  of  it  by  will  to  any  object  of  her  bounty,  and  thus,  possibly, 
cut  off  the  children,  or  some  of  them,  from  their  share  of  a  possible 
or  probable  remainder.  The  power  which  she  possesses  must  be 
exercised  during  her  life.  The  testator  emphasizes  the  right  of 
ownership  and  enjoyment  of  the  property  given  to  his  wife  by 
stating  that  it  shall  be  owned  and  enjoyed  by  her  "the  same  as 
if  I  had  never  owned  it,"  yet  the  limitation  over  restrains  their 
effect,  and  prevents  the  fee  from  vesting  in  her.     In  this  con- 
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stmction  of  the  will,  no  violence  Ib  done  to  any  word,  phrase,  or 
clause,  but  due  force  and  effect  is  given  to  each  of  them.  But 
upon  the  postulate  that  the  widow  takes  only  a  life  estate,  it  is 
necessary  to  strike  out  of  consideration,  as  meaningless,  the  clause 
respecting  her  ownership,  "the  same  as  if  I  had  never  owned  it," 
and  the  clause,  "whatever  may  be  left;"  and,  upon  the  postulate 
that  she  takes  the  fee,  it  is  necessary  to  strike  out  of  considera- 
tion, as  meaningless,  the  clause,  "during  her  lifetime,  and  after 
her  death  whatever  may  be  left  is  to  be  divided  among  my  eight 
children  in  eight  equal  parts,"  etc.  Either  proposition  requires  a 
mutilation  of  the  will,  in  substance  as  well  as  form.  Therefore, 
I  hold  that  the  widow  owns  a  life  estate  in.  the  property,  and  in 
addition  thereto  she  owns  any  part  or  all  of  the  principal,  which 
during  her  life  she  may  use  up  and  consume  in  the  enjoyment 
thereof,  with  the  power  to  sell  and  convey  the  principal  or  any 
imrt  thereof  in  fee,  and  that  the  property,  if  any,  remaining  at  her 
deiith,  will  pass  to  the  eight  children  in  equal  shares. 

This  view  is  sustained  by  the  latest  authorities.  In  Leggett 
V.  Firth,  132  N.  Y.  7,  29  N.  E.  Rep.  950,  the  will  contained  this 
clause: 

"1  also  give,  devise,  and  bequeath  to  my  wife,  EUesheba,  aU  the  rest  and 
residue  of  my  real  estate;  but  on  her  decease  the  remainder  thereof,  if  any, 
I  give  and  derise  to  my  said  children,  or  their  heirs,  respectively,  to  be  di- 
vided in  equal  shares  between  them." 

It  was  held  that  the  widow  took  a  life  estate,  with  power  of  sale, 
to  be  exercised  during  her  life  for  her  own  benefit,  and  that  the 
children  took  a  remainder  in  fee,  subject  to  the  exercise  of  that 
power.     Judge  Vann,  in  his  opinion,  says: 

"  The  remainder,  if  any,*  means  tlio  same  as  *if  there  shaU  be  any  remain- 
der,' and  the  gift  over  is  what  may  be  left  •  •  ♦"  And  "as  it  would  all 
he  left,  unless  tliere  was  a  right  to  dispose  of  it,  it  follows,  by  necessaiy  Im- 
lilication,  that  he  intended  his  wife  should  have  that  power." 

Thus,  in  constituting  a  gift  over,  the  words,  "the  remainder,  if 
any,"  and  the  words,  **if  there  shall  be  any  remainder,''  are  precise- 
ly equivalent  in  meaning  to  the  words  of  this  case,  "whatever  may 
be  left,"  when  used  in  contexts  which  have  the  same  meaning. 

In  Thomas  v.  Wolford,  (Sup.)  1  N.  Y.  Snpp,  610,  the  following 
clause  was  under  consideration : 

"I  give  and  bequeath  to  my  wife,  Bliza  J.  Thomas,  all  of  my  real  and  per- 
sonal tetate  that  I  may  die  possessed  of,  during  her  lifetime,  and  at  my  wif e*8 
death  the  property,  should  there  be  any  left,  to  be  divided  among  the  chil- 
dren or  their  heirs.** 

It  was  held  Hhat  the  widow  took  an  estate  for  life,  with  a 
power  of  disposition  during  life,  with  a  remainder  over  of  what 
iBvas  left  of  the  estate  upon  her  death  to  the  children."  Judge  Van 
Brunt,  in  his  opinion,  says: 

"Here  is  expressed  a  clear  intention  that  the  widow  shaU  have  the  power 
of  disposing  of  the  corpus  of  the  estate,  with  a  view  to  her  personal  use  and 
maintenance.  She  has,  therefore,  during  life,  the  power  of  disposition 
of  the  estate,— the  power  to  consume  or  dispose  of  it,  as  might  become  expe- 
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(lient  or  necessary  to  secore  for  her  Its  beneflcial  enjoyment;  and,  upon  her 
death,  sudi  estate  as  had  not  been  consumed  by  her  Is  devised  to  the  chil- 
dren." 

In  Beinders  v.  Koppelmann,  68  Mo.  482,  the  testator  gave  to  his 
wife  his  property  during  her  life,  and  made  a  limitation  over  of 
"the  properly  left''  on  her  decease.  It  was  held  that  the  power 
of  disposition  was  to  be  implied,  but  could  be  exercised  by  her 
only  during  life,  and,  as  a  consequence,  that  she  did  not  take  the 
absolute  property. 

In  Flanagan  v.  Flanagan,  8  Abb.  N.  C.  413,  the  testator  gave 
to  his  wife  the  use  of  a  remainder  during  her  life,  and  the  portion 
left  of  said  remainder  to  be  distributed  to  the  poor  of  St.  Peter's 
Church.  It  was  held  that  the  wife  took  an  "unqualified,  unlim- 
ited, absolute  power  of  disposition  of  the  fund,  save  that  the  power 
must  be  exercised  during  life,  and  not  at  death,*'  and  that  "the  re- 
mainder over  was  contingent  upon  the  omission  of  the  donee  to 
dispose  of  the  fund  during  life,  and  only  to  extend  to  *the  portion 
left'  undisposed  of  by  her  at  her  decease.'*  Judge  Bockes,  in 
his  opinion,  says: 

"It  was  plainly  Intended  ♦  ♦  ♦  that  the  widow  should  have  the  power 
to  dispose  of  the  fund  at  will  during  her  life;  *  *  *  that  she  might  dimin- 
ish It,  even  to  a  possible  exhaustion  of  It  ♦  ♦  ♦  Nor  was  there  any  llm- 
Itatlcm  whatever  upon  the  power  of  disposition  by  the  legatee  for  life,  save 
that  it  was  one  which  must  be  exercised  other  than  by  a  last  wlU  and  testa- 
ment" 

To  the  same  effect  are  Burleigh  v.  Clough,  52  N.  H.  267,  where 
the  testator  gave  to  his  wife  all  his  estate  "to  her  use  and  disi)osal 
during  her  natural  life,"  with  gift  over  of  "what  is  remaining  ai 
her  decease,"  and  Thomas  v.  Pardee,  12  Hun,  151,  where  the  tes- 
tator gave  his  wife  all  his  estate,  "to  be  possessed  and  used  by 
her  at  her  discretion,  and  for  her  support  and  comfort,  during  her 
natural  life,  having  confidence  in  her  that  it  will  be  used  and  re- 
tained, and  the  amount,  the  increase,  and  residue  left  sacred  to  the 
purposes  to  which  we  mutually  agree  to  devote  it,  *  *  *  and 
all  my  estate  *  *  *  in  the  possession  and  held  by  her,  up  to 
and  at  the  time  of  her  decease,  •  ♦  ♦  i  give  and  bequeath," 
etc.  Then  follows  a  gift  over.  Also,  Orozier  v.  Bray,  supra,  and 
Terry  v.  Wiggins,  47  N.  Y.  512.  Though  this  devise  and  power  do 
not  enlarge  the  estate  unto  a  fee,  yet,  under  the  power,  she  can 
convey  the  fee  to  a  purchaser.     1  Rev.  St.  p.  732,  §  81. 

The  theory  laid  down  in  the  prevailing  opinion  of  Van  Home  v. 
Campbell,  100  N.  Y.  287,  3  N.  E.  Rep.  316,  771,  holding  that,  where 
an  absolute  power  of  disposition  (express  or  implied)  is  annexed 
to  a  primary  devise  in  fee,  it  is  deemed  conclusive  of  the  exist- 
ence in  the  devisee  of  an  absolute  estate  in  fee,  and  r^ideis  void 
a  limitation  over,  which  depends  upon  the  nonexecution  of  tiiat 
power  by  the  first  taker,  is  no  longer  followed,  it  apparently  hav- 
ing been  made  vrithout  an  examination  of  1  Rev.  St.  p.  725,  §§  32, 
33,  which  provide  as  follows: 

"Sea  32.  No  expectant  estate  can  be  defeated  or  barred  by  any  alterados 
or  other  act  of  tbe  owner  of  the  intermediate  or  precedent  estate,  nor  by  any 
destruction  of  such  precedent  estate  by  disseizin,  forfeiture,  smroider,  merger 
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or  otherwise.  Sec.  33.  The  last  preceding  section  shall  not  be  construed  to  pre- 
vent an  expectant  estate  from  being  defeated  in  any  manner  or  by  any  act 
or  means  which  the  party  creating  such  estate  shall,  In  the  creation  thereof, 
have  provided  for,  or  authorized,  nor  shall  an  expectant  estate  thus  liable  to 
be  defeated,  be  on  that  ground  adjudged  void  In  its  creation.*' 

The  dissenting  opinion  of  Judge  Ruger  In  that  case  Is  now  fol- 
lowed. See  Leggett  v.  Firth,  132  N.  Y.  7,  29  N.  E.  Rep.  950;  also, 
the  general  term  opinion  in  that  case,  (6  N.  Y.  Supp.  158.)  Rose 
V.  Hatch,  125  N.  Y.  427,  26  N.  E.  Rep.  467;  Rice  v.  Tyler,  (Sup.) 
23  N.  Y.  Supp,  429, 

The  case  of  Campbell  v.  Beaumont,  91  N.  Y.  464,  Is  clearly  dis- 
tinguishable from  the  one  at  bar.  In  that  case  the  first  sen- 
tence gave  all  the  testator's  property  to  his  wife  absolutely,  with- 
out qualification.  Then  followed,  in  another,  independent  sen- 
tence, a  gift  over.  It  was  held  that  the  two  provisions  were 
squarely  inconsistent  with  each  other,  and  that  the  limitation 
was  consequently  void.  But  in  this  case  the  devise  is  expressly 
"during  her  life,"  and  the  limitation  over  is  contained  in  the  same 
sentence  with  the  primary  gift.  The  plaintifPs  interest  in  the 
property  being,  therefore,  only  a  contingent  remainder,  and  not 
a  vested  one,  he  cannot  maintain  this  action.  Ck)de  Civil  Proc.  §§ 
1532,  1533.  The  complaint  must  therefore  be  dismissed,  with 
costs. 


(2  Misc.  Hep.  5G1.) 
RUTGERS  FEMALE  COLLEGE  v.  TALLMAN. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  189a) 

COBPOKATIONS — DUTIEB    OP  TRUSTEES. 

WhUe  a  trustee  cannot  deal  with  the  corporate  property  for  his  own 
benefit.  It  Is  not  a  part  of  his  duty  to  adyance  money  to  repurchase  corpo- 
rate property  that  has  be«i  sold  under  mortgage,  but  he  may  acquire  for 
his  own  benefit  the  title  of  the  purchaser  at  the  foreclosure  sale. 

Action  by  the  Butgers  Female  College  against  Jacob  S.  Tall- 
man.    Judgment  for  defendant. 

Amos  G.  Hull,  Albert  Stickney,   and  William  L.  Snyder,   for 
plaintiff. 
James  M.  Smith,  for  defendant.  / 

LAWEENCE,  J.  No  proof  was  offered  upon  the  trial  to  8ux>- 
port  the  allegations  in  the  complaint  of  a  conspiracy  on  the  part 
of  the  defendant  with  Henry  M.  Pierce  to  cause  mortgages  to  be 
placed  upon  the  property  involved  in  this  controversy.  The  only 
mortgage  attacked  is  that  which  was  executed  to  James  F,  Pierce, 
all  the  others  being  conceded  to  be  valid.  The  Pierce  mortgage 
was  executed  June  29,  1868.  The  foreclosure  sale  under  the  Mor- 
row mortgage,  which  is  conceded  to  have  been  valid,  took  place  on 
the  3d  of  June,  1870.  The  defendant  did  not  become  a  trustee  of 
the  plaintiff  until  June  20,  1871.  At  that  time,  the  title  to  the 
propwty,  by  the  judgment  of  this  court  in  an  action  to  which  the 
plaintiff  was  a  party,  was  in  James  F.  Pierce,  and  the  plaintiff 
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held  possession  of  the  property  by  permission  under  a  lease  from 
him.  There  was  no  agreement  by  Pierce,  when  the  defendant  pur- 
chased, to  sell  the  property  to  the  college,  and  the  evidence  fails 
to  establish  that  the  defendant  agreed  to  purchase  it  for  the  col- 
lege. Efforts  were  being  made  to  raise  a  sufficient  sum  to  pur- 
chase the  property  from  Pierce,  but  the  loan  which*  the  saxin^rs 
bank  had  offered  to  make  fell  far  short  of  the  amount  required. 
Pierce  had  offered  to  rent  the  property  to  the  college  at  a  rent  of 
|1,000  per  month,  for  the  year,  and  to  sell  the  same  at  the  prici* 
of  1130,000,  or  to  rent  at  f  500  per  month,  "subject  to  vacate  on 
thirty  days'  notice."  It  was  finally  resolved  by  the  plaintiff  to  take 
the  property  at  a  rental  of  |800  per  month,  payable  in  advance, 
provided  f  1,750  be  paid  September  1,  1871,  on  account,  "in  ad- 
vance." There  is  nothing  in  the  case  to  show  that  the  defendant 
knew  anything  of  the  alleged  fraudulent  character  of  the  f52,000 
mortgage  to  James  F.  Pierce,  the  validity  of  which  had  been  af- 
firmed by  this  court  in  foreclosure  proceedings,  to  which  the  plain- 
tiff was  a  party,  prior  to  defendant's  becoming  a  trustee.  There 
is  nothing  in  the  evidence  showing  that  the  defendant  had  any 
knowledge  that  there  was  any  irregularity,  impropriety,  or  informal- 
ity connected  with  that  mortgage.  The  purchase  of  the  property 
by  the  defendant  under  such  circumstances  did  not  inure  to  the 
benefit  of  the  college.  The  college  was  unable  to  purchase  it  from 
the  person  who  had  become,  under  the  foreclosure  judgment  its 
lawful  owner.  No  agreement  was  proven,  or  offered  to  be  proven, 
that  James  F.  Pierce  would  have  accepted  |70,000  in  cash,  the 
amount  agreed  to  be  loaned  by  the  savings  bank,  and  a  mortgage 
for  160,000,  the  balance  of  the  f  130,000,  for  which,  the  minutes  of 
the  plaintiff  state,  he  had  agreed  to  sell.  That  mortgage  must 
necessarily  have  been  second  to  the  mortgage  to  secure  the  f70,000 
loan  agreed  to  have  been  made  by  the  savings  bank.  The  defend- 
ant contracted  to  purchase  the  property  from  James  F.  Pierce  on 
the  8th  of  May,  1872,  and  he  took  his  deed  on  the  Ist  of  June,  1872, 
when  the  hiring  from  Pierce  to  plaintiff  tad  expired.  After  that, 
for  a  series  of  years,  the  defendant  was  recognized  rex)eatedly  by 
the  plaintiff's  trustees  as  the  owner  of  the  property.  The  premises 
were  leased  from  Mm  at  a  rental,  which  was  at  times  irregularly 
paid.  Payments  then  ceased,  and  the  plaintiff  was  dispossessed. 
The  recognition  of  the  defendant  as  the  owner  and  landlord  of  the 
property  was  complete,  and,  unless  it  is  to  be  held  that  a  director 
or  a  trustee  is  bound  by  his  position  to  advance  all  moneys  which 
an  insolvent  or  embarrassed  corporation  can  require,  to  extricate 
it  from  its  embarrassments,  and  secure  to  it  all  the  property  which 
it  may  at  any  time  have  owned,  this  action  cannot  be  maintained. 
While  fully  appreciating  the  fact  that  a  trustee  cannot  deal  with 
corporate  property  or  make  a  profit  out  of  such  dealings,  without 
incurring  the  condenmation  of  a  court  of  equity,  and  l^ing  called 
upon  to  account,  it  is  not  a  part  of  his  duty  to  put  his  hand  in 
his  pocket  and  advance  money  to  repurchase  property  that  the 
corporation  once  owned,  and  to  which  its  title  has  been  cut  off 
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by  the  judgment  of  a  court  of  competent  jurisdiction,  I  fail  to 
discover  that  all  the  facts  in  relation  to  the  defendant's  connection 
with  the  property  in  question,  which  have  been  developed  upon 
the  trial  of  this  action,  were  not  known  to,  or  could  not  have  been 
known  for  many  years  by,  the  trustees  of  the  plaintiff.  The  deed 
to  the  defendant  was  matter  of  record.  He  was  for  years  recog- 
nized, as  above  stated,  as  the  owner  of  the  premises,  and  as  the 
landlord  of  the  plaintiff.  It  is  not  shown  that  the  plaintiff  is  able 
to  reimburse  him  for  the  expenses  which  he  has  incurred.  In 
view  of  the  lapse  of  time  which  has  occurred  since  the  trans- 
action which  it  is  sought  by  this  action  to  set  aside  and  nullify, 
and  of  the  evidence  as  to  acquiescence  and  ratification  by  the 
plaintiff,  I  am  of  the  opinion  that  tiie  case  must  fail  when  tested 
by  the  principles  enunciated  in  recent  cases  in  the  court  of  last 
resort.  Barr  v.  Railroad  Co.,  125  N.  Y.  263-275,  26  N.  E.  Rep.  145; 
Gamble  v.  Water  Co.,  123  N.  Y.  91,  25  N.  E.  Rep.  201. 

Judgment  dismissing  the  complaint  on  the  merits,  with  costs, 
will  therefore  be  rendered. 


(2  Misc.  Rep.  5.5(5.) 
SHBPARD  V.  SHEPARD  et  al. 

(Supremo  Court,  Special  Term,  New  York  CJounty.    Febninry.  189^) 

Dbed— Estate  Conveyed— Contikgent  Remainder, 

l-aod  was  conveyed  In  trust  for  F.  for  life,  and  at  her  death  the  fee  In 
the  premises  "to  revert  to  and  vest  Ui  the  heirs  of  said  [grantor,]  and 
the  trust  and  trusts  hereby  created  to  cease."  Hdd,  that  the  grantor*8 
children  who  were  living  when  the  deed  was  executed  took  by  virtue 
thei-eof  a  contingent  remainder  which  became  a  vested  remainder  on  their 
surviving  their  father. 

Action  by  William  S.  Shepard  against  Gteorge  W.  6hei>ard  and 
others  for  partition. 

J.  P.  Parkhurst,  for  plaintiff. 
W.  G.  Lane,  for  defendants. 

LAWRENCE,  J.  On  the  9th  day  of  October,  1852,  John  Shepard, 
v/ho  is  the  common  source  of  title  to  the  premises  in  question, 
bein*!;  about  to  marry  Prances  M.  Parmalee,  conveyed  said  prem- 
ises to  Thomas  McParlin,  "upon  the  trust,"  nevertheless,  "and  to 
and  for  the  uses,  interests,  and  pur|)oses,  hereinafter  limited,  de- 
scribed, and  declared;  that  is  to  say,  upon  trust  to  receive  the  is- 
sues, rents,  and  profits  of  said  premises,  and  apply  the  same  to 
the  use  of  said  John  Shepard,  party  of  the  first  part,  during  the 
joint  lives  of  the  said  John  Shepard  and  Prances  M.  Parmalee,  and, 
after  the  death  of  said  John  Shepard,  to  apply  the  same  to  the 
nse  of  the  said  Prances  M.  Parmalee  during  the  time  of  her  nat- 
ural life^  provided,  nevertheless,  that,  should  the  said  Prances  M. 
Parmalee  marry  after  the  death  of  said  John  Shepard,  the  said 
trust  hereby  created  is  to  cease  and  determine  in  like  manner  as  if 
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she  were  actually  dead;  and  after  her  death  the  fee  in  said  de- 
scribed premises,  as  wdl  as  the  uses  and  profits  thereof,  all  and 
singular,  to  revert  to  and  vest  in  the  heirs  at  law  of  said  John 
8hepard,  and  the  trust  and  trusts  hereby  created  to  cease  and  de- 
termine/' Then  follows  a  recital  in  the  deed  that  Frances  M.  Par- 
malee  desires  and  intends  to  become  the  lawful  wife  of  John 
Shepard,  and,  upon  the  condition  of  the  performance  and  execu- 
tion of  the  said  trust,  releases  all  dower  and  right  of  dower  which  she 
might  acquire  as  the  wife  of  John  Shepard.  Then  follows  a  cove- 
nant between  the  parties  that  the  premises  are  to  be  made  and 
kept  free  from  all  incumbrance,  and,  if  any  mortgage  remains 
still  unpaid  at  the  death  of  John  Shepard,  the  same  shall  be  paid 
out  of  other  property  of  the  said  John  Shepard,  or  the  amount 
thereof  paid  to  Frances  M.  Parmalee.  No  power  of  sale  was  given 
the  trustee.  The  deed  was  signed  by  John  Shepard  and  Frances 
M.  Parmalee.  At  the  time  of  the  execution  of  the  deed,  John 
Shepard  had  four  children,  William  S.  Shepard,  the  plaintiff,  James 
G.  Shepard,  George  W.  Shepard,  and  Lorena  Allen,  all  of  whom 
were  living  at  the  time  of  his  death,  and  were  his  only  heirs  at 
law,  he  having  had  no  other  children.  John  Shepard  died  May  1, 
*1867.  Frances  M.  Shepard  died  September  25,  1890.  James  G. 
Shepard  died,  intestate,  June  1,  1889,  leaving  as  his  only  heirs 
at  law  six  children,  Ella  V,  Roe,  Amelia  A.  Hallett,  Cecila  Tren- 
chard,  James  Shepard,  John  Shepard,  and  Malinette  F.  Seaman, 
and  a  widow,  the  defendant  Ellen  M.  Shepard.  In  1890,  Ella  V. 
Roe  conveyed  her  interest  in  the  premises  to  the  defendant  Donald 
McLean,  and  each  of  the  other  five  children  of  James  G.  Shepard 
about  the  same  time,  conveyed  their  resx)ective  interests  in  said 
premises  to  their  mother,  the  defendant  Ellen  M.  Shepard.  The 
defendants  Ellen  M.  Shepard  and  Donald  McLean  claim  to  be  own- 
ers of  five  twenty-fourths  and  one  twenty-fourth,  respectively,  of 
said  premises,  as  the  share  of  James  G.  Shepard  in  the  remainder 
vested  in  him  by  the  deed  of  John  Shepard  to  McFarlin.  After 
the  death  of  John  Shepard,  and  before  the  death  of  his  widow,  the 
said  Frances  M.  Shepard,  the  defendant  George  W.  Shepard  con- 
veyed his  fourth  interest  in  said  premises  to  plaintiff,  and,  Lorena 
Alien  having  conveyed  her  fourth  interest  in  the  same  to  Frank 
H.  Allen,  the  said  Frank  H.  Allen  conveyed  the  same  to  plain- 
tiff. John  Shepard  left  a  wUl,  by  which,  after  disposing  specifi- 
cally of  various  property,  not  including  the  premises  described  in 
the  complaint,  he  gave  all  the  rest  and  residue  of  his  real  and 
personal  property  to  his  widow,  Frances  M.  Shepard,  and  his 
daughter,  Lorena  Allen,  equally.  Frances  M.  Shepard,  the  widow, 
died,  as  before  stated,  on  September  25,  1890,  not  having  re- 
married, and  leaving  her  last  will  and  testament,  in  which  she 
named  the  defendants  Frances  A.  Koos  and  her  husband,  Gustave 
A.  Koos,  as  executors  thereof,  and  devised  all  her  real  estate  to 
them,  or  the  survivor  of  them,  subject  to  the  payment  of  certain 
annuities,  during  the  lives  of  the  annuitants,  which  wiQ  was  duly 
probated,  and  letters  issued  to  the  defendant  Gustave  A.  Koos,  the 
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defendant  Frances  A.  Koos  not  havinj^  qualified.  Therefore  the 
defendants  Koos,  as  trustees  under  the  will  of  Frances  M.  Shepard, 
and  the  defendant  Gustave  A.  Koos,  as  the  executor  thereof, 
claim  an  undivided  one-half  interest  in  the  premises  as  tenants 
in  common  with  the  heirs  of  Lorena  Allen,  by  virtue  of  the  will 
of  John  Bhepard,  deceased. 

The  plaintiff  contends  that  he  is  entitled  to  three  undivided  fourths 
of  the  premises,  having  acquired  the  fourth  interest  of  his  brother, 
G^rge  W.  Shepard,  and  of  his  sister,  Lorena  Allen,  and  being  en- 
titled to  a  fouiili  interest  as  one  of  the  heirs  at  law  of  his  father. 
The  defendants  Ellen  M.  Shepard  and  Donald  McLean,  who  are 
the  grantees  of  the  heirs  of  James  G.  Shepard,  who  died  intestate, 
claim  to  be  the  owners  of  the  remaining  fourth  part  of  the  prem- 
ises, the  said  Ellen  claiming  five  twenty-fourths  and  the  said  Mc- 
Lean one  twenty-fourth  thereof,  by  virtue  of  the  conveyances  to 
them  by  some  of  the  heirs  of  James  G.  Shepard.  I  am  of  the  opin- 
ion, on  this  state  of  facts,  that,  under  the  trust  deed  executed  by 
John  Shepard  to  McFarlin,  each  of  his  four  children  took  a  con- 
tingent remainder  in  the  proi)erty  described  in  that  deed,  sub- 
ject to  be  defeated  in  the  case  of  death  before  their  father,  and 
that,  uiK>n  the  death  of  John  Shepard,  the  remainder  became  a 
vested  remainder.  See  Moore  v.  Littel,  41  N.  Y.  66;  Dodge  v.  Ste- 
vens, 105  N.  Y.  585,  12  N.  E.  Kep.  759;  Hennessy  v.  Patterson,  85 
N.  Y.  92;  Kelso  v.  Lorillard,  Id.  177-184;  Surdam  v.  Cornell,  116 
N.  Y.  305,  22  N.  E.  Kep.  450;  Ham  v.  Van  Orden,  84  N.  Y.  257. 
The  interest  vested  in  the  children  of  John  Shepard  by  the  trust 
deed  was  alienable  under  the  cases  above  cited,  and  it  follows, 
therefore,  that  the  conveyances  to  George  W.  Shepard  of  his  un- 
divided one-fourth,  and  the  deed  from  Frank  H.  Allen,  to  the  plain- 
tiff, of  the  other  undivided  one-fourth  conveyed  to  him  by  Lorena 
Allen,  added  to  the  plaintiff's  own  interest,  made  him  the  owner 
in  fee  simple  of  three-fourths  of  the  premises  mentioned  in  the 
complaint  It  also  follows  that  the  defendants  Ellen  M.  Shepard 
and  Donald  McLean  together  own  the  one-fourth  interest  which 
James  G.  Shepard  took  under  the  trust  deed,  five-sixths  thereof 
being  vested  in  Ellen  M.  Shepard,  and  one-sixth  in  the  said 
McLean.  It  also  follows  that  no  portion  of  the  premises  in  ques- 
tion passed  under  the  will  of  John  Shepard  as  a  part  of  his  resid- 
uary estate  to  his  widow  and  his  daughter  Lorena  Allen.  The 
widow  was  entitled,  under  the  trust  deed,  to  the  rents  and  prof- 
its during  her  life,  and  Lorena  Allen  succeeded  as  one  of  the 
heirs  at  law  to  one-fourth  interest  in  fee,  which  interest,  as  we 
have  seen,  has  become  vested  in  the  plaintiff.  The  plaintiff  is 
entitled  to  the  usual  judgment  in  partition,  with  costs.  The  de- 
fendants, Ellen  M.  Bhepard  and  Donald  McLean  are  also  en- 
titled to  their  costs.  These  costs  should  be  paid  out  of  the  estate. 
As  the  defendant  Frank  H.  Allen  was  brought  into  the  controversy 
by  reason  of  the  attack  made  upon  the  deed  to  him,  from  Lorena 
Allen,  by  the  defendant  Walter  S.  Allen,  and  as  no  proof  was  given 
to  maintain  that  attack,  I  am  of  the  opinion  that  he  is  entitled  to 
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costs  against  the  defendant  Walter  S.  Allen  personally.  I  think, 
too,  that  the  costs  of  the  defendants  Koos  shonld  be  paid  oat  of  the 
estate. 


(70  Hun,  233.) 
PEOPLE  ex  rel.  SANDERS  v.  GRANT,  Mayor. 

(Supreme  GoTirt,  General  Term,  First  Department     June  30,  1893.) 

Exhibition  op  CmiiDRBiT— Cohbbnt  of  Mayor. 

Pen.  Oode,  §  292,  "relatilTe  to  the  licensing  of  children  in  theatrical  ex- 
hibitions," as  am^ded  by  Laws  1892,  c.  309,  prohibits  the  exhibition  of 
any  diild  imder  the  age  of  16  years  "either  ♦  •  ♦  3.  In  singing;  or 
dancing;  or  playing  npon  a  musical  instrument;  or  In  a  theatrical  exhi- 
bition; or  in  any  wandering  occupation;*  *  \  But  tills  section  dov^ 
not  apply  to  the  employment  of  any  child  as  a  singer  or  musician  in  a 
church,  school  or  academy;  or  in  teaching  or  learning  the  science  or  prac- 
tice of  music;  or  as  a  musician  in  any  concert,  or  in  a  theatrical  exhibi- 
tion, with  the  written  consent  of  the  mayor  of  the  city.**  Held,  that  the 
mayor  cannot  consent  to  a  theatrical  exhibition  ^^^ch  includes  singing  or 
dancing  by  such  child. 

Appeal  from  special  term,  New  York  county. 

Mandamus  proceeding  by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Alice  Sanders,  to  compel  Hugh  J.  Grant,  as 
mayor  of  the  city  of  New  York,  to  give  his  consent,  under  chapter 
309  of  the  Laws  of  1892,  to  the  appearance  of  Zelda  Sanders,  re- 
lator's daughter,  aged  11  years,  in  a  certain  theatrical  entertain- 
ment in  which  such  child  is  desired  to  sing  and  dance.  From  an 
order  denying  her  application  for  a  peremptory  writ,  on  order  to 
show  cause,  relator  appeals.    Affirmed. 

This  case  was  heard  with  the  Stevens  Case,  24  N.  Y.  Supp.  780, 
and  five  like  cases,  at  special  term,  by  Mr.  Justice  BEACH,  and 
his  determination  was  announced  in  a  single  opinion,  which  is  as 
follows: 

Prior  to  the  act  of  1892,  and  under  section  292  of  the  Penal  Code,  the  writ- 
ten consent  of  the  mayor  could  be  given  to  the  employment  of  a  child  in  cer- 
tain ways  mentioned.  By  the  act  of  1892,  entitled  "An  act  to  amend  section 
202  of  the  Penal  Code,  relative  to  the  licensing  of  children  in  theatrical  exhi- 
bitions,*' the  consult  of  the  mayor  was  extended  to  include  sudi  exhibitioiis. 
The  third  subdivision  of  section  292  specifies  certain  of  the  prohibited  acts 
in  these  words:  "Third.— In  singing  or  dancing,  or  playing  upon  a  musidl 
instrument,  or  in  a  theatrical  exhibition,  or  in  any  wandering  occupation/* 
The  question  raised  In  these  proceedings  is  whether  or  not  the  mayor  can 
grant  a  consent  for  a  "theatrical  exhibition"  which  includes  ••singing"  or 
"dancing*'  by  the  child.  I  am  of  the  opinion  that  he  cannot  The  intent  of 
the  legislature  is  to  be  ascertained,  and,  when  settled,  followed  by  the  ooort, 
in  construing  the  enactment  But  this  Intent  Is  not  to  be  gathered  from  the 
shifting  uncertainties  of  outside  opinion  or  ciroumstances,  likely  to  be  modi- 
fied or  whoUy  changed  when  subjected  to  proof  and  Judicial  examlnatioii, 
but  rather  from  the  signs  and  indications  furnished  by  legislation  upon  the 
particular  subject  then  imder  legislative  consideration.  Judicial  constractkHi 
is  seldom  assisted  by  that  applied  to  other  enactments,  which  is  always  bi- 
fluenced  or  controlled  by  particular  verbiage.  Such  are  the  cases  of  Sodety 
V.  Diers,  10  Abb.  Pr.  (N.  8.)  216;  BeU  v.  Mahn,  121  Pa.  St  225,  15  Atl.  Rep 
523.  There  is  no  doubt  that  the  court  can  disregard  the  exact  and  literal 
wording  of  a  legislative  act,  if,  upon  a  siurvey  of  the  whole  act,  and  the  par- 
pose  to  be  accomplished  or  the  wrong  to  be  remedied,  it  is  plain  that  sucli 
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exact  or  literal  rendering  of  tbe  wording  would  not  carry  out  the  Intent  of 
tlie  legislature.  Bell  v.  Mayor,  105  N.  Y.  139,  144,  11  N.  B.  Rep.  495.  This 
principle  Is  not  directly  applicable  to  the  qnestlon  at  bar,  because  exact  and 
literal  wording:  is  not  opposed  to  plain  intent.  The  point  Involved  here  re- 
lates to  the  inclusive  power  of  the  term  ''theatrical  exhibition,"  relative  to 
'•singing"  or  "dancing."  These  terms  are  used  in  the  act  under  review,  and 
the  court,  to  ascei*tain  the  legislative  intent,  is  remitted  to  the  use  by  the 
legislature  of  tliose  terms,  and  the  legal  effect  of  that  use.  The  original  act, 
and  Uie  act  as  amended,  contained  specified  prohibited  acts.  These  under  the 
present  section,  and  included  In  paragraph  tliree»  are  plainly  five  in  number; 
First,  "singing;"  second,  "dancing;"  third,  "playing  upon  a  musical  instru- 
ment;" foui-th,  "in  a  theatrical  exhibition;"  fifth,  "in  any  wandering  occupa- 
tion." The  answer  to  pai'ts  of  the  argument  urged  by  learned  counsel  for 
tbe  defendant  and  relators  Is  the  obvious  deduction  from  the  particular  specl* 
float  ions  that  each  has  a  distinct  and  separate  significance,  and  therefore  no 
one  is  inclusive  of  any  other.  The  final  clause  of  the  amendment,  "but  no 
such  consent  shall  be  deemed  to  authoiize  any  violation  of  the  first,  second, 
fourth  or  fifth  subdivisions  of  this  section,"  is  of  little  aid  to  judicial  con- 
stiiictlon.  The  third  subdivision  Is  not  named,  but  the  reason  for  its  omission 
is  that  a  violation  of  its  parts  was  authorized  when  consent  of  the  mayor 
was  obtained.  This  applies  only  to  the  term  "theatrical  exhibition,"  leavins; 
singing,  dancing,  playing  upon  a  musical  insti-ument,  and  wandering  occu- 
pation in  the  same  status  as  tbe  other  subdivisions.  The  substitution  of  the 
word  "dancing"  for  **dancer"  seems  to  indicate  an  IntenticHi  to  enlai-ge  the 
scope  of  a  prohibition  beyond  a  signification  applicable  only  to  a  professional. 
It  is  also  apparent  that  the  tliird  subdivision  was  properly  omitted,  because 
it  indndes  wliat  is  subject  to  a  consent  by  the  mayor,  to  wit,  playing  on  a 
musical  instrament  at  a  concert,  and  theatrical  exhibitions.  The  court  Is  of 
opinion  that  the  tenor  of  the  act,  its  title,  and  specific  designations,  by  ex- 
plicit words,  will  not  permit  tlie  inclusion  of  singing  and  dancing  by  the 
words  "theatrical  exhibition."  There  are  under  the  latter  term  many  acts  not 
haiTTiful  or  inappropriate,  within  the  limit  of  children's  efforts^  and  such 
may  be  permitted.  Those  of  singing  and  of  dancing  are  excluded,  in  the 
wisdom  of  supreme  legislative  authority,  which  cannot  and  should  not  be 
overruled  by  the  courts,  especially  when  exercised  with  the  humanitarian 
object  of  protecting  those  who,  from  youth  and  consequent  inexperience,  are 
unable  to  guard  and  protect  themselves.  The  motions  for  a  mandamus  are 
denied,  the  writs  of  habeas  corpus  and  certiorari  discharged,  and  the  prisoner 
romanded. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  LAW- 
RENCE, JJ. 

Mjer  J.  Stein  and  Wales  F.  Severance,  for  appellant 
William  H.  Clark  and  Elbridge  T.  Gerry,  for  respondents. 

LAWRENCE,  J.  It  is  too  late  to  question  the  constitutionality 
of  section  292  of  the  Penal,  Code,  and  of  chapter  309  of  the  Laws 
of  1892,  amending  the  same/  The  opinion  of  Mr.  Justice  BEACH  at 
the  special  term  fully  answers  all  the  questions  sought  to  be 
rsvised  upon  this  appeal,  and,  concurring,  as  I  do,  in  the  views  ex- 
pressed by  him,  I  sun  of  the  opinion  that  the  order  denying  the  mo- 
tion of  the  relator  for  a  writ  of  peremptory  mandamus  should  be 
affirmed. 

VAN  BRUNT,  P.  J.  In  concurring  witti  the  opinion  of  Mr. 
Justice  LAWRENCE  herein,  I  think  it  is  proper  that  a  word  or 
two  should  be  said  in  respect  to  some  pointa  which  have  been 
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made  upon  this  appeal,  and  which  do  not  appear  to  have  beea 
discussed  hi  the  opinion  of  the  court  below.  Section  292  of  the 
Penal  Code  reads  as  follows: 

*'Sec.  2d2.  A  person,  who  employs  or  causes  to  be  employed,  or  wbo  ex- 
hibits, uses,  or  has  in  custody  for  the  purpose  of  exhibiting  or  employing. 
a  female  chUd  apparently  or  actually  under  ttie  age  of  fourteen  yeam^  or  a 
male  child  apparently  or  actually  under  the  age  of  sixte^i  years,  or  wbo 
having  the  care,  custody,  or  ccKitrol  of  such  a  child  as  parent,  relatiTe, 
guardian,  employer  or  otherwise,  sells,  lets  out,  gives  away,  or  in  anx  way 
procures  or  consents  to  the  employment  or  exhibition  of  sudi  a  child,  either 
(1)  as  a  rope  or  wire  walker,  dancer,  gymnast,  contortionist,  rider,  or  acrobat; 
or  (2)  in  begging  or  receiving  alms,  or  in  any  mendicant  occupation;  or  (3> 
in  peddling,  singing  or  playing  upon  a  musical  Instrument  or  in  a  theatrical 
exhibition,  or  in  any  wandering  occupation;  or  (4)  in  any  indecent  or  immoral 
exhibition  or  practice;  or  (5)  in  any  practice  or  exhibition  dangerous  or 
injurious  to  the  life,  limb,  health  or  morals  of  the  child;  is  guUty  of  a  mis- 
demeanor. But  this  section  does  not  apply  to  the  employment  of  any  child 
as  a  singer  or  musician  in  a  church,  school,  or  academy,  or  in  teachlngr  or 
learning  the  science  or  practice  of  music,  or  as  a  musician  in  any  conceit 
with  the  written  consent  of  the  mayor  of  the  city,  or  the  president  at  the 
board  of  trustees  of  ^e  village,  where  such  concert  takes  place. 

In  1892  this  section  of  tiie  Penal  Code  was  amended  so  as  to 
read  as  follows: 

'*An  act  to  amend  section  two  hundred  and  ninety-two  of  the  Penal  Oode,  rel- 
ative to  the  Ucensing  of  children  in  theatricsd  exhibitions. 

"Approved  by  the  governor  April  15,  1882.  Passed,  three-fifths  bein^  pres- 
ent 

"The  people  of  the  state  of  New  YorlL,  represented  in  senate  and  assembly. 
do  enact  as  follows: 

"Section  1.  Section  two  hundred  and  ninety-two  of  the  Penal  Code  is  here- 
by amended  so  as  to  read  as  follows: 

"  'Sec.  292.  A  person  who  employs  or  causes  to  be  employed,  or  who  exhiblta 
-uses,   or  has  in  custody,   or  trains  for  the  purpose  nf  thf  cxhibitfon,   us€  «r 
emp/ayment  of,,  any   child   actually  or    apparently    under    the    asre    of   siatUrn 
years;  or  who  having  the  care,  custody  or  control  of  sadi  a  child  as  parent. 
relative,  guardian,  employer,  or  otherwise,  sells,  lets  out,  gives  away,  so 
trains,  or  in  any  way   procures  or  consents  to  the  employment,  or  to  sudi 
training,  or  use,  or  exhibition  of  such  child ;  or  who  neglecU  or  refU9e$  fo  re- 
strain stteh   child  from  such  training,  or  /rom   engaging   or  acHng,   either  (1 
as  a  rope  or  wire  wallcer,   gymnast,  wrestler,  contortionist,  rider  or   acrobat: 
or   vpon   any   bicycle   or   similar   mechanical  vehicle  or   coniritance;  or  (8)   in 
begging  or  receiving  or  soliciting  alms  in  any  manner  or  under  an^f  preUnse, 
•or  in  any  mendicant  occupation ;  or  in   gathering  or  picking  rags,  or  eoQeet- 
ing   cigar   stumps,   bones   or  refuse  from   marke's ;  or    in    peddling:  or   (3)  ia 
singing;  or  dancing;  or  playing  upon  a  musical  instrument;  or  in    a  theat- 
rical exhibition  ;  or  in  any  wandering  occupation ;  or,  (4)  in  any  iOfgal,  ia- 
•decent  or  immoral    exhibition    or  practice  ;  or  in  the   exhibition  of  any  such 
child    when    insane,    idiotic,    or   when    presenting    the   appearance    of    etny  d^ 
formity  or  unnatural  physical  formation  or  development;  or  (5)  in    anv  prac 
tice  or  exhibitioa  or  place  dangerous  or  injurious  to  tfae  life,  limb,  health  or 
morals  of  the  child,  is  guUty  of  a  misdemeanor.   But  this  section  does  not 
apply  to  the  employment  of  any  child  as  a  singer  or  musician  in  a  cfaurck 
school  or  academy;    or  in  teaching  or  learning  the  science  or  practice  of 
music;   er  as  a  musician  in  any  concert,  or  in  n  tht^a/ricftl  ejrhihtinn.  with  tlie 
written  consent  of.  the  mayor  of  the  dty,  or  the  president  of  the  board  of 
trustees  of  the  village  where  such  concert  or  exhibition  takes  place.     Such  ctms'ti 
shall  not  be  given  unless  forty- eight  Jiours*  previous  notice  of  the  application  ekoRhem 
been  served  in  writing  upon  the  society  mentioned  in  section  two  hundred  emd  mm^ 
three  of  the  Penal  Code,  if  there  be  one  within  the  county,  and  a  hearing  had  tkmtsn 
if  requested,  and  shnll  be  revocable  at  the  will  of  the  authority  giving  it,     Jt  ekaUsyft- 
4fif  the  name  of  the  chitd,  its  age,  the  names  and  residence  of  its  parents  or  guetrditit. 
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■fAB  nature,  time,  duration  and  number  of  performaneeM  permitted,  together  foith  t/ts 
place  and  character  of  the  exhibition.  But  no  euch  eoneeni  ehall  be  deemed  to  author- 
ize any  violation  ofthie  eeetion.* 

"Sec  2.  This  act  shall  take  effect  on  the  first  day  of  September,  eighteen 
hundred  and  ninety-two." 

The  changes  in  the  phraseology  are  few,  and  are  shown  by  the 
italics  in  the  Code  as  cited. 

It  is  claimed  upon  the  part  of  the  appellants  that  under  the 
act  in  question  the  mayor  has  a  right  to  license  cftiildren  to  sing 
and  dance  in  theatrical  entertainments;  and  ouar  attention  is  called, 
for   the  purpose  of  aiding  us  in   the   construction   of   the    act 
under  consideration,  to  what  are  called  notorious  facts  in  con- 
nection with  the  emendation  of  the  section  of  the  Oode  in  question. 
It  may  be  a  misfortune  that  the  court  is  entirely  unfamiliar  with 
these  notorious  facts,  and  hence  cannot  seize  upon  them  to  aid  it 
in  the  construction  of  the  act.    If  it  is  true  that  this  amendment 
was  the  result  of  a  compromise  between  the  advocates  of  different 
views  in  reference  to  the  propriety  of  the  employment  of  children 
to  sing  and  dance  in  theatrical  entertainments,  as  claimed  by  the 
api)ellant8,  and  that  it  was  understood  that  under  this  amend- 
ment such  employment,  as  long  as  sanctioned  by  the  mayor  or 
president  of  the  trustees  of  the  village  where  such  entertainment 
should  take  place,  was  permissible,  it  would  seem  that  the  ad- 
vocates of  the  restricted  right  had  been  more  expert  in  the  use 
of  language  than  were  the  advocates  of  the  more  liberal  views,  be- 
<:ause  a  very  brief  consideration  of  the  section  as  amended  will 
show  that  tiiere  is  no  room  for  the  construction  claimed  by  the 
^appellants.    As  has  been  seen,  by  section  292,  bb  amended,  any 
X>erson  who — ^First,  employes  or  consents  to  the  employment  of  a 
<rhild  under  the  age  of  16  years  as  a  rope  or  wire  walker,  etc.; 
second,  employs  or  consents  to  the  employment  of  such  child  in 
l>egging,  etc.;  third,  employs  or  consents  to  the  employment  of  such 
child  'In  singing;   or  dancing;   or  playing  ux>on  a  musical  instru- 
ment;  or  in  a  theatrical  exhibition;  or  in  any  wandering  occupa- 
tion;" or,  fourth,  employs  or  consents  to  the  employment  of  such 
child  "in  any  illegal,  indecent  or  immoral  exhibition  or  practice," 
etc.;  or,  fifth,  employs  or  consents  to  th.e  employment  of  such  child 
^*in  any  practice  or  exhibition  or  place  dangerous  or  injurious  to 
the  life,"  etc., — shall  be  guilty  of  a  misdemeanor.     The  section  then 
^oes  on: 

"Bat  this  section  does  not  apply  to  the  employment  of  any  child  as  a 
singer  or  musician  in  a  church,  school  or  academy;  or  in  teaching  or  learning 
the  science  or  practice  of  music,  or  as  a  musician  in  any  concert  or  in  a 
theatrical  exhibition,  with  the  written  consent  of  the  mayor  of  the  city,"-  etc. 

Under  the  third  subdivision  above  spoken  of,  the  employment 
of  Huch  child  in  singing  or  dancing,  or  pluying  upon  a  musicnl 
instrument,  or  in  a  theatrical  exhibition,  or  in  any  wandering  oc- 
cupation, is  an  oltense  aj^ainst  the  statute.  Now,  when  the  child 
la  to  be  i)enuitted  to  appear  in  (-certain  classes  of  entertainments, 
nnd  in  a  certain  capacity  in  such  entertainments,  the  connection 
-of   the  phrases  is  entirely  different,  although  the  same  words  are 
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used,  to  some  extent  For  example,  in  the  i)ermi8siye  part  of  the 
fifth  clause  it  states,  "But  this  section  does  not  apply  to  the  em- 
ployment of  any  child  *  *  *  as  a  musician  in  any  concert 
or  in  a  theatrical  exhibition;"  the  word  "musician"  qualifying 
both  the  subsequent'  clauses  of  the  sentence.  But,  when  they  de- 
sire to  separate  the  different  classes  of  doings,  they  use  the  proper 
signs.  For  example,  when  they  desire  to  separate  singing  from 
dancing,  they  place  a  semicolon  between  the  two  phrases,  and,  when 
they  desire  to  separate  playing  upon  a  musical  instrument  from 
appearing  in  a  theatrical  exhibition,  they  put  a  semicolon  between 
them,  in  order  to  show  that  they  are  independent  phrases,  having 
no  relation,  the  one  to  the  other.  But  in  the  fifth  clause,  when 
they  come  to  determine  the  cases  In  which  the  child  may  be  ex- 
empt from  the  general  prohibition  contained  in  the  previous  part 
of  the  section,  they  specify  the  name  and  character  of  the  per- 
formance which  it  was  the  intention  of  the  legislature  to  exempt, 
viz.  "as  a  singer  or  musician  in  a  church,  school  or  academy;  or 
In  teaching  or  learning  the  science  and  practice  of  music;  or  as 
a  musician," — where?  "In  any  concert,  or  in  a  theatrical  exhibi- 
tion." This  seems  to  show  clearly  what  was  the  intention  of  the 
legislature,  and  that  .the  whole  permissive  part  of  subdivision  5  re- 
lated to  the  musical  question,  and  nothing  else;  and  therefore  the 
word  'Musician,"  in  the  phrase  under  consideration,  qualified  both 
concert  and  theatrical  exhibition.  The  order  should  be  affirmed 
with  costs. 

O'BRIEN,  J.,  concurs. 


(70  Hun,  243.) 
In  re  STEVENS. 


(Supreme  Court,  General  Term,  First  Department     June  r^,  15*a^> 

Application  by  Benjamin  D.  Steyens  for  writs  of  habeas  corpus  and  certi<- 
rari.  From  an  order  dismissing  the  writs  on  demurrers  to  the  returns  of  tbc 
warden  and  police  ma^strate,  and  remanding  the  applicant  to  the  custody  of 
the  warden,  the  applicant  appeals.    Affirmed. 

B^amin  D.  Stevens,  the  appellant,  who  is  manager  of  a  theatrical  troape. 
publicly  exhibited  in  the  Broadway  Theater,  In  the  dty  of  New  Yorfc  « 
September  5,  1S92,  a  little  girl  named  Lillian  Kline,  aged  five  years,  in  sit- 
ing and  dancing,  in  a  play  called  "Wang,"  performed  therein.  He  was  a^ 
rested  September  7,  1892,  lipon  a  warrant  issued  by  a  police  Justice  of  said 
city,  at  the  instance  of  the  New  York  Society  for  the  Prevention  of  Croeltr 
to  Ohildren,  charged  with  a  misdemeanor,  in  violating  section  292  of  tbe 
Penal  Code,  which  prohibits  the  exhibition  of  a  child  under  the  age  of  16 
years  in  singing  or  dancing.  Upon  the  examination  which  thereupon  toot 
place,  the  facts  alleged  were  proven,  but  he  claimed  to  have  a  consent  io 
wilting  from  the  mayor  of  the  city  of  New  York,  legalizing  the  exhibiticB 
He  was  duly  committed  by  tlie  magistrate  to  await  the  action  of  the  gnsA 
Jury.  Immediately  writs  of  habeas  corpus  and  certiorari  were  issued  bj 
this  court  The  warden  returned  the  body  of  the  appellant,  in  custody,  wiU 
the  commitment.  The  magistrate  retiu*ned  the  complaint,  warrant  of  arre?u 
and  testimony  taken  on  the  examination.  Special  demurrera  were  then  iot^r- 
posed  to  each  return,  and  a  hearing  had  before  Mr.  Justice  B£ACfi,  whi> 
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dlBonissed  the  writs,  and  reroandecl  the  prisoner,  npon  the  grotmds  stated  ia 
his  opinion.    From  the  orders  of  dismissal,  the  present  appeal  Is  tak^i. 
Argued  before  VAN  BKUNT,  P.  J.,  and  O'BRIBN  and  LAWBENCB,  JJ. 

liocien  Oudin,  for  appellant 

De  Lancey  NlcoU,  Dist  Atty.,  and  Blbridge  T.  Gerry,  for  respondents. 

LAWRENCE,  J.  We  think  that  the  construction  given  to  chapter  309  of 
the  Laws  of  1892,  amending  secticm  292  of  the  Penal  Ck>de,  by  the  learned  Jus- 
tice before  whom  the  writs  of  habeas  corpus  and  certiorari  were  brought 
at  tho  special  term,  was  correct;  and,  adopting  his  opinion*  as  our  own,  an 
affirmance  of  the  orders  appealed  from  is  directed,  and  the  prisoner  remand- 
ed.   All  concur. 


GARLAND  et  al.  v.  VAN  RENSSBLABR  et  aL 
(Supreme  Ooort,  G^eneral  Term,  Second  Department    July  28,  1893.) 

1.  Mkohanigs'  Libnb— Lots  Sold  on  Contract. 

Laws  1885,  c.  342,  §  1,  provides  that  any  person  performing  labor  or 
famishing  material  In  the  erection  of  a  building,  with  the  consent  of  the 
owner,  may  have  a  lien  on  the  building  and  lot  Section  5  provides  that, 
where  the  owner  has  agi'eed  to  sell  and  convey  the  premises,  he  shall  re- 
main the  '*owner,"  within  the  meaning  of  the  lien  law,  till  the  deed  has 
been  delivered  and  recorded.  Held,  that  one  who,  by  agreement  with  the 
purchaser  in  an  execut(»7  contract  to  sell  land,  and  with  the  consent  of 
the  vendor,  erects  a  house  on  the  land,  has  a  lien  on  the  house  and  lot 
as  against  the  vendor. 

2.  Samb— Release— Bond  op  Owner— Action  on— Parties. 

In  an  action  on  a  bond  given  by  the  owner  under  section  24  of  the  lien 
law  to  release  the  premises  from  liens,  conditioned  for  the  payment  of 
any  judgment  that  might  be  rendered  against  the  premises  in  any  pro- 
ceeding to  enforce  the  lien,  while  the  bondsmen  are  not  necessary  par- 
ties, the  purchaser  of  the  lot  is  a  necessary  party,  for  the  purpose  of  es- 
tablishing the  lien. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Horace  W.  Garland  and  another  against  Oortlandt 
S.  Van  Kensselaer  and  the  Commonwealth  Security  &  Improve- 
ment Company.  Prom  a  judgment  for  plaintiffs  against  defend- 
ant Van  Rensselaer,  entered  on  an  order  overmling  his  demurrer 
to  the  complaint,  on  the  ground  that  It  showed  no  cause  of  ac- 
tion as  against  him,  he  appeals.     Affirmed. 

The  complaint  alleged  that  defendant  Van  Rensselaer,  at  all  the  times 
mentioned  therein,  was  seised  in  fee  simple  and  possessed  of  certain  land  in 
the  county  of  Westdhester;  that  prior  to  October  1,  1891,  he  entered  into  a 
€?ontract  with  the  defendant  the  Commonwealth  Security  &  Improvement 
Oompany,  whereby  he  agreed  to  seU  the  land  to  said  company,  and,  pursuant 
thereto,  the  company  entered  into  possession  of  the  premises;  that  thereafter, 
prior  to  November  28,  1891,  while  the  company  was  in  the  lawful  possesion 
of  the  premises  under  said  contract,  and  before  the  performance  and  com- 
pletion of  the  same,  plaintiffs,  at  the  request  of  the  company,  and  with  the 
taiowledge  and  consent  of  Van  Rensselaer,  erected  on  the  premises  a  build- 
iTLij:,  and  furnished  the  labor  and  material  therefor;  that  the  company  agreed 
to  pay  plaintiffs  $150  for  the  construction  of  the  building,  and  the  building 
was  reasonably  worth  that  sum;  that  within  90  days  after  completion  of  the 

*  For  the  opinion  of  Mr.  Justice  BEACH,  here  referred  to,  see  People  v.  Grant,  S4  N. 
v.  Supp.  770,  with  which  thld  case  and  four  others  were  heard  at  special  term,  all  be- 
ing disposed  of  by  ihe  same  opinion. 
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building,  on  January  12,  1892,  while  the  company  was  In  poBsession  of  the 
premises  under  the  contract  of  sale,  plaintiffs  llled  In  the  office  of  the  clerk  of 
the  county  of  Westchester  the  notice  required  by  law  to  effect  a  lien,  and 
that  this  notice  wns  referred  to  and  made  part  of  the  complaint  as  if  set 
forth;  that  plaintiffs,  while  the  company  was  in  possession  of  the  premises, 
mider  the  contract  of  sale,  served  tlie  notice  of  lien  on  both  defendants  oa 
January  14  and  15,  1892;  that  thereafter  the  company  relinquished  to  Van 
Iteusselaer  all  its  rights  and  Interest  in  the  premises,  together  with  the 
building  erected  thereon  by  plaintiffs;  that  thereupon  Van  Renssdaer  re- 
sumed possession  of  the  premises,  subject  to  plaintiffs'  lien;  that  Van  Rens 
selaer,  on  February  26,  1892,  executed,  and  caused  to  be  filed  in  the  office 
of  the  clerk  of  the  county  of  Westchester,  liis  bond,  bearing  date  February 
20,  1892,  In  the  sum  of  $500,  with  two  sureties,  conditioned  for  the  payment 
of  any  judgment  that  might  be  rendered  against  the  premises  in  any  pro- 
ceedings to  enforce  the  lien,  and  that  thereupon,  after  service  of  the  same  oo 
plaintiffs,  and  on  the  approval  and  filing  of  the  bond,  an  order  of  court  was 
made  and  entered  In  the  office  of  the  derk  of  Westchester  county,  March  & 
1892,  wherein  and  whereby  it  was  ordered  that  the  lien  be  discharged,  and 
directing  the  clerk  of  the  county  to  cancel  the  same  of  record,  and  the  bond 
and  order  were  referred  to  and  made  part  of  the  complaint,  as  if  folly  set 
forth;  that  no  part  of  said  sum  had  been  paid,  though  demanded;  and  that 
there  was  due  and  owing  from  defendants  to  plaintiffs  $150,  wherefore  plahi- 
tiffs  demanded  judgment  against  defendants  for  $150,  with  interest  and  costsL 

Argiied  before  BARNARD,    P.  J^  and  PRATT,  J. 

Howard  Allison,  (Isaac  N.  Miller,  of  connael,)  for  appellant. 
E.  B.  &  C.  P.  CJowles,  (Cbarles  P.  CJowles  and   Justus    A.   B. 
Cowles,  of  counsel,)  for  respondents- 

BARNARD,  P.  J.  Under  the  lien  law  (chapter  342,  Laws  1885)* 
the  plaintiffs  had  a  lien  on  the  land  in  question.  The  defend- 
ant Van  Rensselaer  contracted  to  sell  the  same  to  the  defend- 
ant the  C/ommonwealth  Security  CJompany.  The  security  comx>any 
built  a  small  house  on  the  land,  with  lumber  obtained  of  the  plain- 
tiffs, with  the  knowledge  and  consent  of  Van  Rensselaer.  By 
the  fifth  section  of  the  lien  act,  Van  Rensselaer  was  to  be  deemed 
the  owner  until  the  deed  was  actually  delivered.  By  the  twenty- 
fourth  section  of  tlie  act,  the  owner,  by  filing  a  bond  with  surety, 
can  procure  an  order  discharging  the  lien.  Such  a  bond  was  giren 
and  approved  by  the  court,  and  an  order  entered  that  the  liou 
be  discharged  and  canceled  of  record.  The  bond  and  order  an^ 
made  part  of  the  complaint  by  an  allegation  to  that  efiFect,  aiiti 
not  by  the  actual  annexation  of  a  copy  thereof  to  the  complnint 
It  does  not  appear  who  signed  the  bond  besides  Van  Rensselaer. 
Van  Rensselaer  alone  demurs.  His  demurrer  was  properly  over- 
ruled.    He  could  only  be  made  liable  by  proof  that  a  lien  actually 

^Laws  1885,  c.  342,  S  1,  provides  that  any  person  who  shaU  perform  any 
labor  or  services,  or  furnish  any  materials  which  have  been  nsed,  or  whici 
are  to  be  used,  in  erecting,  altering,  and  repairing  any  house,  buUdtng,  or 
building  lot,  with  the  consent  of  the  owner,  may  have  a  Uen  on  the  bo«0^ 
and  lot. 

Section  5  provides,  in  cases  in  which  the  owner  has  made  an  agreecaenc 
to  sell  and  convey  the  premises  to  the  contractor  or  other  person,  snch  owner 
shaU  be  deemed  to  be  the  **owner,**  within  the  Intrnt  and  moaning  of  ttes 
act,  until  the  deed  has  been  actually  delivered  and  recorded,  convey izi^  said 
premises  pursuant  to  such  agreement 
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ejdsted  on  his  property.  That  made  the  defendant  company  a 
necessary  party.  It  was  not  necessary  that  the  plaintiffs  should 
make  the  sureties  to  the  bond  parties.  The  principal  debtor  can 
be  sued  alone  upon  it  Code,  §  454.  The  order  overruling  the 
demurrer  and  the  interlocutory  judgment  upon  it  must  therefore 
be  affirmed,  with  costs. 

OAKLAND  et  al.  y.  VAN  RENSSELAER  et  aL 
(Supreme  Court,  General  Tenn»  Second  Department    July  28,  18d3.) 

1.  Dbcision— What  Constitutes— Filing. 

The  entry  of  an  order  for  Judgment  In  favor  of  plaintiff  on  the  overrul- 
ing of  a  demurrer  to  a  complaint,  with  leave  to  answer  on  payment  of 
costs,  is  a  sufflcioit  compliance  with  Code  Civil  Proc.  S  1010,  providing 
that,  on  a  trial  by  the  court,  its  decision  must  be  filed  within  a  certain 
time  after  final  adjournment  of  the  term. 

9b  SAiiffB— I>ntECTiKa  Final  Judgment. 

An  order  that  a  demurrer  be  overruled,  and  that  plaintiff  have  Judgment 
thereon,  with  leave  to  defendant  to  answer  <m  payment  of  costs,  is  a  final 
order  for  Judgment  if  the  terms  are  not  accepted,  and  therefore  complies 
with  Code  Civil  Proc.  §  1021,  providing  that  the  decision  of  the  court  on 
the  trial  of  a  demurrer  must  direct  the  final  or  interlocutory  Judgment 
to  be  entered  thereon. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Horace  W.  Garland  and  another  against  Cortlandt  8^ 
Van  Rensselaer  and  another.  From  an  order  denying  a  motion 
to  vacate  a  judgment  entered  on  an  order  overruling  a  demurrer  of 
Van  Bensselaer  to  the  complaint,  he  appeals.    AflSrmed. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

Howard  Allison,  (Isaac  N.  Miller,  of  counsel,)  for  appellant. 
E.  B.  &  C.  P.  Cowles,  (Charles  P.  Cowles  and  Justus  A  B.  Cowles,. 
of  counsel,)  for  respondents. 

BARNARD,  P.  J.  The  defendant  Van  Rensselaer  demurred  to 
the  complaint  of  the  plaintiffs.  The  demurrer  was  overruled,  and 
judgment  ordered  in  favor  of  the  plaintiffs  therein,  with  leave  to 
the  defendant  to  answer  within  20  days,  upon  the  x)ayment  of  |20 
costs.  The  order  was  entered  on  the  28th  of  January,  1893,  and 
SL  copy,  with  notice  of  the  entry  thereof,  was  served  on  the  attorney 
for  the  defendant  on  the  3d  of  February,  1893.  The  costs  were  not 
I)aid,  and  no  answer  was  served  within  the  time.  The  plaintiff 
entered  judgment  upon  the  demurrer  in  his  favor,  March  1,  1893. 
The  demurring  defendant  made  a  motion  to  set  aside  this  judg- 
ment as  irregular,  in  that  no  decision  had  been  made  and  filed 
under  sections  1010  and  1021  of  the  Code.*     The  order  for  judg- 

^  Section  1010  provides  tliat,  "upon  a  trial  by  the  court  of  an  Issue  of  fact 
or  of  law,  its  decision,  in  writing,  must  be  filed  in  the  clerk's  office  within 
twenty  days  after  the  final  adjournment  of  the  term  where  the  issue  was. 
tried." 

Sectlcm  1021  provides  that  **the  decision  of  the  coiut  upon  the  trial  of  a 
demurrer  must  direct  the  final  or  interlocutory  Judgment  to  be  entered  there- 
upon." 


Digitized  by 


Google 


784  NEW   YORK  SOPPLBMENT^VOl.  24.  [Sup.  Ct. 

ment  T^as  a  sufficient  decision  nnder  section  1010  of  the  Code. 
Eaton  V.  Wells,  82  N.  Y.  576;  Wood  v.  Lary,  124  N.  Y.  83,  26  N. 
E.  Rep.  338.  The  order  for  judgment  was  final  If  the  terms  were 
not  accepted,  and  the  judgment  was  regular,  under  section  1021, 
for  that  reason.  The  order  should  be  affirmed,  with  costs  and 
disbursements. 


EQUITABLE  LIFE  ASSUR.  SOC.  v.  SRENNAN. 
(Supreme  Court,  Special  Term,  New  York  County.    January,  1893.) 

1.  COTBNAKTS— ReSTRICTINS  UbS  OV  LaND. 

The  owner  of  a  parcel  of  land  in  a  city  conv^ed  portions  of  it  to  Taii- 
ous  persons,  with  covenants  restricting  the  use  of  the  portions  conveyed. 
Aftpi-wards  he  conveyed  the  residue  of  the  parc^  to  defendant's  grantor, 
subject  to  the  same  restrictive  covenants.  Hdd^  that  the  covenanta  in 
the  lost  deed  were  for  the  benefit  of  the  prior  vendees. 
9L  Samb— Chaitgs  m  Usb  of  Pbxiosbb. 

Where  land  abutting  on  a  street  occupied  by  railroad  tracks  was  c(mi- 
reyed  subject  to  certain  restrictions  as  to  its  use  by  the  grantees^  a  sub- 
soqueut  increase  in  the  number  of  trains  passing  through  the  street,  anil 
switching  them  near  the  land  conveyed,  is  not  a  change  in  the  use  of  the 
street  such  as  will  prevent  equity  from  enforcing  the  covenant.  Imt  it  is 
a  mere  aggravation  in  the  use  contemplated  by  the  parties. 
S.  Equfty— Jurisdiction— Award  of  Damagbs. 

In  an  action  to  restrain  the  erection  of  a  stable  on  defendant's  lot  ad- 
Joining  that  of  plaintiff  in  violation  of  a  restriction  placed  on  both  lots  by 
a  former  owner,  where  it  appears  that  defendant's  stable  has  been  com- 
pleted, and  that  the  building  on  plalntlfTs  lot  is  an  apartment  house,  and 
not  his  home,  an  injunction  wiU  be  granted,  to  be  avoided  on  payment 
of  the  damages  caused  to  plaintiff's  property. 

Action  by  the  Equitable  Life  Assurance  Society  against  Bren- 
nan  to  restrain  the  use  of  defendant's  premises  as  stables.  Judg- 
ment for  plaintiff. 

Before  MICHAEL  H.  CABDOZO,  Esq.,  Referee. 

Lord,  Day  &  Lord,  (Lucius  H.  Beers,  of  counsel,)  for  plaintiff. 
Guggenheimer  &  Untermyer,  (Moses  Weinman,  of  counsel^  for 
defendant 

OAHDOZO,  R.  Prior  to  April  15,  1881,  the  trustees  of  St 
Patrick's  Cathedral  were  the  owners  of  the  block  of  land  in  the 
city  of  New  York,  bounded  westerly  by  Madison  avenue,  easterlv 
by  Fourth  (or  Park)  avenue,  northerly  by  Fifty-First  street,  and 
southerly  by  Fiftieth  street.  One  J.  Augustus  Page  contracted 
to  buy  from  the  trustees  this  block  of  land,  and  in  his  contract 
of  sale  agreed  that  the  westerly  half  of  the  block  should  be  re- 
stricted as  therein  provided.  By  deed  bearing  date  April  15, 
1881,  the  trustees  conveyed  to  Henry  ViUard,  with  the  consent  of 
said  Page,  that  portion  of  the  block  which  fronts  on  Madison  a^aiue, 
being  200  feet  and  10  inches  in  front  on  said  avenue,  and  125  feet 
in  depth  on  Fiftieth  and  Fifty-First  streets.  La  this  deed  the 
following  covenant,  pursuant  to  the  terms  of  said  contract,  was 
inserted: 
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^And  the  said  party  of  the  tecond  part,  for  himself,  his  hfitn*  ezeoators, 
and  administratoni,  and  ossifois,  doth  hereby  covenaiit,  promise,  and  a^ree 
to  and  with  the  said  parties  of  the  first  part,  their  successoi-s  and  assigns, 
that  neither  he,  nor  any  of  bis  heirs  or  assigns,  shall  at  any  future  time  or 
times  erect  or  build,  or  permit  or  cause  to  be  erected  or  built,  any  stable, . 
factory,  machine  shop,  brewery,  distillery,  slaughterhouse,  carpenter's  or 
smith's  shop,  or  structure  or  erection  for  the  purpose  of  any  kind  of  manu- 
facturing, or  for  any  trade,  business,  or  employment  which  shall  be  danger- 
ous or  noxious,  or  constitute  a  nuisance  upon  any  part  of  the  above-described 
premises;  and  the  said  party  of  the  second  part,  for  himself,  his  heli-s,  ex- 
ecutors, administrators,  and  assigns,  doth  her^y  further  coYenant,  promise, 
and  agree  to  and  with  the  parties  of  the  first  part,  their  successors  and  as- 
signs, that  no  building  or  buildings  other  than  first-class  stone  or  brlclc 
front  dwelling  houses  or  French  apartment  houses,  shall  be  erected  upon  any 
part  of  the  above-described  premises;  it  being  understood  and  a^eed  that 
the  foregoing  covenants  on  the  part  of  the  party  of  the  second  part  shall 
run  with  the  land,  and  bind  all  successlYe  owners  and  their  heirs  and  assigns." 

The  trustees  thereafter  conveyed  all  the  rest  of  the  block  to 
said  Page,  and  the  westerly  half  of  the  block  was  likewise,  in  ac- 
cordance with  the  terms  of  said  contract,  restricted  by  the  same 
covenant  as  is  found  in  the  above-mentioned  deed  from  said  trus- 
tees to  Villard.  By  deed  dated  December  2,  1881,  Page  conveyed 
to  Villard  two  lots,  each  25  feet  in  width,  on  the  northerly  side  of 
Fiftieth  street,  beginning  150  feet  easterly  from  the  point  formed 
by  the  intersection  of  the  northerly  line  of  Fiftieth  street  and  the 
easterly  line  of  Madison  avenue.  By  deed  dated  Jnne  23,  1881, 
Page  conveyed  to  Henry  Villard  two  lots,  beginning  at  a  point  on 
the  northerly  line  of  Fiftieth  street,  distant  125  feet  easterly  from 
the  northeasterly  corner  of  Madison  avenue  and  Fiftieth  street; 
running  thence  northerly,  and  parallel  with  Madison  avenue,  to 
the  southerly  line  of  Fifty-First  street,  being  25  feet  in  front  on 
Fiftieth  street,  and  25  feet  in  front  on  Fifty-First  street,  and  abont 
200  feet  and  10  inches  in  depth.  By  deed  dated  October  21,  1881, 
Page  conveyed  to  Artemus  H.  Holmes  two  lots,  beginning  175  feet 
easterly  from  the  northeasterly  comer  formed  by  the  intersec- 
tion of  the  easterly  line  of  Madison  avenue  and  Fiftieth  street,  run- 
ning through  to  the  southerly  side  of  Fifty-First  street,  and  being 
35  feet  in  width  on  each  street.  The  foregoing  deeds  from  Page 
to  Villard  and  to  Holmes  were  all  made  subject  to  the  restrictions 
and  covenants  expressed  in  the  deed  from  the  trustees  of  St. 
Patrick's  Cathedral  to  J.  Augustus  Page,  dated  April  15,  1881,  and 
recorded  in  the  office  of  the  register  of  the  city  and  county  of  New 
York,  in  Liber  1586  of  Conveyances,  p.  413.  By  deed  dated  Jan- 
uary 10,  1882,  Page  conveyed  to  Eobert  Goelet  and  Ogden  Goelet 
the  two  lots  of  land  on  the  southerly  side  of  Fifty-First  street,  be- 
ginning 200  feet  easterly  of  Madison  avenue,  each  lot  being  25  feet 
in  width  in  front  by  100  feet  and  5  inches  in  depth  on  each  side. 
This  deed  contained  the  following  covenant,  viz.: 

^The  said  parties  of  the  second  part,  for  themselves,  their  heirs,  executors, 
and  administrators,  and  assigns,  do  hereby  covenant,  promise,  and  agree  to 
and  with  the  said  parties  of  the  first  part,  their  heirs  and  assigns,  that  nei- 
ther they,  nor  any  of  their  heirs  or  assigns,  shaU  at  any  future  time  or  times 
erect  or  build,  or  permit  or  cause  to  be  erected  or  built,  any  stable,  macfaine 
shop,  brewery,  dlstlUery,  slaughterhouse,  or  smith's  shop,  upon  said  prem- 
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iaefl;  It  being  understood  and  agreed  tbat  the  foregoing  coyenants  on.  tiie 
part  of  Hie  parties  of  the  second  part  shall  run  with  the  land,  and  bind  afl 
saccessive  owners  thereof,  and  their  heirs  and  assigns." 

By  deed  dated  December  16,  1882,  Pa^e  conveyed  to  Bosanna 
J^paulding  two  lots  on  the  north  side  of  Fiftieth  street,  beginning 
200  feet  easterly  of  Madison  avenue,  each  25  feet  in  width,  and  100 
feet  in  depth.  By  deed  dated  March  1,  1883,  Page  conveyed  to 
Abraham  Benson  all  the  rest  of  the  block  conveyed  to  him  by  the 
tmstees,  consisting  of  the  entire  front  on  Fourth  avenue,  and  150 
feet  in  depth  on  each  street.  The  deeds  from  Page  to  Spaulding 
and  from  Page  to  Benson  both  contain  the  same  covenant  that  is 
found  in  the  deed  from  Page  to  Goelet  of  January  10,  1882.  After 
the  deed  from  Page  to  Spaulding  was  made,  two  apartment  houses 
were  erected  on  the  land  therein  described,  and,  by  sundry  mesne 
conveyances,  the  plaintiff,  thereafter  and  on  August  3,  1891,  became 
the  owner  thereof.  By  deed  dated  February  21,  1884,  one  Bobert 
0.  Hine  became  the  owner  of  the  Fourth  avenue  front  theretofore 
conveyed  by  Page  to  Abraham  Benson,  and,  Page  (Benson's  grantor) 
having  died,  a  release  was  obtained  by  Hine  from  the  widow  and 
sole  legatee  and  devisee  of  Page,  as  to  the  covenant  against  nui- 
sances found  in  the  deed  from  Page  to  Benson.  Thereafter  the  de- 
fendant, by  sundry  mesne  conveyances,  became  the  owner  of  the 
land  on  Fourth  avenue,  and  in  none  of  the  subsequent  conveyances 
was  any  reference  made  to  the  covenant  found  in  the  deed  from 
Page  to  Benson.  In  the  beginning  of  the  month  of  May,  1892,  the 
defendant  filed  plans  in  the  department  of  buildings  in  the  city  of 
New  York  for  the  erection  of  six  buildings  thereon,  to  be  used  as 
private  stables;  three  of  them  to  front  on  Fiftieth  street,  and  three 
to  front  on  Fifty-First  street,  and  each  to  be  25  feet  in  width.  This 
action  was  brought  by  the  plaintiff  to  restrain  the  use  by  the  de- 
fendant of  this  property  as  stables,  for  the  reason,  as  it  claims^ 
that  such  use  is  in  violation  of  the  covenant  contained  in  the  deed 
from  Page  to  Benson.  The  notice  of  pendency  of  action  was  filed 
in  the  county  clerk's  ofQce  in  and  for  the  city  and  county  of  New 
York  on  June  22,  1892,  and  this  action  was  commenced  on  or  about 
that  day. 

The  plaintiff  claims  that  it  has  a  right  in  equity  to  enforce 
the  covenant  found  in  the  deed  from  Page  to  Benson,  and  that  the 
release  from  Page's  widow  and  sole  legatee  and  devisee  to  Hine 
(Benson's  successor  in  title)  was  wholly  inoperative,  for  tiie  reajson 
that  such  covenant  was  not  alone  for  the  benefit  of  Page,  but 
likewise  for  the  benefit  of  Page's  other  grantees  in  the  block. 
of  whom  the  plaintiff's  predecessor  in  title,  Spaulding,  was  one. 
The  plaintiff  also  claims  that  its  grantor,  Spaulding,  took  title  in 
reliance  upon  an  agreement,  supported  by  a  suflScient  considera- 
tion, made  by  Page  with  Spaulding,  that  Page  would  restrict  all 
the  rest  of  the  property  owned  by  him  in  the  block.  The  defend- 
ant insists  that  the  covenant  found  In  the  deed  from  Page  to  Ben- 
son was  solely  for  the  benefit  of  Page,  and  that  no  adjoining  owner 
can  enforce  it;  that,  therefore.  Page's  widow  and  sole  legatee  and 
devisee  had  an  absolute  right  to  release  it,  and  that  the  Peleai*i» 
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was  effectual.  The  defendant  also  claims  that  he  took  without 
any  notice  of  any  agreement  or  understanding  between  Page  and 
Spaulding,  and  that  such  agreement  or  understanding,  if  any, 
cannot  be  enforced  against  him.  The  defendant  also  claims  that 
there  has  been  such  a  change  in  the  use  of  the  land  on  Fourth 
avenue  as  to  render  it  inequitable,  assuming  the  original  covenants 
in  the  deeds  to  be  still  effectual,  to  enforce  them. 

The  first  question  for  determination  in  the  case  is  whether  the 
covenant  against  nuisances  in  the  deed  from  Page  to  Benson  was 
made  for  the  benefit  of  the  prior  purchasers  from  Page  of  the  ad- 
joining lots,  and  therefore  created  an  equitable  easement  over  the 
lots  conveyed  to  Benson.  After  a  careful  consideration  of  aU  the 
authorities  cited  by  counsel,  and  many  more  that  have  been  exam- 
ined, it  must  be  held  that  liie  covenant  in  the  deed  to  Benson  was 
intended  to  protect  prior  purchasers  from  Page  of  adjoining  lots. 
At  the  time  of  the  conveyance  to  Benson,  Page  had  conveyed  all  the 
other  portions  of  the  block  which  he  had  owned.  The  convey- 
ance to  Benson  was  on  March  1,  1883,  and  embraced  12  lots  of 
land,  and  covers  all  the  land  Page  then  owned  in  the  block,  and 
he  conveyed  it  with  the  same  restrictive  covenants  that  he  had 
put  in  the  prior  deeds  to  the  Goelets  and  to  Spaulding;  Page  had 
no  longer  any  interest  in  any  of  the  land,  as  such,  in  the  block. 
He  no  longer  owned  any  of  the  property  in  the  block  that  could 
be  injured  by  any  breach  of  the  covenant.  The  covenant  in  the 
deed  to  Benson  must  therefore  have  been  intended  by  Page  for 
the  protection  of  the  prior  vendees  of  lots  in  the  block.  In  each 
deed  of  the  easterly  half  of  the  block.  Page  had  inserted  a  covenant 
against  nuisances,  and,  when  he  parted  with  his  last  lot  in  the 
easterly  half,  he  put  in  the  same  covenants.  These  facts  con- 
clusively show  an  intention  on  Page's  part  to  establish  a  uniform 
plan  of  restriction  as  to  the*  entire  easterly  half  of  this  block. 

In  Post  V.  Weil,  115  N.  Y.  361,  22  N.  E.  Eep.  145,  in  which  there 
arose  a  question  as  to  the  distinction  between  a  condition  and  a  cov- 
enant in  a  deed,  Mr.  Justice  Gray,  speaking  for  the  court  of  ap- 
peals, says: 

"I  think  we  all  wlU  agree  that  the  presumption  here,  as  in  every  other  case 
where  a  restriction  is  inserted  in  a  deed  against  undesirable  stnictores  or 
trades,  is  that  the  insertion  was  for  the  purpose  of  protecting  rights  which 
the  grantor  had  in  adjacent  property.** 

In  Trustees  v.  Lynch,  70  N.  Y.  440,  at  page  447,  Mr.  Justice 
Allen  says: 

"An  easement  in  favor  of  and  for  the  benefit  of  lands  owned  by  third  per- 
sons can  be  created  by  grant,  and  a  covenant  by  the  owner,  upon  a  good 
consideration,  to  use,  or  to  refrain  flrom  using,  his  premises  in  a  particular 
manner,  for  the  benefit  of  premises  owned  by  the  covenantor,  is,  in  effect, 
the  grant  of  an  easement,  and  the  right  to  the  enjoyment  of  it  wUl  pass  as 
appurtenant  to  the  premises  in  respect  of  which  it  was  created.  Reciprocal 
easements  of  this  character  may  be  created  upon  the  division  and  convey- 
ances in  severalty  to  different  grantees  of  an  entire  tract,  and  they  may  be 
created  by  a  reservation  in  a  conveyance,  by  a  condition  annexed  to  a  grant, 
or  by  a  covenant,  and  even  a  parol  agreement  of  the  grantees.  Curtiss  v. 
Ayraolt,  47  N.  Y.  78;  TaUmadge  v.  Bank,  26  N.  Y.  105;  Gibert  v.  Peteler,  38 
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lljirb.  488,  affirmed  38  N.  Y.  165.  The  right  sought  to  be  enforced  here  b 
uu  casement,  or,  as  it  is  sometimes  called,  an  *amenlty,'  and  consists  in  rv- 
straining  the  owner  from  doing  that  with  and  upon  his  property  which,  bat 
for  the  grant  or  covenant,  he  might  lawfully  have  done,  and  hence  Is  called 
a  'negative  easement,'  aa  distinguished  from  that  class  of  easements  which 
compels  the  ovmer  to  suffer  something  to  be  done  upon  his  property  by  an* 
other.  Waahb.  Easem.  5.  Easements  of  all  kinds  may  be  created  and  exist 
In  favor  of  any  third  person,  Irrespective  of  any  privity  of  estate  or  com- 
munity of  Interest  between  the  parties;  and  In  this  respect  there  is  no  dis- 
tinction between  'negative  easements'  and  those  rights  that  are  more  gen- 
erally known  as  'easements,'  as  a  way,"  etc. 

At  page  449  the  same  learned  judge  says: 

"An  owner  may  subject  his  lands  to  any  servitude,  and  transmit  them  to 
others  charged  with  the  same;  and  one  taking  title  to  lands,  with  notice  of 
any  equity  attached  thereto,  or  any  outstanding  right  or  dalm  affecting  the 
title  or  the  use  and  enjoyment  of  the  lands,  takes  subject  to  such  equities, 
nnd  such  right  or  dalm,  and  stands,  in  the  place  of  his  grantor,  bound  to  do 
or  lorbenr  to  do  whatever  he  would  have  been  bound  to  do  or  forbear  to  do. 
Lord  Cottenham  uses  this  language:  'If  an  equity  is  attached  to  property  by 
the  owner,  no  one  purchasing  with  notice  of  that  equity  can  stand  in  a 
different  situation  from  the  party  from  whom  he  purchased.'  Tulk  v.  Mox- 
hay,  2  Phil.  Ch.  774.  In  the  case  otted,  a  covenant  between  grantor  and 
grantee,  in  respect  to  the  use  of  the  granted  premises*  was  enforced  against 
subsequent  grantees  thereof,  with  notice.  The  rule  is  of  universal  appiica- 
tion,  as  stated  by  Lord  Cottenham.  Tallmadge  v.  Bank,  supra;  Story,  Eq. 
Jur.  §§  395,  307.  Here  eadi  successive  grantee  from  Beers,  the  covenantor, 
down  to  and  including  the  defendant  Lynch,  the  present  owner,  not  only  had 
notice  of  the  covenant,  and  all  equities  growing  out  of  the  same,  but  took 
their  title  in  terms  subject  to  it,  and  impliedly  agreeing  to  observe  it.  It  would 
bo  unreasonable  and  unconscientious  to  hold  the  grantees  absolved  from  the 
covenant  In  equity  for  the  technical  reason  assigned,— that  it  did  not  run 
with  the  land,  so  as  to  give  an  action  at  law.  A  distinguished  Judge  answered 
a  like  objection  in  a  similar  case  by  saying,  in  substance,  that,  if  an  action 
at  law  could  not  be  maintained,  that  was  an  additional  reason  for  entertain- 
ing Jurisdiction  In  equity,  and  preventing  injustice.  The  action  can  be  main- 
tained for  the  establishment  and  enforcement  of  a  negative  easement  created 
by  the  deed  of  the  original  proprietor,  aHectlng  the  use  of  the  premises 
now  owned  and  occupied  by  the  defendants,  of  which  they  had  notice,  and 
subject  to  which  they  took  title.  There  is  no  equity  or  reason  tor  making  a 
servitude  of  the  character  of  that  claimed  by  the  plaintiffs  in  the  lands  of 
the  defendants  an  exception  to  the  general  rule  which  charges  lands  in  the 
hands  of  a  purchaser  with  notice  with  all  existing  equities,  easements,  and 
sen'itiides.  The  rule  and  its  application  do  not  depend  upon  the  charaeto' 
or  classification  of  the  equities  claimed,  but  upon  the  position  and  equitable 
obligation  of  ihe  purchaser.  The  language  of  courts  and  of  Judges  has  been 
very  uniform  and  very  decided  upon  tliis  subject,  and  all  agree  that  whoever 
purchases  lands  upon  which  the  owner  has  Imposed  an  easement  of  any 
kind,  or  created  a  charge  which  would  be  enforced  In  equity  against  hlni. 
takes  the  title  subject  to  all  easements,  equities,  and  charges,  however  created, 
of  which  he  has  notice.  Parker  v.  Nightingale,  6  Allen,  341;  Catt  v.  Tourl**. 
4  Ch.  App.  654;  Carter  v.  Williams,  18  Wkly.  Rep.  503,  before  Vice  Chancel- 
lor James;  Wolfe  v.  Frost,  4  Sandf.  Oh.  72;  Tulk  v.  Moxhay,  supra;  Whitney 
T.  Railroad  Co.,  11  Gray,  359;  Glbert  ▼.  Peteler,  supra;  Barrow  v,  Richard. 
8  Paige,  351;  Greene  v.  Creighton,  7  R.  I.  1;  Brouwer  v.  Jones,  23  Barb.  153." 

The  leading  case  in  this  state,  which  has  been  frequently  cited 
by  our  own  and  other  courts,  is  that  of  Barrow  v.  Bichkrd,  8  Paige, 
351,  (reported  in  3  Edw.  Oh.  96,  as  Barron  v.  Bichard.)  In  this 
case  the  covenant  was  as  follows: 

''Provided,  however,  and  this  indenture  and  the  estate  hereby  granted  are 
declared  to  be  on  this  express  condition,  that  there  shall,  at  no  time^  be 
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erected,  made,  carried  on,  permitted,  or  suffered  upon  any  part  of  t>^ 
hereby  granted  premises  any  livery  stable,  slaughterhouse,  tallow  chan  \\*vy. 
smith's  shop,  forge,  furnace,  brass  or  other  foundry,  nail  or  other  irun  f  u- 
tory,  or  any  manufactory  for  the  making  of  glue,  varnish,  vitriol,  Ink,  or 
turpentine,  nor  for  the  dressing  or  keeping  skins  or  hides,  or  any  (liHtiJlery 
or  br*^\very,  nor  any  other  manufactory,  trade,  or  business  whatsoever  which 
shall  or  may  be  in  any  wise  offensive  to  the  neighboring  Inhabitants;  an  J,  iu 
default  whereof,  this  indenture,  and  every  clause,  article,  or  thing  herein  con- 
tained, shall  become  void  to  all  intents  and  purposes.**    See  3  Edw.  Ch.  97. 

In  Broawer  y.  Jones,  23  Barb.  153,  there  was  a  covenant  similar 
in  form  to  that  found  in  Barrow  v.  Richard,  and  Judge  Emott,  de- 
livering the  opinion  of  the  court,  at  page  162,  sayp: 

*The  object  of  the  covenants  Inserted  in  the  deeds  o;  all  the  lots  Included 
in  the  tract  of  which  the  lots  both  of  the  phiintlffs  and  defendants  are  a  part 
was  to  protect  the  whole  tract,  and  every  lot  belonging  to  it,  whether  In  the 
hantls  of  the  original  owners  or  of  any  subsequent  grantees,  from  nuisances 
or  offensive  and  injurious  erections  or  occupations.  Bvery  conveyance  from 
Brouwer  &  l^lason  contained  such  a  covenant,  and  every  lot  conveyed  by 
them  had  an  easement  in  every  other  lot  to  forbid  or  restrain  Its  use  or  oc- 
cupation in  any  offensive  way;  and  therefore  I  am  unable  to  see  in  what  re- 
spect the  relative  dates  of  the  conveyances  to  the  grantees  of  Brouwer  & 
Mason  can  make  any  difference.  Every  such  covenant,  in  every  deed  given 
by  them,  was  intended  not  only  for  their  benefit,  but  also  for  that  of  all  their 
prior,  as  well  as  subsequent,  grantees,  and  created  this  easement  in  behalf  of 
the  whole  property.  This  court  may  therefore  very  properly  be  asked  to  in- 
terpose in  behalf  of  any  of  the  owners  of  the  lots,  as  being  parties  for  whose 
benefit  the  covenants  were  made.  The  reasoning  and  the  conclusions  of 
Vice  Chancellor  McCoun  and  Chancellor  Walworth,  in  the  case  of  Barrow  v. 
Richard,  are  perfectly  satisfactory  to  me.  I  caimot  distinguish  the  present 
case  from  that,  taking  the  most  favorable  view  of  the  facts  here  for  the  de- 
fendant; and  I  am  not  at  all  disposed  to  overrule  so  wise,  well-considered, 
and  beneficial  a  principle  of  equity  as  that  which  is  asserted  in  these  and 
similar  cases,  in  the  courts  of  this  country.** 

These  cases  have  been  followed  by  many  in  our  courts,  but  it  is 
earnestly  contended  on  behalf  of  the  defendant  that  they  are  all 
to  be  distinguished,  for  tiie  reason  that  in  the  covenants  which 
have  been  before  the  courts  for  construction  in  such  cases  the 
words  "neighboring  inhabitants"  are  found,  which  are  not  in  the 
covenant  now  under  consideration,  and  that  a  different  rule  is 
therefore  to  be  applied.  It  is  impossible  to  see  upon  what  prin- 
ciple the  insertion  of  the  words  "neighboring  inhabitants"  can 
change  the  rule,  for  it  is  clear  that  those  words  do  not  create  in 
such  neighboring  inhabitants  any  right  of  action,  and  that  they 
qualify  only  the  character  of  the  nuisances  which  are  forbidden. 
In  other  words,  the  words  "neighboring  inhabitants"  are  inserted 
to  show  that  not  alone  are  the  nuisances  which  are  expressly 
named  prohibited,  but  all  others  which  shall  be  injurious  to  such 
neighboring  inhabitants.  This  view  is  fully  sustained  by  the  re- 
cent ease  of  Raynor  v.  Lyon,  46  Hun,  227.  That  action  was  brought 
for  the  specific  performance  of  a  contract  made  by  the  plaintiff 
with  the  defendaift  for  the  sale  and  purchase  of  two  lots  of  land 
on  the  southerly  side  of  143d  street,  in  this  city.  By  the  contract 
the  plaintiff  agreed  to  deliver  to  the  defendant  a  deed  of  the  prem- 
ises in  fee  simple,  free  from  all  incumbrances.  The  defendant  re- 
sisted the  performance  of  the  agreement,  upon  the  ground  that  the 
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deed  which  had  been  tendered  would  not  convey  the  premises  free 
from  all  IncumbranceB,  and  to  maintain  this  defense  it  was  proved 
that  Nathaniel  Jarvis,  Jr.,  was  the  owner  of  a  block  of  land 
in  the  city  of  New  York  in  June,  1852,  which  block  he  laid  oat 
into  lots,  and  conveyed  such  lots  to  different  purchasers,  on  or 
about  June  1, 1852,  and  that  in  each  of  the  deeds  there  was  a  cove- 
nant in  the  following  form,  viz.: 

"And  the  said  party  of  the  second  part,  for  herself,  her  heirs,  ezecaton, 
administrators,  and  assigns,  doth  hereby  coyenant  to  and  with  the  said  party 
of  the  first  part,  his  heirs,  executors,  administrators,  tliat  She  shaU  and  win 
not  permit  upon  the  said  above  granted  or  described  premises,  or  any  part 
thereof,  any  slaiighterhoose,  smith  shop,  forge,  furnace,  steam  engine,  brass 
foundry,  naU  or  other  iron  factory,  sugar  bakery,  cow  stable,  hogpen,  or  any 
soap,  candle,  oil,  starch,  or  lampblack  factory,  or  any  manufactory  of  glue, 
yamish,  yitrlol,  ink,  or  turpentine,  or  for  the  tanning,  dressing,  or  preparing 
skins,  hides,  or  leather,  or  any  brewery,  distiUery,  or  any  other  noxious,  un> 
wholesome,  offensiye,  or  dangerous  establishment,  calling,  trade,  or  business.** 

It  appeared  that  in  July,  1886,  Jarvis  had  given  a  release  of  this 
covenant  so  far  as  it  affected  the  lots  in  question.  The  special 
term  held  that  the  covenant  in  question  was  an  incumbrance,  and 
that  the  plaintiff  could  not  comply  with  the  terms  of  his  contract, 
and  refused  to  decree  specific  performance,  and  that  the  release 
from  Jarvis  was  inoperative,  for  the  reason  that  the  covenant  in- 
ured to  the  benefit  of  all  grantees  of  Jarvis  in  the  block.  On  jxage 
230,  Mr.  Justice  Daniels,  delivering  the  opinion  of  this  court,  says: 

"Cases  quite  similar  in  their  effect  to  the  present  controyersy  haye  not 
un frequently  been  before  the  courts;  and  deeds  of  property  made  substan- 
tially in  this  manner  have  been  required  to  be  observed  in  favor  of  the  pur- 
chasers taking  title  in  reliance  upon  the  fact  of  such  observance.  Hills  v. 
^liller,  3  Paige,  254;  Barrow  v.  Kichard,  8  Paige,  351;  OurtiGS  v.  Ayrault 
47  N.  Y.  73;  Cole  v.  Sims,  23  Eng.  Law  &  Eq.  5S4;  Whatman  y.  Gibson. 
0  Sim.  196;  Mann  v.  Stephens,  15  Sim.  377;  Tulk  v.  Moxhay,  2  PhlL  Ch. 
775;  Brouwer  v.  Jones,  23  Barb.  153;  Glbert  v.  Peteler,  38  N.  Y.  165;  and 
Trustees  v.  Lynch,  70  N.  Y.  440,  where  it  was  held  that  'an  easement  in  favor 
of  and  for  the  benefit  of  lands  owned  by  third  persons  can  be  created  by 
grant,  and  a  covenant  by  the  owner  upon  a  good  consideration  to  use,  or  to 
refraha  from  using,  his  premises  in  a  particular  manner,  for  the  benefit  of 
premises  owned  by  the  covenantor,  is,  in  effect,  the  gi'ant  of  an  easement 
and  the  right  to  the  enjoyment  of  it  will  pass  as  appurtenant  to  the  premises 
in  respect  of  which  it  was  created.  Reciprocal  easements  of  this  cbaracter 
may  be  created  upon  the  division  and  conveyances  in  severalty  to  diiTerent 
grantees  of  an  entire  tract,  and  they  may  be  created  by  a  reservation  in  a 
conveyance,  by  a  condition  annexed  to  a  grant,  or  by  a  covenant,  and  ev&i  a 
parol  agreement  of  the  grantees.'  Id.  447.  And  this  principle  was  followed 
in  Lattimer  v.  Livermore,  72  N.  Y.  174,  and  is  sanctioned  by  the  decisions  in 
Chirk  V.  Martin,  49  Pa.  St.  289.  and  Thruston  v.  Minke,  32  Md.  487." 

This  case  stands  unreversed,  and  it  and  the  other  anthoiities 
cited  furnish  abundant  authority  to  support  the  position  of  the 
plaintiff  in  this  action, — ^that  the  covenant  in  the  deed  from  Page 
to  Benson  (defendant's  prior  grantor)  inured  to  the  plaintiflTs  prior 
grantor,  Spaulding,  and  that  the  release  from  Page's  wido^wr,  and 
sole  legatee  and  devisee,  is  inoperative.  The  validity  and  binding 
obligation  of  the  covenant  in  question,  under  the  foregoing  author- 
ities, upon  the  defendant,  would  therefore  seem  to  be  absolutdy 
clear,  and  it  must  be  held  that  the  defendant  was  in  law  chargeable 
with  notice  thereof. 
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It  is  next  contended  on  behalf  of  tiie  defendant  tliat  there  has 
been  such  a  change  in  the  use  of  Fourth  avenue  as  would  make  it 
inequitable  and  unjust  to  enforce  the  covenant  in  question  as 
against  him.  It  is  true,  as  was  said  by  Chief  Justice  Church, 
in  the  case  of  Peters  v.  Delaplaine,  49  N.  Y.  362,  at  page  367,  that: 

'The  granting  or  withholding  specific  performance  Is  within  the  discretion 
of  the  court,  and  it  wiU  not  be  granted  when  It  would  be  against  con- 
sci^ioe  and  justice  to  do  so.  Story,  E3q.  Jur.  U 161,  742,  776,  and  cases  dted; 
Seymour  v.  Delancy,  6  Johns.  Ch.  222;  King  v.  HamUton,  4  Pet  311." 

But  there  seems  to  be  nothing  in  this  case  which  should  prevent 
a  court  of  equity  from  decreeing  specific  performance  of  the  cove- 
nant in  question.  The  covenant  was  made  in  1882.  At  that  time 
Fourth  avenue  was  used  and  occupied  as  a  railroad  avenue  by  the 
New  York  Central  and  other  roads.  The  only  change  that  appears 
from  the  evidence  is  an  increase  in  the  number  of  trains  which 
pass  through  the  avenue,  and  which  are  switched  near  the  defend- 
ant's land,  but  it  cannot  be  held  that  these  facts  constitute  such  a 
change  in  the  use  as,  under  the  decisions  in  Trustees  v.  Lynch,  70 
N.  Y.  440,  and  Trustees  v.  Ttacher,  87  N.  Y.  311,  should  prevent 
equity  from  enforcing  the  covenant  in  question.  They  are  simply 
an  aggravation  of  the  use  which  was  contemplated  by  the  parties, 
and,  in  view  of  the  limited  character  of  the  covenant,  no  injustice 
can  be  done  in  requiring  the  defendant  to  live  up  to  its  terms. 
Under  all  the  authorities,  therefore,  it  would  seem  that  the  plain- 
tiff is  entitled  to  an  injunction,  as  is  well  said  by  Mr.  Justice  Dan- 
forth  in  the  case  of  Trustees  v.  Thacher,  above  cited,  at  page  316: 

"Now,  having  before  ts  a  covenant^  binding  the  defendant  and  his  breach 
of  It,  if  there  is  nothing  more,  the  usual  result  must  foUow,  viz.  an  injunc- 
tion to  keep  within  the  terms  of  the  agreement;  for  the  case  would  come 
under  the  rule  laid  down  in  Tipping  v.  Eckersley,  2  Kay  &  J.  264,  270,  thus: 
Mf  the  construction  of  the  instrument  be  clear,  and  the  breach  clear,  then  li 
is  not  a  question  of  damage,  but  the  mere  circumstance  of  a  breach  of  cov- 
enant affords  sufficient  ground  for  the  court  to  interfere. by  injunction.'  *' 

There  have  been  no  laches  on  the  part  of  the  plaintiff.  The 
action  was  commenced  shortly  after  the  filing  of  the  plans,  and 
before  any  considerable  work  had  been  done  by  the  defendant. 
It  is  true  that  it  appeared  upon  the  trial  of  the  action  that,  at 
this  time,  a  very  considerable  sum  of  money  had  been  laid  out 
and  expended  by  the  defendant,  but  all  this  has  been  done  by  the 
defendant  with  full  notice  of  the  plaintiff's  claim.  The  defend- 
ant has  erected  upon  his  premises  six  private  stables,  each,  it  may 
be  conceded  upon  the  evidence,  well  built  and  substantially  con- 
structed in  all  respects,  but  they  are  stables,  and  front,  three  on 
Fiftieth  street,  and  three  on  Fifty-First  street  Each  is  capable 
of  accommodating  nine  horses,  and  each  has  a  manure  pit,  which 
is  9  feet  in  lengtih  by  5  feet  in  width  and  8  feet  in  depth,  with  a 
ventilating  shaft  and  a  chimney  miming  up  into  the  air  about  35 
feet,  and  the  pits  are  from  75  to  150  feet  from  the  plaintiff's  buUd- 
inc;  and  the  conclusion  is  irresistible  that  the  latter  will  suffer 
from  the  violation  of  the  covenant.  The  buildings  are  externally 
ornamented,  and  undoubtedly  of  good  appearance,  but  neither  the 
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appearance  nor  th^  charaet^r  X)t  the  ornamentation  can  change  the 
use  to  which  the  buUdings  are  to  be  put,  and  the  evila  which  nec- 
essarily flow  from  their  use  as  stables. 

The  question  which  still  remains  for  decision  is  as  to  whether 
an  injunction  should  issue,  or  whether  the  plaintiff  should  be  com- 
l)ensated  by  money  damages.  If  the  plaintiff's  structure  were  a 
private  dwelling  house,  built  by  a  person  as  a  home  and  permanent 
M biding  place,  it  would  seem  that  it  would  be  unjust  for  equity  to 
deny  to  the  plaintiff  an  injunction,  and  to  attempt  to  measure  the 
vvnmg  committed  by  the  defendant,  with  money;  but  the  plaintiff'.-* 
structures  are  what  are  known  as  "flats"  or  "apartment  houses,"  and 
upoD"  the  trial  of  the  action  the  amount  of  damage  which  the  plain- 
tiff would  sustain  by  reason  of  the  use  of  the  defendant's  prem- 
ises as  stables  was  proved  by  competent  testimony.  Equity  has 
jurisdiction  to  mould  its  relief  in  accordance  with  what  is  right 
under  all  the  circumstances.  The  defendant's  buildings  are  com- 
pleted, and  the  chancellor  should  hesitate  to  issue  an  injunction, 
for  it  would  appear  that  the  defendant's  buildings  can  be  used  for 
no  other  purpose  than  that  of  private  stables,  when  money  will 
compensate  the  plaintiff  for  the  defendant's  wrongful  act  Equity, 
having  jurisdiction,  may  undoubtedly  give  whatever  rdief  is  deemed 
most  appropriate.  In  Madison  Ave.  Baptist  Church  v.  Oliver  St 
Baptist  Church,  73  N.  Y.  82,  at  i>age  95,  Judge  JBaii  says: 

"It  is  the  practice  of  courts  of  equity,  when  they  have  once  obtained  Juris- 
diction of  a  case,  to  administer  aU  the  relief  which  tiie  nature  of  the  case  and 
the  facts  demand,  and  to  bring  such,  relief  down  to  the  dose  at  the  Uti^- 
tion  between  the  parties." 

In  Willard  v,  Tayloe,  8  WilL  557,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  supreme  court  of  the  United  States,  says,  at  page 
567: 

**The  discretion  which  may  be  exercised  in  this  dass  of  cases  is  not  an 
arbitrary  or  capricious  one,  depending  upon  the  mere  pleasure  of  the  oiiurt. 
but  one  which  is  controUed  by  the  estabUshed  doctrhies  and  settled  prioci- 
ples  of  equity.  No  positive  rule  can  be  laid  down  by  which  the  action  of  the 
court  con  be  determined  in  aU  cases.  In  general,  it  may  be  said  that  the 
specific  relief  will  be  granted  when  it  is  appai'ent,  from  a  view  of  aU  xhe 
circumstances  of  the  particular  case,  that  it  will  subserve  the  ends  of  jus- 
tice, and  that  it  will  be  withheld  when,  from  a  like  view,  it  appears  that  it 
will  produce  hardship  or  Injustice  to  either  of  the  parties.  It  is  not  sofiS- 
cient,  as  shown  by  the  cases  dted,  to  call  forth  the  equitable  interposition  of 
the  court,  that  tiie  lefrnl  obligation  under  the  contract  to  do  the  speclfio 
tiling  d(*9ired  may  be  perfect.  It  must  also  appear  that  the  specific  enforce- 
ment will  work  no  hardship  or  injustice,  for,  if  that  result  would  follow, 
tlie  court  wlU  leave  the  parties  to  their  remedies  at  law,  unless  the  granting 
of  the  specific  relief  can  be  accompanied  with  cmditions  which  will  obviate 
tliat  result.  If  that  result  can  be  thus  obviated,  a  specific  performance  wiD 
generally  in  such  cases  be  decreed  conditionally.  It  is  the  advantage  of  a 
court  of  equity,  as  observed  by  Lord  Redesdale  in  Davis  v.  Hone,  2  Schodes 
&  L.  S4S,  that  it  can  modify  the  demands  of  parties  according  to  Jus- 
tice, and  where,  as  in  that  case,  It  would  be  inequitable,  from  a  change  ot 
circumstances,  to  enforce  a  contract  specifically,  it  may  refuse  its  decree  un- 
less the  party  wiU  consent  to  a  conscientious  modification  of  the  contract^  or. 
what  would  generally  amount  to  the  same  thing,  take  a  decree  upon  cootli- 
tiou  of  doing  or  relinquishing  certain  things  to  the  other  party." 
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Tlie  use  of  Fourth  avenue  as  a  railrolid  avenue  has  increased  ma- 
teriali.v  during  the  past  few  years.  The  injury  which  the  plain- 
tiff will  suffer  from  the  defendant's  wrongful  act  can  be  measured, 
and  just  compensation  made  therefor  in  money;  so,  under  all  the 
circumstances,  and  in  view  of  all  the  facts  in  the  case,  the  decree 
should  be  that  an  injunction  issue  as  prayed  in  the  complaint,  un- 
less defendant,  within  60  days  after  the  entry  of  the  judgment  to  be 
entered  herein,  pays  to  the  plaintiff  the  sum  of  {10,000,  with  in- 
terest at  6.  per  cent,  from  the  date  of  the  entry  of  such  judgment; 
and,  upon  the  payment  thereof,  the  plaintiff  must  deliver  to  the 
defendant  a  proper  release  from  the  covenant  in  question,  so  far 
as  it  restricts  the  use  of  the  defendant's  premises  for  the  pur- 
poses of  private  stables,  such  as  the  defendant  has  now  erected 
upon  his  premises.  Amerman  t.  Deane,  182  N.  Y.  355,  30  N.  E. 
Kep.  741;  Pappenheim  v.  Railroad  CJo.,  128  N.  Y.  436,  444,  28  N.  E. 
Rep.  518;  This  would  seem  to  be  in  precise  accord  with  the  doc- 
trine enunciated  by  the  court  of  api)eals  in  the  Pappenheim  Case; 
for,  at  page  444,  128  N.  Y.,  and  page  519,  28  N.  E.  Rep.,  Mr.  Justice 
Peckham  says: 

•Tbe  owner  may  resort  to  equity  for  the  pnrpose  of  eujofaiing  the  continu- 
ance of  the  tre8i)a88,  and  to  thus  prevent  a  mnltipUcity  of  actions  at  law  to 
recover  damages;  and  in  such  an  action  the  court  may  determine  the  amount 
of  damage  which  the  owner  would  sustain  if  the  trespass  were  permanently 
continued,  and  it  may  provide  that,  upon  payment  of  that  sum,  the  plaintiff 
shall  jrive  a  deed  or  convey  the  rl^ht  to  the  defendant,  and  it  wiU  refuse  an 
Injimction  when  the  defendant  is  willing  to  pay  upon  the  receipt  of  a  convey- 
ance. Tlie  court  does  not  adjudge  that  the  defendant  shaU  pay  such  sum, 
and  that  the  plaintiff  shall  so  convey.  It  provides  that,  if  the  conv^ance 
Is  made  and  the  money  paid,  no  injunction  shall  issua  If  defendant  refuse 
to  pay,  the  injunction  issuea" 

And  this  doctrine  seems  to  have  been  authoritatively  approved 
by  the  same  court  as  between  private  individuals  in  the  subse- 
quent case  of  Amerman  v.  Deane,  above  referred  to. 


FIRST  NAT.  BANK  OP  OXFORD  v.  TURNER  et  al. 
(Supreme  Court,  Special  Term,  Chenango  County.     January  20,  1893.) 

Note  Ezbgutbd  by  Agent— Action  on  —  PiiKADixo. 

In  an  action  on  a  note  in  the  usual  form,  signed  **T.,  Agt,"  the  com- 
plaint averred  that  T.  "was  the  lawful  agent  of  the  defendant  J.,  and,  as 
such  agent,  had  the  control,  direction,  and  management  of  all  her  busi- 
ness transactions;*'  that  he,  ''as  such  agent  aforesaid,  heretofore  made" 
the  note  sued  on;  and  that  he  made  it  *'as  such  agent  for  the  said  defend- 
ant J.,  under  and  by  the  direction  and  authority  of  the  said  J.,  and  in  the 
due  management  and  control  of  her  said  business,  and  for  the  benefit  of 
aaJd  business."  Hcldf  that  the  complaint  was  not  sufficient  to  charge  J.  as 
maker,  since  there  was  no  allegation  that  the  note  was  made  by  J.,  or 
that  she  authorized  or  directed  T.  to  make  it,  or  afterwards  ratified  it, 
or  any  allegation  from  which  such  inference  could  be  legally  drawn. 

Same— JoTNDER  of  Pakttes. 

Whore  It  is  claimed  that.  In  the  execution  and  delivery  of  a  note,  the 
maker  act  oil  as  agent  for  another,  an  action  thereon  cannot  be  main- 
tained against  botli  the  alleged  principal  and  agoit 
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Action  by  the  First  National  Bank  of  Oxford  against  Charles  L 
Tamer,  agent  for  Julia  A.  Tamer,  and  Julia  A.  Tamer  and  others. 
Defendant  Julia  A.  Turner  demurs  to  the  compkdnt,  on  the  gronod 
that  it  does  not  state  facts  sufQcient  to  conatitate  a  cause  of  ae- 
tion  against  her.    Sustained. 

John  R  Glover,  for  plaintiff. 

H.  0.  Stratton,  for  defendant  Julia  A.  Turner. 

FORBES,  J.  This  is  an  action  upon  a  promissory  note.  The  com- 
plaint in  form  states  upon  information  and  belief: 

"That  the  defendant  Charles  L.  Turner  was  on  the  lOth  day  of  January, 
1892,  the  lawful  agent  of  the  defendant  Julia  A.  Tomer,  and,  as  sadi  agent 
bad  the  control,  direction,  and  management  of  an  her  business  tranaaetions. 
That  the  said  defendant  Charles  L.  Tomer,  as  such  agent  aforesaid,  boreto- 
fore  made  his  promissory  note  in  writing,  of  which  the  foUowing  is  a  copy: 

"  '1250.00^00  Jan'y  19th.  1882. 

"  'Sixty  days  after  date,  I  promise  to  pay  to  the  order  of  A.  R.  Brown  &  Go. 
{p250.00  at  the  Sidney  Nat  Bank  of  Sidney.   Valoe  received. 

"  *C.  I^  Tomer.  A«f  " 

After  an  allegation  of  the  delivery  of  said  note  to  Brown  &  Co., 
an  averment  of  their  copartnership  indorsement  and  delivery  to 
another  defendant,  and  his  Indorsement  and  delivery  of  the  note 
to  the  plaintiff  in  this  action,  followed  by  an  allegation  of  the 
ownership  of  said  note,  the  complaint  continues  as  foUows: 

"That  tiie  said  note,  as  the  plaintiff  is  informed  and  believes  trae,  was 
made  by  the  said  defendant  Charles  L.  Tomer,  as  soch  agent,  for  tlie  said 
defendant  Jolia  A.  Tomer,  onder  and  by  the  directlion  and  authority  of  the 
said  Julia  A.  Turner,  and  in  the  due  management  and  control  of  her  said 
business,  and  for  the  benefit  of  said  business." 

Then  follows  the  averment  of  the  note  falling  due,  the  presenta- 
tion and  demand  of  payment,  the  refusal,  the  protest,  and  the 
service  of  notice  upon  each  of  the  defendants,  except  the  d^end- 
ant  Julia  A.  Turner,  This  allegation  is  followed  by  an  aUega- 
tion  of  the  nonpayment  of  said  note,  or  any  part  thereof.  The  de- 
mand for  judgment  is  made  against  all  of  the  defendants.  To 
this  complaint  a  demurrer  was  served  by  the  attorney  for  Julia 
A.  Turner,  specifying  as  a  particular  ground  for  demurrer  that  "the 
defendant  Julia  Turner  objects  and  demurs  to  the  plaintiff's  amend- 
ed complaint  herein,  on  the  ground  that  the  said  amended  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, as  against  the  said  defendant  Julia  A.  Turner." 

It  will  be  observed  that  the  action  is  brought  against  the  al- 
leged agent,  Charles  L.  Turner,  as  well  as  against  the  principal 
of  said  agent,  Julia  A.  Turner.  The  first  question  raised  upon  the 
demurrer  is  that  the  note  is  in  law  the  note  of  Charles  L.  Tomer, 
and  that  the  letters  "Agt."  upon  the  instrument  are  merely  de- 
scriptive of  the  person,  and  that  there  is  nothing  upon  the*  face 
of  the  note  charging  the  defendant  Julia  A.  Turner  with  anj 
liability  upon  said  note,  or  any  obligation  to  pay  the  same.  I> 
Witt  V.  Walton,  9  N.  Y.  571.  It  will  be  seen  by  a  reference  to 
the  complaint  that  there  is  no  allegation  therein  that  the  defend- 
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ant  Julia  A.  Turner  made,  executed,  or  deliyered  aaid  note  to  the 
payees,  nor  is  there  anything  upon  the  face  of  the  note  authoriaiing 
ita  execution  by  Charles  L.  Turner,  as  the  agent  for  said  defend- 
ant The  only  ayerment  of  the  execution  and  delivery  of  said  note 
is  that  Charles  L.  Turner  executed  and  delivered  the  same  as  the 
agent  of  the  defendant  Julia  A.;  so  that,  upon  the  face  of  the  com- 
plaint, the  note  was  the  contract  of  Charles  L.  Turner  Individually, 
and,  had  the  averments  of  the  complaint  rested  here,  a  cause  of 
action  would  not  have  been  shown  to  exist  against  Ihe  defendant 
-Julia  A.  Turner.  Whether  the  allegations  of  agency  are  sufficient 
in  law  to  bind  the  defendant  Julia  A.  Turner  as  principal  and 
maker  of  said  note  must  depend  upon  the  other  facts  alleged  in  said 
complaint,  and  the  true  test  is,  is  there  any  allegation  sx>ecifically 
stated  from  which  such  an  inference  can  be  legally  drawn?  That 
the  attorney  for  the  plaintiff  undertook  to  show  authority  and 
direction  on  the  part  of  Charles  L.  Turner  to  execute  and  deliver 
the  instrument  in  question  is  clearly  shown  by  the  averments  which 
I  have  quoted,  but  the  difficulty  seems  to  be  that  he  fails  to  com- 
prehend the  real  question  in  issue.  The  complaint  seems  to  have 
been  drawn  upon  the  theory  that  authority  and  direction  from  the 
defendant  arose  from  the  relations  in  business  between  Charles 
L.  Turner  and  Julia  A.  Turner;  and,  from  the  statement  ot  those 
relations  in  the  complaint,  the  pleader  draws  the  conclusion  that 
the  authority  to  make  and  deliver  said  note  was  given.  In  other 
words,  the  pleader  undertakes  to  show  that  on  the  19th  day  of 
January,  1892,  Charles  L.  Turner  was  the  lawful  agent  of  Julia  A. 
Turner,  and,  as  such  agent,  had  the  control,  direction,  and  man- 
agement of  all  her  business  transactions,  and  that,  being  such 
agent,  under  and  by  the  directions  and  authority,  in  the  due  man- 
agement and  control  of  her  business,  and  having  in  mind  the  ben- 
efit to  her  business,  he  executed  and  delivered,  in  his  own  name, 
the  promissory  note  in  question,  attaching  to  his  name,  for  the 
purpose  merely  of  description,  the  letters  "Agt.'*  There  is  no  al- 
legation in  the  complaint,  therefore  no  inference  can  be  drawn  from 
it,  that  the  note  is  the  note  of  the  defendant  Julia  A.  Turner,  or 
that  she  authorized  or  directed  the  defendant  Charles  L.  Turner 
to  make  it,  except  as  that  authority  was  derived  from  his  man- 
agement of  her  business;  and  the  inference  that  it  was  made  under 
her  direction  and  authority  is  not  wan-anted  by  the  facts  stated 
in  the  complaint.  There  is  no  averment  in  the  complaint  that  it 
was  made  with  her  knowledge  or  at  her  request,  nor  are  any  facts 
stated  in  the  complaint  from  which  the  concluedon  drawn  by  the 
pleader  that  it  was  made  by  and  under  her  direction  can  be  up- 
held. It  is  perfectly  plain  to  me  that  the  declaration  "that  the 
note  was  drawn  under  and  by  her  direction  and  authority"  was 
in  the  mind  of  the  pleader,  and  was  derived  from  the  authority  to 
carry  on,  manage,  and  control  the  defendant's  business.  If  there 
had  been  any  direct  authority,  or  any  pretense  of  direct  authority, 
the  language  would  have  been  clearly  stated  that  the  note  was 
executed  at  the  defendant's  request,  with  her  knowledge  and  con- 
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sent,  as  her  note,  or  that  it  was  undertaken  by  the  agent  in  the 
due  course  of  her  business,  and  that  it  was  subsequently  brought 
to  her  knowledge,  and  that  she  ratified  the  act  as  her  own.  This 
seems  to  me  to  be  perfectly  clear  as  showing  that  the  authority 
and  direction  suggested  in  the  complaint  is  a  conclusion  of  Liw, 
and  not  a  statement  of  fact  I  have  examined  with  some  cart 
the  cases  c'ited  by  the  plaintiff  to  uphold  the  position  which  he 
undertakes  to  maintain.  The  strongest  case  cited  by  him,  and  die 
one  most  nearly  parallel  with  the  case  at  bar,  is  Moore  v.  McClurv 
decided  in  the  fourth  department,  and  reported  in  8  Hun,  at  pa|je 
557.  This  was  a  note  made  by  "John  S.  McClure,  Agent."  Th' 
action  is  against  G.  Geresa  McClure,  and  was  sustained,  upon 
the  ground  that  the  complaint  alleged  that  "the  defendant,  b. 
her  agent,  made  and  delivered  her  promissory  note,  in  writinj;'* 
In  the  case  at  bar  there  is  no  pretense,  upon  the  face  of  the  co 
plaint,  that  the  defendant  Julia  A.  Turner  made  and  delivered  \wt 
promissory  note,  but  the  allegation  is  direct  that  Charles  L.  Tir 
ner  made  and  delivered  his  promissory  note,  in  which  he  pronii^s] 
to  pay  the  debt  suggested  by  the  instrument  delivered-  In  ih 
Moore  Case  it  was  held  that,  under  the  allegation  "that  the  defend 
ant  made  and  delivered  her  promissory  note,"  it  would  be  cfm 
petent  to  show  that  the  person  who  signed  the  note  was  duly  a  i 
thorized  by  her  to  do  so,  and  the  court  reversed  the  sx>ecial  term, 
where  the  demurrer  was  sustained,  and  overruled  the  demurrer, 
for  the  reason  that  the  averments  in  the  complaint  were  suflBcient 
to  show  the  execution  and  delivery  of  the  note  "bv  the  defendant 
herself."    The  count  in  that  complaint  reads  as  follows: 

"And  for  a  second  and  further  cause  of  action,  the  plaintiff  nl]«»i;ps  thn* 
on  the  7th  day  of  January,  1875,  the  said  defendant,  by  J.  S.  McClure,  h-^" 
said  agent,  made  and  delivered  to  this  plaintiff  her  promissory  note  in  viii 
ing,  of  which  the  following  is  a  copy." 

Then  follows  the  note  in  form,  signed  by  "McClure,  Agent."  h 
the  case  last  cited  the  complaint  contained  the  averment  that  th 
note  was  given  by  said  McClure  to  plaintiff  for  and  as  the  agt^n 
of  said  defendant,  and  that  the  said  note  was  given  by  said  di- 
fendant,  by  her  said  agent,  for  and  on  account  of  goods,  warw. 
and  merchandise  theretofore  sold  and  delivered  by  said  i^alDiif 
ta  said  defendant  Talcott,  J.,  in  writing  the  opinion,  ovemiliD? 
the  demurrer,  says: 

"We  think  the  count  is  sufficient  It  avers  that  the  defendant,  by  ^ 
agent,  in  oonsideration  of  goods  sold  and  delivered  to  her,  made  her  ooie 
The  statement  that  it  was  made  by  her  agent  was  unnecessary  and  super- 
fluous. The  allegation  that  the  defendant  made  her  note,  when  it  appeaif 
to  have  been  In  fact  signed  by  another  party,  necessarily  includes  the  aI3^ 
gation  that  such  other  party  was  duly  authorized  to  make  the  note  in  be- 
half  of  the  defendant,  and,  under  it,  proof  could  have  been  given  and  wocJd 
be  requisite  to  establish  that  it  was  In  fact  the  note  of  the  defendant  t? 
proving  the  authority  of  the  agent  to  make  the  note  in  her  behalf.  •  •  • 
It  cannot  be  true  that  she  made  and  delivered  her  note,  unless  the  agent  ws5 
duly  authorized  to  make  and  deliver  the  note  in  her  behalf/* 

All  of  the  averments  in  the  complaint  with  reference   to  ih 
agency  of  Turner  for  the  defendant  may  be  taken  as  trae^  and  still 
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no  authority  is  pleaded  for  the  execution  of  the  instrument  in  ques- 
tion as  her  note.     It  does  not  necessarily  follow  because  he  trans- 
acted her  business,  and  managed  her  affairs,  and  she  was  bene- 
fited by  such  management,  that  the  agent  had  authority  to  make, 
deliver,  and  bind  tlie  defendant  by  a  promissory  note  which  she 
had  not  specially  authorized.     It  was  held  in  the  ca«e  of  Barker 
V.  Insurance  Co.,  3  Wend.  94,  "that  a  note  by  which  J.  F.,  as  presi- 
dent of  an  insurance  company,  promises  to  'pa.j  a  certain  sum,  is 
not  the  note  of  tiie  company,  but  of  the  maker  alone."     In  that 
case  the  first  count  in  the  declaration  set  forth  the  fact  of  the  in- 
corporation of  the  company,  and  **that  one  John  Franklin,  be- 
ing the  president  of  said  company,  and  being  thereunto  duly  au- 
thorized, and  acting  within  the  scQpe  of  the  legitimate  purposes  of 
the  company,  made  a  certain  promissory  note,  and  then  and  there 
delivered  the  same,''  etc.,  and  upon  demurrer  this  allegation  was 
held  to  be  bad.     In  the  case  of  Pentz  v.  Stanton,  10  Wend.  271, 
it  was  held  that  where  the  agent  of  a  manufacturing  establishment 
bought  a  quantity  of  dyestuffs  for  the  use  of  the  factory,  with- 
out disclosing  the  name  of  his  principal,  and  the  bills  of  goods 
were  made  out,  **Mr.  A.  B.,  agent,  bought  of,"  etc.,  and  he  drew  a 
1)111  of  exchange  on  a  third  i>erson,  signing  it  **A.  B.,  Agent,"  in  an 
action  to  recover  the  price  of  the  goods  against  the  principal  the 
principal  could  not  be  charged  as  drawer  of  the  bill  by  his  agent, 
the  name  of  the  principal  not  appearing  on  it,  but  that  the  plain- 
tiff  was  entitled  to  recover  under  a  count  for  goods  sold.     In  the 
case  of  De  Witt  v.  Walton,  9  N.  Y.  571,  it  was  held  "that  where 
one  H.  had  authority,  as  agent,  to  bind  the  defendant,  under  the 
name  of  *The  Churchman,'  the  defendant  was  not  liable  upon  a 
jiote  given  by  such  agent,  and  signed  *D.  H.,  Agent  for  The  Church- 
man,' but  containing  no  further  expression  of  an  intention  to  bind 
the  defendant;   that  such  a  note  did  not  purport  to  be  the  note 
of  *The  Churchman,'  but  of  H.;  and  that  the  words  'Agent  for  The 
Clmrchman'  were  mere  words  of  description." 

There  are  two  classes  of  cases  which  seem  to  be  within  the  rule 
that  an  agent  cannot  bind  the  principal  by  an  instrument  signed 
l>y  lihiiself,  without  disclosing  the  name  of  the  principal.  One  is 
11*  contract  under  seaL  Kiersted  v.  Kailroad  (5).,  69  N.  Y.  343; 
hiehaefer  v.  Henkel,  75  N.  Y.  378.  The  other  is  upon  negotiable 
l>aper.  In  the  case  of  Pumpelly  v.  Phelps,  40  N.  Y.  59,  Mason,  J., 
says: 

"To  exempt  a  party  contracting  from  personal  liability,  he  must  so  contract 
ns  to  bind  those  he  claims  to  represent;  and  the  fact  that  he  describes  him- 
self as  TLYustee'  In  signing  the  instrument  does  not  reUeve  him,  or  change 
the  eflPect  of  his  agreement" 

In  the  case  of  Briggs  v.  Partridge,  64  N.  Y.  357,  Andrews,  J., 
says: 

''There  is  a  weU-recognlzed  exceptlcMi  to  the  rule  in  the  case  of  notes  and 
l>llls  of  exchange,  restii^  upon  the  law  merchant  Persons  dealing  with  nego- 
tiable instruments  are  presumed  to  take  ttiem  uix>n  the  credit  of  the  parties 
^wliose  names  appear  upon  them,  and  a  person  not  a  party  cannot  be  <£arged 
upon  proof  that  the  ostensible  party  signed  or  indorsed  as  his  agent'* 
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In  the  caae  of  Bank  v.  Oriswold,  72  N.  Y.  472,  the  bill  of  exchange 
was  made  by  Loveland,  bat  in  that  case  he  left  with  the  plaintiff 
a  i)ower  of  attorney  from  the  defendant,  which  power  is  shown  m 
the  complaint,  authorizing  Loreland,  "as  my  agent,  to  make  draftB 
on  me  from  time  to  time,  as  may  be  necessary,  to  purchase  lumber 
on  my  account."  In  that  case  it  was  held  that  the  authority  wa» 
ample,  but  the  complaint  was  framed  upon  the  theory  of  charging 
the  defendant  as  acceptor  of  the  bill  of  exchange.  Oiurch,  C.  J, 
in  writing  the  opinion  of  the  court,  says:  '*If  it  was  sou]^t  to 
make  the  defendant  liable  as  a  drawee,  a  question  might  be  made 
that  his  name  does  not  apx>ear  upon  the  pax>er," — and  cites  the 
case  of  Briggs  y.  Partridge,  64  1^.  T.  supra,  to  sustain  the  position. 
The  action  at  bar  is  upon  a  promissory  note,  and  is  not  based  jxpcat 
the  authority  of  the  agent,  clearly  defined,  to  execute  it  In  the 
case  of  Bank  v.  Westcott,  118  N.  Y.  468,  23  N.  E.  Rep.  900,  the 
contention  arose  as  to  the  authority  of  Dixon  to  sign  a  check  of 
the  Westcott  Express  Company,  and  draw  money  thereon.  It  was 
admitted  that  Dixon  was  the  agent  of  the  company,  and  that  he 
did  their  business.     Bradley,  J.,  says: 

"That  the  check,  properly  indorsed,  was  presented  to  the  plaintiff  by  Dixra 
as  the  agent  of  the  defendant  company,  does  not  necessarily  famish  ^e  infer- 
ence of  indorsement  by  the  company.  But  it  is  urged  that,  Inasmndi  as 
Dixon  was  the  agent  of  the  company,  and  presented  the  check  as  such  for 
payment,  his  indorsement  must  or  may  be  that  of  his  prlncipaL  He  Indorsed 
his  name  upon  It  without  anything  to  indicate  that  he  made  it  other  Uiu 
indiyidually.  It  may  be  that,  if  he  had  added  the  word  'Agent'  to  his  rumt. 
It  may  have  been  properly  shown  to  have  been  done  by  him  as  such  agent, 
and  the  indorsement  treated  as  that  of  his  company,  upon  evidence  beiiur 
given  of  his  authority  to  make  it.  Nothing  appears  in  any  manner  upon  tbe 
paper  characterizing  the  indonsement  of  Dixon  as  made  in  a  representatiTe 
capacity,  or  his  purpose  to  make  it,  and  it  would  be  undoly  extending  tiie 
nile  to  charge  another  party  in  such  case  as  Indorser  of  commercial  paper, 
nor  does  it  appear  that  Dixon  as  such  agent  had  any  special  authority  to  ^ 
pirlier,  or  any  authority  in  that  respect  other  than  such  as  arose  from  his  ^^ 
lation  as  agent." 

It  will  be  seen  tMt  the  averments  in  the  complaint  entirely  fail 
to  show  any  special  authority  in  Charles  L.  Turner  to  make  and 
deliver  this  note  for  the  defendant  Again,  the  complaint  upon  its 
face  shows  that  the  pleader  had  doubt  of  the  authority  of  the 
agent  to  bind  the  principal  in  this  case.  The  action  is  brougiit 
against  the  agent,  as  well  as  against  the  principal,  and  the  plain 
tiff  seeks  to  charge  the  alleged  principal  and  the  alleged  agent 
for  one  and  the  same  liability.  The  pleader  makes  bath  of  the* 
persons  parties,  and  demands  judgment  against  both.  This  is  ax 
or  it  is  intended  to  sue  and  maintain  the  action  only  against  Charier 
L.  Turner,  the  agent,  and  no  service  of  process  sho^d  hare  beci 
made  upon  the  defendant  Julia  A.  Turner.  No  question  can  be 
raised  by  Charles  l<.  Turner  of  his  individual  liability,  and  tk 
complaint  is  grossly  defective  in  this  respect  if  the  attempt  is  to 
charge  Julia  A.  Turner,  as  principal,  with  liability  under  this  plead^ 
ing.  The  action  cannot  be  maintained  against  both.  Tlie  plaifi- 
tiff  is  entitled  to  enter  judgment  against  Charles  L.  Turner  apaft 
his  default 
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In  the  case  of  Tuthill  v.  Wilson,  90  N.  Y.  423,  Finch,  J.,  says: 
'The  appellant's  idea  seems  to  be  that  Wilson's  alleged  contract  of  pur- 
chase somehow  siirviyed  its  subsequent  fuIflUment,  and,  haying  been  made 
l>y  agents,  acting  for  an  undisclosed  principal,  the  s^er  has  a  remedy  against 
both.  In  suing  the  agent,  as  he  did,  and  failing  to  get  satisfftetion,  he  has  a 
remedy  against  the  discovered  principal.  We  do  not  see  how  the  facts  of  the 
case  admit  of  any  such  proposition;  but,  if  they  do,  if  it  were  possible  to 
Hay  that  a  right  of  action  for  the  unpaid  purchase  nloney  of  the  land  re- 
mained to  Tuthill,  against  Thorn  and  Mrs.  Moffat,  as  agents  who  have  be- 
come personally  liable,  and  also  against  Wilson,  as  the  undisclosed  principal, 
a  fatal  difficulty  remains.  The  vendor  could  not  enforce  his  daim  against 
both  the  principal,  when  discovered,  and  the  agents  who  contracted  in  his 
behalf.  Granting  that  each  was  liable,  both  were  not,  for  both  could  not  be 
at  one  and  the  same  time,  since  the  contract  could  not  be  the  personal  con- 
tract of  the  agents,  and  yet  not  their  contract,  but  that  of  the  principal  The 
vendor  had  a  choice,  and  was  put  to  his  election." 

In  the  case  of  Meeker  v.  Gleghom,  44  N.  Y.  349,  Earl,  J.,  says: 
"Where  the  purchaser  of  goods  upon  credit  is  known  to  the  vendor  to  be 
tbe  agent  of  a  known  principal,  the  principal  alone  is  responsible,  unless 
credit  is  given  exclusively  to  the  agent,  in  which  case  the  agent  is  alone  re- 
sponsible." 

The  demurrer  must  therefore  be  sustained,  with  costs.  The 
plaintiffs  attorney,  however,  may  have  leave  to  again  amend  his 
complaint  upon  payment  of  the  costs  of  this  action  and  flO  costs 
for  leave  to  amend,  if  done  within  20  days  after  service  of  the 
interlocntory  judgment 


In  re  BOLTON'S  ESTATES. 
(Supreme  Court,  General  Term,  Second  Department     July  28,  1893.) 

1.  8ai.b  by  Exbcutors— Validity— Adbquacy  of  Price. 

Deceased  had  rented  to  her  sons  and  another  certain  premises,  on  which 
was  a  bleaching  establishment,  which  went  with  the  land.  A  large  part 
of  the  machinery  having  been  destroyed  by  fire,  the  lessees  replaced  it 
themselves.  Four  years  later,  the  sons,  as  executors,  sold  the  part  of  the 
machinery  belonging  to  the  estate  at  public  sale  for  $600,  though  two 
years  before,  in  condemnation  proceedings  by  the  city,  it  had  been  ap- 
praised at  $50,000.  It  was  mainly  bought  by  the  other^  member  of  the 
partnership,  and  it  was  afterwards  used  by  him  and  the  executors,  as 
partners,  on  other  premises.  There  were  a  number  of  people  at  the  sale^ 
and  there  was  competition.  Edd,  that  a  finding  that  the  sale  was  fair, 
and  the  price  reasonable,  would  not  be  disturbed. 
8l  Executors— Sbttlement  of  Accounts— Debits. 

On  the  settlement  of  accounts  of  a  decedent,  the  executors  should  not  be 
charged  with  the  amount  of  a  deficiency  Judgment  recovered  by  decedent 
on  foreclosure  of  a  mortgage  which  was  given  by  her  husband  merely 
for  the  purpose  of  protecting  his  property  against  creditors. 

Appeal  from  surrogate's  court,  Westchester  county. 

Petition  for  the  judicial  settlement  of  the  account  of  Henry 
B.  Bolton  and  Thomas  Bolton,  as  executors  of  Ann  Bolton,  de- 
ceased. Prom  a  decree  settling  ijie  account;  Mary  A.  littlewood 
and  Sarah  L.  Myers,  devisees  and  legatees  under  the  will  of  said 
deceased,  appeal    Afftrmed. 

The  sale  of  certain  machinery  by  the  executors  was  attacked  as  unfair,  and 
ajsi  being  made  for  an  inadequate  price,  and  it  was  shown  that  two  years  be- 
fore, in  a  proceeding  by  the  city  to  acquire  title  to  the  land  on  which  tbe  ma- 
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chinery  was  situated,  tlie  executors  had  shown  that  an  the  madiiiieiy,  tai- 
cludin^  that  belonging  to  the  estate,  and  that  erected  by  the  lessees  after 
the  destruction  of  part  of  the  machinery  by  fire,  was  worth  $90,000,  while 
that  belonging  to  the  estate  alone  was  worth  $50,000.  At  the  time  of  the 
sale  by  the  executors  the  land  belonged  to  the  city,  and  the  purchaser  of  the 
machinery  was  required  to  move  the  same  Immediately. 

Argued  before  BAKNARD,  P.  J.,  and  DYKMAN  and  PRATT,  J  J. 

James  R  Maryin,  for  contestants  and  appellants,  Sarah  L.  Myers 
and  another. 

A.  Oldrin  Salter,  (Alexander  Thain,  of  counsel,)  for  executors  and 
respondents. 

BARNARD,  P.  J.  Ann  Bolton  died  in  1882.  She  owned  at  her 
decease  real  estate  in  Bronxville,  Westchester  county,  N.  Y.  The 
two  executors  and  William  N,  Birchel,  an  adopted  son,  held  a 
lease  from  the  deceased  for  these  premises  for  10  years  from  March 
1,  1880,  at  a  yearly  rent  of  f4,500.  On  these  premises  the  lessees 
had  carried  on  a  bleaching  business.  There  was  machinery  on 
the  premises  which  went  with  the  land.  The  city  of  New  York 
took  the  land  for  public  uses  in  1889.  In  1887  a  large  part  of  the 
machinery  was  destroyed  by  fire,  and  the  lessees  replaced  this 
machinery  on  their  own  account  The  executors  sold  the  machinery 
of  the  estate  at  public  auction  in  August,  1891,  for  f592.82.  It 
was  a  serious  question  on  the  trial  whether  this  sale  was  fair. 
The  property  was  mainly  bought  at  this  sale  by  the  adopted  son  of 
deceased,  William  N.  Birchel,  and  it  was  used  afterwards  with 
the  firm  machinery  proper,  in  new  premises  at  West  Fordam,  by 
the  executors  and  Birchel,  as  partners.  The  executors,  before  the 
commissioner,  had  proven  the  value  of  the  entire  machinery  proper 
at  upwards  of  f90,000.  At  the  value  put  on  the  machinery,  and 
separating  the  new  from  the  old,  the  estate  machinery  was  worth 
upwards  of  |50,000.  On  the  other  hand,  the  old  machinery  had  to 
be  sold  separate.  It  was  sold  at  public  auction,  where  there  were 
many  people,  and  there  was  competition  shown  on  the  sale.  The 
value  before  the  commissioner  was  of  an  entire  equipment  of  a 
business.  The  detached  machinery  would  of  necessity  be  so  much 
reduced  in  value  as  to  call  for  a  very  large  loss.  The  surrogate 
has  found  the  sale  to  have  been  fair,  and,  under  the  proof,  that 
there  was  no  evidence  that  it  was  of  greater  value  than  was  paid 
for  it.  There  is  nothing  upon  which  an  appellate  court  can  ear 
the  finding  is  erroneous.  Secondhand  machinery,  which  has  been 
through  a  fire,  and  is  only  made  useful  by  additions  which  could 
not  be  sold  with  it,  is  of  not  much  use,  except  in  the  same  busi- 
ness, and  to  those  who  own  the  new  part  which  gives  any  value 
to  it.  The  money  paid  Mrs.  Legett,  J.  L.  Mills,  and  J.  W.  Colwell 
was  properly  allowed.  They  were  paid  in  the  lifetime  of  testatrix, 
at  her  request,  by  the  firm.  The  rent  of  the  machinery  after  the 
land  was  taken  was  properly  disallowed.  It  was,  probably,  prop- 
erty of  the  city  of  New  York.  The  heirs  seem  to  have  got  an 
award  for  it,  and  then  claimed  the  machinery.    It  was  only  bv  an 
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agreement  with  the  city  that  the  estate  got  the  niachinery,  and 
that  was  just  before  the  sale  of  it  by  the  executors.  The  rents  of 
the  coal  yard  were  properly  allowed.  This  yard  was  rented  to  the 
bleaching  firm,  and,  at  the  request  of  deceased,  the  rents  from  it 
were  not  coDected  by  the  Arm.  She  should  pay  the  rents  not  col- 
lected at  her  i-equest.  The  mortgage  given  by  Thomas  Bolton,  the 
elder,  to  Birchel,  and  by  him  assigned  to  Ann  Bolton,  was  given 
merely  to  protect  the  title  to  the  land  as  against  creditors  of 
Thomas  Bolton.  The  deficiency  on  the  foreclosure  by  Ann  Bolton 
against  her  husband's  executors  is  not  a  debt  which  the  executors 
of  Ann  Bolton  either  could  or  were  bound  to  attempt  to  collect. 
The  executors  of  Ann  Bolton  cannot  be  made  ohargeabl?  with  the 
legacy  of  E.  Brooks  to  Thomas  Bolton,  Sr.  The  lk)lton  estate  had 
b^n  settled,  and  the  items  had  no  proper  place  in  this  estate.  The 
account  between  the  firm,  who  acted  as  agents  of  Mrs.  Bolton  in 
her  lifetime,  was  good  evidence  as  against  the  deceased,  when  ex- 
amined and  settled  by  her,  without  other  voucher.  The  decree 
of  the  surrogate  should  therefore  be  affirmed,  with  costs.  All 
concur. 


(71  Tlim.  101.) 
CHARLES  8.  HIOGIXS  CO.  v.  HIGGINS  SOAP  CO. 

(Supreme  Court,  General  Term,  Second  Department     July  28,  1893.) 

Soap  Manupacturies— Tra ok  Mahks—Infringembnt— Injunction. 

Plaintiff,  the  Charles  S.  Iliffgins  Company,  was  Incorporated^  and  to  it 
was  sold  by  a  firm,  of  v^hich  Charles  S.  Hlggins  was  a  member,  a  sonp 
manufacturing?  business,  with  the  f^ood  wlU  thereof,  aU  trade-marks, 
names,  and  devicos  used  in  distinguishing  the  manofftctured  product,  and 
the  right  to  all  secret  processes  used;  and  it  was  further  providetl  that, 
so  long  as  Charles  S.  Higgins  was  rotalnod  at  a  certain  salary  by  the 
Gorpomtion,  he  would  not  make  or  sell  soap  in  a  certain  city  except  for 
the  corporation.  After  going  out  of  its  employ,  he,  with  his  wife,  som, 
and  two  other  persons,  organized  defendant,  the  Higgins  Soap  Company 
which  manufactured  soaps  with  marks  and  wrappers  thereon  resembling 
those  of  plaintiff  only  in  the  use  of  the  word  "Higgins."  Held,  that  de- 
fendant would  not  be  enjoined  fi*om  conducting  its  business,  it  haying  the 
right  to  use  the  name  Higgins,  and  there  being  nothing  else  to  show  that 
there  would  be  confusion  among  purchasers,  or  that  defendant's  boainesa 
was  carried  on  to  deceive  the  public. 

Appeal  from  special  term,  Kinf^s  connty. 

'Action  by  the  Charles  S.  Higgins  Company  against  the  Higgins 
Soap  Company  to  enjoin  defendant  from  manufacturing  or  selling 
Boap  under  the  name  of  the  Higgins  Soap  Company.  Judgment 
for  defendant     Plaintiff  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKTVfAlT,  J. 

EL  Aplington,  for  appellant 
Johnson  &  Lamb,  for  respondent 

DYKMANT,  J.     William  B.  Higgins  started  a  business  of  manu- 

fncturing  soap  in  1846.     Charles  S.  Higgins,  his  son,  became  sub- 

fiequently  a  partner  with  his  father  in  the  business.     After  the 

<leath  of  the  elder  Higgins,  the  business  was  acquired  by  Charles 
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8.  Higgins  and  John  J.  Morgan.  Thej  continued  such  owners 
until  December,  1891,  when  the  plaintiff  was  organized  as  a  do- 
mestic corporation  for  the  manufacturing  and  selling  of  soap.  The 
proprietors,  Higgins  &  Morgan,  then  assigned  the  property  used  in 
the  manufacture  of  soap  by  them,  real  anid  x>ersonal,  with  the  good 
will  of  the  business,  with  the  trade-marks,  and  all  names  and 
devices  employed  in  distinguishing  the  manufactured  product,  and 
the  right  to  all  secret  processes  used  by  the  grantors  during  the  life 
of  Charles  S.  Higgins.  Tjhe  paper  provided  that,  as  long  as 
Higgins  was  allowed  a  salary  of  J15,000  a  year,  he  would  instruct 
persons  acting  for  the  company  in  the  firm  methods  of  manufac- 
ture. The  paper  further  provided  that  so  long  as  Higgins  was 
employed  at  this  salary  he  would  not  make  or  sdl  soap  in  the  city 
of  Brooklyn  except  for  the  plaintiff  company.  Higgins  ceased  to 
be  employed  in  1891,  and  he,  with  his  wife  and  son  and  two  other 
persons,  procured  the  incorporation  of  the  defendant  in  the  state 
of  New  Jersey.  The  defendant  opened  a  place  of  sale  in  Brooklyn. 
The  old  private  firm  had  manufactured  soap  sold  under  different 
names,  but  the  principal  article  was  known  as  "Oias.  S.  Hig- 
gins' German  Laundry  Soap."  The  defendant  marks  his  soap  on 
the  label  **Higgins'  Soap  Co.  Original  Laundry'  Soap.  Chas.  S. 
Higgins,  Prest.;"  and  on  one  side  of  the  bar  of  soap,  inclosed  with- 
in the  labels,  "Higgins'  Soap  Company.  Chas.  S.  Higgins,  Prest.,** 
and  on  the  other  side  of  the  bar,  "Original  Laundry."  The  soap  of 
the  private  firm  and  of  the  plaintiff  was  well  known  in  the  market 
as  "Higgins'  Soap,"  and  the  plaintiff  more  or  less  known  as  th  - 
"Higgins'  Soap  Company." 

The  basis  of  this  action  is  such  as  is  Involved  in  trade-mark 
cases.  The  use  of  the  name  of  Higgins  by  the  family  of  Charles 
S.  Higgins  in  connection  with  himself  and  others,  of  itself,  gives 
no  right  of  action.  Meneely  v.  Meneely,  62  N.  Y.  427.  The  evi- 
dence is  to  the  right  to  relief  for  the  use  of  a  trade-mark,  and  to 
prevent  fraud  and  imposition.  The  name  of  Higgins  was  in  the 
corporate  description  of  both  companies,  and  both  companies  do 
business  in  Brooklyn  city.  Each  company  manufactures  soap, 
and  each  calls  its  product  '*Higgins'  Soap."  There  was  no  cove 
nant  by  Charles  S.  Higgins  that  he  would  not  carry  on  a  coap 
business  in  Brooklyn,  except  upon  the  condition  of  his  employment 
by  the  plaintiff,  and  his  right  to  so  carry  on  the  soap-making  busi- 
ness was  necessarily  implied  in  the  bill  of  sale.  C^iarles  S.  Hig- 
gins has  very  little  interest  in  the  defendant  corporation,— one- 
twelfth  only.  The  labels  on  the  manufactured  articles  are  entirdj 
different.  One  is  bright  yellow,  and  the  other  is  blue.  The  dis- 
tinctive word  "German,"  which  the  plaintiff  has  the  right  to  use  as 
indicating  its  product,  is  absent  from  the  defendant's  labeL  T^ie 
plaintiffs  label  has  a  German  recommendation  for  a  soap  which 
will  not  destroy  the  fabric  washed.  The  defendant's  has  a  recwn- 
raendation,  in  four  different  languages,  that  the  defendant's  soap 
is  made  of  the  very  best  materials,  and  without  adulteration,  and 
will  not  injure  the  fabric.     The  place  of  manufacture  of  defend- 
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ant's  soap  is  printed  plainly  on  the  labels  used.  The  plaintiffs 
label  contains  no  place  of  manufacture.  Apart  from  the  use  of 
the  word  ^'Higgins^'  in  the  corporate  name,  and  stamped  on  the 
manufactured  product,  there  would  be  no  cause  of  complaint  either 
that  the  business  of  the  parties  was  liable  to  confusion  among 
purchasers,  or  that  it  was  carried  on  to  deceive  the  public.  No 
case  was  made  out  for  an  injunction  under  this  proof.  Munro 
V.  Tousey,  129  N.  Y.  38,  29  N.  E.  Sep.  9. 
The  judgment  should  be  affirmed,  with  cost. 


HADIiEHT  V.  PETHOAL  et  aL 

(Supreme  Court,  Special  Term,  Broome  County.    October  11,  1890.) 

1.  OosTB— Motion  for  Nbw  Trial— Dtsckrtion  of  Court. 

Costs  on  a  motion  for  a  new  trial  are  in  the  discretion  of  the  oourt, 
(Code  Ciyll  Proc.  §  3236,)  and  camiot  be  taxed  by  the  party  who  finally 
succeeds  in  the  action  as  part  of  his  recovery. 
8.  8amb — To  Abide  Evbnt  of  New  Triai.. 

Where  a  verdict  in  favor  of  plaintiff  for  |3,300  is  set  aside,  and  a  new 
trial  granted,  '*wlth  costs  to  defendants  to  abide  the  event,'*  and  on  the 
new  trial  plaintiCT  recovers  ^400,  he  is  not  entitled  to  tax  the  costs  of  the 
motion  for  a  new  trial 

Action  by  Virgil  W.  Hadley  against  Jacob  Pethcal  and  others. 
Defendant  moves  for  a  new  taxation  of  costs.    Granted. 

Alexander  Cummings,  for  plaintiff. 
Au  F.  Gladding,  for  defendants. 

FORBES,  J.  The  plaintiff  in  this  action  recovered  a  verdict  at 
the  Broome  circuit,  against  the  defendants,  for  about  |3,300,  and  a 
judgment  was  entered  thereon.  A  motion  was  made  before  the 
justice  who  held  the  circuit  for  a  new  trial  upon  a  case  and  ex- 
ceptions, under  section  1002  of  the  Code  of  Civil  Procedure.  The 
judgment  was  set  aside  at  the  special  term,  and  a  new  trial  was 
granted,  with  costs  to  the  defendants  to  abide  the  event  No  ap- 
peal was  taken  from  the  order  granting  a  new  trial,  or  from  the 
judge's  determination  of  the  question  of  costs  upon  that  motion. 
A  retrilal  was  had  at  the  circuit,  and  the  plaintiff  recovered  a  ver- 
dict of  |400.  Upon  taxation  of  the  costs  by  the  plaintiff  before 
the  clerk  of  Broome  county,  the  costs  of  the  motion  for  a  new  trial 
— an  item  of  f  60 — ^was  aUowed  by  the  clerk,  against  the  objection 
of  the  defendants.  It  is  claimed  on  the  part  of  ihe  plaintiff  that, 
having  succeeded  finally  in  the  action,  he  is  entitled  to  costs,  in 
all  stages  of  the  action,  as  of  course,  under  sections  3228  and  3251 
of  the  Code  of  Civil  Procedure.  The  defendants  claim  that,  from 
the  peculiar  phraseology  of  the  order  granting  a  new  trial  to  them, 
the  plaintiff  is  not  entitied  to  tax  the  costs  of  the  sx)ecial  term 
in  his  favor,  and  this  is  the  only  question  for  discussion  upon  this 
motion. 
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I  have  thus  far  been  unable  to  find  any  authority  absdntely  de- 
elfiive  of  the  question  here  presented.  The  action  Ib  an  action 
at  law.  The  cases  cited  by  the  moving  parties  are  cases  in 
equity,  in  which  it  must  be  conceded  that  the  costs  are  in  the 
discretion  of  the  court;  while,  on  the  other  side,  authorities  have 
been  cited  which  only  have  reference  to  the  determination  of  as 
action  upon  appeal  to  the  court  of  appeals,  leaving  the  question 
an  open  one,  in  an  action  at  law,  where  the  order  was  not  appealed 
from,  and  the  case  was  retried  at  the  circuit.  After  such  exam- 
ination as  I  have  been  able  to  give  the  question,  I  am  convinced 
that  the  plaintiff  is  not  entitled  to  tax,  as  a  part  of  his  recovery, 
the  costs  of  the  special  term — First,  because  the  costs  upon  amotion 
for  a  new  trial  fall  within  section  3236  of  the  Code  of  Civil  Pro- 
cedure, and  are  in  the  discretion  of  the  court  That  discretion 
has  been  fairly  exercised,  the  provisions  of  the  order  unappealed 
from  and  the  determination  is  therefore  final.  Clark  v.  Swllivan, 
(Sup.)  10  N.  Y.  Supp.  397;  Siegrist  v.  HoUoway,  7  Civil  Proa  R  58; 
Cutlery  Co.  v.  Bowe,  5  Abb.  N.  C.  142;  2  Rum.  Pr.  p.  442.  In  the 
last  authority  cited,  the  following  language  is  used: 

**Where  a  motion  is  made  on  a  case,  the  costs  are  in  the  discretion  of  Hie 
court  The  costs  upon  such  a  motion  are  fixed  by  section  3251  of  the  Go6.e. 
Where  the  motion  is  made  upon  the  minutes*  the  costs  are  also  In  the  discre- 
tion of  the  court,  and,  if  aUowed,  are  only  ten  dollars." 

In  Abbott's  Annual  Digest  for  1887,  at  page  92,  (paragraph  37^ 
the  following  language  is  used: 

"Where  the  defendant  is  defeated  at  the  trial,  and  succeeds  upon  appeal 
in  having  the  Judgment  reversed,  with  costs  'to  the  appellant'  to  abide  the 
event,  and  the  plaintiff  succeeds  upon  the  new  trial,  he  cannot  tax  in  liia 
favor  the  costs  upon  the  appeal;**  citing  the  cose  of  Bannerman  v.  Quacken- 
bush,  2  City  Ct  R.  172. 

From  an  examination  of  this  authority,  reported  elsewhere,  I 
do  not  find  that  the  note  is  sustained  by  the  case  as  digested. 
But  see  Trust  Ck).  v.  Whiton,  17  Hun,  593;  Howdl  v.  Van  Siden, 
4  Abb.  N.  C.  1,  and  note,  aflSrming  8  Hun,  524.  If  I  am  right  m 
my  conclusion  that  the  costs  on  a  motion  for  a  new  trial  are  in 
the  discretion  of  the  court,  then  there  is  no  difference,  in  the 
principle  to  be  applied,  whether  the  action  is  one  in  equity  or  at 
law.  Copper  Co.  v.  Dimmock,  29  Hun,  299.  Then  the  cases  of 
Durant  v.  Abendroth,  48  Hun,  16,  1  N.  Y.  Supp.  538,  and  of  House 
V.  Lockwood,  48  Hun,  550,  1  N.  Y.  Supp.  540,  may  be  used  to  sus- 
tain the  contention  of  the  defendants,  and  the  case  of  TtLomas  v. 
Evans,  50  Hun,  442,  3  N.  Y.  Supp.  297,  wduld  be  directly  in  pointy 
as  sustaining  tiie  discretionary  power  of  the  justice  who  granted 
the  new  trial. 

Secondly,  the  rule  contended  for  by  the  defendants  ought  to 
prevail  as  the  law  in  cases  of  this  character,  and  particul^y  in 
the  case  at  bar.  The  verdict  of  the  jury,  concedecQy  wrong,  was 
set  aside  by  the  justice  who  held  the  circuit;  and  without  any 
appeal  from  his  oi^er,  which  gave  costs  to  the  defendants  to  abi^ 
the  event  of  the  action,  a  new  trial  is  had  at  the  circuit,  and  a 
jury  give  but  a  small  portion  of  the  original  damages.     If  the 
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plaintiff  is  correct  in  his  construction  that  his  right  to  costs  falls 
within  section  3228,  then  he  is  in  the  position  of  winning  ar  th<» 
specinl  term,  by  comp^ing  the  defendants  to  pay  for  the  re- 
versal of  his  former  erroneous  judgment  at  the  circuit.  Sheridan 
V.  Genet,  1  Civil  Proc.  R.  309,  and  note;  Durant  v.  Abendroth, 
(Sup.)  1  N.  Y.  Supp.  538.  See  note  to  Sanders  v.  Townshend,  11 
Abb.  N.  O.  217.  The  construction  given  to  a  direction  by  the 
court  of  costs  to  a  particular  party,  as  applied  to  a  set-off  of  costs, 
is  decided  adversely  to  plaintiff  in  the  case  of  Murphy  v.  Telegraph 
Ck).,  (City  Ct.  N.  Y.)  9  N.  Y.  Supp.  28,  under  section  779  of  the 
Code  of  Civil  Procedure.  It  wiU  be  seen  by  the  cases  cited  by  the 
jilaintiff  that  the  rule  there  contended  for  is  one  established  by 
the  court  of  appeals  as  to  costs,  in  reference  to  the  effect  of  its 
own  decisions,  upon  a  final  judgment  in  that  court  Murtha  v. 
Curley,  92  N.  Y.  359.  But  that  rule  is  not  applicable  where  the 
costs  at  the  special  term  or  the  circuit  are  in  the  discretion  of  the 
court.  In  re  Water  Com-rs  of  Amsterdam,  104  N.  Y.  677,  10  N. 
E.  Rep.  545,  where  the  case  in  92  N.  Y.  359,  supra,  is  distin- 
^^nished,  and  the  following  headnote  is  given:  "The  words  'with 
costs,'  in  an  order  of  affirmance  or  reversal  in  this  court,  in  a 
case  where  the  allowance  of  costs  is  discretionary,  means  costs  in 
this  court  only."  The  motion  for  a  new  taxation  before  the  county 
clerk  of  Broome  county  must  therefore  be  granted,  under  a  proper 
order,  with  |ld  costs  of  this  motion  to  the  defendants,  to  be  de- 
ducted from  the  judgment  and  execution  in  this  action* 


(71  Hun,  213.) 
FIERO  T.  NEW  YORK  CENT.  &  H.  R.  B.  00. 

(Supreme  Court,  Gteneral  Term,  Second  Department.    July  28,  1893.) 

Railhoad  Conductors— Falling  from  Train— Conthibutouy  Negligence. 
Id  !in  uctiou  by  a  conductor  of  a  train  against  the  railroad  company 
for  injuries  received  in  faUing  off  the  rear  of  Ills  train  wliilc  passing 
tlirough  It  collecting  tickets,  the  train  being  at  the  time  in  a  tunnel, 
where  from  the  inside  of  the  rear  car  the  reflection  made  it  appear  that 
there  was  another  car  behind,  the  negligence  complained  of  being  de- 
fendant's failure  to  have  a  chain  across  the  end  of  the  rear  platform,  a 
requested  charge  that,  if  plaintiCT  knew  there  were  but  three  cars  in  the 
train,  he  could  not  recover,  was  properly  refused,  as  his  mind  might  have 
botMi  so  occupied  with  his  duties  that  he  could  have  for  the  moment  for- 
gotten the  number  of  cars,  without  being  guilty  of  contributory  negli- 
gence. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  John  Fiero  against  the  New  York  Central  &  Hudson 
River  Railroad  Company  for  injuries  received  by  plaintiff  while  in 
defendant's  employ  as  a  conductor.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  defendant's  motion  on  the  minutes  for 
a  new  trial,  defendant  appeals.     Affirmed. 

Plaintiff  had  been  an  employe  of  defendant  for  18  years,  and  had  been  n 
conductor  on  Its  through  trains  which  ran  along  the  central  portion  of  the 
Fourth  avenue  tunnel  in  New  York  dty,  and  on  these  trains  he  had  not  been 
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obliged  to  take  up  or  punch  tickets  wbile  in  the  tanneL  A  we^  prior  to  his 
Injury  he  had  been  assigned  to  a  local  train  which  ran  throo^  the  side  tan- 
n^.  On  these  trains  he  was  obliged  to  take  up  and  punch  tickets  while 
the  train  was  in  the  tunnel  In  these  side  tunn^,  especially  on  damp  days, 
the  reflection  from  the  lights  in  the  cars  made  it  appear  from  the  inside  of 
the  rear  car  as  if  there  was  still  another  car  in  the  rear,  and,  when  passhig 
over  the  platform  from  one  car  to  another,  it  was,  owtag  to  the  darkness, 
smoke,  and  cinders,  impossible  to  see.  Plaintiff  claimed  to  be  ignorant  of 
this  reflection,  and  that  defendant  had  notice  of  it  Plaintiff  fell  from  the 
rear  of  the  train  while  passing  back,  thinking  there  was  a  car  in  the  rear.  It 
was  claimed  that  defendant  was  negligent  in  isdliag  to  have  a  chain  across 
the  end  of  the  rear  platform. 

Argued  before  BARNAJOD,  P.  J.,  and  PEATT,  J. 
Frank  Loamis,  (D.  W.  Tears,  of  counsel,)  for  appellant. 
William  P.  Fiero,  for  respondent 

PRATT,  J.  The  charge  of  the  court  correctly  stated  the  re- 
spective duties  due  to  each  other  from  the  plaintiff  and  defend- 
ant Probably  the  court  might  have  properly  refused  the  various 
reqnests  to  charge  thereafter  made  by  defendant,  on  the  ground 
that  the  charge  &eady  made  sufficiently  set  forth  their  respective 
duties.  But  the  court  did  not  take  that  course,  but  received  the 
requests,  and  restated  the  law  in  defendant's  favor,  so  far  as  could 
be  done  consistently  with  the  law.  The  objection  to  the  charge 
most  strenuously  urged  was  to  the  request  to  charge  that,  if  plain- 
tiff knew  there  were  but  three  cars  in  the  train,  he  could  not  re- 
cover. We  think  that  request  was  properly  refused.  The  plain- 
tiff might  know  that  fact,  and  yet  the  various  duties  to  which 
his  attention  must  be  addressed  might  so  occupy  his  mind  that 
he  might  forget  it  for  a  moment,  without  being  guilty  of  negli- 
gence that  would  bar  his  recovery.  The  care  of  a  prudent  man 
was  the  measure  of  his  duty.  Such  a  man  might  for  an  instant 
forget  a  well-known  fact,  when  fully  occupied  with  pressing  duties. 

Judgment  affirmed,  with  costs. 


SILKMAN  V.  BOARD  OF  WATER  OOM'RS  OF  CTTY  OF  TONKESRa 

(Supreme  Court,  General  Term,  Second  Department   July  28,  1883.) 

Water  Rents— Taxes— Notice. 

Laws  1873,  c.  36,  incorporating  the  board  of  water  commissioners  of 
Yonkers,  directs  the  board  to  establish  a  scale  of  rents  called  ** water 
rents/'  and  authotrizes  it  to  cnt  off  the  supply  of  water  of  any  one  not 
paying  the  rents.  Held,  that  the  rents  are  not  a  tax,  entitling  one  to  OO' 
tice  as  of  the  levying  of  a  tax  on  land. 

Appeal  from  special  term,  Westchester  connty. 

Action  by  Theodore  H.  Silkman  to  enjoin  the  board  of  water 
commissioners  of  the  city  of  Yonkers  from  cutting  off  the  snpp^ 
of  water  furnished  by  defendant  to  plaintiffs  premises,  for  faihue 
of  plaintiff  to  pay  a  water  rent,  and  to  recover  certain  amonnts 
paid  by  plaintiff.  Judgment  for  defendant  Plaintiff  appeals. 
Affirmed, 
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Argued  before  BABNAHD,  P.  J.,  and  DYEMAN  and  PRATT, 
JJ. 

Bndd  &  Hunt,  (William  P.  Piero,  of  counsel,)  for  appellant 
Joseph  F.  Daly,  for  respondent 

BABNASD,  P.  J.  The  water  rates  are  not  taxes.  The  act 
under  which  the  defendant  was  incorporated  (chapter  36,  Laws 
1873)  directs  the  commissioners  to  establish  a  scale  of  rents  pay- 
able in  advance  or  upon  a  stated  term  of  credit,  to  be  called  'Vater 
rents."  The  board  was  authorized  to  cut  off  the  supply  of  water 
if  these  rents  were  not  paid.  There  is  no  basis  for  terming  these 
water  rents  a  "tax."  Provident  Inst,  for  Saving  v.  Jersey  City, 
113  TJ.  S.  506,  6  Sup.  Ct  Rep.  612;  Treadwell  v.  Van  Schaick,  30 
Barb.  444.  The  commissioners  did  fix  the  rates,  and  it  was  sup- 
plied and  paid  for,  but  under  a  protest  on  account  of  his  receiv- 
ing no  notice  of  the  levying  of  a  tax  on  the  land.  There  is  no  lien 
on  the  land  for  water  furnished  and  not  paid  for.  'Riere  will 
be  a  tax  on  land  for  a  deficiency  to  meet  the  purpose  of  the  act, 
and,  when  this  tax  is  laid,  it  will  be  upon  notice.  The  judgment 
should  be  affirmed,  with  costs.     All  concur. 


In  re  LONG  ISLAND  WATER  SUPPLY  CO. 

In  re  OITT  OP  BROOKLYN. 

(Supreme  Oourt,  Special  Term,  Kings  County.    April,  1893.) 

1.  Watbb  Companies— Exclusive  Franchise. 

Laws  1873,  c.  737,  provides  that,  whenever  a  certain  number  of  persons 
propose  to  form  a  company  for  the  purpose  of  furnishing  a  town  or  vil- 
lage with  water,  they  shall  present  to  certain  officers  of  the  town  or  vil- 
lage an  application  containing  a  request  that  they  consider  the  applica- 
tion to  supply  said  town  or  village,  or  the  inhabitants  thereof,  with  wa- 
ter, and  that,  if  such  officers  grant  the  application,  the  persons  named 
therein  may  proceed  to  organize  the  company.  Held^  every  company  or- 
ganized under  such  statute  exists  by  virtue  of  a  contract  with  the  town 
or  village,  and  has  an  exclusive  frandiise,  for  which  compensation  must 
be  made  tf  It  Is  condemned  for  public  uses. 

fiL  Annexation  of  Town— Effect  on  Existing  Contracts. 

The  rights  of  such  water  company  are  not  affected  by  the  fact  that  the 
town  to  whloh  it  supplies  water  is  annexed  to  an  adjoining  city. 

Proceeding  by  the  city  of  Brooklyn,  under  Laws  1892,  c.  481, 
to  condemn  the  property  and  franchises  of  the  Long  Island  Water 
Supply  Company,  organized  in  the  town  of  New  Lots,  which  town 
was  afterwards  annexed  to  the  city  of  Brooklyn  by  Laws  1886,  c. 
335.  The  commissioners  to  whom  the  question  of  compensation 
was  referred  reported  in  favor  of  the  water  company  for  f 570,000. 
The  city  of  Brooklyn  moves  to  confirm  the  report     Denied. 

George  G.  Reynolds  and  Albert  G.  McDonald,  for  the  city  of 
Brooklyn. 

William  0.  DeWitt  and  Thomas  E.  Pearsall,  for  the  Long  Island 
Water  Supply  Co. 
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PBATT,  J.  Ab  sow  prenentedy  fhis  case  invoives  Bimpij  a  ould 
question  of  law.  Were  the  rights  of  this  water  company  to  com- 
pensation for  its  franchises  and  contract  with  the  town  oC  New 
Lots  mere  gratuities,  revocable  or  otherwise  destructible  at  the 
will  of  the  legislature  or  the  pleasure  of  the  town  authorities? 
Or  did  they  constitute  permanent  property,  which,  like  any  other 
pTopevtYf  was  beyond  legislative  control  except  on  the  fundamental 
conditions  that  it  must  be  fairly  appraised  and  paid  for  before 
it  can  be  appropriated  to  municipal  use?  The  majority  of  the 
commissioners  have  reported  that,  in  their  opinion,  the  company's 
franchise  and  contract  did  not  give  it  any  exclusive  rights  to  pur- 
vey water  in  the  tovni;  that  the  provisions  of  the  annexation  act 
requiring  compensation  before  the  city  could  extend  its  mains 
into  this  territory  did  not  alter  the  character  of  the  company's 
rights,  and,  because  of  the  assumed  power  of  the  legislature  to 
repeal  the  material  provisions  of  that  act,  they  certify  that  they 
have  awarded  a  materially  less  sum  for  those  rights  than  they 
would  have  awarded  if  they  had  believed  they  were  exclusive  and 
permanent  during  the  remainder  of  the  term  of  the  company's 
fi-anchise.  The  court,  tmder  the  act  of  1892,  has  nothing  to  do 
with  fixing  the  value  of  these  rights.  It  must  afQim  the  award 
if  satisfied  that  it  has  been  made  upon  correct  principles,  or  Bet 
it  aside  if  error  is  apparent  therein;  hence  the  award  must  be 
set  aside  if  these  rights  were  exclusive  and  i>ermanent,  becanse 
on  that  hypothesis  the  valuation  is  materially  inadequate. 

Let  us  note  a  few  points  leading  up  to  the  main  inquiry;  they 
may  enable  us  to  present  the  question  more  sharply.  The  func- 
tion of  supplying  water  in  a  town,  village,  or  city  is  not  a  public 
function.  It  is  purely  a  private  matter  of  business.  A  munici- 
pality is  not  bound,  at  common  law,  to  furnish  water,  any  more 
than  to  supply  milk,  for  its  inhabitants.  Its  power  to  furnish 
water  is  derived  wholly  by  act  of  the  legislature.  Even  when 
the  power  is  thus  given,  its  real  character  is  not  changed.  It 
still  remains  a  mere  private  business  function.  The  distinction 
between  the  political  or  governmental  functions  of  a  town  or  city 
and  those  which  it  obtains  by  its  own  sc^icitation  is  broad  and 
clear, — ^too  clear  to  excuse  debate.  It  opens  streets,  establish^ 
police,  and  attends  to  education  and  public  health  and  matters 
of  public  concern.  In  these  respects  it  represents  the  state,  and 
exercises  acts  of  sovereignty.  But  when  it  manages  market  places, 
wharves,  or  piers,  and  derives  an  income  therefrom,  it  acts  wholly 
in  a  private  capacity.  City  of  Petersburg  v.  Applegarth,  28  Grat. 
321.  The  powers  of  the  city  to  furnish  water  to  its  iiihabitants 
or  for  ^  its  own  use  are  therefore  of  no  higher  order,  nor  are  th^ 
entitled  to  any  greater  consideration,  than  those  of  this  water 
company;  nor  are  they  to  be  encouraged  in  any  respect  because 
they  will  be  of  greater  benefit  to  the  consumer.  Both  are  bound 
to  furnish  water  at  the  same  rates.  Hence  the  question  before 
us  is  stripped  bare  of  any  ideas  of  benefaction  to  anvbody.  It 
is  simply  a  question  whether  the  city  or  this  company  shall  enjoy 
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the  business  profit  of  conducting  this  water  business  in  this  terri- 
tory. It  seeks  to  appropriate  the  water  company's  rights  simply 
because  it  wants  them.  It  has  been  assumed,  erroneously,  as  I 
think,  that,  but  for  the  prohibition  of  the  annexation  act,  the  city 
might  extend  its  own  mains  into  this  territory,  and  compete  in 
water  business  with  this  comimny,  simply  because  it  is  now  within 
the  city  limits,  and  has  general  authority,  under  other  laws,  to  ex- 
tend those  mains  generally  throughout  the  city.  I  think  it  will 
aid  us  if  we  consider  the  question  upon  just  this  hypothesis,  viz. 
that  the  annexation  act  contained  no  such  prohibition.  Gould  the 
city,  in  view  of  this  water  company's  franchises  and  contracts, 
lawfully  enter  this  territory,  and  set  up  a  rival  water  business,  if 
no  prohibitory  provisions  were  found  in  the  annexation  act?  In 
my  opinion  it  could  not  lawfully  have  done  so,  and  could  and  ought 
to  have  been  restrained  from  any  such  attempt  by  injunction. 
This  oondusion  is  sustained  by  common  sense  and  plain  busi- 
ness, as  well  as  legal  considerations,  which  would  prevail  if  the 
same  question  had  arisen  between  individuals.  We  may  note,  in 
the  first  place,  that,  as  to  this  territory,  the  city  is  the  mere  suc- 
cessor of  this  town.  It  has  paid  nothing  for  the  acquisition,  and, 
even  if  it  had,  the  existence  of  this  water  company  and  its  con- 
tract with  the  town  were  matters  of  which  the  city  had  full  notice 
and  knowledge  at  that  time.  Hence,  upon  plain  business  rules, 
it  has  no  greater  rights  than  the  town  had  against  this  company. 
What,  then,  were  the  reciprocal  obligations  between  the  company 
and  the  town?  The  answer  to  this  question  involves  a  brief  state- 
ment of  the  history  of  this  company.  As  we  proceed,  let  us  keep 
our  eye  upon  this  point, — ^that  the  company  is  simply  an  artificial 
])er8on  existing  only  under  the  act  of  this  town,  to  the  end  that 
by  means  thereof  the  town  might  induce  individuals  to  furnish 
money  with  which  to  build  and  establish  waterworks  in  the  town, 
for  its  benefit  and  that  of  its  inhabitants,  as  an  ordinary  business 
enterprise,  for  the  sake  of  the  business  profit  to  be  derived  there- 
from. As  already  observed,  the  town  had  no  power  to  build 
waterworks  and  engage  in  the  business  of  purveying  water.  It 
and  its  inhabitants  dwelling  in  certain  localities  needed  modern 
water  facilities.  Under  the  general  act  of  1873  (chapter  737)  each 
town  and  village  in  the  state  was  authorized  to  establish  a  water 
company,  and  then  to  make  a  contract  with  the  company  thus 
created.  The  modus  operandi  was  th&t  not  less  than  a  certain 
number  of  individuals  diould  sign  a  paper  proposing  to  organize 
such  a  company,  which  should  state  the  amount  of  the  proposed 
capital,  the  proposed  term  of  corporate  existence,  the  proposed 
source  of  water  supply,  etc  This  paper  was  to  be  submitted  to 
certain  officers  of  the  town,  viz.  the  supervisor,  the  town  clerk, 
three  justices  of  the  peace,  and  the  commissioners  of  highways. 
The  paper  was  to  contain  a  request  that  the  said  town  or  village 
authorities  shall  consider  the  application  of  said  company  ''to 
supply  said  town  or  village  of  this  state,  or  the  inhabitants  thereof, 
with  pure  and  wholesome  water.''     Observe  it  was  not  to  supply 
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a  part  of  the  town,  or  a  part  of  its  inhabitants,  with  water.  If 
these  officers  were  satisfied  with  tiie  proposal,  they  could  grant  the 
application,  and  thereux)on  the  individual  promoters  could  go  on 
and  complete  their  organization  as  a  corporate  body,  for  the  special 
purposes  thus  specified;  but,  if  these  officers  disapproved  of  the 
proposal,  the  matter  was  ended.  This  water  company  was  organ- 
ized in  the  town  of  New  Lots  in  precisely  that  way.  It  muat 
therefore  be  plain  that  the  company  was  really  the  creation  of  the 
town,  gotten  up  and  existing  for  the  simple  purpose  of  enabling 
the  town  to  make  a  bargain  with  it  to  purvey  water  in  the  town. 

Let  us  now  consider  a  few  things  which  are  necessarily  implied 
in  this  business  thus  far.  Why  the  necessity  of  resorting  to  this 
mode  of  accomplishing  the  result?  The  answer  is  that  that  was 
the  only  method  then  allowed  by  law  for  the  accomplishment  of 
such  results.  But  why  such  a  law?  The  answer  is,  because  the 
nature  of  the  business  was  such  that  the  consumers,  and  not  the 
inhabitants,  of  a  town  were  to  be  benefited.  Perhaps  the  great 
majority  of  the  inhabitants  of  a  rural  town  might  never  use  water 
thus  purveyed;  hence  it  would  not  be  fair  for  a  town  to  raise  money 
by  taxation  or  assessment  upon  all  its  inhabitants  to  build  water- 
works which  were  likely  to  be  used  only  by  a  few.  Hie  legislature 
therefore  recognized  the  fact  that  the  improvement  must  be  se- 
cured, if  at  aU,  through  some  form  of  individual  enterprise;  and, 
again,  that  the  expense  of  constructing  the  plant  was  necessarily 
so  great  that  individuals  would  be  slow  to  undertake  such  work 
upon  private  individual  responsibility,  and  that  the  desired  result 
would  be  more  easily,  certainly,  and  speedily  accomplished  through 
a  corporation,  in  which  individuals  might  risk  only  such  sums  as 
they  put  in.  Hence  the  law  under  which  this  company  was  or- 
ganized. It  was  deemed  by  the  legislature,  in  its  wisdom,  tht* 
best  practical  method  of  accomplishing  the  desired  results. 

We  may  now  pause  to  note  a  few  points  which  were  raised  in 
the  argument.  In  the  first  place,  this  corporation  and  its  rights 
did  not  result  from  special  legislation.  It  was  organized  under  a 
general  law,  which  applied  to  every  town  and  every  village  in  the 
state.  All  the  powers  which  it  derives  from  the  law  are  possessed 
by  every  other  like  corporation.  If  this  company  possesses  any 
special  or  peculiar  rights,  they  have  their  root,  not  in  the  law. 
but  in  the  contract  which  the  town  was  authorized  to  make  with 
this  artificial  person,  whic*h  it  thus  created,  or  at  least  heljied  to 
create.  Hence,  no  objection  or  criticism  can  be  made  on  this 
company's  franchise  or  contract  on  the  theory  of  special  l^isla- 
tion.  We  are  now  considering  the  case  irrespective  of  the  an- 
nexation act;  but  that  act  granted  no  special  rights  or  privilege 
to  the  water  company  at  all.  In  effect,  it  simply  said  to  the  city 
of  Brooklyn,  'TTou  may  annex  the  territory,  but  you  must  not  try 
to  interfere  with  the  contracts  of  the  town  now  existing."  While 
it  granted  nothing  to  the  water  company,  it  was  neverth^ess  a 
significant  legislative  recognition  of  the  validity  of  the  water  com- 
pany's franchises  for  its  whole  term.  Ziegler  v.  Chapin,  126  K. 
Y.  343,  27  N.  E.  Rep.  471. 
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In  the  next  place,  the  whole  scheme  of  accomplishing  the  re- 
sults through  a  corporation  was  simply  a  form  of  law  bj  which  the 
town  might  induce  indiyiduals  to  furnish  capital  to  be  expended 
in  the  town  under  such  circumstances  tliat  it  could  nerer  be  re- 
covered except  by  carrying  out  the  scheme  thus  contemplated 
through  the  contract,  which  was  the  chief  object  and  end  of  the 
organization  of  the  company.  In  other  words,  an  individual  in- 
vestor could  nerer  hope  to  g^t  his  money  back,  much  less  any  profit 
thereon,  except  through  the  income  arising  frwn  water  rates  to 
be  collected  for  furnishing  water.  In  the  next  place,  the  very 
nature  of  the  case  indicates  that  such  a  plant  could  never  .be  self- 
sustaining  from  the  first.  Hence  the  company  must  necessarily 
jiave  a  long  term,  so  that  its  profits,  reasonably  expected  in  the 
latter  part  of  the  term,  might  make  up  losses  necessarily  antici- 
pated at  the  beginning.  In  the  next  place,  the  nature  of  the  busi- 
ness necessarily  implied  that  the  company  should  be  protected 
from  rivalry  during  the  specified  term.  The  whole  scheme  grew 
out  of  the  desire  of  the  town  to  coax  investors  to  put  their  money 
into  the  plant  through  the  corporation,  because  of  the  legal  and 
financiid  inability  of  the  town  to  secure  the  results  for  itsefi  alone. 
Hence  it  is  obvious  that  there  could  have  been  no  reasonable  hope 
of  securing  such  an  investment  by  individuals,  if  these  town  au- 
thorities were  free  to  permit  a  rival  to  enter  tiie  field  so  soon  as 
the  money,  skill,  and  labor  of  individuals,  exercised  through  the 
company,  had  demonstrated  the  success  of  the  enterprise.  These 
officers  were  elected  at  every  town  meeting,  and  it  is  wholly  un- 
likely that  much  progress  could  ever  have  been  expected  in  a  matter 
of  this  nature,  if  it  depended  upon  the  political  complexion  of  a 
board  liable  to  annual  changes;  hence  the  phraseology  of  this 
law  that  there  might  be  ^an  application,"  not  several  applications, 
from  time  to  time,  for  a  "waterworks  company,"  not  several  com- 
panies from  time  to  time,  "to  supply  said  town,"  not  to  parts  there- 
of, "or  the  inhabitants  thereof,"  not  a  pari:  of  the  inhabitants  there- 
of, with  water.  In  the  next  place,  there  was  a  plainly  implied  trip- 
ariite  contract  obligation  between  the  state,  the  town,  and  this 
company.  Observe  the  marked  distinction  between  this  class  of 
corporations  and  others.  What  other  corporations  for  private 
business  purposes  are  dependent  for  their  franchises  upon  the  will 
of  local  authorities?  They  exist  by  special  charter,  or,  except  for 
insurance  and  special  business,  by  simple  will  of  the  organizers. 
Any  proper  number  of  individuals  who  comply  with  the  general 
laws  by  filing  proper  papers  in  the  office  of  the  secretary  of  state, 
ipso  facto,  become  invests  with  corporate  rights.  Nobody  has 
power  to  withhold  the  franchises,  not  even  the  secretary  of  state. 
Here,  however,  the  town  authorities  are  masters  of  the  situation 
in  the  first  instance.  The  general  principle  is  that  all  corporate 
franchises  involve  an  implied  contract  rdation  with  the  state.  Peo- 
ple V.  Sturtevant,  9  N.  Y.  273 ;  Mayor,  etc.,  v.  Second  Ave.  R.  Co.,  32 
N.  Y.  272;  Milhau  v.  Sharp,  27  N.  Y.  616.  Hence  there  was  an  tm- 
plied  obligation  between  this  company  and  the  town  and  its  in- 
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habitants  to  do  the  things  authorized  by  this  charter,  and  the  state 
was  a  party  to  it  The  fundamental  idea  underlying  this  town 
water  company  law  is  that  the  company  may  have  its  franchise 
and  exist  as  a  corporation  provided  the  town  and  the  company, 
or  its  oi^anizers,  agree  that  it  shall  exist  The  essential  or  funda- 
mental element  is  the  agreement  between  the  town  and  the  organ- 
izers of  the  company,  or  the  company  itself,  for  this  priTate  ^iter- 
prise.  It  seems  to  me,  therefore,  thiat  this  law  contemplated  two 
fundamental  points:  (1)  That  this  franchise  of  these  town  water 
companies  should  be  bom  of,  and  should  exist  only  as  the  result 
of,  contract  relation  between  the  town  and  the  company;  and  (2) 
that  the  company  when  formed  should  have  the  exclusire  right 
to  the  special  privileges  which  the  town  iwas  authorized  to  ^rant 
— ^First,  the  sole  right  to  corporate  existence  for  that  purpose; 
and,  second,  the  sole  right  to  use  the  streets  of  the  town  tor  its 
pipes,  etc.  This  did  not  exclude  individuals  from  the  use  of  tfa^r 
old  wells,  or  from  digging  new  ones,  for  their  own  use  or  that  of 
tbeir  neighbors,  or  from  peddling  water  if  they  could  make  any- 
thing out  of  it  It  did  exclude  any  other  corporation  from  engag- 
ing in  the  business  in  that  town,  and  did  exclude  anybody  from  in- 
terfering with  the  streets  of  the  town,  in  order  to  lay  pipes  for 
the  purpose  of  distributing  water. 

It  may  be  observed  that  the  commissioners  all  admit  that  good 
faith  and  fair  dealing  required  that  the  town  should  not  permit 
competition  in  the  business  until  the  company  should  at  least  be 
reimbursed  for  its  outlay.  I  fully  agree  that  such  an  obligation 
arose  certainly  in  making  the  contract  contemplated  by  this  law; 
but  I  cannot  understand  the  theory  upon  which  the  commissioners 
have  limited  this  obligation  to  mere  reimbursement.  Let  ns  con- 
sider this  point  carefully,  because  it  is  the  marrow  of  the  case.  The 
statute  certainly  contemplated  that  a  contract  or  contracts  of 
some  sort  should  be  made  between  the  company  and  the  town  au- 
thorities for  the  establishment  of  '^tes  and  cost  to  consumers." 
Section  5.  This,  of  course,  involved  just  what  the  power  to  con- 
tract always  involves, — the  fixing  of  any  terms  and  conditions  which 
may  be  agreed  on  by  the  contracting  parties.  The  town  author 
ities  and  this  company  th^i  made  the  contract  in  questicm,  the 
main  feature  of  which  is  that  the  company  bound  itself  to  famish 
water  for  public  and  private  use  in  certain  prescribed  localities 
at  certain  rates,  viz.  tiie  same  rates  established  for  like  service 
in  the  city  of  Brooklyn.  Now  it  seems  to  me  that  the  ccMnnds- 
sioners  decided  the  case  the  moment  they  conceded  that  any  ob- 
ligation of  good  faith  and  fair  dealing  arose  at  all  to  exclude  compe- 
tition. That  was  all  there  was  of  the  case.  If  the  obligatioD 
existed  at  all,  it  was  predicated  upon,  indeed,  sprang  from,  the 
character  of  service  and  contract  relation  contemplated  by  this 
statute.  That  obligation  of  good  faith  and  fair  dealing  was  there- 
fore a  part  of  the  contract;  indeed,  the  marrow  and  substanee, 
the  very  essence,  of  the  contract  It  extended  not  only  to  the  com- 
pany itself,  but  to  all  persons  who  should  invest  in  the  capital  or 
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the  bonds  of  the  company  for  the  purpose  of  raising  the  money 
capital  for  hnilding  these  works.  The  essential  idea  of  a  corpora- 
tion for  such  a  purpose  is  that  it  may  and  wUl  do  that  which  cor- 
I>orations  for  such  purposes  usually  do, — ^invite  the  public  to  pur- 
chase its  stock  and  bonds,  and  deal  in  them,  as  one  of  the  com- 
mon and  ordinary  means  of  carrying  on  such  enterprises.  Hence 
this  obligation  of  good  faith  and  fair  dealing,  which  the  commis- 
sioners have  found,  extends  to  outside  investors,  as  well  as  to 
the  company.  Of  course  I  do  not  mean  that  the  town  became  in 
any  sense  the  guarantor  of  the  company's  obligations  to  outsiders, 
but  I  do  mean  that  good  faith  and  fair  dealing  would  be  a  mis- 
nomer if  the  town  could  do  an  act  which  would  necessarily  de- 
prive this  company  of  the  legitimate  means  of  paying  its  honestly 
contracted  debts,  or  itself  of  the  fruits  of  its  investment;  by 
which  I  mean  the  fair  value  of  the  earning  capacity  of  its  business. 
To  hold  otherwise  would  be  to  say  that  this  franchise  and  the  con- 
tract were  worth  nothing  at  all,  and  constituted  a  mere  license  or 
privilege,  revocable  at  will,  and  that  it  is  inconsistent  with  any 
obligation  at  all,  either  legal  or  moral,  on  the  part  of  the  town. 
So,  too,  it  seems  to  me  that  this  obligation  extends  to  the  full 
term  of  the  company's  charter, — certainly  to  the  full  period  of  its 
subsequent  written  contract  with  the  town.  As  already  observed, 
this  was  no  charity,  no  mere  benefaction  to  this  town.  It  was  a 
matter  of  business,  for  ordinary  business  profit  The  monopoly 
in  the  chance  of  the  profit  was  just  as  much  within  the  obligations 
of  good  faith  and  fair  dealing  as  the  chance  of  getting  back  the 
ori^nal  investment.  The  capital  never  could  have  been  raised 
without  the  investor's  faith  in  his  right  to  realize  profit  The  act 
<»f  disappointing  him  in  the  realization  of  that  business  profit,  and 
the  consequent  right  to  the  continuance  of  this  franchise,  and  the 
contract  fixing  rates  under  it,  for  the  purpose  of  earning  that  profit, 
would  therefore  seem  to  be  just  as  much  a  violation  of  good  faith 
and  fair  dealing  as  the  act  which  should  take  away  his  chance 
of  getting  back  his  capital  The  court  of  appeals  seems  to  have 
settled  that  principle  in  the  case  of  People  v.  O'Brien,  111  N.  Y. 
1,  18  N.  E.  Rep.  692.  In  this  case  the  legislature,  for  well-known 
reasons,  dissolved  the  corporation  of  the  Broadway  Surface  Bail- 
road  Company,  and  the  "material  question  for  discussion,"  as  the 
court  says,  (page  34,  111  N.  Y.,  and  page  696,  18  N.  E.  Eep.,)  was 
'^whether  the  franchise  to  maintain  tracks  and  run  cars  in  Broad- 
way survived  the  dissolution  of  the  corporation."  The  court  of 
appeals  says: 

'*When  we  consider  the  mode  required  by  the  statutes  and  the  constitution 
to  be  pui-sued  In  disposing  of  this  franchise,  the  inference  as  to  its  perpetuity 
seems  to  be  irresistible;  for  it  cannot  be  supposed  that  either  the  legislature 
or  the  framers  of  the  constitution  intended  to  offer  for  public  sale  property 
the  title  to  which  was  defeasible  at  the  option  of  the  vendor,  or  that  such 
property  could  be  made  the  subject  of  successiye  sales  to  different  vendors, 
as  often  as  popular  caprice  might  require  it  to  be  done.  Neither  can  it  be 
supposed  that  they  contemplated  the  resumption  of  the  property,  which  they 
had  expressly  authorized  their  grantee  to  mortgage  and  otherwise  dispose  of, 
to  tbe  destruction  of  Interest  created  therein  by  their  consent    We  ai*e  there- 
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fore  of  fho  opinion  that  the  Broadway  Surface  Railroad  Compnny  tiook  an 
estate  in  perpetuity  in  Broadway,  through  its  grant  from  the  dty,  under  the 
authority  of  the  constitution  and  the  act  of  the  legislature.  It  is  also  weU 
settled  by  authority  In  this  state  that  such  a  right  constitutes  property,  within 
the  usual  and  common  signification  of  that  word.  Railroad  CJo.  v.  Kerr,  72  N. 
Y.  330;  People  v.  Sturtevant,  9  N.  Y.  263.  When  we  consider  tbe  generality 
with  which  InvestmentB  have  been  made  In  securities  based  upon  the  corpo- 
rate franchises  throughout  the  whole  country,  the  numerous  laws  adopted  in 
the  several  states  providing  for  their  security  and  enjoyment,  and  the  extent 
of  litigation  conducted  in  the  various  courts,  state  and  federal.  In  which 
they  have  been  upheld  and  enforced,  t2iere  is  no  question  but  that,  in  the 
view  of  legislatures,  courts,  and  the  public  at  large,  certain  corporate  fran- 
chises have  been  uniformly  regarded  as  indestructible  by  legislative  authori- 
ty, and  as  constituting  property  in  the  highest  sense  of  the  term.  It  is,  how- 
over,  earnestly  contended  for  the  state  that  such  a  franchise  is  a  mere  license 
or  ptiTilege  enjoyable  during  the  life  of  the  grantee  only,  and  revocable  at 
the  will  of  the  state.  We  believe  this  proposition  to  be  entirely  repugnant 
to  Justice  and  reason,  but  contrary  to  the  uniform  course  of  authority  in  this 
country.  The  laws  of  this  state  have  made  such  interest  taxable,  inheritable, 
alienable,  subject  to  levy  and  sale  under  execution,  to  condemnation  under 
the  exercise  of  the  right  of  eminent  domain,  and  inyested  th^n  with  tbe  at- 
tributes of  property  generally." 

It  thus  seems  plain  that  since  this  town  was  estopped  by  its 
obligation  of  good  faith  and  fair  dealing  from  doing  or  permitting 
any  act  which  would  permit  rivalry  in  this  business,  the  city, 
which  was  its  mere  successor,  ought,  in  common  honesty,  to  be 
bound  by  a  similar  obligation,  and  to  precisely  the  same  extent. 
If  the  town  could  not  lawfully  permit  any  other  water  corpora- 
tion to  enter  this  territory,  how  could  it  lawfully  permit  the  raunic- 
ipal  corporation,  which  exercises  its  water  purveying  functions 
as  a  mere  private  business,  to  enter  the  field?  The  obligation  on 
the  part  of  the  town  to  exclude  competition  did  not  grow  out  of 
its  want  of  power  to  erect  waterworks  itself,  but  out  of  the  implied 
contract  which  it  made  when  it  granted  this  franchise^  and  the 
subsequent  written  contract  which  it  made,  fixing  rates,  eta 
Hence  a  mere  act  enlarging  the  city  boundary  cannot  justify  the 
inference  of  a  purpose  on  tiie  part  of  the  legislature  to  evade,  or 
allow  the  tofwn  to  evade,  its  contract  obligations  to  this  company. 
No  one  would  think  of  applying  such  a  rule  to  any  other  obliga- 
tion of  the  town.  It  therefore  follows  that  if  the  annexation  act 
had  contained  no  prohibition  at  all  against  the  city,  it  would  have 
been  a  violation  of  good  faith,  nay,  of  common  honesty,  for  it  tn 
have  attempted  to  enter  the  territory,  and  set  up  a  water  busi- 
ness in  rivalry  with  this  company. 

We  come,  then,  to  consider  the  force  and  effect  of  these  prohibi- 
tions. It  is  said  that  they  were  repealable.  But  what  <rf  that? 
Tlieir  adoption  gave  no  new  rights.  Hence  it  is  certain  that  their 
repeal  could  take  no  rights  away.  In  my  view  they  stand  as 
plain  legislative  recognition  of  the  nature  and  character  of  this 
company's  rights  in  and  against  this  town.  Since  these  rights 
to  the  franchise  itself  rested  in  the  contract  between  the  com- 
pany and  the  town,  they  were  unrepealable  because  of  the  limita- 
tions, not  only  of  the  state  constitution,  but  of  a  fundamental  pro- 
vision of  the  federal  constitution.     These  rights  constitate  well- 
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recognized  x>ermanent  property,  which  could  not  be  taken  for  even 
public  use,  much  less  for  use  in  this  priyate  water  business,  with- 
out just  compensation.  So,  too,  the  attempt  to  avoid  them  by 
mere  legislation  would  have  been  to  impair  the  force,  effect,  and 
validity  of  a  contract  I  regard  these  conclusions  as  fully  sus- 
tained by  authority.  Trustees  v.  Woodward,  4  Wheat  618;  People 
V.  CyBrien,  111  N.  Y.  149,  18  N.  E.  Rep.  692;  Sloan  v.  Railroad  Co., 
61  Mow  24.  In  this  view  the  prohibitions  of  the  annexation  act 
against  the  city  are  plain  recognitions  of  the  inviolability  of  these 
rights,  especially  of  the  character  ot  this  franchise.  Hence  the 
commissioners  proceeded  on  an  erroneous  theory  when  they  at- 
tempted to  appraise  them  on  the  .hypothesis  that  they  were  re- 
X)ealable,  or  not  ^elusive;  and,  since  they  have  themselves  certi- 
fied that  their  award  for  these  particular  rights  is.  for  a  materi- 
ally less  sum  than  they  would  have  awarded  upon  the  theory 
of  their  exclusiveness  and  permanency,  it  follows  that  their  error 
involves  substantial  injustice  to  this  company.  The  result  is 
their  award  cannot  be  affirmed.  Nor  can  I,  after  careful  reflec- 
tion, discover  anything  in  conflict  with  these  inferences  in  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  420;  Oregon  Ry.  &  Nav. 
Co.  V.  Oregonian  Ry.  Co.,  130  U.  S.  1,  9  Sup.  Ct  Rep.  409;  or  Stein 
V.  Water  Supply  Co.,  141  U.  S.  67,  11  Sup.  Ct  Rep.  892.  On  the 
contrary,  the  cases  cited  in  the  latter  seem  to  me  to  sustain,  rath- 
er than  refute,  the  view  which  I  have  taken  of  this  franchise,  etc. 

It  seems  to  me  that  there  can  be  no  two  sides  to  this  question, 
either  in  reason  or  authority.  The  city  of  Brooklyn,  if  it  desires 
to  acquire  property  for  a  private  si)eculation,  must  pay  the  owners 
just  compensation,  L  e.  what  it  is  worth  in  dollars  and  cents  to 
such  owners.  This  view-  is  so  clearly  in  accord  with  all  the  judi- 
cial decisions  in  this  country  that  not  a  case  holding  otherwise 
is  cited  by  the  counsel  for  the  i)etitioner  upon  their  brief.  In 
conclusion  I  may  add  that  the  annexation  act  and  the  decisions 
of  the  court  of  appeals  treat  the  company  as  in  exclusive  posses- 
sion of  the  territory  of  the  town  during  the  term  of  its  charter. 
They  treat  such  possession  as  lawful,  and  entitled  to  protection 
against  its  only  possible  i^eriL  These  successive  legislative  and 
judicial  interpretations  of  the  company's  position  are  in  accord  with 
the  policy  of  the  state.  They  do  not  in  any  way  contravene  that 
provision  of  the  state  constitution  which  forbids  the  passage  of 
a  local  or  private  bill  granting  an  exclusive  franchise.  Neither 
do  they  contravene  the  constitutional  provision  that  general  and 
special  acts  passed  for  the  formation  of  corporations  may  be  al- 
tered from  time  to  time  or  repealed.  This  latter  provision  pre- 
pared the  way  for  new  legislation,  but  does  not  authorize  the  im- 
pairment of  any  contract  made  under  existing  law. 

We  come,  then,  to  the  question  of  the  practical  disposition  of 
the  case.  As  already  observed,  the  court  has  a  power  to  correct 
their  error  in  the  matter  of  valuation.  Under  the  act  of  1892  the 
court  must  confirm  or  set  aside  the  award.  The  power  to  ap- 
praise resides  in  the  commissioners,     I  reach  this  conclusion  re- 
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Inctantly,  because  of  the  expense  of  a  new  hearing.  But  this 
embarrassment  is  the  fault  of  the  statute.  The  question  then  re- 
curs, "Shall  the  case  be  referred  back  to  the  old  commissioners,  or 
shall  new  ones  be  appointed?'*  I  have  concluded  that  the  anal 
ogies  of  ordinary  practice  require  the  appointment  of  new  commifr 
sioners.  Certainly  no  one  would  think  of  sending  so  important  a 
matter  back  to  the  same  jury  which  had  once  passed  upon  it,  eren 
if  that  were  practicable;  and  any  juror  who  had  once  joined  in  a 
verdict  would  be  excluded  in  a  new  trial  of  an  ordinary  case. 

This  opinion  is  necessarily  long,  for  the  reason  that  I  have  not 
had  time  to  condense  it,  and  I  have  yielded  to  a  desire  to  make 
it  so  plain  that  tmy  person  of  oidinary  intelligence  can  understand 
it  fully, — can  be  convinced,  as  I  am,  that  reason  and  authority 
both  leave  no  other  alternative  but  the  one  herein  indicated.  Sev- 
eral other  points  are  raised  by  the  defendants^  but  they  are  of 
minor  importance,  and  need  no  comment 

Since  the  foregoing  was  written,  my  attention  has  been  called 
to  the  exhaustive  opinion  of  Mr.  Justice  Brewer  in  Monongahela 
Nav.  Co.  V.  U.  S.,  decided  by  the  United  States  supreme  court 
March  27,  1893,  (13  Sup.  Ct  Bep.  622,)  which  covers  most  of  the 
points  already  discussed.  Here  was  an  express  act  of  congress 
not  to  value  the  franchise.  It  is  well  held  that  the  value  of  prop- 
erty taken  in  such  a  proceeding  as  this  is  a  judicial,  and  not  a 
legislative,  question.  Here  was  an  attempt  to  take  a  franchise 
under  a  federal  right  of  eminent  domain,  which  is  superior  even 
to  that  of  the  state,  and  yet  his  honor  truly  puts  it  thus: 

•The  franchise  is  a  vested  right.  The  state  has  power  to  grant  It-  It  m&s 
retake,  as  it  may  take,  any  other  private  property  for  public  use,  npon  the 
payment  of  just  compensation.  A  lil^e,  though  l^perior,  power  exists  in  tht 
national  government.  It  may  take  it  for  public  purposes,  and  take  it  against 
the  wiU  of  the  state,  but  it  can  no  more  take  the  franchise  which  the  suite 
lias  given  than  it  can  take  any  private  property  belonging  to  an  individual** 

And,  again,  in  closing  the  opinicm: 

"Our  conclusion  is  that  with  the  ownership  of  the  tangible  property,  l^allj 
held  in  this  place,  the  company  also  has  a  vested  right  to  receive  tolls  for  its 
use.  But  such  franchise  is  as  much  a  vested  right  of  property  as  the  owner- 
ship of  the  tangible  property;  but  the  right  of  the  national  government,  un- 
der its  grant  of  power  to  regulate  commerce,  to  condemn  and  appropriate 
this  land,  then  b^onging  to  the  navigation  company,  is  subject  to  tlie  limitar 
tions  imposed  by  the  fifth  amendment,— that  private  property  shall  not  be 
taken  for  public  use  without  Just  compensation;  tihat  such  Just  compensatioa 
requires  the  payment  for  the  franchise  to  take  tolls,  as  weU  as  for  the  vahie 
of  the  tangible  property;  and  that  the  assertion  by  congress  of  its  purpose  to 
take  the  proper^  does  not  destroy  the  state  franchise." 

If  all  this  may  be  held  of  a  power  which  is  superior  to  that  of 
the  state  legislature,  what  remains  to  be  said  to  belittle  the  value 
of  this  company's  franchise  on  the  theory  that  it  may  be  repealed? 
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KNAPP  V.  SWEET  et  aL 
(Supreme  Ck>Tirt,  Speolal  Term,  CHiemmig  Gocinly.   May  20,  1880.) 

1.  Action  against  Constable— Failure  to  Return  Execution  —  Defensesl 

Ck)de  Civil  Proc.  §  3039,  providlDg  that  where  a  constable  neglects  to 
return,  within  a  certain  time,  an  execution  issued  on  a  judgment  for 
uiouey  only,  the  execution  creditor  "may  recover  in  an  action  against 
the  constable  the  amount  of  the  execution,"  does  not  give  an  absolute 
right  of  recoveiy  in  such  case,  but  it  may  be  shown  as  a  defense  that  the 
execution  debtor  had  no  property  subject  to  execution. 

2.  Same— Liasility  op  Sureties. 

Where  a  constable's  bond  Is  conditioned  to  pay  over  all  mon^B  received 
by  him,  and  such  damages  as  any  person  "may  sustain  from  or  by  any 
act  or  thing  done  by  the  said"  constable,  the  surety  is  not  absolutely  lia- 
ble to  an  execution  creditor  for  the  statutory  penalty,  which  the  con- 
stable incurs  on  his  failure  to  return  an  execution,  but  he  may  show  that 
the  execution  creditor  was  not  injured  by  such  failure. 

Action  by  Wilmot  E.  Knapp,  as  receiver  of  Walter  E.  Colegrovey 
against  Jacob  D.  Sweet  and  Paul  Colson.  There  was  a  verdict  for 
defendants,  and  plaintiff  moves  for  a  new  trial  on  a  case  and  ex- 
ceptions.    Denied. 

H-  D.  Wilcox,  for  plaintiff. 

BL  H.  Rockwell,  for  defendants. 

FORBES,  J.  This  action  was  commenced  in  the  name  of  Walter 
E.  Ck)legrove  as  plaintiff  against  the  defendant  Jacob  D.  Sweet, 
who  was  an  acting  constable  in  the  county  of  Chemung,  and  Paul 
Colson,  who  was  the  surety  of  the  other  defendant  upon  a  con- 
stable's bond.  The  action  was  sought  to  be  maintained  on  two 
theories.  Walter  E.  Colegrove  obtained  a  judgment  in  justice's 
court  in  the  county  of  Chemung  against  Nancy  Benson  and  Henry 
H.  Benson  for  f49.14  damages  and  $5  costs,  amounting  in  all  to 
the  sum  of  f54.14.  An  execution  was  issued  upon  said  judgment, 
and,  by  a  special  arrangement  with  the  defendant  Sweet,  was 
placed  in  his  hands  for  enforcement  under  an  agreement,  made  at 
the  time,  that  the  defendant  Sweet  was  to  receive  a  bond  of  in- 
demnity from  the  plaintiff  upon  said  execution.  Sweet  communi- 
cated to  the  plaintiff's  agent,  before  he  received  the  execution, 
that  the  defendants  had  no  property  out  of  which'  said  execution 
could  be  made;  that  there  were  certain  chattel  mortgages  cover- 
ing all  the  property  which  they  owned,  and  against  which  the 
execution  could  have  been  otherwise  levied,  and  the  judgment  col- 
lected; and  the  defendant  Sweet  declined  to  attempt  to  enforce 
the  execution  in  the  ordinary  way.  The  evidence  shows  that  the 
plaintiff  agreed  to  visit  the  town  clerk's  office,  ascertain  the  facts 
concerning  the  property  of  the  defendants  in  the  execution,  com- 
municate with  the  defendant  Sweet  in  reference  thereto,  and  give 
him  a  bond  of  indemnity,  if  the  plaintiff  concluded  to  try  to  en- 
force the  execution.  The  defendant  Sweet  thereupon  levied  upon 
the  property  of  the  Bensons,  advertised  it  for  sale  in  the  usual 
way,  postponed  the  sale  twice,  and  waited  for  the  bond  of  indem- 
v.24N.Y.8.no.lO — 52 
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nity  which  had  been  agreed  upon.  The  plaintiff  in  the  judgment 
failing  to  execute  the  bond  of  indemnity,  the  defendant  Sweet, 
within  the  time  required  by  law  to  return  his  execution,  Bon^t 
to  make  a  return  thereof  to  the  justice  who  rendered  the  judg- 
ment and  issued  the  execution.  The  plaintiff  in  the  judgment  and 
the  justice  before  whom  the  judgment  was  rendered  lived  near 
each  other.  The  defendant  Sweet  lived  in  another  town,  in  a 
remote  part  of  the  county,  some  16  or  18  miles  from  CWegrove.  Not 
finding  the  justice  at  home,  Sweet  left  the  execution  witk  one 
Quinn,  who  was  a  constable  in  that  town,  with  instructions  to 
him  to  hand  the  execution  to  the  justice;  Sweet  having  made  his 
return  in  form  upon  the  execution  nulla  bona.  Quinn  was  taken 
sick,  and  failed  to  hand  the  execution  to  the  justice  within  the 
60  days  allowed  by  law.  The  plaintiff  in  the  judgment  was  his 
attending  physician,  and  knew  of  the  return  upon  the  execution, 
and  that  it  was  in  the  hands  of  Quinn,  with  instructions  to  hand 
the  same  to  the  justice.  This  action  was  commenced  against 
the  defendants  to  recover  the  amount  of  the  judgment,  with  interest 
thereon,  upon  the  theory — ^First,  that  the  constable.  Sweet,  did 
not  return  the  execution  within  the  time  required  by  law;  and, 
secondly,  upon  the  ground  that  he  released  his  levy  upon  property 
out  of  which  the  money  upon  the  execution  could  have  been  made. 

Among  other  defenses,  the  defendants  claim  that  the  execution 
was  accepted  by  the  constable  with  the  express  understanding 
that  he  was  to  be  indemnified  by  Colegrove,  and  that  the  execu- 
tion was  held  by  him,  and  the  return  thereof  delayed  until  the  60 
days  had  nearly  expired,  awaiting  the  fulfillment  of  that  agreement 
on  Colegrove's  part;  secondly,  that  the  Bensons  had  no  property  out 
of  which  the  amount  of  the  execution  could  have  been  made,  and 
that  the  plaintiff  in  the  judgment  suffered  no  damages  in  «»- 
sequence  of  the  nonreturn  of  said  execution.  The  case  was  tried 
at  the  Chemung  circuit,  before  a  jury,  which  rendered  a  verdict 
for  the  defendants.  This  motion  is  made  for  a  new  trial  upon 
a  case  and  exceptions,  and  the  only  question  which  needs  any  seri- 
ous consideration  is  the  one  already  suggested  by  the  last-named 
defense. 

The  court  was  asked  to  charge  that  under  section  3039  of  the 
Code  of  Civil  Procedure  the  plaintiff  was  entitled  to  recover  for 
the  nonreturn  of  the  execution.  This  request  was  unqualified, 
and  assumed  that  the  plaintiff  was  entitled  to  recover  the  full 
amount  of  the  judgment  and  execution,  independently  of  the 
question  whether  the  judgment  could  have  been  enforced  against 
the  Bensons,  or  that  any  damages  had  been  sustained  by  the 
plaintiff  in  the  nonreturn.  The  court  refused  to  thus  charge,  and 
an  exception  was  taken  by  the  plaintiff's  attorney;  the  court  hold- 
ing and  ruling  that,  upon  the  complaint,  the  question  was  one  to 
enforce  the  liability  of  the  defendants  upon  the  constable's  bond. 
Section  3039  provides  that  an  action  may  be  maintained  against 
the  constable  for  a  neglect  to  return  an  execution  within  *'sixty-fire 
days  after  the  return  day  thereof,  and  that  the  party  in  whose  faror 
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it  was  iBBued  may  recover^  in  an  action  against  ttie  constable,  the 
amount  of  the  execution,  if  it  was  issued  upon  a  judgment  for  a 
sum  of  money  only,  with  interest  from  the  time  when  the  judg- 
ment was  rendered."  The  contention  of  the  plaintiff  is  that  this 
section  must  be  construed  as  giving  an  absolute  right  of  recovery, 
not  only  against  the 'constable,  but  against  his  surety  upon  the 
bond.  This  we  do  not  believe  to  be  a  warranted  construction  of 
the  section  referred  to.  While  such  an  action,  within  the.  terms 
of  the  section,  may  be  commenced  against  the  constable,  it  is 
doubtful,  as  the  law  now  stands,  under  the  complaint  and  upon 
the  form  of  undertaking  in  this  case,  whether  such  an  action  can 
be  maintained.  Undoubtedly  the  nonreturn  of  an  execution  in 
an  action  against  the  constable  and  his  surety  might  be  used  as 
prima  facie  evidence  of  their  liability  upon  the  bond  where  no 
defense  was  interposed,  and  no  evidence  given  upon  the  trial 
warranting  a  submission  to  the  jury  of  the  question  as  to  whether 
there  had  been  a  breach  or  neglect  of  duty  from  which  the  plain- 
tiff in  the  execution  had  suffered  damages.  This  would  seem 
to  be  so  from  section  3041,  which  provides  for  an  action  against 
the  constable  and  his  sureties  for  a  neglect  to  pay  over  money 
which  has  been  collected  upon  an  execution;  but  this  section  does 
not  necessarily  exclude  the  idea  that  an  action  may  be  maintained 
by  the  judgment  creditor  for  a  neglect  of  duty  on  the  part  of  the 
constable,  under  section  3039.  Bectipn  3039  is  in  the  nature  of 
a  penalty  imposed  for  a  neglect  of  duty  on  the  part  of  a  constable 
to  return  the  execution  within  65  days  after  the  return  day  thereof, 
and  the  nonreturn  is  prima  facie  evidence  of  his  liability  for  the 
amount  of  the  judgment  and  interest  thereon.  But  is  this  rule  to 
be  applied  when  a  defense  is  made  that  the  plaintiff  in  the  exe- 
cution was  not  damaged  or  injured  from  the  want  of  such  return? 
We  think  not  It  was  held  in  the  case  of  Curry  v.  Parley,  8  Daly, 
228,  "that  the  constable  does  not  incur  the  statutory  penalty  by 
his  failure  to  return  and  file  the  execution  within  the  time  specified 
if  in  fact  he  has  not  collected  any  money  thereupon." 

The  undertaking  on  the  part  of  the  defendant  Golson,  and  also 
on  the  part  of  the  defendant  Sweet,  who  executed  the  bond  as 
surety  was:  First,  "that  they  did  jointly  and  severally  agree 
to  imy  to  each  and  every  person  who  may  be  entitled  thereto  all 
such  sums  of  money  as  the  said  Jacob  D.  Sweet  may  become  liable 
to  pay  on  account  of  any  execution  or  treasurer's  warrant  or  other 
process  which  shall  be  delivered  to  him  for  collection;"  second, 
**and  we  do  hereby  further  jointly  and  severally  agree  to  pay  each 
and  every  person  any  damages  which  he  may  sustain  from  or  by 
any  act  or  thing  done  by  the  said  Jacob  D.  Sweet  as  constable, 
by  virtue  of  his  said  oflSce  of  constable."  This  was  the  extent  of 
the  undertaking  on  the  part  of  the  defendant  Colson,  and  he  could 
be  held  to  no  further  liability  than  that  which  was  undertaken  by 
him,  to  wit,  "to  pay  any  damages  which  the  plaintiff  in  the  exe- 
cution sustained"  by  reason  of  any  neglect  of  duty  on  the  part 
of  the  constable  in  returning,  or  in  an  omission  to  return,  within 


Digitized  by 


Google 


820  NEW   YOBK  SUPPLBMENT,  vd.  24.  [Sup.  Ct, 

the  time,  prescribed  by  law,  the  execution  which  was  placed  in  his 
hands.     People  v.  Lucas^  93  N.  Y.  585. 

Was  the  plaintiff  entitled  to  an  nnqualifled  charge  to  the  juiy, 
under  the  evidence  in  this  case,  upon  the  defense  made,  that  the 
constable  was  liable,  and  that  his  bondsman  was  liable  with  hiiii, 
whether  the  plaintiff  in  the  execution  had'  been  damaged  or  not 
by  the  nonreturn  of  the  execution?  This  was  a  defense  in  miti- 
gation of  damages,  an  attempt  to  lessen  the  extent  of  the  liability 
on  the  part  of  the  constable  and  his  surety.  This  position  seems 
to  be  warranted  by  all  of  the  earlier  cases  in  this  state  and  in 
Massachusetts.  Weld  v.  Bartlett,  10  Mass.  474  See  Freem. 
Ex'ns,  §  368,  p.  608;  Pardee  v.  Robertson,  6  Hill,  550;  Ledyard  t. 
Jones,  7  N.  Y.  550;  Bowman  v.  CJomell,  39  Barb.  69.  Section  3039 
cannot  always  be  enforced  literally.  The  constable  may  defend 
himself  upon  the  ground  that  the  property  was  taken  from  him 
by  legal  procees,  (Swezey  v.  Lott,  21  N.  Y.  481,)  or  that  the  judg- 
ment upon  which  he  was  required  to  enforce  the  execution  was 
void;  and  this  is  a  perfect  defense  to  the  nonreturn,  or  the  want 
of  enforcement  of  his  execution,  (Beid  v.  Stegman,  [N.  Y.  App.]  1 N. 
E.  Rep.  672.)  Again,  the  sheriff  may  show,  in  mitigation  of  dam- 
ages, in  such  an  action,  that  he  was  unable  to  collect  the  execu- 
tion by  an  exercise  of  proper  diligence, — ^as  that  the  defendant  in 
the  execution  was  insolvent;  or  he  may  show  that  the  plaintiffs 
conduct  was  such  that  it  was  the  cause  or  the  excuse  for  the  non- 
return of  the  execution.  Bank  v.  Curtiss,  1  Hill,  275.  In  an  ac- 
tion against  a  sheriff  for  an  escape  he  may  give  evidence  of  the 
poverty  of  the  prisoner,  or  give  evidence  of  other  circumstances 
tending  to  show  the  actual  damage  of  the  plaintiff,  and  to  this 
amount  the  jury  are  authorized  to  limit  the  verdict  Patterson 
V,  Westervelt,  17  Wend.  543.  In  an  action  against  a  constable 
for  a  false  return  to  an  execution  the  defendant  may  prove,  in  bar 
of  the  action,  that  the  judgment  was  reversed.  Inman  v.  McNeil, 
57  How.  Pr.  151*  Upon  this  branch  of  the  case,  therefore,  we 
think  the  charge  was  as  favorable  to  the  plamtiff  as  it  could  have 
been  made  under  the  evidence  in  this  case.  There  is  probably  no 
doubt  that  the  execution  was  not  properly  returned,  within  the 
requirements  of  the  Code  of  Civil  Procedure,  relating  to  justice's 
court;  and  the  jury  was  so  charged.  Hunt  v.  Barry,  (Ca  Ct)  6 
N.  Y.  Supp.  568;  Hampton  v.  Boylan,  46  Hun,  152.  Upon  the 
question  of  the  liability  of  the  defendant  Sweet  and  Ids  surety, 
under  the  bond,  the  charge  of  the  court  to  the  jury  was  as  favorable 
to  the  plaintiff  as  the  law  requires.  The  motion  for  a  new  trial 
must  be  denied,  with  costs  to  the  defendants. 
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(4  Misc.  Rep.  52a) 
SIBOMAN  T.  KEBLBR. 

(CommoQ  Pleas  of  New  York  City  and  County,  General  Tenn.    Avtg.  0,  1893.) 

1.  Revjbw  on  Appeal— Adhbbtko  to  Theory  of  Case. 

In  an  action  against  a  boardins:  house  keeper  for  the  loss  of  apparel 
belonging  to  a  boarder,  and  stolen  from  his  room  during  his  absence, 
where  it  appears  from  the  justice's  return  and  the  proceedlnjjs  on  tlie 
trial  that  the  complaint,  which  was  oral,  was  founded  on  a  cliarge  of 
negligence  on  defendant's  part,  and  that  theory  was  acquiesced  in  by 
both  parties,  plaintiff  cannot  have  a  judgment  in  his  ftiTor  afiELrmed  on  ap- 
peal on  the  ground  that  the  evidence  showed  a  conversion  by  defendant, 
she  having  taken  possession  of  his  room  during  his  temporary  absence. 
S.  BoARDiNo  House  Keeper— Liability— Loss  of  Goods. 

A  boarding  house  keeper  is  liable  for  the  loss  of  goods  belonging  to  a 
boarder  only  if  he  has  omitted  to  exercise  ordinary  care  to  prevent  It 
t.  Sams— Dbgrbb  of  Care. 

A  boarding  house  keeper  is  under  no  obligation  to  keep  a  boarder's  room 
locked  In  his  absence. 
4.  Same. 

The  failure  of  a  boarding  house  keeper  to  rid  her  house  of  a  boarder 
who  had  twice  failed  to  securely  close  the  front  door  after  entering  late 
at  night  does  not  show  a  want  of  ordinary  care  to  protect  her  patrons' 
effects. 

Appeal  from  seventh  district  conrL 

Action  by  Richard  Riegman  against  Sarah  W.  Keeler.    From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed, 
Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

Albert  F.  Hagar,  for  appellant 
Sol.  Kohn,  for  respondent. 

BISCHOFF,  J,  Plaintiff  sued  to  recover  damages  which  he 
claimed  had  resulted  to  him  and  Mb  assignor  from  the  Iobs  of  cer- 
tain wearing  appcirel  while  they  were  patrons  of  defendant's  board- 
ing house.  It  was  conceded  that  the  property  had  been  purloined 
from  plaintiff's  room,  but  it  was  contended  that  defendant  could 
have  prevented  loss  by  the  exercise  of  due  care,  which  she  had 
omitted.  The  action  was  tried  by  the  justice  without  a  jury,  and 
resulted  in  a  judgment  for  plaintiff.  The  complaint  was  oral,  but 
it  appears  from  the  justice's  return  and  the  proceedings  on  the 
trial  that  it  was  founded  upon  an  alleged  cause  of  action  for  dam- 
ages arising  from  defendant's  negligence,  and  such  was  the  theory 
acquiesced  in  by  both  litigants.  Seemingly  apprehensive,  however, 
tiiat  his  claim  of  negligence  is  not  sustained  by  the  evidence,  re- 
spondent's counsel  contends  that  the  judgment  should  be  affirmed 
notwithstanding,  because  the  evidence  is  suf^cient  to  authorize 
a  recovery  against  defendant  in  conversion,  it  appearing  that 
defendant  had  assumed  possession  of  plaintiff's  room  during  his 
temporary  absence  therefrom.  That  contention  should  not  be  per- 
mitted to  prevail.  The  recovery  must  in  every  case  be  secundum 
allegata  et  probata,  (Romeyn  v.  Sickles,  108  N.  Y.  650,  15  N.  E. 
Bep.  698;)  and  the  theory  of  the  action  which  was  adopted  by  the 
trial  court  with  the  acquiescence  of  the  parties  will  govern  in  the 
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appellate  court  for  the  purpoBe  of  review,  (Home  Ins.  Co.  v.  Wegtern 
Transp.  Co.,  51  N.  Y.  93,  96;  Stapenhorst  v,  Wolff,  65  N.  Y.  596.) 
In  part,  at  least,  plaintiff's  right  to  the  damages  awarded  is  de- 
pendent npon  an  assignment  to  him  of  his  brother's  alleged  daim 
against  defendant  for  damages  arising  from  the  latter's  negligence; 
and  were  we  now  to  affirm  the  judgment  because  the  facts  de- 
veloped on  the  trial  may  show  a  conversion  by  defendant  of  the 
property  subsequently  stolen  from  her  custody,  it  would  imply  our 
sanction  of  the  recovery  in  part  without  proof  of  plaintiff's  right 
to  demand  the  damages  awarded.  The  rules  above  referred  to  are 
therefore  peculiarly  applicable  to  the  case  at  bar.  A  boarder  is 
not  a  guest  in  the  sense  in  which  it  is  applied  with  reference  to  an 
innkeeper's  liability,  (Hancock  v.  Rand,  94  N.  Y.  1,)  and,  unlike 
the  latter,  who  is  liable  as  an  insurer  of  his  patron's  goods,  (Hulett 
V.  Swift,  33  N.  Y.  571,)  a  boarding  house  keeper  is  answerable  for 
a  loss  of  the  goods  only  if  he  has  omitted  to  exercise  ordinary  care 
to  prevent  it,  (Barber  v.  Harrison,  6  City  H.  Rec.  89;  Smith  t. 
Read,  6  Daly,  33;  Cooley,  Torts,  p.  761.)  Ordinary  care  is  that 
degree  of  care  which  constitutes  the  average  of  common  prudence, 
and  would  have  been  employed  by  most  persons  under  the  same 
circumstances,  (Ernst  v.  Railroad  Co.,  35  N.  Y.  9,  26,)  and  in  the  cas? 
of  a  boarding  house  keeper  may  properly  include  the  exercise  of  a 
reasonable  degree  of  discrimination  in  the  admission  and  main- 
tenance of  persons  as  patrons  of  his  establishment.  A  boarding 
house  keeper,  furthermore,  is,  in  the  absence  of  an  agreement  to 
the  contrary,  in  contemplation  of  law,  a  custodian  of  his  patron's 
goods.  Ingalsbee  v.  Wood,  36  Barb.  452;  Smith  v.  Read,  supra. 
The  former  thus  becomes  a  bailee  of  the  latter's  goods.  The  rela- 
tion of  the  parties  creates  a  bailment  for  mutual  benefit,  which 
imposes  upon  the  bailee  a  duty  to  exercise  ordinary  care  to  protect 
the  goods  intrusted  to  him  against  loss  by  theft  or  otherwise, 
and  subjects  him  to  responsibility  for  ordinary  negligence;  that 
is  to  say,  for  the  omission  to  exercise  ordinary  care.  Story,  Bailm. 
(9th  Ed.)  §  23;  Coggs  v.  Bernard,  1  Smith,  Lead.  Cas.  (Amer.  Ed., 
Hare  &  Wallace's  notes,)  p.  382;  4  Lawson,  Rights,  Rem.  &  Pr. 
§  1698  et  seq.  If,  upon  proper  demand  by  the  bailor,  the  goods 
are  not  restored  by  the  bailee,  and  no  sufficient  excuse  therefor 
is  offered  by  the  latter,  he  may  be  deemed  to  have  converted  the 
same  to  his  own  use,  and  mnlcted  in  damages  accordingly;  but 
if  it  be  shown  that  the  goods  have  been  lost,  destroyed,  or  stolen. 
he  is  not  answerable  for  their  value,  unless  it  further  appears  thit 
with  due  care  on  the  part  of  the  bailee  the  loss,  destruction,  or 
theft  would  have  been  averted.  Claflin  v.  Meyer,  75  N.  Y.  260: 
Leoncini  v.  Post,  (Com.  PI.  N.  Y.)  13  N.  Y.  Supp.  825.  The  burden 
of  proof  in  such  a  case  is,  as  in  other  instances  of  impnted  neg'i- 
gence,  upon  him  who  asserts  the  want  of  due  care,  (Claflin  ^^ 
Meyer,  Leoncini  v.  Post,  supra,)  the  presumption  always  being  thit 
a  person  has  performed  a  dutv  required  of  him,  (Bailey,  Onus  Proh 
216;  Cosnlich  v.  Oil  Co.,  122  N.  Y.  118,-  25  N.  E.  Rep.  259;  Turner 
r.  Kouwenhoven,  100  N.  Y.  115,  121,  2  N.  E.  Rep.  637.) 
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Three  circumstances  are  urged  in  plaintifiTs  behalf  as  sustain- 
ing  the  burden  of  proof  respecting  defendant's  omission  to  exer- 
cise ordinary  care  in  the  preservation  of  her  patrons'  goods,  namely^ 
that  the  door  of  defendant's  house,  which  communicated  directly 
with  the  street,  was  maintained  by  her  in  insecure  condition 
against  the  ingress  of  unbidden  \isitors;  that  she  did  not  keep 
the  particular  room  which  was  occupied  by  plaintiff  and  his  brother 
securely  locked  during  their  absence  therefrom;  and  that  she  did 
not  eo  instant!  eject  a  fellow  boarder,  whose  excessive  conviviality 
on  one  or  two  occasions  had  caused  him  to  leave  the  front  door  ajar 
on  his  return  home  late  at  night.  From  these  alleged  facts  we 
are  asked  to  conclude  that  defendant  failed  to  exercise  ordinary 
care.  Concerning  the  first,  we  are  of  the  opinion  that  the  evi- 
dence is  directly  to  the  contrary.  True,  plaintiff  did  testify  that  he 
believed  the  front  door  to  be  insecure,  but  he  also  admitted  that  he 
never  subjected  his  belief  to  a  practical  test,  while  a  number  of 
other  witnesses,  including  plaintiff's  brother,  deposed  that  the 
door  was  as  secure  as  such  doors  generally  are,  and  could  be  opened 
from  outside  only  by  means  of  a  key.  Next,  in  the  absence  of 
proof  to  the  contrary,  we  must  assume  that  defendant  exercised 
at  least  ordinary  care  in  the  admission  of  i)ersons  as  patrons  of 
her  house  or  otherwise,  refusing  admission  to  such  as  were  known 
to  be  of  ill  repute,  vicious  inclinations  or  habits,  by  which  the 
I)ersons  or  goods  of  others  were  endangered.  Having  done  so,  she 
was  not  to  be  considered  as  an  insurer  against  acts  of  imprudence 
or  dishonesty  on  the  part  of  persons  admitted,  and  it  most  certainly 
would  have  been  an  exhibition  of  extraordinary  vigilance  if,  under 
such  circumstances,  defendant  had  kept  every  room,  nook,  and 
cranny  of  her  house  securely  locked  and  bolted  against  possible 
marauders  from  within.  Lastly,  we  are  unable  to  persuade  our- 
selves that  with  like  care  in  the  choice  of  her  patrons  it  was  even 
slight  negligence  on  the  part  of  defendant  that  she  did  not  rid 
her  house  of  a  patron  who  had  once,  or  even  twice,  relaxed  the 
exercise  of  ordinary  caution  to  securely  close  the  front  door  after 
his  ingress  late  at  night.  It  would  involve  the  severest  strain  to 
construe  this  circumstance  into  omission  by  defendant  to  use 
ordinary  care  to  protect  her  patrons'  effects.  Occasional  omissions 
of  precaution  of  merely  prudential  suggestion,  however  induced, 
are  not  of  infrequent  occurrence.  We  do  not  believe  ourselves 
at  fault  if  we  assume  that  they  have  happened  to  most,  if  not 
to  all,  persons,  and  that  they  will  happen  again  and  again,  and 
because  of  that  fact  the  frailty  of  human  foresight  in  that  respect 
may  be  said  to  fairly  enter  into  the  consideration  of  our  daily 
affairs,  and  so  that  plaintiff  and  his  brother  may  be  deemed  to 
have  entered  defendant's  house  subject  to  the  risk  of  such  occur- 
rences. If  it  was  negligence  for  defendant  to  continue  to  harbor 
an  offender  upon  discovery  of  his  transgressions,  it  would  have 
been  equally  so  for  another  to  have  afforded  htm  shelter  with  knowl- 
edge of  his  fault;  and  the  logical  sequence  of  respondent's  con- 
tention would  be  that  the  occasional  lapses  of  defendant's  con- 
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viTial  boarder  should  have  been  visited  with  punishment  so  Bevere 
that  he  would  be  from  thenceforth  and  forever  compelled  to  be 
^*a  wanderer  on  the  face  of  the  earth."  Of  course,  a  vastly  different 
aspect  of  the  matter  would  have  been  presented  had  it  appeared 
in  evidence  that  defendant  continued  to  harbor  a  patron  who  was 
habitually  remiss  in  his  attention  to  matters  of  conunon  prudence, 
4ind  whose  conduct  thus  tended  to  expose  the  persons  and  goods 
of  other  patrons  to  needless  risk.  The  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event 


(4  Mis  •    K'p    r,  0.) 
LIMAN  V.  PENNSYLVANIA  R.  CO. 

<Gommon  Pleas  of  New  York  City  and  County,  General  Term.    August  9*  1893.) 

Breach  of  Contract— Special  Damages. 

Where  plaintiff  contracts  witli  defendant  railroad  company  to  deliver 
to  plaintiff's  employe,  on  the  same  day,  a  ticket  for  transportation  to  a 
distant  city,  and  tells  the  ticket  agent  that  it  is  necessary  that  the  em- 
ploye start  at  once  in  order  to  fulfill  an  engagement  in  snch  dty.  defenl- 
ant  is  put  on  inquiry  as  to  the  special  circumstances  of  the  ci>iiruc 
and  therefore,  on  a  failure  to  deliver  the  ticket,  is  liable  for  the  t»xtH-s-«  nf 
wages  which  the  employe  would  have  earned  for  plaintiff  under  a  con- 
tract with  persons  in  the  distant  city. 

Appeal  from  sixth  district  ccnrt. 

Action  by  George  Liman  against  the  Pennsylvania  Bailroad  Com- 
pany for  breach  of  a  contract  to  deliver  a  railroad  ticket  to  plain- 
tiff's employe.  From  a  judgment  for  plaintifl,  defendant  appeals. 
Affirmed.  

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

Henry  A.  Robinson,  for  appellant 
Herbert  J.  Hindes,  for  respondent. 

BISCHOFF,  J.  On  the  trial  it  appeared  that  one  John  Baath, 
a  museum  freak,  known  as  the  'Tiongest-Headed  Man  in  the  World," 
was  under  contract  with  plaintiff  to  exhibit  himself  nnder  plain- 
tifTs  direction  for  the  agreed  compensation  of  ^5  per  week,  besides 
traveling  expenses,  and  that  plaintiff  was  under  a  further  con- 
tract with  Kohl  &  Middleton  to  exhibit  Rauth  at  their  museum  in 
Chicago  for  the  two  weeks  conmiencing  January  9,  1893,  in  con- 
sideration of  the  sum  of  (75  for  each  week  which  Kohl  &  Middleton 
Imd  promised  to  pay.  Jt  further  appeared  that  on  January  5, 
1893,  Bauth  was  in  Johnstown,  Pa.,  and  that  on  that  day  plaintiff 
paid  defendant  at  its  New  York  office  J18,  in  consideration  of  which 
defendant  undertook  to  deliver  forthwith  to  Bauth,  at  his  address  in 
Johnstown,  (which  was  at  the  time  imparted  to  defendant,)  a  railroad 
passage  ticket  to  enable  Bauth  to  proceed  by  rail  from  Johnstown 
to  Chicago.  It  still  further  appeared  that  plaintiff's  contract  with 
defendant  was  oral,  and  that,  at  the  time  of  nmking  it,  defendant 
was  informed  by  plaintiff's  representative  that  delivery  of  the 
ticket  to  Bauth  on  the  same  day  was  essential  to  enable  Rauth  to 
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proceed  to  Chicago,  where  he  was  required  to  appear  on  tiie  suc- 
ceeding 9th  day  of  the  month,  for  the  purpose  of  exhibition,  puiv 
suant  to  an  engagement  to  that  effect  It  did  not. appear  that  fur- 
ther particulars  of  plaintiff's  contract  with  Kohl  &  Middleton  were 
imparted  to  defendant,  or  that  defendant  ever  attempted  to  make 
delivery  of  the  ticket  to  Rauth,  though  plaintiff  caused  urgent  in- 
quiry to  ascertain  the  fact  of  such  delivery  to  be  made  of  defend- 
ant on  each  of  the  two  days  next  succeeding  the  day  of  his  agree- 
ment with  it  It  was  conceded  that  the  ticket  was  not  delivered. 
The  evidence  also  sufficiently  supports  a  finding  that  Bauth,  who 
had  been  advised  by  plaintiff  to  await  the  ddivery  of  the  ticket, 
did  not  proceed  to  Chicago^  in  consequence  of  which  plaintiff  lost 
the  benefits  which  would  otherwise  have  inured  to  him  from  his 
contract  with  Kohl  &  Middleton.  Upon  the  above  state  of  facts, 
plaintiff  recovered  judgment  against  defendant  for  J78,  being  the 
%18  paid  defendant  for  the  railroad  ticket,  and  $30  profit  for  each 
of  the  two  weeks'  engagement  with  Kohl  &  Middleton.  Defend- 
ant now,  while  conceding  the  rule  to  be  that  consequential  dam- 
ages resulting  from  a  breach  of  contract  by  force  of  special  cir- 
cumstances are  recoverable,  provided  they  may  be  said  to  have 
heen  within  the  reasonable  contemplation  of  the  contracting  par- 
ties at  the  time  of  making  the  contract,  (Hadley  v.  Baxendale,  9 
Exch.  353;  Booth  v.  RoUing-MiU  Co.,  60  N.  Y.  487;  Eagle  Tube 
Oo.  V.  Edward  Barr  Co.,  (Com.  PI.  N.  Y.)  10  N.  Y.  Supp.  113;  1 
Suth.  Dam.  §  50,  etc.,)  yet  assails  the  recovery  as  unwarranted, 
upon  the  ground  that  the  rule  is  inapplicable  to  the  case  at  bar, 
hecause  sufficient  information  of  the  special  circumstances  from 
which  the  damages  arose  was  not  imparted  to  it  In  this  view 
we  do  not  concur.  All  that  seems  to  be  required  is  that  sufficient 
information  of  such  special  circumstances  be  given  by  the  one  to 
the  other  of  the  contracting  parties,  so  that  the  latter  may  be  put 
ui)on  reasonable  inquiry  concerning  them:  It  was  so  held  in 
Kittenhouse  v.  Independent  Line  of  Telegraph,  44  N.  Y.  263,  265, 
wherein  the  court  of  appeals  say  with  reference  to  defendant's  n^li- 
gence  in  the  transmission  of  a  telegraphic  message: 

*'If  defendant's  agents  did  not  understand  the  Importance  or  import  of  tho 
message,  they  could  have  inquired  of  the  plaintiff;  and  hence,  for  aU  tbv 
purposes  of  this  action,  it  must  be  treated  as  fuUy  understanding  the  mes- 
sage and  the  consequences  which  would  result  from  its  erroneous  transmis 
sion." 

See,  also,  Sprague  v.  Telegraph  Co.,  6  Daly,  200,  affirmed  67  N.  Y. 
590. 

We  do  not  interpret  the  opinion  of  the  court  in  Booth  v.  Boiling- 
Mill  Co.,  supra,  as  intending  that  a  contracting  party  may,  not- 
withstanding that  he  has  been  sufficiently  informed  of  the  exist- 
ence of  a  certain  other  contract,  the  performance  of  which  is  de- 
X>endent  upon  performance  of  the  proposed  contract  with  him,  to 
put  him  upon  reasonable  inquiry  in  respect  thereto,  shield  him- 
self against  consequential  damages  by  willfully  or  deliberately 
abstaining  from  the  inquiry.     With  respect,  therefore,  to  plain- 
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tiff's  right  to  recover  the  profits  of  his  contract  with  Kohl  &  Middle- 
tOB,  plaintiff  had  adequately  discharged  the  daty  incumbent  upon 
him  when  he  informed  defendant  that  the  ticket  purchased  for  de- 
livery to  Rauth  was  required  to  enable  the  latter  to  proceed  to 
Chicago  in  fulfillment  of  an  engagement  for  his  exhibition  there 
on  the  9th  of  January.  It  was  then  that  defendant,  by  reason- 
able  inquiry,  could  have  ascertained,  if  it  cared  to  know,  what 
the  probable  extent  of  its  responsibility  for  a  breach  of  the  pro- 
posed contract  would  be.  Having  refrained  from  the  inquiry,  and 
made  the  contract  notwithstanding,  defendant  must  be  deemed  to 
have  intended  to  assume  resx)onsibility  for  such  damage  as  plain- 
tiff would  sustain  from  the  breach  of  t]ie  engagement  for  Banth's 
exhibition  in  Chicago,  in  so  far  as  that  breach  was  occaaioned 
by  defendant's  breach  of  its  contract  with  him.  It  does  not  ap- 
pear that  plaintiff  could  reasonably  have  transmitted  the  means 
of  enabling  Bauth  to  proceed  from  Johnstown  to  Chicago  in  suffi- 
cient time  to  have  prevented  the  nonfulfillment  of  his  contract 
with  Kohl  &  Middleton,  and  thus  to  have  avoided  the  damage  re- 
sulting from  the  loss  of  that  contract,  by  others  than  defendant; 
hence  plaintiff  cannot  be  said  to  have  contributed  to  the  damage 
accruing  from  defendant's  breach  of  contract,  and  the  burden  of 
proof  that  the  damage  was  increased  by  plaintiff's  neglect  was  upon 
defendant  Colrick  v.  Swinburne,  105  N.  Y.  503,  12  N.  E.  Bep.  427. 
At  any  rate,  if  other  means  were  available  to  plaintiff  in  the  re- 
spect stated,  he  was  sufficiently  excused  from  pursuing  them  by 
the  assurances  of  defendant's  agent  that  the  ticket  had  been  transr 
mitted  and  delivered  to  Rauth. 
The  judgment  is  affirmed,  with  costs. 


(4  Mlsc,  Rep.  536.) 
HECHT  V.  MOTHNER. 

(Common  Pleas  of  New  York  City  and  County,  General  Term,    August  9, 1893.) 

1.  Rbs  Judicata— Record  of  Former  Judgment— SuFFrciENcy. 

In  an  action  to  recover  the  value  of  work  performed  by  plain tifTs  as- 
signor on  certain  articles  of  clothing,  defendant  introduced  In  evidence  the 
Judgment  roll  of  an  action  of  claim  and  delivery  for  the  articles,  wherein 
defendant  was  plaintiff  and  plaintiff's  assignor  defendant,  but  which  in 
terms  only  pm-ported  to  be  a  "judgment  for  the  plaintiff"  named  therdn. 
"and  $22.50  costs,"  without  stating  that  it  was  against  the  defendant 
therein,  or  that  he  either  appeared  or  was  served  with  summons.  Bdi. 
that  this  was  insufadent  to  sustain  a  defense  of  former  adjudication  or  a 
counterclaim  for  the  amount  of  sudx  costs^ 

2.  Justice  of  District  Court— Powers. 

A  Justice  of  the  district  court  of  New  York  city  may  enter  judgment 
on  a  verdict  which  he  has  previously  assumed  to  set  aside,  since  such  jus- 
tice has  no  authority  to  set  aside  a  verdict. 

Appeal  from  fourth  district  court. 

Action  by  William  Hecht  against  Mimiie  Mothner.     From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 
Argued  before  BISCHOFP  and  GIEGERICH,  JJ. 
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A*  H.  Benick,  for  appellant 
A*  H.  Sarasohn,  foir  respondent. 

BISOHOFF,  J,  Plaintiff  sued  as  assignee  of  one  Wolf  Green- 
berg  to  recover  the  sum  of  f80.30,  the  agreed  value  of  certain 
work,  labor,  and  services  performed  by  the  latter  upon  a  number 
of  coats  at  defendant's  request,  and  sufficient  evidence  was  adduced 
on  the  trial  to  support  the  cause  of  action.  Among  the  defenses 
wts  that,  by  former  adjudication  between  Greenberg,  plaintiff's 
assignor,  and  defendant,  in  an  action  for  the  claim  and  delivery  of 
of  the  same  coats,  it  was  determined  that  Greenberg  was  entitled 
to  no  more  than  f  45.50  for  such  services,  which  sum,  it  was  claimed, 
had  been  tendered  him  before  the  commencement  of  this  action. 
It  was  also  contended  for  defendant  that  in  the  replevin  action- 
she  recovered  judgment  against  Greenberg  for  (22.50  costs,  and 
that  amount  she  sought  to  have  allowed  her  out  of  any  recovery 
by  the  plaintiff  in  this  action.  In  support  of  the  defense  of  former 
adjudication  and  of  the  counterclaim,  defendant  introduced  in 
evidence  what  purported  to  be  a  judgment  roll  of  the  nintii  dis- 
trict court  in  the  city  of  New  York,  in  an  action  wherein  Minnie 
Mothner,  the  defendant  herein,  was  plaintiff,  and  said  Wolf  Green- 
berg and  one  Abraham  Petzkey  were  named  as  defendants.  That 
record,  however,  did  not  in  terms  purport  to  be  more  than  a  "judg- 
ment for  the  plaintiflt"  named  therein  "for  return  of  the  coatp  and 
f  22.50  costs."  It  did  not  state  specifically  that  it  is  a  judgment 
against  the  persons  named  as  defendants,  or  either  of  them;  nor 
did  it  appear  therefrom  that  Greenberg  either  appeared  or  was 
served  with  the  summons  in  the  action.  It  is  impossible,  there- 
fore, to  ascertain  from  an  inspection  of  the  record  that  judgment 
was  awarded  against  Greenberg,  plaintiff's  assignor,  or  that  Green- 
berg was  concluded  by  it  Defendant's  attorney,  who  was  also 
plaintiff's  attorney  in  the  replevin  action,  testified  as  a  witness 
for  the  defendant  herein  that  Greenberg  had  appeared  by  attorney 
and  as  a  witness  in  the  replevin  action,  and  had  contested  the 
right  of  the  plaintiff  therein  to  recover.  He  also  testified  to  the 
substance  of  the  issues  litigated  in  the  replevin  action.  Assuming 
now  that  the  facts  are  as  testified  to  by  defendant's  attorney, 
they  show,  at  most,  that  the  justice,  at  the  time  of  the  trial  of 
the  replevin  action,  could  have  rendered  an  effectual  judgment 
against  Greenberg,  not,  however,  that  he  did  render  judgment 
against  him;  hence  the  record  remained  ineffectual  for  the  purposes 
for  which  it  was  offered.  Matter  dehors  the  record  is  not  com- 
petent to  show  that  the  record  is  a  judgment  for  or  against  a  par- 
ticular i)erson.  1  Black,  Judgm.  §  116  et  seq.;  Collins  v.  Hyslop, 
11  Ala.  508;  Finnagan  v.  Manchester,  12  Iowa,  521;  McCartey 
V.  Kittrell,  55  Miss.  253;  Smith  v.  Chenault,  48  Tex.  455;  Hays  v. 
Yarborough,  21  Tex.  487;  Little  v.  Birdwell,  27  Tex.  688;  Wilson 
y.  Nance,  11  Humph.  189.  The  fact  must  be  ascertainable  from 
the  record  itself. 

This  action  was  tried  May  12,  1893,  and  on  the  same  day  the 
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jury  returned  a  yerdict  for  plaintiff,  and  the  justice,  mistaJdng  his 
authority,  undertook  to  set  the  verdict  aside,  and  refused  to  enter 
judgment  for  the  plaintiff  thereon.  That  he  had  no  authority  to 
set  the  verdict  aside  was  lately  determined  in  Schwartz  v.  Wech- 
ler,  (Com.  PL  N.  Y.)  20  N.  Y.  Supp.  861;  and,  upon  discovery  of 
the  error,  the  justice,  three  days  later,  entered  judgment  for  plain- 
tiff on  the  verdict  Nor  do  we  i)erceive  that  the  justice  was  wrong 
in  so  doing.  With  the  rendition  of  the  verdict,  the  justice's  ju- 
dicial discretion,  so  far  as  the  particular  case  was  concerotd, 
ceased  and  was  at  an  end.  The  entry  of  judgment  on  the  ver- 
dict did  not  rest  in  his  discretion.  It  was  wholly  a  miniBteriial 
a,ct,  to  the  performance  of  which  plaintiff  had  an  absolute  ri^t, 
enforceable  by  mandamus  against  the  justice.  Section  1380  of 
the  consolidation  act  (chapter  410,  Laws  1882)  provides,  concon- 
ing  district  courts  in  the  city  of  New  York,  that  judgment  must  be 
entered  on  the  verdict  immediately  after  its  rendition.  This  provi- 
sion is,  however,  directory  only,  (Suth.  St  Const  §  446  et  seq.;) 
and  the  justice's  refusal  or  delay  to  enter  judgment  in  plaintiffs 
favor  on  the  verdict  could  not  have  the  effect  of  depriving  plain- 
tiff of  the  benefit  of  the  verdict,  nor  of  his  right  to  the  entry  of 
such  judgment  The  transfer  of  the  legal  title  to  Qreenberg's 
claim  against  defendant  was  sufficient  to  enable  the  plaintiff  to 
maintain  the  action,  and  to  recover  thereon,  though  the  assignor 
expected  to  share  in  the  recovciry.  Sheridan  v.  Mayor,  68  N.  Y.  30. 
The  judgment  should  be  affirmed,  with  costs. 


BATCHELDOR  V.  NUGENT. 
<Oomman  Pleas  of  New  York  City  aiid  County,  Special  Term.    August,  1893.) 

L   SUFPLBMBNTART  PrOCEEDINGS—AfFIDAVIT, 

Where  the  alficlavit  on  a  motioii  to  set  aside  an  order  for  the  examina- 
tion of  affiant  as  a  Jndinnent  debtor  in  supplement5iry  proceedings  states 
that  the  judj?ment  debtor  is  an  a^ent  for  an  insurance  company  having  un 
office  in  the  city  of  New  York,  and  that  he  has  desk  and  chair  room  In 
such  office,  it  sufficieoitly  shows  tliat  he  has  a  place  for  the  transaction  of 
business  in  person  in  the  county,  within  the  meaning  of  Code  CItU  Proc. 
§  245S. 
^  Bamb— Date  of  Issuing  Execution. 

1'he  fact  that  the  moving  affidavit  wrongly  states  the  date  of  iMgiitng  the 
execution  is  not  a  jurisdictional  defect 

Action  by  Emma  E.  Batcheldor  against  Frederick  F.  Nugent. 
Plaintiff,  having  recovered  a  judgment,  obtained  an  order  to  exam- 
ine defendant  in  supplementary  proceedings.  Defendant  moves 
to  set  aside  the  order  on  the  ground  of  irregularity.     Denied. 

Henry  DaOy,  Jr.,  for  the  motion. 
W.  Manning  Van  Heusen,  opposed. 

GIEGEBIOH,  J.  The  only  jurisdictional  question  arising  upon 
this  motion  relates  to  the  debtor  having  a  place  for  the  regular 
transaction  of  business  in  person  within  the  county  at  the  time 
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when  the  order  was  obtained.  The  other  objectionB  aire  to  formal 
defects,  as  claimed.  In  the  affldayit  of  the  judgment  debtor,  npon 
which  the  order  to  show  cause  was  granted,  he  states  that  he  has 
been  for  the  past  six  weeks,  and  still  is,  an  agent  for  an  insurance 
company  having  an  office  in  the  city  of  New  York,  and  that  he  has 
desk  and  chair  room  in  that  office.  This  is  certainly  an  office  for 
the  regular  transaction  of  business,  within  the  meaning  of  the 
Code,  and  the  principal  contention  is  that  the  judgment  debtor 
does  not  transact  the  business  in  person,  because  he  is  an  agent 
This  view  is  not  the  aspect  in  which  the  business  relation  of  princi- 
pal and  agent  has  been  regarded  by  the  courts,  with  reference  to 
these  proceedings.  It  is  held,  where  the  judgment  debtor  trans- 
acts business  through  an  agent,  that  the  agent's  place  of  business 
is  not  that  of  the  principal,  because  of  lack  of  personal  identity. 
Brown  v.  Gump,  59  How.  Pr.  507.  The  provision  relates,  not  to 
the  personal  responsibility  for  keeping  the  place  of  business  open, 
but  to  the  personal  attendance  of  the  debtor  in  the  place  so  kept 
In  absence  of  proof  that  the  judgment  debtor  was  continuously 
away  from  his  admitted  place  of  business  by  the  requirements  of 
his  occupation,  it  is  only  reasonable  to  hold  that  he  is  within  the 
intent  of  section  2458  of  the  Code  of  Civil  Procedure.^  The  case 
of  Belknap  v.  Hasbrouck,  13  Abb.  Pr.  413,  note,  is  not,  therefore, 
applicable.  The  formal  defects  alleged  are  not  material.  The 
statement  in  the  affidavit  that  the  judgment  debtor  has  "an  office*' 
for  the  transaction  of  business  in  person  merely  acts  as  a  stronger 
allegation  than  the  Code  demands  by  designating  the  nature  of 
the  ''place."  The  affidavit  has  a  very  complete  statement  of  the 
deponent's  authority,  and  bears  a  satisfactory  indorsement  of  the 
attorney's  name.     Brown  v.  Walker,  (Sup.)  8  N.  Y.  Supp.  p.  59. 

The  question  of  defendant's  residence  within  the  county  does  not 
arise,  as  the  proceedings  are  instituted  ujwn  the  ground  of  defend- 
ant's legal  place  of  business. 

The  fact  that  the  moving  affidavit  wrongly  states  the  date  of  the 
issuing  of  the  execution  does  not  go  to  the  jurisdiction.  The  only 
hardship  which  the  judgment  debtor  predicates  of  the  irregularity 
would  go  to  the  fact  of  his  residence  at  the  time  of  such  issuance, 
but  this  fact  is  not  connected  with  the  question  before  us,  as 
shown  above.     This  is  clearly  a  proper  case  for  the  court  to  dis- 

*  Code  Civil  Proc.  §  2458,  Is  as  follows:  "In  order  to  entitle  a  Judgment- 
ciofUtor  to  maintain  either  of  the  special  proceedings,  authorized  by  this  arti- 
cle, the  judgment  must  have  been  rendered  upon  the  Judgment-debtor's  ap- 
pearance, or  personal  service  of  the  summons  upon  him,  for  a  sum  not  less 
than  twenty-five  doUars;  and  the  execution  must  have  been  Issued  out  of  a 
court  of  record;  and,  either  (1)  to  the  sheriff  of  the  county  where  the  judg- 
ment-debtor has,  at  the  time  of  the  commencement  of  the  spedal  proceeding, 
a  place  for  the  regular  transaction  of  business  in  person;  or,  (2)  If  the  judg- 
ment-debtor is  then  a  resident  of  the  stsite,  to  the  sheriff  <rf  the  county  where 
he  resides;  or,  (3)  if  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of 
the  county  where  the  Judgment-roll  is  filed;  unless  the  execution  was  Issued 
out  of  a  court,  other  than  that  In  which  the  judgment  was  rendered,  and,  in 
that  case,  to  the  sheriff  of  the  county  where  the  tmnscrlpt  of  the  Judgment 
is  filed." 
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r^ard  an  immaterial  error  In  the  exercise  of  its  inherent  powen. 
Code  CiTil  Proc.  §  723.  The  motion,  therefore,  should  be  denied, 
and  the  stay  vacated,  with  f  10  costs. 


BOYD  ▼.  STEWART. 

(City  Court  of  New  YoiiE,  Spedal  Term.   March,  180S.) 

Mechanics'  Lten— Foreclobuhe— Uoksoltdation  of  Actions. 

Under  Laws  1885,  c.  342,  §  18,  providing  tliat  the  court  of  record  which 
first  obtains  jurisdiction  of  an  action  to  foreclose  a  mechanic's  Uen  may, 
on  the  application  of  the  owner  or  others  interested,  take  to  itself  for 
trial  all  subsequently  commenced  actions  of  like  character,  and  consoli- 
date them,  the  city  court  of  New  York  may  consolidate  with  an  action 
brought  therein  an  action  subsequently  brought  in  the  supreme  court 

Action  by  Clarence  N.  Boyd  against  Mary  M.  Stewart,  as  owner, 
and  others,  to  foreclose  a  mechanic's  lien.  Afterwards,  similar 
actions  against  the  same  defendants  were  brought, — one  by  John 
Sheehy,  in  the  same  court,  (city  court  of  New  York,)  and  the 
6ther  by  Henry  Iden,  in  the  supreme  court  Defendant,  Mary  M. 
Stewart,  moves  to  consolidate  with  the  first  action  the  two  actions 
subsequently  brought     Granted. 

Hawkins  &  Delafield,  (Lewis  L.  Delafield,  of  counsel,)  for  the 
motion. 

Albert  L  Sire,  Hoadley,  Lauterbach  &  Johnson,  Benjamin  Tuska, 
Isaac  L.  Sink,  Earley  &  Prendergast,  Seth  B.  Johnson,  and  Jam« 
N.  0.  Johnson,  opposed. 

PrrZSIMONS,  J.  This  is  a  motion  to  consolidate  three  actions 
brought  to  foreclose  mechanic's  liens,  and  is  made  under  section 
18  of  the  mechanic's  lien  act  of  1885,  (chapter  342.)  One  of  the 
said  actions  was  commenced  in  the  supreme  court  The  first  action 
was  commenced  in  this  court  The  plaintiff's  attorney,  who  op- 
poses this  motion,  seems  to  question  the  right  of  this  court  to 
take  to  itself  for  trial  the  action  pending  in  the  supreme  court, 
and  also  appears  to  doubt  the  constitutionality  of  the  section 
above  referred  to.  I  feel  no  such  apprehension.  The  section  in 
question  is  purely  of  statutory  creation.  Section  18  of  the  act 
of  1885  provides  that  the  court  of  record  which  first  obtains  jurist 
diction  of  such  an  action  may  take  to  itself  for  trial,  ux>on  appli- 
cation of  the  owner  or  others  interested,  all  subsequently  commenced 
actions  of  like  character,  and  consolidate  them.  As  the  first  ac- 
tion was  commenced  in  this  court,  which  is  a  court  of  record,  it 
is  very  plain  that  our  powers  are  the  same  as  if  the  first  action  was 
commenced  in  the  supreme  court  In  such  event  that  court  could 
take  the  action,  and  consolidate  it  with  the  action  pending  there. 
This  is  not  a  common-law  action,  nor  is  it  an  equity  action.  It 
is  just  what  the  statute  proclaims  it  to  be, — ^nothing  more  or  less. 
It  is,  as  before  stated,  purely  of  statutory  creation;  and  therefwe 
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the  jurisdiction  of  this  court  over  the  supreme  court  action  is  not 
affected  by  section  6  of  the  judiciary  article  (6)  of  the  constitution 
of  the  state.     Motion  granted. 


(5  MUc.  Rep.  100.) 
KIJNE  V.  GREE3N, 

(Rockland  County  Ck>urt    September  5,  1803.) 

LiiyEBT  Stable  Keepers— Li kn— Enforcement. 

Where  the  owner  of  a  horse,  In  the  keeping  of  plaintiff,  a  liyery  stable 
keeper,  obtained  possesion  thereof  by  fraud,  without  paying  plaintiff's 
charges,  plaintiff  may  recover  possession  of  the  horse,  though  he  has  not 
given  the  notice  mentioned  in  Laws  1892,  c.  91,  which  provides  that  one 
who  keeps  an  animal  under  an  agreement  with  the  owner  may  detain  it 
until  his  charges  are  paid:  "provided,  however,  tliat  notice  in  writing  shaU 
first  be  given  to  such  owner  ♦  ♦  ♦  of  the  amount  of  such  charges  and 
the  intention  to  detain  such  animals  untU  such  charges  shaU  be  paid." 

Appeal  from  justice's  court. 

Action  by  Michael  Kline  against  Charles  Green  to  recover  pos- 
session of  a  horse.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Affirmed. 

Alonzo  Wheeler,  for  appellant. 
George  A  Wyre,  for  respondent. 

WEIANT,  J.  This  action  was  brought  In  a  justice's  court  to 
recover  the  possession  of  a  horse  of  which  the  defendant  was  the 
owner.  The  plaintiff  was  a  livery  stable  keeper,  and  claims  that 
lie  was  entitled  to  maintain  this  action  by  virtue  of  his  right  to  a 
lien  upon  the  horse,  under  the  provisions  of  chapter  498  of  the 
X«aws  of  1872,  as  amended  by  chapter  145  of  the  Laws  of  1880,  and 
chapter  91  of  the  Laws  of  1892,  for  keeping  and  boarding  the  horse. 
^I^at  statute,  as  thus  amended,  enacts  that: 

"It  ShaU  bie  lawful  for  aU  persons  keeping  any  animals  at  livery  or  pasturti, 
or  boarding  the  same,  for  hire,  under  any  agreement  with  the  owner  thereof, 
to  detain  such  animals  until  all  charges  under  such  agreement  for  the  care, 
*  ♦  •  board,  ♦  ♦  ♦  of  such  animals  shaU  be  paid:  provided,  however, 
tbat  notice  in  writing  shaU  first  be  given  to  such  owner  *  *  *  of  the 
ajnount  of  such  charges  and  the  Intention  to  detain  such  animals  until  such 
<*harges  shaU  be  paid." 

The  horse  in  question  had  been  in  the  keeping  of  the  plaintiff  for 
some  months,  and  the  defendant  had  made  payments  on  account 
thereof,  and,  at  the  time  of  the  bringing  of  this  action,  the  sum  of 
about  flOO  was  due  the  plaintiff  from  the  defendant  therefor. 
The  plaintiff  claims  that  the  defendant,  by  deceit  and  misrepre- 
sentation, obtained  the  actual  possession  of  the  horse,  and  thus 
-wrongfully  deprived  him  of  his  rights,  under  the  statute  cited, 
to  perfect  his  lien  thereunder,  and  to  enforce  the  same  as  therein 
provided.  The  evidence  sustains  his  contention.  He  brought  this 
3x;tion  to  place  himself  in  legal  position  to  avail  himself  of  his 
rights  to  acquire  and  enforce  the  authorized  lien.  The  plaintiff 
served  no  notice,  however,  under  the  statute,  and  the  defendant 
oontends  that  the  plaintiff  has  therefore  no  right  to  ma1nt4iin 
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this  action.  Had  tiie  plaintiff  served  upon  the  defendant  the  re- 
quired notice,  it  seems  clear,  from  the  authorities  constming  this 
statute,  that  he  would  have  established  his  right  to  recover  and 
retain  the  horse  in  question  to  satisfy  his  claim.  The  authorities 
hold  that  this  legislative  act  is  a  remedial  one,  and  is  entitled  to 
a  liberal  construction  to  effectuate  its  purpose.  Eckhard  v.  Don- 
ohue,  9  Daly,  214,  and  cases  there  cited.  It  is  in  that  case  hdd 
that  "all  such  statutes  are  to  be  liberally  construed,  so  as  to 
give  full  effect  to  the  remedy,  in  view  of  the  beneficial  purpose 
contemplated  by  them;"  citing  Hudler  v.  Grolden,  36  !N.  Y.  447; 
Weed  V,  Tucker,  19  N.  Y.  433.  The  following  later  cases  are  to 
the  same  effect:  Ogle  v.  King,  2  City  Gt  R  83;  Lessells  v.  Fams- 
worth,  3  How.  Pr.  (N.  S.)  73,  3C4.  And,  according  to  the  construc- 
tion given  to  this  statute  by  these  authorities,  it  is  not  essential 
that  the  notice  of  lien  should  have  been  served  at  the  time  the 
owner  demands  the  surrender  of  the  animal,  in  order  to  justify 
the  keeper  in  his  'refusal  to  deliver  up  the  same.  He  is  entitled 
to  a  reasonable  time  within  which  to  prepare  and  serve  the  re- 
quired notice,  and  to  hold  possession  of  the  animal  in  the  mean 
time  as  against  the  owner.  The  authorities  cited  so  hold  and 
decide;  and,  under  these  decisions,  the  plaintiff  would  have  beeo 
entitled  to  recover  had  he  served  his  notice  of  lien  prior  to  the 
bringing  of  the  action.  In  Eckhard  v.  Donohue,  supra,  the  actioD 
was  in  replevin  by  the  owner  to  recover  the  animal  from  the 
livery  stable  keeper,  and  it  was  held  that  the  owner  could  not  re- 
cover.- The  converse  must  necessarily  follow, — ^that  the  livery 
keeper  could  have  recovered,  under  the  same  facts  and  circum- 
stances, if  he  had  been  the  plaintiff.  It  is  true  that  in  those 
cases  the  liveryman  had  served  the  statutory  notice  before  suit, 
and  acquired  his  lien,  while  here  the  plaintiff  had  not  But  he 
had,  nevertheless,  a  right  to  acquire  his  lien;  and,  as  we  have 
seen  from  the  cases  cited,  construing  the  statute,  he  had  the  right 
to  hold  possession  of  the  horse  a  reasonable  time,  after  the  owner 
should  demand  the  same,  within  which  to  prepare  and  give  the  req- 
uisite notice  to  acquire  his  lien.  Here  no  demand  was  made  by 
the  owner  of  a  surrender  of  the  horse,  and  consequently  no  oppor- 
tunity given  the  plaintiff  to  prepare  and  serve  his  notice  while 
the  horse  was  actually  in  his  possession.  He  was  entitled  to  px^ 
session  of  the  horse  for  such  purpose,  and  thereafter  to  retain 
such  x>ossession  to  enforce  his  lien.  As  was  indicated  in  Lessells 
V.  Famsworth,  supra,  the  statute  contemplates  the  giving  of  re- 
dress to  the  keeper  or  boarder  in  such  a  case  as  this.  l%.ere  is 
supposed  to  be,  as  there  was  quite  necessarily  in  this  case,  a  run- 
ning account  from  day  to  day,  week  to  week,  or  month  to  month. 
for  the  keeping  and  boarding  of  the  horse;  and,  if  the  right  of 
the  keeper  to  retain  possession  at  all  times  and  under  all  dr 
cumstances  depended  upon  his  having  ^perfected  his  lien  by  giving 
the  statutory  notice,  he  would  be  obliged  to  be  continually  giving 
notices  of  his  charges  and  lien.  The  statute  should  not  receive 
such  an  unreasonable  and  impracticable  construction.     It 
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that,  under  the  facts  and  circumstances  of  this  case,  the  fact  that 
the  plaintiff  had  not,  at  the  time  of  commencing  this  action,, 
given  the  notice  of  his  claim,  should  not  defeat  his  recovery  of  the 
possession  of  the  horse.     It  is  perfectly  clear,  and  stands  without 
controversy,  that,  when  the  defendant  obtained  possession  of  the 
horse,  the  plaintiff  had  the  legal  right  to  its  possession  under  the 
statute.     He  never  lost  or  surrendered  that  right.     It  api)ear» 
from  the  evidence  that  the  defendant  obtained  the  actual  posses- 
sion of  the  horse  by  deceit  and  misrepresentation,  and,  in  law, 
the  plaintiff,  for  the  purposes  of  this  action,  should  be  regarded  as 
in  the  lawful  possession  of  the  horse,  and  having  the  right  to 
bring  it  into  his  actual  possession,  that  he  may  avail  himself  of 
his  right  to  give  the  proper  notice,  and  retain  the  animal  to  satisfy 
his  claim,  as  provided  by  the  statute.     This  construction  is  es- 
sential to  a  just  protection  of  the  plaintiff's  rights,  and  it  works 
no  injustice  to  the  defendant.     The  latter  wrongfully  obtained 
possession  of  the  horse,  and  he  has  no  reason  to  complain  if  he 
be  compelled  to  restore  the  horse  to  the  plaintiff,  so  that  the  matter 
may  be  dealt  with  precisely  as  it  stood  when  he  committed  the 
wrongful  act     By  such  wrongful  methods,  if  they  are  to  prevail, 
an  unscrupulous  debtor  could  thus  cut  off  the  livery  keeper  or 
boarder  altogether  firom  his  lien  and  security.     Such  a  construc- 
tion of  this  statute  as  pefnnitted  an  owner  by  his  own  wrongful  act 
to  defi?at  a  lienor,  or  one  having  a  right  to  such  lien,  would,  in 
cases  similar  to  this,  defeat  the  purpose  of  the  statute.     T^e  plain- 
tiff, for  the  purposes  of  this  action,  should  therefore  be  regarded 
as  iu  the  lawful  possession  of  the  horse  in  question,  and  as  having 
the  rig^t  to  bring  it  to  his  actual  possession  and  custody,  in  order 
that  he  may  avail  himself  of  his  right  under  the  statute.     A  per- 
son who  has  a  right  to  immediate  possession  of  such  property  maj- 
maintain  this  action.     2  Wait,  Law  &  Pr.  (2d  Ed.)  185;  Guilford  v. 
Mills,  (Sup.)  11  N.  Y.  Supp.  261-263.     Whenever  the  plaintiff  is 
entitled  by  law  to  the  immediate  possession  of  the  property  as 
against  the  defendant,  the  action  will  lie.     2  Wait,  Law  &  Pr. 
190.     A  person  who  has  a  valid  lien  upon  goods  and  chattels 
may   recover  their  possession  from   their  actual   owner  for  the 
purpose  of  retaining  them  until  his  claim  is  satisfied,  if  such,  owner 
obtained  possession  of  them  unlawfully  or  fraudulently.     1  Wait, 
I^w  &  Pr.  (2d  Ed.)  867;  citing  Baker  v.  Hoag,  7  Barb.  113,  7  N. 
Y.  555.     In  Bigelow  v.  Heaton,  6  Hill,  43,  it  was  held  that  ea 
common  carrier  does  not  lose  his  lien  when  he  has  been  induced  to» 
deliver  the  goods  to  the  consignee  upon  a  false  and  fraudulent 
promise  by  the  latter  that  he  would  pay  the  freight  as  soon  as; 
the  goods  were  delivered.     If  the  price  is  not  paid  in  such  a  case,. 
the   carrier  may  maintain  replevin  to  recover  i)ossession  of  the 
proi)erty.     Id.     There  was  no  waiver  by  the  plaintiff  of  his  rights^ 
The  evidence  is  strongly  affirmative  that  he  at  all  times  claimed 
and  insisted  upon  the  same. 

No  other  points  are  urged  for  a  reversal  of  the  judgment,  ex- 
cept a  single  ruling  of  the  justice  in  taking  the  testimony.     The 
v.24K.Y.s.no.lO — 53 
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witness  Van  Clup,  in  behalf  of  the  plaintiff,  was  asked  tliis  qnea- 
tion:  *^Did  you  receive  orders  from  Kline  in  relation  to  letting 
Mr.  Green  have  the  horse?"  The  witness  answers,  ^TTes,"  and 
states  when,  but  not  what  the  orders  were.  The  ruling  just  jh*- 
ceding  this  question  excluded  the  inquiry  of  what  the  orders  were, 
indicating  that  the  justice  intended  to  exclude  from  consideration 
what  orders  were  given.  The  fact  that  orders  were  given  in  the 
absence  of  the  defendant  worked  no  injury  to  him,  so  long  as  the 
directions  were  excluded,  and  it  might  be  that  the  answer  was  com- 
petent to  show  the  authority  of  the  witness  as  an  employe  of  the 
plaintiff.  There  was  no  error  in  this  ruling.  The  judgment  of 
the  justice's  court  is  accordingly  affirmed,  with  costs. 


(5  Misc.  Rep.  05.) 
PBOK  V.  DIOKEY  et  aL 

(Rockland  Ck)unl7  Ck>iirt    September  5,  1893.) 

1.  Pleadtnq— Jurisdictional  Facts— County  Courts. 

County  courts  are  of  Umited  Jurisdiction,  and  therefore.  In  actions  there- 
in, tile  Jurisdictional  facts  must  be  aUeged. 

Sl  County  Courts— Jurisdiction— Rbsibencb  of  Defendants. 

Code  Civil  Proc.  §  340,  subd.  8,  giyes  county  courts  Jurisdiction  in  cer- 
tain cases  wbere  defendants  are,  **at  the  time  of  the  commeacement  of 
the  action,  residents  of  the  county,  and  wherein  the  complaint  demand^s 
Judgment  for  a  sum  of  money  only,  not  exceeding  $1,000;  or  to  reooTer 
one  or  more  chattels  the  aggregate  value  of  which  does  not  «Eceed  $1,000." 
Held,  that  the  requirement  as  to  residence  does  not  apply  where  the  actkm 
is  to  recover  chattels. 

Action  by  Richard  W.  Peck  against  Oeorge  Dickey  and  August 
Znber  to  recover  possession  of  certain  chattels.  Defendants  de- 
murred to  the  complaint,  on  the  grounds  (1)  that  it  did  not  state 
a  cause  of  action;  (2)  that  the  court  did  not  have  jurisdiction  of 
the  subject-matter  of  the  action;  and  (3)  that  the  court  did  not 
have  jurisdiction  of  the  persons  of  defendants.     Overruled. 

Arthur  S.  Tompkins,  for  plaintiff. 
George  A.  Wyre,  for  defendants. 

WEIANT,  J.  This  is  an  original  action  in  the  county  court 
to  recover  the  possession  of  certain  chattels  alleged  in  the  coni- 
plaint  to  be  of  the  value  of  J400,  and  wherein  judgment  is  de 
manded  for  the  possession  of  the  property,  and  for  the  value  there 
of  in  case  a  delivery  cannot  be  had,  and  damages  to  the  amount  d 
f  800.  The  complaint  contains  no  allegation  as  to  the  place  <^ 
residence  of  the  defendants.  To  this  complaint  the  defendants 
demurred,  on  the  grounds  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  that  the  court  has  not  jor- 
Isdiction  of  the  subject-matter  of  the  action;  and  that  the  court  has 
no  jurisdiction  of  the  persons  of  the  defendants.  Upon  the  trial  of 
the  issues  of  law  thus  raised,  the  only  point  urged  to  sustain  the 
demurrer  was  that  the  plaintiff,  in  order  to  show  the  jurisdiction 
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of  the  court,  is  bound  to  allege  tiiat  the  defendants  were  residents 
of  the  county  at  the  time  of  the  conunencement  of  this  action. 
The  county  court  is  a  court  of  limited  jurisdiction,  and,  that  being 
so,  it  is  requisite  that  the  plaintiff,  in  his  complaint,  should  allege 
the  facts  necessary  to  show  the  jurisdiction  of  the  court     The  pre- 
sumption is  that  a  court  of  inferior  jurisdiction  is  without  juris- 
diction when  the  jurisdictional  facts  are  not  alleged  in  the  com- 
plaint in  an  action  therein,  (Gilbert  v.  York,  111  N.  Y,  544,  19  N. 
E.  Rep,  268;)  and  county  courts  are  affected  by  such  presumption, 
(Id.)     In  the  case  cited,  which  was  an  action  to  recover  a  money 
judgment,  it  was  held,  upon  demurrer,  that  an  averment  in  the 
complaint  that  the  defendant  is  a  resident  of  the  county  is  neces- 
saiy,  and  that  the  omission  of  such  averment  is,  under  the  Code,  a 
ground  for  demurrer,  as  the  defect  appeared  on  the  face  of  ttie 
complaint     Such  is  the  law  as  laid  down  by  the  highest  court  of 
this  state,  and,  if  applicable  to  this  case,  the  demurrer  is  well 
taken.     It  therefore  becomes  necessary  to  inquire  and  determine 
whether  or  not  there  is  any  distinction  between  that  case  and  this. 
The  jurisdiction  of  county  courts  is  prescribed  by  section  340 
of  the  Code  of  Civil  Procedure.     It  is  there  enacted  that  'the  juris- 
diction of  each  county  court  extends  to  the  following  actions  and 
special  proceedings  In  addition  to  the  jurisdiction    •    ♦    ♦    con- 
ferred   •    •    *    by    special    statutory    provision."      Subdivision 
3  of  that  section  provides  for  an  action  of  this  class.     The  juris- 
diction of  county  courts  is  there  extended  "to  an  action  for  any 
other  cause  where  the  defendant  is,  or,  if  there  are  two  or  more  de- 
fendants, where  all  of  them  are,  at  the  time  of  the  commencement 
of  the  action,  residents  of  the  county,  and  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  not  exceeding  one 
thousand  dollars;   or  to  recover  one  or  more  chattels  tbe  aggre- 
gate v€due  of  which  does  not  exceed  one  thousand  dollars,  with 
or  without  damages  for  the  taking  or  detention  thereof."     If  the 
words,  **wliere  the  defendant  is,  or,  if  there  are  two  or  more  defend- 
ants, where  all  of  them  are,  at  the  time  of  the  commencement  of 
the  action,  residents  of  the  county,"  are  applicable  to  an  action 
to  recover  chattels,  then  the  case  of  Gilbert  v.  York,  supra,  is  de- 
oifidve  of  this,  and  the  demurrer  is  well  taken,     I  have  been  un- 
able, after  thorough  search,  to  find  any  authority  wherein  this 
X)oint  has  received  consideration.     The  question,  tiierefore,  comes 
to  me  for  determination  without  the  aid  of  other  judicial  or  legal 
anthority  or  consideration.     It  is  clear  that,  under  subdivision  3 
of  the  section  of  the  Code  cited,  the  legislature  intended  to  bestow 
jurisdiction  over  two  different  and  separate  classes  of  actions,  and 
therein  specified  them  as  one  for  '^a  sum  of  money  only,"  not  ex- 
ceeding J1,000,  and  the  other  "to  recover  chattels,"  the  aggregate 
value  of  which  shall  not  exceed  that  sum.     It  woidd  seem  that 
it  was  the  Intention  to  provide  for  each  class  of  actions  In  the 
separate  parts  of  the  subdivision,  completely  and  distinctiy,  and 
independentiy  of  the  other,  in  like  manner  as  if  a  distinct  subdi- 
viBlon  had  been  enacted  to  cover  each  dass.     As  to  the  first  class. 
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jnnsdiction  is  conferred  where  the  defendant  is,  or  defoidAnti 
are,  all  residents  of  the  county,  and  the  complaint  demands  judg- 
ment for  a  sum  of  money  only;  as  to  the  second,  where  the  action 
is  to  recover  chattels,  the  yalue  of  which  does  not  exceed  the  som 
also  prescribed.  The  two  classes  are  separately  and  distinctly 
spftifled  by  phraseology  and  punctuation.  If  it  were  the  inten- 
tion of  the  legislature  to  bring  both  classes  of  actions  within  all 
the  terms  of  Qie  whole  subdivision  as  to  residence  and  otherwise, 
would  not  the  words  as  to  residence  of  the  defendants,  or  words 
expressing  like  requirements,  have  been  most  probably  added  a^ 
to  the  latter  class  of  action?  In  the  other  subdivisions  of  this 
section  340,  jurisdiction  is  conferred  where  ihe  situs  of  the  prop- 
erty is  within  the  county,  and  the  residences  of  the  x>arties  are 
not  made  essential;  and  such  has  been  the  determination  of  the 
courts.  Is  it  not  reasonable  to  assume  that  in  this  class  of 
cases  the  same  intent  prevailed,  in  the  enactment  of  subdivision 
3,  as  in  such  other  subdivisions  where  the  jurisdiction  is  made  to 
rest  upon  the  situs  of  the  property,  or  upon  its  situs  and  valoeT 
It  may  be  noted  that  in  each  of  the  other  subdivisions  of  this  sec- 
tion of  the  Code  each  class  of  cases  is  separatdy  and  distinctly 
provided  for,  and  each,  as  here,  separated  by  a  semicolon,  indicat- 
ing the  disconnection  of  the  classes.  In  subdivision  1,  sev^al 
classes  are  specified,  and  then  the  words  **where  the  real  property  to 
which  the  action  relates,  is  situated  within  the  county,"  are  added 
after  all.  That  makes  it  perfectly  clear  that  the  location  of  fh£ 
property  applies  to  each  class  of  actions  thereinbefore  emuneTated, 
and  without  consideration  of  the  place  of  residence  of  the  parties. 
If  the  matter  of  residence  was  intended  to  apply  to  both  classes  of 
actions  specified  in  subdivision  3,  why  not  have  added  the  words 
"in  like  manner  as  to  residence,"  at  the  foot  of  the  subdivision,  thus 
making  it  equally  clear  as  in  subdivision  1?  Again,  at  the  dose 
of  subdivision  1,  jurisdiction  is  given  of  an  action  to  foredoae 
a  lien  upon  a  chattel,  where  the  lien  does  not  exceed  f  1,000  in 
amount,  "and  the  chattel  is  found  within  the  county."  The  situs 
of  the  chattel  and  the  value  are  made  the  essentials  to  jurisdiction, 
and  not  the  residence  of  the  parties,  or  either  of  them.  Is  it  not 
quite  in  accord  to  assiune  that  the  same  intent  prevailed  in  the 
use  of  Uke  words  in  subdivision  3,  where  the  contrary  is  not 
manifested  by  clear  expression?  If  it  were  the  intention  to  have 
the  provision  as  to  residence  of  the  defendants  apply  in  an  action 
of  this  class,  is  it  not  reasonable  to  infer  that  the  jdirasecdogy  and 
arrangement  of  words  as  the  same  appear  in  subdivision  1  would 
have  been  followed,  the  classes  of  actions  being  all  ^mmarated. 
and  then  the  specific  essential  or  essentials  added,  applying  to  all? 
Following  the  construction  of  subdivision  1  in  the  formation  of 
subdivision  3,  and  we  should  have  expected  it  to  read  as  follows: 

'To  an  action  for  any  other  cause  wherein  the  complaint  demands  Judgment 
for  a  sum  of  money  only,  not  exceeding  $1,000,  or  to  recover  one  or  more 
chattels  the  a^^^regate  value  of  which  does  not  exceed  that  som,  with  ot 
without  damages,  *  *  *  where  the  defendant  is,"  etc..  '*at  the  time  of  thf 
commencement  of  the  actioii,  a  resident  of  the  county." 
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StiU,  further,  if  the  requirement  as  to  residence  is  to  apply  to 
an  action  of  this  class,  would  not  the  construction  or  formation  and 
the  language  have  been  differently  written?  We  find  the  words 
^*to  recover"  at  the  beginning  of  the  sentence  providing  for  cases 
of  this  class;  and  these  evidently  must  be  carried  back  to  the 
beginning  of  the  subdivision,  and  there  connected,  and  read  after 
the  words  "to  an  action,"  and  the  provision  is  then  complete  as  to 
the  class  of  actions  to  recover  chattels.  If  that  be  not  so,  then 
why  use  those  words  "to  recover?"  Would  it  not  have  been  just 
as  appropriate,  and  more  specific  and  clear,  to  have  continued  after 
the  words  "dollars,"  at  tiie  end  of  the  provision  as  to  the  first  class 
of  actions,  and  then  added  "or  where  the  complaint  demands  the 
recovery  of  one  or  more  chattels,"  etc.,  to  the  end.  It  may  also 
be  observed  how  specifically  the  requirement  as  to  either  the  resi- 
dence of  the  parties  or  the  situs  of  the  property,  or  both,  is  pre- 
scribed in  each  class  of  proceedings  designated  in  subdivision  4 
of  this  same  section.  Throughout  the  whole  section,  the  requisite 
essentials  of  jurisdiction  are  particularly  specified  for  each  class 
of  cases,  and  it  is  not  probable  that  the  legislature  intended  to 
depart  from  this  exactness  as  to  this  one  class  of  actions. 

Another  circumstance,  I  think,  may  be  invoked  to  sustain  the 
construction  of  this  subdivision  of  the  Code  for  which  I  have  ad- 
vanced the  foregoing  suggestions.  The  provision  of  the  Code 
as  to  the  place  of  trial  of  actions  discloses  a  purpose  therein  to 
recognize  a  distinction  between  local  and  transitory  actions.  It 
is  based  upon  the  subject-matter  of  the  action,  where  the  action  is 
brought  to  recover  money  only,  and  does  not  involve  the  title,  dispo- 
sition, or  possession  of  property.  The  county  of  the  residence  of 
one  or  the  other  of  the  parties  is  generally  made  the  county  of 
trial,  but  where  such  interest  in,  disposition,  or  possession  of, 
property  is  the  purpose  of  the  action,  the  residence  of  the  parties 
is  not  considered  material.  It  seems  that  such  a  distinction  was 
in  mind  in  framing  such  provisions  of  the  Code,  and  it  may  well 
be  that  in  enacting  this  section  340  thereof,  as  to  the  jurisdiction 
of  county  courts,  a  like  intention  prevailed.  The  case  of  Bums 
▼.  O'Neil,  10  Hun,  495,  cited  by  the  defendants'  counsel,  is  not  in 
conflict  with  the  construction  adopted.  That  was  an  action  for 
money  only,  and  as  to  such  an  action  it  is  clearly  setfled,  as  we 
bave  seen,  that  the  complaint  must  allege  the  residence  of  the 
defendants  to  be  within  the  county.  The  demurrer  is  accordingly 
overruled,  with  the  privilege  to  the  defendants  of  answering,  upon 
payment  of  the  trial  fee. 
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(4  Misc.  Kep.  22.) 
In  re  NKVINS'  WltiL. 

(Surrogate's  Court,  Westchester  County.   June,  1803.) 

WiMiB—ExBcuTioN— Subscription  and  Publication. 

The  subscription  and  publication  of  a  will  are  independent  facts,  and 
pi*o6f  of  each  is  essential  to  establish  the  yalidity  of  the  wilL 

Application  by  Finton  Phelan  for  the  probate  of  the  alleged  will 
(rf  Jane  Neyins,  deceased.  The  application  was  contested  by  Anna 
Nevins,  next  of  kin  of  decedent.     Denied. 

F.  X.  Donoghue,  for  proponent 

Arthur  J.  Burns,  special  guardian,  for  contestant. 

James  H.  Moran,  special  guardian,  for  Peter  Nevins. 

COFFIN,  S.  This  is  a  remarkable  case  in  this  respect:  that  the 
alleged  wHl  bears  a  date  which  was  five  days  subsequent  to  the  date 
of  the  death  of  the  decedent.  The  proof  that  she  died  on  the  4th 
day  of  August,  1891,  is  abundant  and  conclusive.  While  the  attor- 
ney who  drew  the  will  testified  that  it  was  prepared  and  executed  on 
the  day  of  its  date,  the  witnesses  Neely  and  Clinch  both  swear  that 
they  signed  the  paper  about  a  year  before  her  death.  The  attorney 
is  evidently  mistaken  in  this.  Ordinarily  a  mistake  in  the  date  is 
of  little  importance,  but  it  may  become  so  in  connection  with  other 
facts.  The  attorney  was  a  witness  in  this  proceeding,  and  testified 
that  two  different  kinds  of  ink  were  used  in  the  written  parts  of  the 
blank, — one  a  pale,  and  the  other  a  darker,  ink.  This  is  apparent 
from  an  inspection  of  the  paper.  In  the  blank  formal  part  of  Uie  com- 
mencement of  it  there  was  printed:  "I,"  (blank,)  "of  (blank,)  "county 
of"  (blank)  "and  state  of  (blank,)  "aged"  (blank,)  and  the  blanks 
were  filled  with  "Jane  Nevins,"  'TTonkers,"  ^^Westchester,"  *^ew 
York,"  "about  fifty,"  all  with  the  pale  ink,  except  '*New  York,"  which 
was  with  the  darker.  In  the  disposing  part,  after  the  printed 
words  "I  give,"  was  written  with  the  pale  ink,  "and  bequeath  to 
Finton  Phelan,  all  my  property  of  every  name  and  description,  in 
trust,  nevertheless,  to  collect  the  rents  and  profits  and  -pay  over 
the  same  to  my  son  Peter  Nevins."  Then  immediately  follows  in  the 
darker  ink,  "until  he  shall  attain  the  age  of  twenty-one  years,  at 
which  time  I  hereby  direct  my  said  executor  and  trustee  to  convey 
to  my  said  son  Peter  Nevins  all  my  property  of  every  nature  and 
description."  Then  follows  a  blank  space  of  42  ruled  lines,  to  the 
foot  of  the  third  page,  where  the  witnesses  signed  with  the  same 
pale  ink.  The  same  ink  was  used  in  filling  in  the  name  of  the  ex- 
ecutor in  the  blank  for  it,  the  name  of  the  deceased  in  two  places, 
and  the  rest  of  the  blanks  to  the  end,  including  the  blanks  in  the 
attestation  clause  and  the  signatures  of  the  witnesses,  except  in 
the  blanks  for  the  date.  While  the  "ninth  August"  are  in  the 
same  ink,  the  "ninety-one"  is  in  the  darker,  and  also  the  name  of 
the  attorney,  subscribed  as  a  witness.  The  attorney  testified  to  the 
different  inks  as  above  stated,  and  attempts  to  account  therefor  by 
saying  that  he  sometimes*took  ink  with  him,  but  does  not  say  that  he 
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did  In  this  instance.  The  paper  was  prepared  and  completed,  as  he 
states,  at  the  house  of  decedent,  who  was  ill  in  bed,  on  the  single 
occasion.  It  seems  scarcely  credible  that  he  should  have  written  at 
the  same  time  "Jane  Nevins,"  'TTonkers,^'  ^Westchester,"  in  the 
pale  ink,  then  **New  York'*  in  the  dark  ink,  and  then  immediately 
changed  to  the  pale  ink  in  writing  *^bont  fifty/'  and  the  same 
remark  will  apply  to  the  dating  of  the  will,  "ninth"  and  "August" 
being  in  the  pale  ink,  and  "ninety-one"  immediately  changed  to  the 
dark.  Both  the  other  subscribing  witnesses  swear  that  they 
did  not  see  the  lawyer  sign  his  name,  which  was  written  with  the 
dark  ink,  as  a  witness.  Now,  this  lawyer  had  no  interest  in  the 
matter,  so  far  as  appears,  other  than  professionally,  and  no  motive 
oan  be  readily  assigned  prompting  him  to  do  anything  unprofes- 
sional. He  took  tMs  alleged  will  with  him,  and  it  remained  in 
his  hands  more  than  two  years, — ^f rom  the  time  of  its  alleged  exe- 
cution until  about  January,  1893.  It  was  then  called  for  by 
ex-Judge  Thayer,  but  the  lawyer  refused  to  deliver  it  to  him,  ex- 
cept ui)on  the  order  of  the  executor  or  Peter  Nevins,  the  alleged 
beneficiary.  Subsequently  Judge  Thayer  presented  an  order  from 
the  latter,  and  the  paper  was  delivered  to  him.  The  evidence  and 
clrcTunstamces  seem  to  indicate  that  in  the  interval,  having  ex- 
amined the  paper  and  discovered  the  blanks  unfilled,  now  in  the 
dark  ink,  the  failure  to  make  a  final  disposition  of  the  estate  in 
the  disposing  part  of  it,  according  to  the  previously  expressed 
wish  of  decedent,  he  added  what  is  there  written,  then  supplied 
the  year  from  a  lai)sed  memory,  and  then  subscribed  his  name  as 
a  witness,  he  having  been  present  throughout.  Other  reputable 
lawyers  have  been  known  to  slightly  change  or  correct  a  mistake 
in  an  executed  paper  left  in  their  possession,  in  order  that  it  might 
conform  to  and  express  the  true  facts,  however  reprehensible  the 
practice.  He  states  that  the  dark  ink  was  such  as  he  used  in  his 
office.  Now,  while  a  mere  subsequent  writing  in  of  the  date 
alone  is  of  littie  importance,  (and  a  mistake  in  dating  a  year  ahead 
has  never  been  known  to  me,  while  giving  the  date  erf  the  past 
year  frequentiy  occurs,)  yet  the  fact  of  inserting  the  clause  in 
the  disposing  part  either  renders  the  alleged  will  wholly  void  or 
void  pro.  tanto.  I  have  frequentiy  had  occasion  to  animadvert 
upon  the  use  of  blank  forms,  and  of  leaving  blank  spaces  in  wHls, 
and  especially  where  they  are  left  in  the  custody  of  the  draughts- 
man. McCord  V.  Lounsbury,  5  Dem.  Sur.  68,  citing  the  case  of 
Heady's  Will,  15  Abb.  Pr.  (N.  S.)  211.  The  blanks  may  be  filled 
with  dispositions  of  property  not  intended  by  the  testator.  For 
Instance,  in  this  instance  there  could  readily  have  been  added  a 
provision  to  the  effect  that  it  Peter  Nevins  should  die  before  his 
arrival  at  the  age  of  21  years,  the  estate  should  be  equally  divided 
among  the  other  children,  or  any  other  provisions  which  might  occur 
to  the  draughtsman,  until  the  blank  space  was  entirely  filled. 
"Whether  the  instrument  was  so  tampered  with  as  indicated  it  is 
xnmecessary  to  determine,  as  it  must  be  rejected  as  a  will  upon 
another  gn>und. 
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The  subscription  and  publication  of  a  testamentary  instrument 
are  independent  facts»  each  of  which  is  essential  to  a  complete 
execution.  The  two  prerequisites  are  distinct  in  their  nature,  as 
well  as  their  purpose,  and  an  omission  to  comply  with  either  is 
fatal  to  its  validity.  There  must  be  satisfactory  proof  of  the  sub- 
scription and  publication  of  the  will  in  the  presence  of  two  wit- 
nesses. Baskin  v.  Baskin,  36  K  T.  416.  The  case  of  Chaflee 
V.  Society,  10  Paige,  85,  where  the  testatrix,  who  had  subscribed  her 
will  by  making  her  mark,  but  not  in  the  presence  of  the  attest- 
ing witnesses,  and  afterwards,  and  in  their  presence,  placed  her 
finger  on  her  name,  and  said,  "I  acknowledge  this  to  be  my  last 
will  and  testament,"  and  it  was  held  that  the  wiU  was  not  duly 
tixecuted,  was  approved  in  Lewis  v.  Lewis,  11  N.  Y.  220.  Now,  in 
this  case,  the  witness  Neely  testifies  that  he  does  not  remember 
seeing  Mrs.  Nevins  sign  the  paper  or  make  her  mark,  while  Clinch 
swears  positively  that  he  did  not  It  does  not  appear  that  eitiier 
of  them  was  in  the  room  when  the  mark  was  made,  except  that 
the  attorney  testifies  that  the  whole  business  of  the  preparation, 
execution,  and  witnessing  of  the  paper  was  done  at  the  same 
interview,  including  the  signing  by  the  deceased  and  the  three 
witnesses,  but  this  evidently  refers  to  the  interview  between  him 
and  the  deceased.  Clearly  the  witnesses  Neely  and  Clinch  were 
not  present  when  the  paper  was  prepared,  and  that  was  done  dur- 
ing the  "interview."  Neither  of  them  saw  the  paper  in  her  hands, 
nor  saw  her  make  her  mark  or  touch  the  paper;  nor  does  it  appear 
that  the  attestation  clause  was  read  to  or  by  them.  Mr.  Clinch 
says  Neely  had  signed  his  name  before  he  entered  the  room,  and 
he  was  there  a  half  a  minute, — ^just  long  enough  to  sign  his  name. 
Deceased  said  nothing  to  him.  There  was  no  publication  made  to 
him.  He  only  supposed  it  was  a  will  because  the  messenger  sent 
to  him  told  him  what  he  was  wanted  for;  but  the  attorney  told 
him  to  sign.  He  did  so,  and  went  out  immediately,  and  neither 
he  nor  Neely  saw  the  attorney  sign  as  a  witness,  and  yet  the 
latter  testifies  that  they  all  signed  in  the  presence  of  the  deceased 
and  of  each  other,  and  that  she  declared  it  to  be  her  last  will  and 
testament  in  the  presence  of  the  three  witnesses,  and  requested 
them  to  sign.  He  seems  to  testify  to  what  the  law  requii^es  rather 
than  to  the  facts  as  they  actuaUy  occurred.  Under  the  circum- 
stances, it  seems  that  little  reliance  can  be  placed  upon  his  mran- 
ory  of  the  transaction.  He  is  contradicted  on  too  many  vi^ 
{)oints  by  the  other  entirely  disinterested  witnesses,  and  especially 
by  Clinch,  who  is  clear  and  positive  in  his  statements.  Die  proof 
Is  not  satisfactory  to  my  mind  of  the  subscription  by  the  deceased 
of  the  paper  propounded  in  the  presence  of  two  witnesses,  and 
therefore  probate  must  be  refused.  It  is  also  very  doubtful  aa  to 
whether  tiere  was  a  proper  publication,  but  it  is  unnecessary  to 
consider  that  question  here. 

It  may  not  be  improper  to  remark  that  in  trying  the  case  the 
learned  counsd  directed  their  attention  more  particularly  to  the 
fact  of  the  two  different  kinds  of  ink  used  in  the  body  of  the  in- 
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stnunent,  and  to  inferences  to  be  drawn  therefrom  and  the  result- 
ing effects,  rather  than  to  the  question  of  a  valid  subscription  and 
publication.     Decree  accordingly. 


In  re  FORBES*  WHjU 

(Surrogate's  Court,  Cortland  County.   July  31,  1893.) 

Willb—Rbvocation— Revival. 

Where  a  will  is  revoked  by  the  execution  of  a  second  win,  declaring 
that  aU  former  wills  of  testator  are  revoked,  the  first  wlU  is  not  revived 
by  the  fact  that,  after  testator's  death,  the  second  will  cannot  be  found; 
it  being  provided  by  3  Rev.  St.  (Bii-dseye's  Ed.)  p.  8345,  §  53,  that  the  de- 
struction, cancellation,  or  revocation  of  a  second  wiU  shall  not  revive 
the  first  wiU,  unless  it  appears  by  the  terms  of  the  revocation  that  It 
was  the  Intention  to  revive  the  first  will,  or  unless  thereafter  testator  shall 
duly  republish  his  first  wllL 

Petition  of  William  A.  Bean,  executor  of  Charles  A.  Forbes,  de- 
ceased, for  probate  of  decedent's  wilL     Denied. 

B.  T.  Wright,  for  proponent 

Kellogg  &  Van  Hoesen,  for  contestant. 

Henry  A.  Dickinson,  special  guardian. 

EGGLESTON,  S.  The  alleged  will  of  Charles  A.  Forbes,  de- 
ceased, offered  for  probate  in  the  surrogate's  court  of  Cortiand 
county,  bears  date  on  the  1st  day  of  September,  1883.  Under  this 
will,  William  A.  Bean,  the  petitioner,  was  named  as  executor.  The 
will  appears  to  have  been  executed  in  compliance  with  the  stat- 
utory requirements  suflftcient  to  admit  the  same  to  probate.  Upon 
the  return  to  the  citation  issued,  Pauline  B.  Forbes,  the  widow  of 
testator,  and  Annis  R  Forbes  and  Mabel  Forbes,  daughters,  by 
their  sx>ecial  guardian,  interposed  objections  to  the  probate  of  the 
wll,  upon  the  following  grounds:  First  Incompetency  of  testa- 
tor to  make  a  will.  Second.  The  will  offered  for  probate  is  not 
the  last  will  and  testamjent  of  Charles  A.  Forbes.  Third.  The 
same  was  procured  to  be  made  by  fraud  and  undue  influence. 
Fourth.  That  the  writing  offered  for  probate  was  duly  revoked  by 
the  said  Charles  A.  Forbes  in  his  lifetime,  in  manner  and  form 
prescribed  by  the  statutes  of  the  state  for  the  revocation  of  such 
instruments,  and  that  the  writing  was  revoked  by  the  due  execu- 
tion and  publication  of  a  subsequent  will,  in  manner  and  form  pre- 
scribed by  law,  and  by  destroying  the  said  alleged  last  wiU  and 
testament  in  the  manner  and  form  prescribed  by  law,  for  the  pur- 
pose and  with  the  intent  of  revoking  the  same.  Upon  the  hear- 
ing, the  only  ground  urged  against  the  probate  of  the  will,  based 
iiI)on  the  objections  filed,  was  that  of  the  testator  having  made  a 
will  subsequent  to  the  one  which  is  offered  for  probate,  and  in  and 
toy  which  later  will  the  will  of  September  1,  1883,  was  duly  re- 
voked. 

The  facts,  as  stated  in  the  record  of  the  case,  present  a  strange 
state  of  circumstances,  and  should  be  carefully  considered  in  order 
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to  arrive  at  a  just  conclusion  as  to  whether  the  will  offered  for 
probate  has  been  revoked,  and  whetiier  it  is  the  last  will  and  tes- 
tament of  the  deceased.  Upon  the  question  as  to  whether  or 
not  there  was  a  subsequent  will  made  revoking  the  will  sought  to 
be  probated,  Mrs.  Sophia  Bean,  who  resided  in  Homer,  and  was  an 
aunt  of  the  testator,  testifies  that,  upon  an  occasion  when  she 
was  in  Cortland,  the  testator  handed  to  her  a  will  for  safe-keep- 
ing, and  upon  that  occasion  he  told  her  that  had  made  two  wills, 
one  before  this  one;  that  this  occurrence  was  after  the  death  of 
the  testator's  father,  and,  when  the  testator  brought  the  will  to 
her,  he  came  out  of  some  office  in  Cortland,  but  whether  or  not 
it  was  the  surrogate's  office  she  cannot  telL  She  also  sajs  that 
she  never  saw  but  the  one  will  which  he  handed  to  her,  and  that 
she  did  not  read  the  will,  nor  know  what  its  contents  were,  though 
she  had  had  some  talk  with  him  about  one  clause  in  the  will,  the 
one  providing  that  the  wife  should  be  cut  off  as  a  legatee  in  cajse 
of  her  remarrying.  She  further  testifies  that  the  will  was  in 
an  envelope  at  the  time,  and  that  she  took  it  home  with  her,  and 
kept  it  in  a  drawer.  She  thinks  the  time  was  in  the  fall  of  the 
year.  That  she  kept  the  will  for  several  years  thereafter  nntfl 
it  was  sent  for,  when  she  sent  it  to  Charles,  at  Cincinnatos,  by 
mail.  The  witness  further  states  that,  before  she  sent  the  will 
to  Charles,  she  gave  it  to  William  Bean,  who  took  it  to  B.  T.  Wright, 
an  attorney  at  law  at  Cortland,  and,  in  pursuance  of  some  in- 
struction received  from  him,  she  took  the  will  to  Elliot  Stone,  a 
justice  of  the  peace  in  the  village  of  Homer,  and  procured  him 
to  make  a  copy  of  the  will;  that  the  copy  which  was  made  was 
compared  by  the  witness  and  the  wife  of  William  Bean,  and  was 
a  correct  copy;  and  that  she  safely  kept  the  copy  until  abont  the 
time  that  the  will  of  1883  was  offered  for  probate,  when  she  took 
the  copy  and  delivered  it  to,  or  procured  it  to  be  delivered  to,  Mr. 
Wright  The  will  ^as  sent  for  by  Charles,  and  the  copy  of  the 
same  made  during  a  contest  over  the  probate  of  the  will  of  one 
Fred  Forbes,  a  brother  of  Charles,  in  which  contest  WDliam  A. 
Bean,  the  petitioner  herein,  was  executor  and  proponent,  and 
Charles  was  contestant,  Mr.  Wright  acting  as  one  of  the  attome}"s 
for  Bean.  By  the  evidence  of  !Mr.  Stone,  it  appears  that  he  copied 
the  will  for  Mrs.  Bean,  and  he  states  he  copied  it  correctly,  and 
that  it  is  a  correct  copy  of  the  original  will  and  the  wh<^e  of  it: 
that  it  is  his  impression  that  the  original  will  was  in  the  handwrit- 
ing of  Judge  Knox,  though  he  does  not  distinctly  remember.  Mr. 
Benjamin,  an  attorney  at  law,  residing  at  Cincinnatus,  N.  Y^  and 
one  of  the  attorneys  for  Charles  in  the  contest  of  the  will  of  his 
brother,  testifies  that  he  received  from  Mrs.  Bean  a  will  of  Gharies 
Forbes,  and  that  it  was  sent  in  response  to  a  request  by  letts* 
that  he  had  mailed  to  Mrs.  Bean,  and  that  he  gave  the  will  to 
Charles  Forbes  either  upon  the  day  that  he  received  it  or  in  a 
day  or  two.  He  further  states  that  he  is  very  sure  that  the  will 
was  in  the  handwriting  of  Judge  Knox,  and  that  the  signature 
to  the  same  was  in  the  handwriting  of  Charles.     To  Mr.  Benjamin, 
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Gharles  stated  at  the  time  of  receiving  the  will  that  he  would  de- 
stroy it)  since  which  time  it  does  not  api)ear  that  the  will  has 
l)een  seen.  There  is  some  slight  difference  in  the  evidence  of  Mrs. 
Bean  and  Mr.  Benjamin  as  to  the  sending  and  receiving  of  the 
willy  but  it  is  almost  immaterial,  and  shows  that  one  or  the 
other  of  the  i>ersons  is  mistaken  as  to  the  exact  facts  of  sending 
the  will  In  question.  That  such  will  was  drawn  is  further  sub- 
stantiated by  the  evidence  of  Judge  Knox,  who  testifies  that  he 
drew  the  wUl  of  1883.  He  states  that  he  thinks  that  he  drew 
a  will  subsequently  to  the  one  of  1883  for  Mr.  Forbes^  and  finds 
an  entry  upon  his  cash  book  under  the  date  of  October  1,  1884^ 
as  follows:  "Keceived  from  Charles  A.  Forbes,  for  drawing  will> 
etc,  f  2.00.^  At  that  time  Judge  Knox  was  the  surrogate  of  CJort- 
land  county.  The  two  subscribing  witnesses  to  the  alleged  will 
of  1884,  Mr,  Buggett  and  Mr.  Stone,  testified  to  the  fact  that  they 
at  about  that  time  were  witnesses  to  the  execution  of  the  will  of 
Charles  A.  Forbes,  and,  while  their  recollection  is  somewhat  in- 
distinct as  to  the  details  of  the  matter,  yet  the  evidence  given 
by  them  is  sufficient  to  make  it  definite  and  certain  that  a  will 
was  executed  by  the  deceased  at  that  time.  It  will  be  borne  in 
inind  that  the  wiH  was  drawn  by  Judge  Knox,  the  then  surrogate 
of  the  county,  and  was  witnessed  by  Mr.  Suggett,  an  attorney 
baving  a  somewhat  extensive  knowledge  of  the  drawing  of  wills, 
and  well  understanding  what  was  necessary  to  be  done  in  the 
proper  execution  of  the  same,  and  also  witnessed  by  Mr.  Stone^ 
who  was  then  clerk  of  the  surrogate's  court,  well  acquainted  with 
the  statutory  requirements  necessary  to  insure  a  valid  execution 
of  a  will;  in  fact,  all  of  said  i)ersons  being  well  calculated  to  per- 
form and  have  performed  all  of  the  statutory  requirements  nec- 
essary in  the  due  and  valid  execution  of  a  will.  Kiat  such  a  will 
was  executed  is  made  quite  clear  by  the  evidence  of  Mr.  Wright, 
who  says  that  Mr.  Bean  brought  to  him  the  original  wUl,  and  he, 
with  Judge  Duell,  his  associate  counsel,  examined  it  and  advised 
the  making  of  a  copy  of  it  before  delivering  it  over  to  Charles. 
It  is  his  impression  that  it  was  dated  October  1, 1884,  was  signed  by 
Charles  Forbes,  also  signed  by  John  W.  Suggett  and  F.  E.  Stone  as 
subscribing  witnesses,  and  was  drawn  upon  a  printed  blank.  Fur- 
ther than  that,  the  copy  of  the  will  made  by  Mr.  Stone  produced 
l)earB  date  at  the  same  time  as  of  the  drawing  of  the  will  by  Judge 
Knox,  as  appears  from  the  entry  upon  his  cash  book,  and  the 
names  of  the  subscribing  witnesses  are  the  same  persons  as  were 
^tnesses  to  the  will  of  1884.  So,  from  the  evidence  in  this  case,, 
one  can  but  reach  the  irresistible  conclusion  that  the  deceased 
did  on  the  1st  day  of  October,  1884,  duly  make  and  execute  his  last 
^ill  and  testament,  of  which  the  copy  offered  in  evidence  is  a 
correct  copy. 

In  the  will  of  1884,  which  is  declared  to  be  the  last  will  and 
testament  of  Charles  A.  Forbes,  deceased,  is  a  clause  revoking  all 
former  wills  made  by  the  deceased.  The  custody  of  the  will  of 
1883,  from  the  time  of  the  making  and  execution  of  the  same  up 
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to  the  time  it  was  offered  for  probate,  is  not  satisfactorily  ac- 
counted for.     By  the  testimony  of  Mr.  Wright,  the  attorney  for 
the  executor,  it  appears  in  some  way,  which  is  not  explained  by 
the  evidence,  that  the  will  came  into  his  possession.     When  or 
how  he  received  it,  or  by  whom  it  was  delivered  to  him,  he  does 
not  know.     In  fact,  he  did  not  know  that  he  had  it  in  his  posses- 
sion until,  casually  looking  over  other  papers,  he  found  the  pro- 
posed will  in  an  envelope,  marked,  "Copy  Chas.  Forbes'  will,  to 
keep;''  and  it  was  a  matter  of  surprise  to  him  that  he  should  find 
an  original  will  of  Charles  Forbes  in  his  possession.     He  remem- 
bered the  fact  that  the  copy  of  a  will  was  left  with  him,  which 
is  the  copy  that  is  produced  in  evidence  as  a  copy  of  the  will  of 
1884.     The  finding  of  the  will  offered  for  probate  in  tiie  ofiftce  of 
Mr.  Wright  is  a  strange  circumstance,  (I  do  not  speak  of  this  as 
a  criticism  in  any  way,)  when  viewed  in  the  light  of  other  facts 
appearing  from  the  evidence  in  this  case.     A  protracted  contest 
was  for  several  years  carried  on  over  the  will  of  Fred  Forbes,  who 
was  a  brother  of  Charles  Forbes.     In  that  proceeding,  Mr.  Bean, 
who  was  named  as  executor  in  the  will  of  Fred  Forbes,  proposed 
the  will  for  probate,  and  objection  to  the  probate  was  interposed 
by  Charles  Forbes.     That  contest  has  been  carried  on  for  several 
years,  and  is  still  in  the  courts  upon  appeal     In  that  contest  Mr. 
Wright  was  the  attorney  for  the  executor  and  against  Charles 
Forbes.     During  that  controversy  and  upon  the  trial,  it  appear- 
ing that  a  will  had  been  made  by  Charles  in  which  he  had  named 
Mr.  Bean  as  executor,  he  was  told  openly  in  court  by  his  counsel 
that  he  had  better  procure  that  will  and  destroy  it     It  would  be 
a  strange  fact,  indeed,  if,  after  all  of  the  feeling  of  bitterness 
naturally  engendered  betwe^i  parties  in  a  protracted  litigation, 
— and  I  think  this  was  no  exception, — Charles  should  desire  to 
retain  Mr.  Bean  as  the  executor  of  his  will,  and  also  knowingly 
permit  the  will  to  remain  in  the  keeping  and  custody  of  the  at- 
torney who  had  been  strenuously  opposing  him  in  the  contest  and 
hostUe  to  his  interests.     Another  fact  which  gives   support  to 
the  revocation  of  the  will  of  1883,  and  possibly  to  the  destruc- 
tion of  the  will  of  1884,  if  that  question  were  in  the   case,  is 
that,  at  the  time  the  wills  of  1883  and  1884  were  made,  Sarah 
A.  Forbes   was   the  wife  of   Charles   Forbes,  and   at  that    time 
he  had  only  one  child,  by  the  name  of  Annis  Forbes.     Subsequent 
to  the  making  of  the  wiU  of  1884,  another  child  had  he&i  bom,  and, 
prior  to  the  death  of  Charles,  his  wife  had  died,  and  he  had  again 
married,  the  name  of  his  present  wife  being  Pauline  Forbes,  who 
IB  one  of  the  contestants  in  this  proceeding.     So  that  the  sitna- 
tion  of  his  affairs  at  the  time  of  his  death,  especially  in  respect 
to  the  rights  of  those  who  were  objects  of  his  bounty,  was  quite 
different  from  what  it  was  at  the  time  when  he  made  either  of 
the  wills  in  question.     I  am  satisfied  in  this  case  that  the  de- 
ceased made  and  executed  the  will  of  1884,  and  that  later,  when 
the  same  was  sent  for  by  Mr.  Benjamin,  it  was  so  sent  for  at  the 
request  of  Charles  for  the  purpose  of  destroying  the  same.      He  had 
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been  advised  by  his  counsel  to  destroy  it,  and  stated  to  them  that 
he  would  do  so.  Since  the  death  of  the  deceased,  the  will  of  1884 
has  not  been  found,  though  the  evidence  shows  that  a  diligent 
search  has  been  made  to  find  the  wiU. 

Having  reached  the  conclusion  that  the  testator  duly  made,  exe- 
cuted, and  published  his  last  will  and  testament  on  the  1st  day  of 
October,  1884,  of  which  will  the  copy  offered  in  evidence  is  a  true 
and  correct  copy,  the  only  remaining  question  to  be  determined 
is,  does  the  will  of  1884  revoke  the  will  of  1883?  It  is  distinctly 
stated  in  the  will  of  1884  that  all  former  wiUs  made  by  the  tes- 
tator are  revoked.     By  statute  it  is  provided  as  follows: 

"No  wm  in  writing,  except  In  the  cases  hereinafter  mentioned,  nor  any  part 
tiiereof,  shaU  be  revoked  or  altered  otherwise  than  by  some  other  wm  in 
writing,  or  some  other  writing  of  the  testator  declaring  such  revocation  or 
alteration,  and  executed  with  the  same  formaUties  with  which  the  wiU  itself 
was  required  to  be  executed."   3  Rev.  St  (Biidseye's  Bd.)  p.  3343,  §  42. 

We  have,  then,  proof  of  the  execution  of  a  will  by  the  testator 
upon  the  Ist  day  of  September,  1883,  and  also  proof  of  the  mak- 
ing and  execution  of  a  subsequent  will  upon  the  1st  day  of  Oc- 
tober, 1884,  which  subsequent  will  was  executed  with  the  pre- 
scribed formalities  as  required  by  law,  declaring  in  express  terms 
in  the  instrument  itself  that  all  former  wills  are  revoked  by  the 
testator.  None  of  the  exceptions  referred  to  in  the  statute  ap- 
-pesLT  in  this  case.  The  fact  that  the  subsequent  will  is  not  found 
after  the  death  of  the  testator  when  proper  search  has  been  made 
for  the  same  does  not  afford  any  ground  or  reason  why  the  former 
will  should  be  revived,  or  why  it  should  be  admitted  to  probate. 
Such  a  will,  so  revoked,  is  completely  out  of  existence,  has  no 
life,  and  is  dead  to  all  purposes.  It  requires  a  resurrection  by 
republication,  executed  with  all  of  the  solemnity  and  exactness 
required  by  law  to  first  bring  it  into  existence.  Then,  again,  the 
will,  not  having  been  found  after  the  death  of  the  testator,  in 
the  light  of  the  attending  circumstances,  leads  me  to  believe  that 
it  was  intentionally  destroyed  by  the  testator.  It  has  been  re- 
cently held  that,  where  a  will  is  not  found  after  the  death  of  a  per- 
son, it  is  presumptive  evidence  sufficient  to  establish  prima  facie 
that  tiie  testator  destroyed  it  "animo  revocandi.*'  CJoUyer  v.  Coll- 
yer,  110  N.  Y.  481,  18  N.  E.  Bep.  110;  In  re  Marsh,  45  Hun,  107; 
In  re  Philp's  Will,  (Sup.)  19  N.  Y.  Supp.  13.  The  wiU  of  1884 
not  having  been  found  after  the  death  of  the  testator,  fortified 
by  the  fact  that  the  wife,  one  of  the  legatees  under  both  wills, 
had  died;  that  Mabel  Forbes,  a  daughter,  was  bom  after  1884, 
and  was  not  a  legatee  under  either  will;  that  Pauline  Forbes,  the 
second  wife,  was  in  no  way  mentioned  and  provided  for  in  the  will, 
— and  by  the  further  fact  that  the  person  to  whom  was  intrusted 
the  management  of  his  estate  after  his  death  was  one  who  had 
been  in  controversy  with  him  for  a  period  of  years,  raises  a  pre- 
sumption sufficient  to  establish  prima  facie  that  the  testator  de- 
stroyed the  will  of  1884  purposdy,  and  without  any  intention  of 
reviving  the  will  of  1883. 
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We  haye,  then,  these  facts  established  from  the  eyidence:  The 
making  and  the  execution  of  the  will  in  1883;  the  malring  and 
execution  of  a  subsequent  will  in  1884,  declaring  in  that  will 
that  all  former  wills  made  by  the  testator  were  revoked;  and 
the  fact,  prima  facie,  that  the  testator  destroyed  the  will  made 
by  him  in  1884.  *T[f,  after  the  making  of  any  will,  the  testator 
shall  duly  make  and  execute  a  second  will,  the  destruction,  can- 
celing, or  revocation  of  such  second  will  shall  not  revive  the  first 
will,  unless  it  appears  by  tiie  terms  of  such  revocation  that  it  was 
the  intention  to  revive  and  give  effect  to  his  first  will,  or  unlessy 
after  such  destruction,  canceling,  or  revocation,  he  shall  duly 
republish  his  first  will.''  3  Kev.  St  (Birdseye's  Ed.)  p.  3345,  §  53. 
The  second  will,  by  its  terms,  not  only  does  not  in  any  way  affirm 
the  first  will,  but  by  express  words  revokes  the  same.  There  is 
no  proof  showing  that  since  the  revocation  the  testator  has  in 
any  way  republished  the  will  of  1883,  and  there  are  the  best  of 
reasons  shown  why  he  would  not  desire  to  revive  that  wilL 

It  is  urged  by  the  counsel  for  the  proponent  that  the  will  of 
1884  has  not  been  established,  for  the  reason  that  it  has  not  been 
shown  that  at  the  time  of  its  execution  the  testator  was  of  sound 
mind  and  memory,  and  competent  to  execute  it  While  the  sub- 
scribing witnesses  have  not  testified  directly  upon  the  question  of 
the  competency  or  incompetency  of  the  testator  on  October  1, 
1884,  yet  I  think  from  the  evidence  in  the  case  the  conclusion  can 
justly  be  drawn  that  the  testator  was  at  the  time  competent  to 
make  a  will.  It  is  quite  evident  that,  at  the  time  of  the  making 
of  the  will  of  1884,  the  scrivener  had  before  him  the  will  of  1883, 
as  the  language  used  in  each  of  the  two  instruments  is  quite  simi- 
lar. Again,  it  does  appear  by  the  witnesses  that  in  September, 
1883,  the  testator  was  comi>etent  to  make  a  valid  will,  and  there 
is  nothing  showing  that  there  was  any  change  in  his  condition  of 
mind  subsequent  to  that  time  up  to  October  1,  1884.  The  will 
of  1884  differs  but  slightly  from  the  will  of  1883.  At  the  time 
Charles  made  the  last  will,  he  came  to  CJortland  and  had  it  drawn; 
went  to  the  same  person  to  have  it  drawn  who  had  drawn  the 
former  will,  and  also  who  was  one  of  the  subscribing  witnesses; 
requested  Mr.  Stone,  who  was  a  subscribing  witness  to  the  will 
of  1883,  to  be  a  witness  to  the  second  wilL  It  appears  that  he 
had  some  conversation  with  his  aunt  about  certidn  provisions 
contained  in  the  will,  and  arranged  for  her  taJdng  and  keeping 
the  will  in  her  possession.  His  death  did  not  occur  until  the  15th 
day  of  September,  1892,  eight  years  after  the  making  of  the  wiH 
and  in  the  mean  time  he  had  been  engaged  as  a  party  in  a  sturdy 
litigation  in  the  courts.  His  first  wife  had  died,  and  he  had 
married  again.  From  March  15,  1884,  up  to  September  17,  1884, 
he  came  into  possession  of  a  considerable  property  from  his  father*s 
estate,  the  same  being  paid  to  him  by  the  administrators  of  the 
estate;  and  even  the  fact  of  his  destroying  the  wiU  of  1884,  under 
the  existing  circumstances,  I  do  not  think  argues  against  the  men- 
tal capacity  of  the  deceased  husband  and  father.     The  proof,  so 
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far  as  it  bears  upon  the  question  of  testamentary  capacity  of  the 
•deceased,  shows  that  he  was  of  sound  and  disposing  mind,  compe- 
tent to  maJce  a  valid  will  at  the  time  of  maMng  the  last  will, 
and  would  not  justify  or  warrant  the  finding  of  mental  inca- 
pacity at  that  time.  It  seems  to  me  very  dear  that  the  will 
offered  for  probate  was  duly  revoked  by  tiie  testator,  and  that 
probate  of  the  same  must  be  denied.  Aa  these  proceedings  have 
l>een  instituted  in  good  faith  by  the  executor,  he  is  allowed  his 
costs  and  necessary  disbursements  of  the  proceeding,  the  s^tme 
to  be  taxed  before  the  surrogate,  and  paid  out  of  the  estate;  and 
a  decree  may  be  entered  accordingly. 


In  re  SCHULBB'S  ESTATE. 

(Surrogate's  Ckyart,  Roddand  Ckycmty.   July  81,  1893.) 

Bequests  to  CEMETKRrRs— Validitt— Perpetuttikb. 

Laws  1847,  c  183,  (Ruml  Cemetery  Act,)  §  9,  providing  that  a  cem- 
etery associatloiQ  may  hold  any  property  bequeathed  or  given  in  trust  to 
expend  the  income  on  lots  in  snch  cemetery  according  to  the  terms  of 
the  grant,  devise,  or  bequest,  creates  an  exception  to  the  statate  against 
perpetuities,  and  is  a  valid  exercise  of  legislative  power.  In  re  Fleer's 
Estate,  (Surr.)  8  N.  Y.  Supp.  10,  distinguished. 

Application  by  the  Oak  Hill  Cemetery  of  Nyack  to  compel  pay- 
ment of  a  bequest  of  f  1,000  contained  in  the  will  of  John  W.  Schuler, 
^ieceased.     Granted. 

William  T.  B.  Storms,  for  petitioner. 
Snider  &  Hopjter,  for  executors. 

WEIANT,  S.  This  is  an  application  by  the  Oak  Hill  Cemetery 
of  Nyack,  in  this  county,  to  compel  the  payment  to  its  trustees 
l>y  the  executors  of  the  last  will  and  testament  of  John  W.  Schuler, 
^leceased,  of  a  bequest  of  (1,000,  and  interest  thereon,  pursuant 
to  a  direction  of  the  testator  contained  in  his  said  wilL  That 
provision  of  his  will  reads  as  follows: 

*'I  hereby  authorize,  empower,  and  direct  my  executors  to  pay  over  to  the 
-trustees  of  Oak  HiU  Cemetery  of  Nyack  the  sum  of  $1,000,  to  be  by  them  in- 
vested only  on  first  mortgage  bond  and  mortgage  on  improved  real  estate  of 
double  the  value  of  such  sum,  and  the  interest  accruing  from  the  same  to  be 
applied  by  the  said  trustees  in  keeping  my  lot  in  said  cemetery  grounds  (num- 
1>er  three)  in  good  and  proper  condition,  making  such  needed  repairs  as  are 
required  from  time  to  time  during  the  several  seasons  of  the  year,  to  both 
fences  and  grounds,  as  shall  be  demanded,  and  this  trost  to  be  and  remain 
in  perpetual  continuance;  and  my  executors  hereinafter  named  are  named 
^LB  supervising  representatives  of  my  estate,  to  see  that  the  provisions  of  this 
trust  are  faithfully  observed  during  their  or  either  of  their  lifetime;  they, 
Also,  have  authority  to  name  their  successors  by  testamentary  appointment; 
the  trustees  of  said  cemetery  to  permit  and  suffer  my  brother-in-law  John 
Beinhard  and  his  wife  to  be  buried  in  said  lot  at  their  decease." 

This  application  is  made  under  subdivision  2,  §  2717,  of  the 
CJode  of  Civil  Pi-ocedure.  The  citation  required  by  section  2718 
^was  issued  and  duly  served  upon  the  executors.     Upon  the  re- 
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turn  day  of  the  citation,  the  executors  appeared  by  tiieir  attor- 
neys,  but  filed  no  answer.  The  parties,  through  their  respec- 
tive attorneys,  proceeded  to  dispose  of  the  matter  as  if  the  ques- 
tion of  the  validity  of  the  foregoing  provision  of  the  testator's 
win  was  the  only  one  to  be  considered  and  determined.  I  shall 
accordingly  consider  the  matter  and  render  my  determination. 

The  petition  alleges  that  Oak  Hill  Cemetery  is  duly  incor- 
porated under  the  laws  of  the  state  of  New  York.  This  alle- 
gation was  not  controverted,  and  no  proof  was  given  thereof.  The 
question  was  not  raised  on  the  hearing,  and,  when  the  matter  was 
submitted,  it  stood  as  a  conceded  fact.  It  must  be  assumed,  Ib 
the  absence  of  erpecific  proof,  that,  if  said  cemetery  was  duly  in- 
corporated under  the  laws  of  this  state  providing  for  such  corpora- 
tions, the  same  was  incorporated  under  the  geneiil  statute  authoris- 
ing such  corporations,  and  with  all  the  rights  and  powers  conferred 
by  such  laws.  Such  corporation  law  is  found  in  chapter  133  of 
the  Laws  of  1847,  entitled  ''An  act  authorizing  the  incorporation 
of  rural  cemetery  associations,''  and  the  acts  amendatory  there- 
of.    By  section  9  of  that  act  it  is  enacted  as  follows: 

**Any  afisoclatlon  incorporated  pursuant  to  this  act  may  take  and  hold  anj 
property,  real  or  personal,  bequeathed  or  given  upon  trust,  to  apply  t2ie  in- 
come thereof  under  the  (Urectloa  of  the  trustees  of  such  association,  for  tfae 
improvement  or  embellishment  of  such  cemetery,  or  the  erection  or  preser- 
vation of  any  buUdlngs,  structures,  fences,  or  walks,  erected  or  to  be  erected 
upon  the  lands  of  said  cemetery  association,  or  upon  the  lots  or  plots  of  snj 
of  the  proprietors;  or  for  the  repair,  preservation,  erecticin,  or  renewal  of 
amy  tomb,  monument,  gravestone,  fence,  ratting,  or  other  erection.  In  or 
around  any  cemetery  lot  or  plot;  or  for  planting  and  criltivatlng  trees,  shrubs, 
flowers,  or  plants,  in  or  around  any  such  lot  or  plot;  or  for  improving  or  em- 
beUishing  such  cemetery,  or  any  of  the  lots  or  plots  in  any  otiier  manner  or 
form,  consistent  with  the  design  and  purposes  of  the  association  according  to 
the  terms  of  such  grant,  devise,  or  bequest" 

Here  is  a  broad,  comprehensive  legislative  enactment,  as  to 
the  purpose  and  intention  of  which  there  can  be  no  doubt.  Its 
language  is  full  and  explicit,  and  clearly  covers  the  purpose  of 
the  testator.  Indeed,  this  is  not  denied  by  the  executors'  counsd, 
but  he  contends  that  this  general  statute  does  not  apply  to  the 
petitioner.  He  claims  that  the  i>etitioner  was  created  by  Lap- 
tev 139  of  the  Laws  of  1865,  entitled  '*An  act  in  relation  to  Oak 
Hill  Cemetery,  in  the  county  of  Rockland,"  and  that  the  provi- 
sions of  the  general  act  above  cited  are  not  applicable  to  the  i>eti- 
tioner.  If  it  be  assumed,  in  the  absence  of  proof  of  the  incorpora- 
tion of  the  petitioner,  that  this  latter  act  gave  the  corporate  life 
to  the  petitioner,  and  there  are  provisions  therein  so  indicating, 
one  of  which  is  section  2,  which  reads  as  follows:  ^All  pierBonB 
who  are  now  owners  or  hereafter  shall  become  proprietors  of  lots 
or  parcels  of  ground  within  the  inclosures  now  known  as  the 
'Oak  Hill  Cemetery,'  or  of  such  additional  lands  as  may  hereafter 
be  purchased  or  added  thereto,  shall  become  members  of  the 
body  corporate  to  be  known  as  the  *Oak  Hill  Cemetery  of  Nyack,'  ^ 
— still  the  i)etitioner  has  the  same  rights  and  powers  as  corpora- 
tions incorporated  under  the  general  act     By  section  8  of  this 
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act  it  is  declared  that,  ^'except  as  herein  otherwise  provided,  the  said 
Oak  Hill  Cemetery  shall  possess  the  general  powers  and  privileges^ 
and  be  snbject  to  the  liabilities  and  restrictions,  contained  in 
chapter  133  of  the  Laws  of  1847,  entitled  'An  act  authorizing  the 
incorporation  of  rural  cemetery  associations.'"  This  provision  is 
also  so  clear  and  specific  that  it  is  not  apparent  where  any  ques- 
tion can  arise  as  to  the  i)etitioner  having  the  powers  conferred  by 
the  general  act. 

The  executors'  counsel  advances  still  another  objection  to  the 
gn^nting  of  this  application.  He  contends  that  the  bequest  is 
void  under  the  statute  against  accumulations  and  perpetuities.  It 
is  by  such  statute  provided  that: 

'The  absolute  ownership  of  personal  property  shaU  not  be  suspended  by 
any  limitation  or  condition  wliatever  for  a  longer  period  than  during  the  con- 
tinuance and  until  the  termination  of  not  more  than  two  lives  in  being  at  the 
date  of  the  instrument  containing  such  limitation  or  coudltion;  or,  if  such 
instrument  be  a  will,  for  not  more  than  two  lives  in  being  at  the  death  of 
the  testator.*' 

This  objection  would  be  well  taken  were  it  a  fact  that  the  statr 
nte  for  the  incorporation  of  rural  cemeteries  did  not  legalize  and 
authorize  the  trust  in  question  created  under  the  testator's  will. 
This  statute  against  perpetuities  is  general,  and  applies  to  all 
cases,  except  where  special  provision  is  otherwise  made.  The 
same  power  that  created  the  general  prohibition  can  authorize  an 
exception,  and  determine  that  the  general  provision  shall  not  ap- 
ply. The  legislative  power  has  prohibited  generally  such  per- 
X>etuities,  and  the  same  power  has,  as  to  cenetery  corporations,  re- 
moved such  restriction,  and  bestowed  affirmativdy  the  power  and 
right  to  hold  funds  for  the  purposes  sx)ecified  in  this  will,  and  I 
see  no  reason  why  both  should  not  stand  with  force,  the  latter 
as  a  statutory  exception  to  the  general  law.  In  the  case  of  Hol- 
land V.  Alcock,  108  N.  Y.  312,  16  N.  E.  Eep.  305,  the  power  to  au- 
thorize trusts  by  legislative  acts,  and  that  the  same  is  exercised^ 
appears  to  be  fully  recognized.  Judge  Bapallo,  in  a  most  erudite 
and  exhaustive  opinion,  reviews  the  law  and  authorities  as  to 
trusts,  and  says  on  page  336,  108  N.  Y.,  and  page  316,  16  N.  E. 
Bep.: 

**And  the  substitution  of  a  charily  system  maintained  by  our  statute  laws 
in  the  form  of  corporate  charters,  containing,  by  legislative  enactment,  power 
to  receive,  hold,  and  administer  charitable  gifts  of  every  variety  known  iu 
the  practice  of  civilized  communities  and  our  statute  of  uses  and  trusts  which 
may  lawfully  be  a-eated." 

Of  the  statute  against  perpetuities  he  says: 

**The  statute  has  been  held  binding  on  our  courts,  although,  of  course,  it 
ceased  to  operate  when  the  legislature  charters  a  corporation  for  a  charitable 
pui-pose,  with  power  to  take  and  hold  property  in  perpetuity  for  such  pur- 
pose,"—citing  authorities. 

The  counsel  cites  to  sustain  his  contention  the  case  of  In  re 
IHsher's  Estate,  (Surr.)  8  N.  Y.  Supp.  10.     That  case  is  distin- 
guishable from  this.     The  learned  surrogate  does  not  decide  that 
a,  bequest  to  an  incorporated  cemetery  association  similar  to  this 
v.24N,Y.s.no.]0 — 54 
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one  is  invalid.  That  was  a  beqnest  of  a  fund  to  an  executor,  to  be 
used  to  keep  the  testatrix's  burial  plot  in  good  condition,  and  it 
was  held  to  be  void,  under  the  statute  against  perpetuitiea.  Here 
the  bequest  is  to  the  corporation,  and,  as  we  have  seen,  the  stat 
ute  specifically  makes  such  a  bequest  lawful.  It  is  perfectly  dear 
from  a  reading  of  the  surrogate's  opinion  that  no  such  point  was 
involved  or  considered  by  him  as  arises  in  this  matter. 

No  question  being  raised  but  that  there  are  now,  and  have  at 
all  times  been,  ample  funds  in  the  hands  of  the  executors  ap- 
plicable to  the  payment  of  this  bequest,  let  an  order  be  entered  ac- 
cordingly, directing  the  payment  of  the  same  to  the  trustees  or 
proper  officers  of  the  cemetery  association.  The  question  of  in- 
terest on  the  legacy  will  be  determined  upon  entry  of  the  order, 
as  the  provisions  of  the  whole  will  are  not  before  me.  The  peti- 
tioner is  entitled  to  costs,  to  be  paid  out  of  the  estate. 


(3  Misc.  U.'p.  39G.) 
In  re  VAN  NOSTRAND'S  ESTATE. 

In  re  HOLLAND  TRUST  CO. 

(Surrogate's  Court,  Rockland  County.   April,  1893.) 

1.  Executors  and  Administrators— Allowance  of  Crrdits. 

An  aUowance  cannot  be  made  for  an  admiuistraticHi  expense  tUl  It  bas 
been  actually  paid. 

o   Q  A  \rnj— Attorneys'  Fees* 

An  administrator  is  not  entitled  to  credit  for  money  paid  an  attomej 
for  services  in  searching  for  deceased's  will,  or  in  procuring  papers  and 
securities  of  deceased  from  a  bank  which  had  custody  thereof,  or  in  b^n; 
present  at  the  malting  of  the  inventory,  and  preparing  and  posting  no- 
tices of  sale,  or  in  writing  to  agents  having  charge  of  investments  oat  of 
the  state  for  information  relative  thereto,  since  these  serviceB'  can  all  be 
performed  as  well  by  the  administrator  himself. 

8.  Same. 

An  administrator  is  entitled  to  credit  for  payments  for  an  attorney^ 
services  rendered  in  preparing  and  presenting  a  petition  for  his  appoint- 
ment as  administrator,  and  obtaining  the  consent  of  next  of  kin  to  syk^ 
appointment,  in  obtaining  the  appointment  of  appraisers,  and  prepaiing 
the  notice  to  creditors,  and  in  causing  the  notices  of  the  appralaemeal 
and  inventory  to  be  posted  and  served. 

4.  Evidence— Judicial  Notice— Attornbts*  Charges. 

On  the  settlement  of  the  accounts  of  an  admtuistrator,  where  the  at- 
torney employed  by  him  testifies  that  the  credits  claimed  by  the  adminis- 
trator on  account  of  attorneys'  fees  are  reasonable,  and  no  evidence  is 
offered  to  the  contrary,  the  court  cannot  act  on  its  personal  knowled^ 
that  such  items  are  greater  than  the  customary  charges  for  similar  serr- 
Ices. 

Proceedings  for  the  judicial  settlement  of  the  account  of  the 
Holland  Trust  Company  as  administrator  of  one  Van  I^ostrand. 

Snider  &  Hopper,  for  the  administrator. 
Abram  A.  Demarest,  for  contestant 

WEIANT,  S.     The  only  matters  contested  and  submitted  tar  mj 
consideration  and  determination  upon  this  accounting  arise  upoi 
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the  item  in  Schedule  C  of  the  accounts:     'Taid  Snider  &  Hopper, 
services,  |700."     From  the  bill  submitted  upon  the  hearing,  it 
appears  that  the  same  is  for  legal  services,  and  that  the  same 
has  not  in  fact  been  paid  by  the  administrator.     The  rule  is  well 
settled  that  in  no  event  can  an  allowance  be  made  to  a  representa- 
tive of  an  estate  for  an  administration  expense — ^as,  for  instance, 
counsel  fees — until  he  has  actually  paid  it     Bedf.  Sur.  Pr.  (4th 
Ed.)  444;  In  re  Bailey,  47  Hun,  477;   Shields  v.  Sullivan,  3  Dem. 
Sur.  296.     But  I  shall  not  dispose  of  this  matter  upon  that  ground. 
The  only  oral  testimony  relating  to  the  services  charged  for  was 
given  by  Garret  Z.  Snider,  Esq.,  of  the  law  firm  who  rendered  the 
same.     He  testified  on  his  direct  examination  to  the  services  per- 
formed somewhat  in  detail,  but  aggregated  his  estimate  as  to 
their  value  at  t700.     On  his  cross-examination  he  detailed  the  serv- 
ices again,  and  gave  a  valuation  of  the  same  in  detail,  which  ag- 
gregates (505.     The  first  services  that  he  rendered  were  at  the 
instance  of  the  widow  of  the  deceased,  in  searching  to  ascertain 
whether  or  not  the  deceased  left  a  will.     He  says  that  he  spent 
some  4i  days  in  that  respect,  and  that  his  services  were  fairly  worth 
f  20  i>er  day,  making  a  total  therefor  of  (90.     Assuming  that  the 
services  were  thus  rendered,  and  that  the  seme  were  reasonably 
ivorth  the  sum  named,  yet  the  same  cannot  be  allowed  this  admin- 
istrator.    Hie  right  of  an  executor  or  administrator  to  employ 
counsel  in  the  prosecution  or  defense  of  actions  or  legal  proceed- 
ings affecting  the  estate  is,  of  course,  allowable  and  proper,  (Bedf. 
Sur.  Pr.  [4th  Ed.]  447,)  and  he  is  entitled  to  be  reimbursed  for 
all  such  necessary  and  reasonable  expenditures;    but^  to  entitle 
liim  to  charge  the  estate  for  moneys  paid  to  his  counsel  or  attor- 
ney, the  executor  or  administrator  must  show  that  the  services 
rendered  were  necessary,  and  that  they  merited  the  compensation 
awarded;  and  no  allowance  vnll  be  made  where  the  services  per- 
formed by  counsd  were  such  as  the  executor  or  administrator  him- 
self might  justly  have  been  expected  to  render.     Id.  448;    Bay- 
mond  V.  Dayton,  4  Dem.  Sur.  333;  St  John  v.  McKee,  2  Dem.  Sur. 
236;  Joumault  v.  Ferris,  Id.  320;  Willson  v.  Willson,  Id.  462;   In 
re  Smith's  Estate,  1  Misc.  Bep.  269-280,  22  N.  Y.  Supp.  1067;   In 
re  Casey's  Estate^  (Sup.)  6  N.  Y.  Supp.  608.     These  services,  per- 
formed as  to  this  matter  by  counsel,  were  such  as  the  administra- 
tor, through  its  ordinary  officers  or  agents,  could  readily  have  per- 
formed.    Searching  for  the  wiU  required  no  legal  skiU  or  knowl- 
e<lga     All  such  services  the  law  contemplates  shall  be  performed 
"by  the  administrator  or  executor,  and  it  is  for  such  usual  and 
ordinary  services  that  the  commissions  allowed  by  statute  are 
£L^warded.     He  cannot  be  permitted  to  take  these  commissions,  and 
tlxen  charge  the  estate  with  the  compensation  which  may  be  earned 
by  some  one  whom  he  has  employed  to  do  his  work.     If  an  exec- 
utor or  administrator  sees  fit  to  employ  another  to  transact  for  him 
-the  usual  and  ordinary  duties  of  his  trust,  and  for  which  the  com- 
missions were  designed  as  full  compensation,  the  expense  of  pro 
curing  such  services  becomes  his  own  debt,  and  cannot  be  charged 
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to  the  estate.     In  re  Beach's  Estate,  1  Misc.  Bep.  27-33,  22  :N.  Y. 
Supp.  1079;  HaU  v.  CampbeU,  1  Dem.  Bur.  415. 

The  charge  of  f  10  for  services  in  behalf  of  Mrs.  Van  Nostrand 
for  making  the  effort  to  obtain  a  bond  for  her  as  administratrix 
is  disallowed.  I  do  not  think  an  expenditure  for  such  services 
is  chargeable  to  the  estate,  as  she  was  not  appointed  administratrix. 
In  re  Collyer,  (Surr.)  9  N.  Y.  Supp.  297.  Neither  do  I  consider  that 
such  service  called  for  legal  skill,  as  the  same  appears  to  have 
been  simply  an  inquiry  of  the  surety  company  as  to  whether  the 
company  would  become  surety  for  her. 

The  next  charges  are  f 5  for  preparing  a  i)etltion  for  the  appoint- 
ment of  the  Holland  Trust  Company  as  administrator;  f20  for  ob- 
taining the  written  consent  to  such  appointment,  or  the  waiv» 
of  their  right  to  administration,  of  three  of  the  next  of  kin;  |20  for 
the  preparation  and  presentation  of  the  pai>er8  to  the  surrogate's 
court,  and  obtaining  the  decree  and  letters  of  administration;  and 
|10  for  obtaining  the  appointment  of  appraisers.  Tliese  services, 
requiring  some  special  skill  or  knowledge  as  to  legal  questions, 
are  properly  such  as  the  administrator  is  authorized  to  engage 
an  attorney  to  perform,  and  charge  the  reasonable  expense  thereof 
to  the  estate.  The  sums  testified  to  by  Mr.  Snider  as  fair  com- 
pensation should  be  allowed,  because  the  contestants  offered  no 
evidence  to  the  contrary,  and  the  court  cannot  be  guided  by  its 
personal  knowledge  that  the  same  are  much  above  the  usual  cha^rges. 
On  July  29,  1891,  it  appears  that  Mr.  Snider  went  to  New  York 
city,  and,  in  company  with  the  secretary  of  the  trust  company, 
attended  at  the  National  Park  Bank  to  obtain  securities  and  papers 
of  the  deceased,  and  remove  them  to  the  office  of  the  trust  com- 
pany. That  is  precisely  what  the  law  contemplates  the  adminis- 
trator should  have  done  without  an  attorney.  No  legal  services 
were  required.  The  witness  really  so  confesses,  as  he  testifies  that 
his  only  reason  for  so  doing  was  because  Mr.  Van  Sicklen,  the  sec- 
retary of  the  administrator,  asked  him  to  do  so.  On  July  30th  the 
usual  notice  to  creditors  to  present  claims  was  proposed,  and  the 
same  delivered  for  publication  in  a  newspaper  by  the  attorneys; 
and  on  August  1st  they  caused  notices  of  the  making  of  the  ap- 
praisement and  inventory  to  be  jwsted  and  served,  which  services, 
it  is  testified,  were  fairly  worth  (5  for  what  was  done  as  to  each 
matter,  |10  in  all.  I  am  inclined  to  believe  that  such  service 
was  properly  one  that  the  administrator  might  employ  an  attorney 
to  x)erform,  and,  as  the  value  of  the  same  is  undisputed,  the  two 
items  are  allowed. 

The  attorney  testifies  to  having  performed  services  in  attending 
at  the  making  of  the  inventory  on  two  different  days,  and  for 
which  he  charges  t20  for  each  day;  that  he  prepared  and  had 
published  notices  of  a  private  sale  of  horses  of  the  estate,  for  which 
he  says  the  services  were  worth  JS.  He  prepared  notices  for  d 
public  sale  of  certain  of  the  personalty;  had  bills  posted  thereof; 
and  performed  other  services  in  the  way  of  preparing  for  the  sale, 
for  which  he  fixes  JIO  as  the  value.     He  attended  at  the  sak; 
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assisted  at  the  same;  acted  as  clerk;  made  some  coUectioiis;  and 
fixes  the  valne  of  his  services  in  that  matter  at  f25.  The  testimony 
discloses  that  the  sales  amounted  to  but  (575.90,  and  that  there 
was  an  auctioneer  who  was  paid  10  per  cent  on  the  sales  for  his 
services.  These  items  amount  to  f  80,  and  are  not  proper  credits. 
The  administrator  cannot  be  allowed  for  the  services  of  an  attor- 
ney or  counsel  in  such  matters.  In  re  Quin,  (Surr.)  5  N.  Y.  Supp. 
261;  Pulhnan  v.  WiUets,  4  Dem.  Sur.  536,  and  cases  above  cited;  In 
re  CoUyer,  (Surr.)  9  N.  Y.  Supp.  297.  In  Be  Quin,  (Surr.)  5  N.  Y. 
Supp.  261,  an  item  of  }30,  paid  for  services  to  one  who  rendered 
services  in  making  the  inventory,  was  disallowed.  Such  a  charge 
was  refused  in  Be  Collyer,  (Surr.)  9  N.  Y.  Supp.  297.  The  learned 
surrogate  says,  at  page  298: 

"It  is  difficult  to  see  how  the  payment  to  counsel  for  attendance  and  advice 
on  the  making  of  it  [inventory]  can  be  regarded  as  a  necessary  expense,  iu 
▼iew  of  the  further  fact  that,  at  most,  an  inventory  is  a  mere  guide,  subject 
to  correction  by  either  party  on  the  accounting.  The  cost  of  the  attendance 
of  counsel  at  its  maMng  does  not  appear  to  have  been  a  just  or  reasonable 
expense  to  be  incurred  in  the  course  of  the  administration.  Ignorance  in 
tbe  matter  on  the  part  of  the  administrator  wiU  not  Justify  it  He  must  in 
such  cose  pay  the  penalty  of  his  ignorance  out  of  his  own  pocket  He  can- 
not expect  the  estate  to  educate  him." 

The  surrogate  is  supposed  to  appoint  qualified  men  to  perform 
this  service,  and  in  this  case  both  were  especially  competent,  as 
they  were  lawyers.  It  may  well  be  that  a  clerk  can  be  employed 
at  an  auction  sale  by  an  administrator,  and  he  be  repaid  out  of 
the  estate  for  such  an  expenditure,  but  it  must  appear  that  it  is  es- 
sential to  have  a  clerk,  and  what  such  service  is  worth.  That 
does  not  here  appear,  but  I  will  permit  this  to  be  supplied,  and 
then  determine  the  same  accordingly.  As  to  the  charges  for  serv- 
ices in  the  matter  of  the  Nyack  Electric  &  Power  Company,  con- 
sisting of  three  items,  aggregating  f40,  the  same  are  allowable  only 
to  the  extent  that  legal  services  were  necessary.  Much  of  the 
services  charged  for  were  such  that  any  person  of  ordinary  busi- 
ness capacity  could  have  rendered;  such  as  the  search  for,  and 
correspondence  as  to,  the  lost  certificate  of  stock,  and  also  the  col- 
lection of  the  dividends.  As  we  have  seen  from  a  uniform  line 
of  authorities,  such  service  should  have  been  rendered  by  the  ad- 
ministrator or  its  agents,  and  the  statutory  commissions  are'*the 
compensation  therefor.  It  would  seem,  however,  that  the  services 
performed  in  giving  the  notice  as  to  the  loss  of  the  certificate,  and 
the  giving  of  the  bond  of  indemnity  to  obtain  the  new  certificate, 
were  of  a  legal  character,  requiring  the  service  of  one  having  some 
special  legal  knowledge,  and,  that  being  so,  the  administrator  was 
justified  in  the  employment  of  an  attorney  for  those  purposes,  and 
I  accordingly  allow  a  credit  for  the  same  to  the  amount  of  tl5. 

FoUovring  the  above  matter  are  charges  for  services  in  regard 
to  several  western  (Iowa)  mortgages,  known  as  the  Harmon,  Fast, 
fiumner,  Crawford,  and  Daubendick  securities.  It  appears  from 
the  testimony,  as  also  from  the  bill  of  Bnider  &  Hopper,  that  these 
services  were  wholly  in  the  form  of  correspondence  and  inquiries 
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by  Mr.  Snider  of  the  western  agents  or  attomeyB  who  had  charge 
of  the  same  at  the  time  of  the  intestate's  death.  All  legal  semoes 
in  relation  to  them  seem  to  have  been  performed  by  the  western 
agents  or  attorneys,  and  who  appear  to  have  been  employed  and 
paid  to  attend  to  those  legal  matters.  I  find  nothing  specified  in 
the  testimony  as  to  the  performance  by  Snider  &  Hopper,  of  any 
service  requiring  special  legal  knowledge  or  experience.  Indeed, 
I  rest  this  proposition  entirely  upon  Mr.  Snider's  testimony.  The 
following  is  an  extract  from  the  same: 

"What  was  there  about  that  Sumner  matter  that  required  the  serrices  at 
an  attorney,  as  distinguished  from  such  services  as  an  ofllcer  of  the  trust 
company  could  perform?  Answer.  I  don't  know  what  the  officers  of  the  trust 
company  could  have  perronned.  They  asked  me  In  relation  to  those  western 
securities,  and  I  did  what  I  have  stated  here.  Question.  Now,  about  thorn 
other  western  securities;  wfhat  was  there  about  them  that  required  legal 
services,  as  distinguished  from  such  services  as  those  officers  might  have 
performed?  A.  Well,  I  don't  know  what  the  officers  might  have  performed. 
Attorneys  perform  many  things  that  men  who  are  not  attorneys  can  do  just 
as  well.  I  did  whatever  the  trust  company  wanted  me  to  do  in  relation  to 
those  mortgages.  I  don't  think  it  is  for  me  to  pass  upon  that  I  did  what 
they  wanted  me  to  do." 

Then  followed  some  further  testimony  in  the  same  Une,  at  the 
close  of  which  the  witness  gave  this  answer: 

'The  same  service  might  have  been  done  by  a  man  who  was  not  an  attor- 
ney, and  consequently  might  have  been  done  by  an  officer  of  the  trust  com- 
pany." 

This  testimony  shows  without  question  a  contract  of  employ- 
ment between  Snider  &  Hopper  and  the  administrator,  and  for 
any  and  all  services  i)erformed  thereunder  the  administrator  be- 
came individually  responsible  and  liable,  and  is  legally  obligated 
to  pay.  But  as  to  that  this  court  has  nothing  whatever  to  do. 
That  is  a  matter  to  be  adjusted  and  determined  as  between  the 
attorneys  and  the  trust  company  individually,  and  not  as  ajdminls- 
trator.  We  have  here  only  to  do  with  the  question  as  to  whether 
the  expenditures  are  properly  chargeable  against  the  estate  as 
between  the  parties  interested  in  the  estate  and  the  administrator^ 
and,  as  we  have  already  made  it  appear  from  the  statute  and  au- 
thorities construing  the  same,  for  such  services  as  were  rendered 
with  reference  to  those  securities  the  administrator  caimot  charge 
the  estate  or  be  reimbursed  therefrom,  as  the  conmiissions  are  the 
compensation  for  that  work.  If  the  administrator  sees  fit  to  doc 
personally  perform  these  ordinary  services  attendant  ni)on  the  per^ 
formance  of  the  trust  he  assumes,  but  employs  an  agent  or  attor- 
ney to  perform  the  same,  then  he  must  individually  make  payment 
therefor.  The  charges  for  the  services  rendered  in  relation  to 
these  securities  are  accordingly  wholly  disallowed,  except  for  the 
preparation  of  the  assignment  of  the  Sumner  mortgage,  which 
is  allowed  at  five  dollars,  as  the  value  is  stated  by  Mr.  Snider.  As 
to  the  services  rendered  in  regard  to  the  collection  of  the  note 
against  Green  &  Son,  none  were  such  as  made  it  necessary  to  em- 
ploy a  lawyer.  No  legal  steps  or  proceedings  whatever  were  taken 
The  officers  of  the  administrator  or.  its  employes  could  and  should 
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have  rendered  the  same  for  the  commiBsloim.  Mr.  Snider  admits 
that  the  administrator  could  probably  have  collected  the  claim. 
No  allowance  can  be  made  for  that  service. 

.  In  the  Grove  matter  there  appears  to  have  been  a  litigation  pend- 
ing at  the  time  of  the  death  of  the  intestate  in  which  the  intes- 
tate was  represented  by  an  attorney  by  the  name  of  John  J.  Glea- 
soiL  Nothing  whatever  has  been  done  in  that  matter  since  the 
intestate's  death,  except  to  pay  Mr.  Gleason's  bill  for  his  services,. 
and  obtain  the  papers  from  him  with  his  consent  to  a  substitu- 
tion of  another  attorney  for  the  administrator.  This  matter  may 
be  eliminated  from  consideration  at  this  accounting,  and  reserved 
for  disi)osition  upon  a  future  accounting,  when  the  litigation  may  be 
finally  adjusted  or  determined.  Inquiry  as  to  the  bimk  stock,  and 
Balch  and  Haring  notes  were  all  the  services  that  were  rendered 
as  to  those  matters,  and,  for  reasons  already  assigned  as  to  other 
similar  charges,  the  same  are  not  allowed.  The  claim  for  reim- 
bursement for  services  in  reference  of  the  Brigantine  Beach  'prsyper- 
ties  was  withdrawn,  as  the  same  related  to  the  real  estate  over 
which  the  administrator  had  no  jurisdiction  or  supervision.  A 
decree  may  be  settled  and  entered  accordingly. 


(5  Misc.  Rep.  185.) 
In  re  MABIB'S  WCTiU 

(Surrogiite'8  Court,  Rockland  Ck)unt7.    September  16,  1893.) 

1.  Wills— Contest— Undue  Influence— Suppicibnct  op  Evidbnce. 

Testatrix,  aged  about  80,  gave  most  of  her  fortune  to  a  niece  and  her 
husband,  wltli  whom  she  was  very  intimate,  and  with  whom  she  lived 
at  the  time  the  will  was  made  and  until  her  death,  in  preference  to  her 
brothers  and  sisters;  but  sudi  beneficiaries  knew  nothing  of  the  will  hav- 
ing been  made  or  of  its  contents  until  after  her  death.  HM,  that  undue 
influence  was  Hot  shown. 

&  Same— Mental  Capacity. 

In  a  probate  procec«ling  it  ap])oared  that,  at  the  time  of  making  the 
will,  testatrix's  memory  was  impaired;  that  there  were  eccentricities  in. 
her  conduct  and  conversation;  that  she  was  not  able  to  conduct  her 
household  duties  and  care  for  honself  without  assistauce,  and  was  passing 
through  the  period  of  senility;  but  that  she  alone  gave  to  her  attorney 
the  particulars  for  the  will,  naming  the  sp(K:iflc  amoimts  to  be  given  to 
each  of  her  immediate  relatives,  all  of  whom  she  remembered;  and  that 
her  signature  was  well  written  for  one  of  her  age.  The  witnesses  to  the 
will,  who  were  experienced  in  such  matters,  testified  to  the  soundness  of 
her  mind  and  understanding  at  the  time.  Hdd,  that  want  of  testamentary 
capacity  was  not  established.  ^ 

Proceeding  for  the  probate  of  the  last  will  find  testament  of  Mary 
Mabie,  deceased.     Granted. 

A.  &  A.  X.  Fallon,  (Abram  A.  Demarest,  of  counsel,)  for  proponent. 
Arthur  S.  Tompkins,  for  contestants. 

WEIANT,  S.  Mary  Mabie^  the  testatrix,  made  and  execntiBd 
the  instrument,  the  validity  of  which  is  contested  herein,  on  the 
Sd  day  of  January,  1887.     She  died  on  the  3d  day  of  October,  1891. 
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She  was  not  the  owner  of  any  realty,  and  left  an  estate  of  the  yalne 
of  between  $10,000  and  912,000.  By  this  writing  she  first  directed 
that  all  her  debts  and  funeral  expenses  should  be  paid;  secondly, 
she  bequeathed  to  her  sister  Ann  Brooks  the  sum  of  $1,000,  and 
certain  articles  of  household  furniture;  thirdly,  she  beiqineathed 
to  her  sister  Phebe  Harris  the  sum  of  91)000,  and  also  certain 
articles  of  household  goods  and  personal  apparel;  fourthly,  she 
gave  to  her  sister  Matilda  Moore  the  sum  of  f500,  and  a  '^pailor 
settee  ;**  fifthly,  '-he  bequeathed  to  lier  brother  John  Westervelt  the 
sum  of  9700;  sixthly,  she  gave  to  her  brother  Jesse  Westerrelt 
the  sum  of  9300,  and  all  the  wearing  apparel  of  her  deceased  hus- 
band, Cornelius  P.  iMabie;  seventhly,  she  bequeaths  to  h«r  niece 
and  namesake,  Maiy  A.  Blauvelt,  wife  of  Abram  Blauvelt,  the  snm 
of  90,000,  and  the  articles  of  household  furniture  and  wearing  ap- 
parel not  by  her  will  otherwise  bequeathed;  and,  eighthly,  she 
bequeathed  and  devised  all  the  rest,  residue,  and  ranainder  of  h^ 
estate,  real  and  personal,  to  Abram  Blauvelt,  the  husband  of  her 
said  niece,  Mary  A.  Blauvelt  She  appointed  said  Abram  Blauv^t 
sole  executor  of  her  said  wilL  The  testatrix  was  about  80  years 
of  age  at  the  time  of  making  this  will,  and  left  no  children  or  de- 
scendants of  any.  Her  husband,  above  named,  had  died  in  April, 
1886.  The  brotiiers  and  sisters  named  in  the  will  were  her  near- 
est relatives.  She  and  her  husband  had  always  resided  together 
at  the  place  of  their  residence  at  the  time  of  his  death,  or  in  that 
vicinity.  For  about  six  months  after  Mr.  Mabie's  death,  the  tes- 
tatrix continued  her  residence  at  the  homestead  occupied  at  the 
time  of  his  death,  and  then,  on  Thanksgiving  day,  in  November, 
1886,  she  changed  her  home  to  that  of  her  niece  Mary  A-  Blauvdt, 
and  her  husband,  Abram  Blauvelt,  at  Piermont,  a  distance  of  two  or 
three  miles  from  her  said  residence.  She  continued  to  reside  with 
said  niece  and  her  husband  during  the  remainder  of  her  life,  and 
died  at  their  home  on  the  date  above  specified.  While  residing  with 
her  said  niece  at  Piermont  aforesaid,  she  executed  this  will  in  gues^ 
tion,  in  due  form  of  law.  The  due  execution  of  the  same  is  not  dial- 
lenged,  but  the  contestants  object  to  the  admission  of  the  will  to 
probate,  on  the  grounds  that  the  testatrix  was  of  unsound  mind 
at  the  time  of  the  execution  thereof,  and  not  having  sufficient  capac- 
ity of  mind  to  be  legally  qualified  to  make  the  same^  and  that 
the  same  was  brought  about  by  undue  influence  and  fraud,  and 
was  not  her  free  act  and  deed.  Upon  those  two  questions  a  con- 
siderable mass  of  testimony  was  taken,  covering  about  1,400  pages. 
besides  the  dooomentary  evidence,  and  detailing  facts  and  cir^ 
cumstances  bearing  chiefly  upon  the  mode  of  life  of  the  testatrix, 
and  her  condition  mentally  and  physically. 

After  a  careful  and  deliberate  consideration  of  this  evidence 
and  of  all  the  facts  and  circumstances,  I  have  reached  the  conda- 
sion  that  this  will  must  be  admitted  to  probate.  The  proof  shows 
the  facts  above  collated,  and  as  to  which  there  is  no  diflpute, 
While  the  testatrix  was  residing  at  Piermont,  with  her  said  niece 
and  her  husband,  shortly  prior  to  January  3,  1887,  word  was  Ifft 
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at  the  residence  of  Andrew  Fallon,  lawyer  and  near  resident, 
throngii  which  he  was  requested  to  call  at  Mr.  Blauvelt's  house. 
He  answered  this  request,  and  saw  Mrs.  Mabie.  He  was  alone 
with  her  in  the  house  about  20  minutes  or  half  an  hour,  during 
which  time  she  gave  him  instructions  as  to  the  preparation  of  her 
will  and  the  provisions  thereof.  Upon  the  completion  of  the  inter- 
view, Mr.  Fidlon  informed  her  that,  as  soon. as  he  had  the  will 
prepared,  he  would  come  with  it,  and  bring  his  son  as  a  witness 
if  she  assented  to  it.  Mr.  Fallon  prepared  the  will  accordingly, 
and  called  upon  her  at  Mr.  Blauvelt's  house,  with  the  will,  on 
January  3,  1887,  and  took  his  son  with  him.  He  theii,  upon  en- 
tering the  house,  went  into  a  room  with  Mr&  Mabie  alone,  and 
closed  the  door.  Both  sat  down,  and  Mr.  Fallon  read  the  will 
to  her.  He  asked  her  if  that  was  correct.  She  said  it  was.  He 
laid  the  will  upon  the  table,  and  told  her  he  would  call  his  son  in. 
He  did  so,  and  again  clpsed  the  room  door,  llien  followed  the 
execution  of  this  will  by  the  testatrix  before  the  two  subscribing 
witnesses  alone,  in  full  c(»npliance  with  the  requirements  of  the 
fltatute  as  to  the  execution  of  wills.  Mr.  Fallon  then  asked  the 
testatrix  what  she  wanted  done  with  the  will,  and  she  answered 
that  she  desired  him  to  keep  it.  He  then  placed  it  in  a  sealed 
envdope,  and  took  it  to  his  ofQce,  where  it  remained  until  pro- 
duced in  this  proceeding.  The  testimony  of  these  subscribing  witr 
iiesses  contains  the  other  usual  statements  of  facts  as  to  the  sound 
mind,  memory,  and  understanding  of  the  testatrix,  and  that  she 
was  under  no  restraint.  It  thus  appears  that  the  testatrix  duly 
executed  this  writing  as  her  last  will  and  testament;  fully  complied 
with  the  legal  requirements;  that  die  was  in  proper  condition 
mentally  to  dispose  of  her  estate;  and  that  she  was  free  and  un- 
restrained in  so  doing.  It  also  appears  from  that  testimony  that 
the  testatrix  had  testamentary  capacity,  and  a  present  knowledge 
of  the  contents  of  the  will,  and  a  comprehension  of  the  act  of 
making  the  same.  It  then  rested  upon  the  contestants  to  meet 
thiB  condition  of  the  case,  and  show  that  either  the  one  or  the 
other  of  the  objections  interposed  was  established.  As  to  the 
restraint  or  undue  influence  upon  the  testatrix  there  is  no  direct 
^evidence;  nor  is  there  sufficient  from  inference,  if  any  such  there 
be,  upon  which  the  finding  may  be  rested  that  she  was  under  undue 
restraint  or  influence  when  she  made  this  wilL  If  there  is  testa- 
mentary capacity  and  a  present  knowledge  of  the  contents  of  the 
Tvill,  and  the  will  is  executed  pursuant  to  the  formalities  prescribed 
l>y  the  statute,  it  can  only  be  avoided  by  proof  of  influence  amount- 
ing to  force  or  coercion,  and  the  burden  is  on  the  party  making  the 
allegation  that  the  testatrix  was  imposed  upon,  or  overcome  by 
the  acts  or  practices  of  the  beneficiary.  In  re  Martin,  98  N.  Y. 
193;  Loder  v.  Whelpley,  111  N.  Y.  239,  18  N.  E.  Rep.  874;  In  re 
"Williams'  Will,  (Sup.)  19  N.  Y.  Supp.  778,  and  cases  there  cited. 
.And  this  kind  of  influence  wffl  not  generally  be  presumed.  Marx 
▼.  McGlynn,  88  N.  Y.  357.  It  is  not  sufficient  to  show  that  a  party 
1>enefited  by  a  will  had  the  motive  and  opportunily  to  exert  sucb 
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influence.  There  must  be  evidence  that  he  did  exert  it.  Cudney 
V.  Oudney,  68  N.  Y.  148;  In  re  Smith's  WiU,  3  N.  Y.  St  Bep.  137; 
In  re  Oausmann,  9  N.  Y.  St.  Rep.  182;  In  re  Thome's  Estate,  (Surr.) 
7  N.  Y.  Supp.  198;  Children's  Aid  Soc.  v.  Loveridge,  70  N.  Y.  387- 
394;  In  re  Phalen's  Will,  (Sup.)  19  N.  Y.  Supp.  358.  In  Re  Phalai'B 
Will,  supra,  which  is  a  decision  of  the  supreme  court  at  general 
term  in  the  first  department,  and  which  case  was  a  contest  of 
a  will  or  codicil  thereto,  on  the  ground  that  its  execution  was  pro- 
cured by  undue  influence  exercised  by  a  daughter  of  the  testator, 
it  appeared  that  the  instrument  was  prepared  in  accordance  with 
the  instructions  of  the  testator;  that  it  was  read  to  him  before  he 
signed  it,  and  was  executed  in  the  presence  of  the  subscribing  wit- 
nesses only:  and  there  was  no  eAddence  that  the  daughter  knew  that 
its  execution  was  contemplated  before  it  was  done.  It  was  hdd 
that  no  undue  influence  was  shown,  though  it  was  in  eTidence 
that  the  daughter  lived  in  an  adjoining  house  of  her  father,  with 
an  opportunity  to  influence  him.  The  facts  in  this  case  are  quite 
in  line  with  those  in  that  cause,  anJ  both  Mr.  and  Mrs.  Blanvelt 
testify  that  they  knew  nothing  of  this  will  having  been  made  or  d 
its  contents  until  some  time  after  the  death  of  the  testatrix.  Nor 
is  an  unequal  distribution  of  a  testator's  estate,  as  the  contestants 
claim,  of  itself  sufficient  to  justify  the  conclusion  or  inference  of 
undue  influence.  In  re  White,  15  N.  Y.  St  Rep.  753;  In  re  Traqr, 
11  N.  Y.  St  Rep.  103.  Inequality  of  a  will  alone  is  not  sufficient 
to  establish  undue  influence.  In  re  La»ak,  10  N.  Y.  Supp.  844.  It 
is  the  rule  that  a  testator  may  make  such  disx)osition  of  his  prop- 
erty as  he  desires,  although  the  disposition  may  appear  unjust  and 
inequitable,  or  even  absurd,  to  others.  Potter  v.  McAlpine,  3 
Dem.  Sur.  108;  In  re  Mondorf,  110  N.  Y.  450,  18  N.  E.  Bep.  256: 
Horn  V.  Pullman,  72  N.  Y.  269;  In  re  Williams'  Will,  (Sup.)  19  N. 
Y.  Supp.  778,  and  cases  there  cited.  The  change  from  the  prior 
declared  intention  of  the  executrix,  to  divide  her  property  equally 
between  her  sisters  and  brothers,  to  the  dispositions  in  this  will, 
may  have  seemed  well  to  her.  It  may  have  been  unjust  towards 
her  sisters  and  brothers,  but  that  furnishes  no  ground  in  law  for 
disturbing  this  will.  Horn  v.  Pullman,  72  N.  Y.  278;  Children's 
Aid  Soc.  V.  Loveridge,  70  N.  Y.  387;  In  re  Williams'  Will,  supra. 

In  the  consideration  of  this  question  of  undue  influence,  I  have 
kept  in  mind  the  confidential  and  close  relation  that  existed  be- 
tween the  testatrix  and  Mr.  and  Mrs.  Blauvelt  Mrs.  Mabie  was 
at  all  times  near  them  or  some  member  of  their  household,  and 
at  all  times  accessible  to  their  influence  and  persuasion.  Mr. 
Blauvelt  was  her  business  agent,  and  managed  her  proi)erty,  and 
transacted  her  matters  in  the  way  of  purchases  and  disbursementa. 
She  evidently  intrusted  all  such  matters  to  his  care  and  attention, 
and  paid  him  f  10  per  week  throughout  the  whole  period  of  her  liv- 
ing with  him,  for  her  board  and  maintenance.  These  r^ations 
of  these  legatees  and  devisees  were  therefore  such  as  require  dose 
scrutiny  of  their  conduct  towards,  treatment  of,  and' dealings  with, 
the  testatrtr,  to  see  whether,  under  such  favorable  circumstances, 
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these  beneficiaries  nsed  any  illegitimate  means  or  influence,  or 
exercised  their  power  and  used  their  confidential  relation,  to  bring 
about  a  disposition  of  the  estate  more  favorable  to  themselves,  and 
different  from  the  intent  and  purpose  of  the  executrix.  I  have 
so  considered  that  subject  and  applied  that  rule.  And  I  have  also 
kept  fully  in  mind  the  fact  of  the  imimired  physical  and  mental 
condition  of  the  testatrix,  as  disclosed  by  the  evidence,  and  which 
is  more  specifically  referred  to  and  considered  hereinafter,  for  in 
her  condition  she  was  much  more  susceptible  to  undue  influence, 
deceit,  or  fraud  than  when  she  was  in  the  vigor  of  her  woman- 
hood. And  I  have  also  remembered  the  well-founded  projMsition 
that  it  is  rarely  the  case  that  direct  evidence  can  be  furnished  that 
undue  influence  has  been  exercised  over  the  mind  of  a  testator  in 
the  making  of  a  will,  and  yet  that  the  circumstances  attending 
the  transaction  may,  however,  be  of  such  a  character  as  to  lead 
irresistibly  to  the  conclusion  that  undue  influence  has  been  at  work 
in  its  preparation  and  execution,  and  that  the  will  is  not  the  free 
and  untrammeled  act  of  the  deceased.  But  notwithstanding  that 
the  case  is  one  fully  open  and  opportune  to  the  action  of  these  two 
legatees  and  devisees,  if  they  saw  fit  to  avail  themselves  of  those 
advantages  to  secure  these  favorable  bequests  and  devises  of  the 
testatrix,  the  answer  to  the  claim  of  the  contestants  is  that  there 
is  no  evidence  of  any  act,  word,  or  movement  of  either  to  secure 
or  obtain  the  making  of  this  will  at  all,  and  especially  not  as  to 
its  provisions. 

We  now  come  to  the  consideration  of  the  question  of  the  capacity 
of  the  testatrix  to  make  this  wilL  The  general  rule  of  law  as  to 
the  suflOiciency  of  the  capacity  to  make  a  valid  will  is  simply 
whether  a  decedent  has  sufllcient  intelligence  to  comprehend  the 
condition  of  his  property,  his  relations  to  those  who  are  or  may 
be  the  objects  of  his  bounty,  and  the  scope  and  meaning  of  the  pro- 
visionB  of  his  will;  and,  if  it  is  his  free  act,  it  will  be  sustained. 
Horn  V.  Pullman,  72  N.  Y.  269;  Van  Guysling  v.  Van  Kuren,  35 
U.  Y.  70;  Comwell  v.  Biker,  2  Dem.  Sur.  354;  In  re  Williams'  WiU, 
(Sup.)  19  N.  Y.  Supp.  780;  In  re  Snelling,  136  N.  Y.  515,  32  N.  E. 
Rep.  1006.  Upon  the  whole  case,  the  conviction  has  come  to  my 
mind  that  the  testatrix  had  sufficient  cajiacity  to  place  her  within 
the  requirements  of  this  rule,  although  the  case  is  a  marginal  one. 
The  testatrix  was  a  very  old  person,  but  no  presumption  of  inca- 
pacity arises  from  old  age  alone.  Horn  v.  Pullman,  72  N.  Y.  269. 
"A  man  may  freely  make  his  testament,  how  old  soever  he  may 
be;  for  it  is  not  the  integrity  of  his  body,  but  of  the  mind,  that  is 
requisite."  Comwell  v.  Biker,  2  Dem.  Sur.  354-366,  and  the  au- 
thorities there  cited.  It  is  true  that  the  evidence  shows  that  the 
memory  of  tiie  testatrix  was  impaired  at  the  time  of  the  making  of 
this  wiU.  Many  instances  of  her  forgetfulness  appear  from  the 
testimony.  She  would  frequently  hide  or  misplace  articles  of  food, 
clothing,  and  other  things  about  her  house,  and  be  unable  to  state 
^here  the  same  were,  or  have  any  recollection  as  to  the  same. 
She  would  at  times  fail  to  recollect  or  recognize  acquaintances^ 
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and  address  persons  whom  she  knew  well  by  wrong  names.  But 
failing  memory  does  not  jper  se  establish  want  of  capacity.  In  re 
Stewart's  Will,  (Sup.)  13  K  Y.  Supp.  219;  Delafleld  v.  Parish,  26 
N.  Y.  9,  There  is  evidence,  also,  of  eccentricities  and  peculiarities 
in  her  actions,  conduct,  and  sayings.  She  had  a  child  bom  in  her 
early  life,  some  30  or  40  years  before  her  death,  and  which  died 
while  still  in  its  early  childhood.  She  seems  to  have  been  deeply 
attached  to  it,  and  manifested  it  by  her  conduct  and  speech,  and 
even  during  these  late  years  of  her  life  would  frequently  speak  of 
him,  and  compare  him  with  young  persons  in  a  manner  which  was 
eccentric  and  peculiar.  She  became  less  tidy  in  her  dress  and  in 
conducting  her  household  duties.  She,  in  a  measure,  became  inca- 
pable of  doing  her  work  in  her  usual  manner,  insomuch  that  rda- 
tions,  her  sister  Mrs.  Harris  and  her  husband,  were  engaged  to 
assist  her  in  her  household  work,  and  to  so  far  as  necessary  care 
for  her.  This  commenced  about  the  time  of  her  husband's  last 
illness,  and  continued  until  Thanksgiving  in  1886,  when  ahe  was 
taken  to  the  home  of  Mr.  and  Mrs.  Blauvelt,  with  whom  she  made 
her  home  during  the  remainder  of  her  life.  The  testatrix  was^  as 
she  grew  older,  gradually  losing  her  physical  and  mental  powers. 
But  I  do  not  think  that  she  had  reached  that  condition  of  mind 
that  she  was  incapacitated  from  making  this  will,  and  it  is  het 
capacity  at  that  tinie  that  must  apply.  She  had  entered  upon 
and  was  passing  through  the  period  of  senility,  but  had  not  then 
reached  the  condition  that  disquiEdified  her  from  making  her  wilL 
Matters  were  apt  to  slip  from  her  memory,  but,  when  the  same 
came  to  her  attention  or  thought,  there  is  no  real  proof  that  ahe 
did  not  treat  them  and  speak  of  them  with  reason  and  sense.  It 
was  only  after  its  dismissal  that  her  weakness  was  shown  by  her 
failure  to  recollect  It  appears,  however,  that  one  brother  was 
dead  when  she  made  the  will,  but  his  residence  was  in  a  distant 
state,  and  it  might  well  be  that  she  had  not  then  learned  of  it 
There  was  no  proof  that  she  ever  had.  She  gave  to  the  attorney 
who  drew  the  will,  and  who  became  one  of  the  subscribing  wit- 
nesses thereto,  the  particulars  for  the  provisions  thereof.  They 
appear  to  have  been  comprehensive.  She  ranembered  all  of  her 
immediate  relatives,  being  her  brothers  and  sisters,  for  each  one 
is  mentioned  in  the  will,  and  a  bequest  made  to  each.  Bhe  named 
the  specific  amounts  to  be  given  to  each,  and  the  residue  to  Abram 
lUauvelt  The  aggregate  of  the  specific  legacies  of  money  is 
|9,500,  which  shows  pretty  clear  comprehension  by  the  testatrix 
of  the  amount  of  her  estate  that  she  had  to  dispose  of.  She  names 
each  brother  and  sister.  It  seems  to  me,  it  being  clear  that  no  one 
but  herself  gave  the  directions  for  the  provisions  of  the  will, 
that  she  fairly  comprehended  and  fully  understood  what  she  was 
doing.  On  the  occasion  when  she  executed  the  will,  it  was  read 
to  her,  and  she  gave  her  assent  that  it  was  correct  She  fhes 
executed  it,  and  with  no  one  present  having  any  interest  in  its 
provisions  or  her  estate.  Her  signature  is  remarkably  well  written 
for  one  of  her  age,  and  in  itself  bears  evidence  of  good  physical 
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healthy  and  also  corroborates  the  claim  of  her  sufficient  mental 
capacity.  Then,  in  corroboration  and  confirmation  of  all  that 
took  place  in  the  preparation  of  this  will,  and  the  execution  of  the 
same,  and  to  sustain  its  validity,  it  appears  that  the  preparation 
and  the  charge  of  the  execution  of  the  same  were  put  into  the 
charge  of  one  of  the  most  experienced  lawyers  in  such  matters 
within  the  county,  and  of  whose  fairness  rfnd  integrity  none  has  the 
slightest  suspicion.  He  and  his  equally  reliable  son,  also  well 
experienced  in  such  matters,  testify  as  to  the  soundness  of  the 
mind  and  understanding  of  the  testatrix  at  that  time,  and  I  am 
impressed  that  they  would  not  have  done  so  had  there  been  any 
nmnifestation  on  the  part  of  the  executrix  that  indicated  that  she 
did  not  fairly  comprehend  and  understand  what  she  was  doing. 
The  testamentary  capacity  is  not,  in  the  eye  of  the  law,  condi- 
tioned upon  the  possession  of  sound  health  or  of  great  intellectual 
vigor  or  activity.  Comwell  v.  Biker,  2  Dem.  Sur.  367.  And  in- 
capacity to  make  a  will  cannot  be  inferred  from  an  enfeebled 
condition  of  body  or  mind.  Horn  v.  Pullman,  supra.  Proof  that 
a  testator,  though  somewhat  forgetful,  was  capable  of  appreciat- 
ing the  nature  of  his  act,  and  the  proper  objects  of  his  bounty, 
of  selecting  the  draughtsman,  and  of  designating,  without  prompt- 
ing, the  one  in  whose  favor  he  makes  the  will,  was  held  sufficient 
to  establish  his  capacity.  In  re  Stewart's  Will,  (Sup.)  13  N.  Y. 
Snpp.  219,  (citing  Delafleld  v.  Parish,  25  N.  Y.  9;)  In  re  Stewart's 
Will,  (Sup.)  15  N.  Y.  Supp.  601;  In  re  SneUing,  136  N.  Y.  515,  32 
N.  E.  Rep.  1006.  Even  entertaining  a  delusion  in  resi>ect  to  an 
heir  is  not  sufficient  of  itself  to  justify  rejection  of  a  will.  In  re 
Fricke's  Will,  (Sup.)  19  N.  Y.  Supp.  315.  In  Re  Phelps'  Will,  19 
Wkly.  Dig.  293,  it  was  held  that  the  fact  that  a  testator,  instead 
of  giving  his  property  to  his  blood  relations,  bequeathed  it  to  rela- 
tives of  his  wife,  under  the  belief  that  the  former  were  negligent  of 
him  and  careless  of  his  comfort,  will  not  of  itself,  unaccompanied, 
by  fraud,  coercion,  or  undue  influence,  be  sufficient  to  invalidate 
his  will,  deliberately  made  when  in  full  i)ossession  of  his  faculties. 
Where  a  testatrix  was  90  years  of  age,  and  very  weak  physically, 
but  managed  her  affairs,  and  although  there  was  testimony  that 
her  mind  at  times  would  wander,  it  was  held  that  she  had  suffi- 
cient capacity.  In  re  Gray's  Will,  (Sup.)  5  N.  Y.  Supp.  464.  The 
like  rulings  were  made  in  Re  Bartholick's  Will,  (Surr.)  5  N.  Y. 
Supp.  842;  in  Re  Darling's  Will,  (Sup.)  6  N.  Y.  Supp.  191;  in  Re 
I^ennett's  WiU,  Id.  199;  in  Re  Berrien's  Will,  (Surr.)  5  N.  Y.  Supp. 
37,  affiimed  12  N.  Y.  Supp.  585.  In  the  latter  case  Judge  Daniels 
wrote  the  opinion  at  general  term,  and  the  case  is  very  similar  to 
this  upon  the  facts.  Testimony  as  to  eccentric  mental  condi- 
tion of  the  testator,  and  defei^tiA-e  memory,  "was  held,  under 
the  circumstances,  insufficient  to  justify  setting  aside  a  will 
disinheriring  the  lieir  of  the  testator.  In  re  Merriam's  Will, 
(Sup.)  Ifi  N.  Y.  Supp.  738.  Among  the  cases  hereinbefore  cited 
there  are  several  very  much  in  line  with  this  upon  the  facts 
and  circumstances,  and  the  condition  and  conduct  of  the  decedent, 
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and  the  decedent's  physical  and  mental  condition;  and,  withm 
the  legal  rules  cited,  the  testamentary  capacity  of  the  decedent 
was  held  sufficient  Horn  v.  Pullman,  72  N.  Y.  269;  In  re  B«^ 
rien's  Will,  supra;  Van  Guysling  v.  Van  Kuren,  35  N.  Y.  70.  The 
testatrix  had  entered  upon  the  stage  of  her  life  known  as  senility, 
and  her  physical  and  mental  powers  were  gradually  failing  and 
weakening,  but  it  appe&rs  that  she  still  retained  the  capacity, 
when  an  ordinary  business  matter  was  present  to  her  mind,  to 
understand,  consider,  and  disiwse  of  the  same  intelligently  and 
knowingly.  It  seems  that  she  had  sufficient  memory  to  collect 
in  her  mind,  without  prompting,  the  particulars  or  elements  of 
the  business  transacted,  and  to  hold  them  in  her  mind  a  sufficient 
length  of  time  to  perceive,  at  least,  their  obvious  relations  to 
each  other,  and  be  able  to  form  some  rational  judgment  in  rela- 
tion to  them.  She  was  therefore  within  the  rule  that  a  testator 
who  has  sufficient  mental  power  to  do  these  things  is,  within  the 
meaning  and  intent  of  the  statute  of  wills,  a  person  of  sound  mind 
and  memory,  and  competent  to  dispose  of  his  estate  by  wilL  Let 
findings  and  a  decree  be  submitted  accordingly. 

(4  Misc.  Kep.  232.) 
In  re  BOOS*  BSTATB. 

(Surrogate's  Ck>urt,  New  York  County.    June,  1803.) 

1.  Wills— Accumulations. 

A  provision  of  a  will  for  the  Inyestment  of  part  of  testator's  pexsonaltr. 
during  the  life  of  his  wife,  wltli  direction  for  distribution  of  the  inrest- 
ment  and  the  accumulations  thereof,  together  with  his  residuary  estate, 
on  the  death  of  his  wife,  is  invalid  so  far  sls  the  inyestment  is  concerned, 
as  involving  an  accumulation  of  the  income  and  profits  of  personal  prop- 
erty In  violation  of  4  Rev.  St  (8th  Ed.)  p.  2516,  §§  3,  4,  which  provide 
that  such  accumulation  must  be  directed  to  be  for  the  benefit  of  a  minor, 
and  to  terminate  at  the  expiraUcw  of  his  minority. 

2,  Samb— Effect  on  Other  Provisions. 

The  invalidity  of  the  provision  for  the  accumulation  does  not  Tltlate  Qie 
provision  for  the  ultimate  division  of  the  principal  off  the  fund. 
8.  Samb— Distribution  op  Income. 

Under  4  Bev.  St  (8th  Ed.)  p.  2435,  §  40,  providing  that  when.  In  conse- 
quesice  of  a  valid  limitation  of  an  expectant  estate,  there  shall  be  a  sus- 
pension of  the  power  of  alienation  or  of  the  ownership,  during  the  con- 
tinuance of  which  the  rents  and  profits  shall  be  undisposed  of,  and  no 
valid  direction  for  their  accumulation  is  given,  sudi  rents  and  profits 
shall  belong  to  the  persons  presumptively  entitled  to  the  next  eventmd 
estate,  the  income  from  tfbe  fund  directed  to  be  invested  should  be  di» 
tributed  among  the  residuary  legatees  in  the  proportion  they  will  be  en- 
titled to  the  principal. 

4.  Same— Accumulations— Payments  by  Devisees  to  Executors. 

A  provision  that  devisees  shall  annually  pay  a  certain  amount  to  the 
executors  of  a  will  is  not  unlawful,  as  creating  an  accumulation  of  is- 
come. 

Friendly  submission  of  a  case  for  construction  of  i>art  of  the 
will  of  August  Roos,  deceased. 

John  B.  Pannes,  for  executors. 

Deyo,  Duer  &  Bauendorf,  (Robert  E.  Deyo,  of  counsel,)  for  Gbarles 
Roos  and  Frederick  Roos. 
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FITZGERALD,  R  Tte  testator,  by  the  fifth  danse  of  his  will, 
provides  for  the  investment  during  the  lifetime  of  his  widow  of 
the  surplus  of  his  personal  estate  after  paying  legacies  and  carry- 
ing out  the  provisions  of  his  wHH,  and  directs  the  division  of  the 
^'investment"  and  the  accumulations  thereof,  together  with  his 
residuary  estate,  among  certain  designated  persons  upon  the 
death  of  his  widow.  The  provision  for  investment  for  the  purpose 
specified  is  invalid,  as  involving  an  accumulation  of  the  income 
and  profits  of  personal  property  not  authorized  by  law.  An  ac- 
cumidation  of  such  income  and  profits  is  only  allowed  for  the 
benefit  of  a  minor,  and  must  cease  at  the  expiration  of  his  minority. 
4  Eev.  St  (8th  Ed.)  p.  2516,  pt.  2,  tit  4,  c.  4,  §§  3,  4.  The  illegality 
of  the  direction  for  accumulation  does  not  vitiate  the  provision  for 
the  ultimate  division  of  the  principal  of  the  fund,  lliat  is  valid. 
The  disx)osition  of  the  surplus  or  accumulated  income  is  provided 
for  by  the  statute.  It  declares  that  when,  in  consequence  of  a 
valid  limitation  of  an  expectant  estate,  there  shall  be  a  suspen- 
sion of  the  power  of  alienation  or  ownership,  during  the  contin- 
uance of  wMch  the  rents  and  profits  shall  be  undisposed  of,  and 
no  valid  direction  for  their  accumulation  is  given,  such  rents  and 
profits  shall  belong  to  the  persons  presumptivdy  entitled  to  the 
next  eventual  estate.  Id.  p.  2435,  tit.  2,  art  1,  c  1,  §  40.  This 
section,  although  embraced  in  the  title  in  respect  to  real  estate, 
has  been  held  applicable  to  personal  as  well  as  real  property.  Kil- 
patrick  v.  Johnson,  15  N.  Y.  322;  Oilman  v.  Reddington,  24  N.  Y. 
19.  The  parties  in  the  present  instance  who  are  entitled  to  the 
surplus  or  accumulated  income  by  virtue  of  the  provision  of  the 
statute  cited  are  those  among  whom  the  residuary  estate  is  to  be 
divided,  and  they  share  in  the  income  in  the  same  manner  and 
proportion  as  they  share  in  such  estate.  Kilpatrick  v.  Johnson, 
15  N.  Y.  322;  Gihnan  v.  Reddington,  24  N.  Y.  19.  The  provision 
for  the  annual  payment  of  ?1,000  to  the  executors  by  the  devisees 
mentioned  in  the  second  paragraph  of  the  will  does  not  in  itself 
involve 'an  unlawful,  or  any,  accumulation.  The  annual  payments, 
as  made,  will  go  into  the  corpus  of  the  residuary  i)ersonal  estate, 
unless  otherwise  appropriated  for  the  lawful  purposes  of  the  will, 
and  augment  such  corpus  for  investment  and  ultimate  division  and 
distribution.  The  result  may  be  an  increase  of  the  surplus  or  ac- 
cumulated income  of  such  estate.  How  such  surplus  is  to  be  dealt 
-with  I  have  already  indicated.  There  is  no  doubt  that  the  an- 
nuity to  decedent's  widow  is  entitled  to  be  paid  from  the  income 
of  decedent's  estate  not  otherwise  disposed  of,  including  such  part 
of  the  income  as  may  come  from  the  investment  of  the  amounts 
required  to  be  annually  paid  under  the  second  clause  of  the  wilL 
In  case  of  any  deficiency  of  income  of  one  year  to  pay  the  annuity 
for  that  year,  the  surplus  income  of  tffe  succeeding  year  could  be 
used  to  supply  the  deficiency.  Whether  any  of  the  surplus  in- 
come of  a  previous  year  is  to  be  retained  to  meet  any  insuflBciency 
of  income  of  a  succeeding  year  to  satisfy  the  annuity  is  unnecessary 
to  determine,  as  the  facts  or  circumstances,  as  far  as  they  are 
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disclosed,  do  not  justify  any  apprehension  of  such,  d^ciency. 
Among  the  beneficiaries  entitled  to  share  in  the  snrplas  income  are 
the  two  devisees  named  in  the  second  .clause  of  the  will,  and 
who  are  obligated  by  the  provisions  of  this  clause  to  pay  to 
the  executors  annually  the  sum  of  $1,000.  No  question  is  raised 
as  to  these  provisions  save  the  one  respecting  accumulation,  and 
that  has  been  disiiosed  of.  The  share  of  these  devisees  in  the 
surplus  income  should  be  withheld  until  they  shall  have  discharged 
the  amounts  due  and  unpaid  of  the  sums  required  to  be  annually 
paid  by  them.  The  appifopriation  of  their  shares  towards  the 
discharge  of  their  obligation  I  see  no  objection  to,  and  it  may  be 
properly  made.  As  far  as  it  appears,  the  whole  surplus  income 
now  in  the  hands  of  the  accountants  can  be  distributed.  The  pai^ 
ties,  however,  in  view  of  what  has  been  said,  can  doubtless  agree 
on  the  amount  to  be  distributed. 


In  re  HALL'S  WILL. 
(Surrogate's  Court,  New  York  CJounty.   July,  1893.) 

1.  Wills— Knowledge  of  CJontbuts— Puesumpttok. 

^Vhere  a  wlU  is  executed  with  the  formalities  prescribed  by  law,  It  wiU 
be  presumed  tliat  testator  knew  its  contentSL 

2.  Same— Capacity  to  Make. 

Where  testatrix,  at  the  time  of  signing  her  wiU,  fully  comprehended 
the  business  in  hand,  and  knew  the  nature  and  extent  of  her  possesstons, 
and  the  persons  who  had  claims  on  her  bounty,  it  is  not  material  what  her 
previous  condition  may  have  been. 

Proceeding  by  E.  Van  Ness  Heermance  for  the  probate  of  the 
alleged  last  will  and  testament  of  Lisinka  Hall,  deceased,  in  which 
proponent  was  named  as  sole ,  executor.     Granted. 

D.  McLean  Shaw  and  Mellen  &  Devemay,  for  proponent. 
Homblower,  Byrne  &  Taylor,  for  contestants. 

PITZGERAM),  S.  The  paper  propounded  as  the  will  of  the 
decedent,  Mrs.  Lisinka  Hall,  was  executed  in  the  evening  of  Decem- 
ber 20,  1892.  By  it  she  bequeathed  f  1,000  and  a  gold  watch  be- 
longing to  her  late  husband  to  her  nephew  William  L.  HJaU,  and 
fl,000  to  be  expended  by  her  executor  for  a  window  in  the  Presby- 
terian church  at  North  East,  Pa.,  as  a  memorial  of  her  late  hus- 
band. She  devised  the  house  and  lot  No.  83  East  Tenth,  street 
in  this  city,  to  her  nephew  Elmer  E.  Boss,  and  directed  that  the 
residue  of  her  estate  be  converted  into  money,  and  the  proceeds 
be  divided  equally  among  her  nieces  Mrs.  Loomis,  Mrs.  Buckle^  Mrs. 
Force,  and  Mrs,  Ross.  Th^  legatees  designated  as  nepkews  and 
nieces  were  not  of  kin  to  Mrs.  Hall.  They  were  a  nephew  and 
nieces  of  her  husband,  except  Ross,  who  was  the  husband  of  one 
of  the  nieces.  The  paper  names  E.  Van  Ness  Heermance,  an 
attorney,  sole  executor,  and  revokes  all  former  wills.  The  house 
and  lot  devised  are  leasehold  property.     An  answer  to  the  peti- 
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tion  for  probate  was  filed  March  25,  1893,  by  Joseph  C,  Hurley  and 
Mark  W.  Potter,  the  executors  named,  one  in  a  will  executed  Novem- 
ber 18,  1890,  and  both  in  a  codicil  thereto  executed  October  14^ 
1892.     It  alleges  that  the  execution  of  the  paper  propounded  wa» 
not  the  free,  unconstrained,  and  voluntary  act  of  liie- decedent, 
and  that  she  was  at  that  time  mentally  incompetent  to  make  a  wilL 
In  the  determination  of  the  issues  thus  raised  ift  is  necessary  to 
consider  the  testimony  of  persons  present  at  the  execution  of  thB 
paper,  the  relation  of  the  decedent  to  the  various  parties,  her  age, 
her  personal  characteristics,  the  condition  and  extent  of  her  es- 
tate, her  surroundings,  and  the  probabilities  of  the  pai)er  .repre- 
senting her  real  wi^es.     The  first  witness  examined  was  Benja- 
min F.  Eberts,  a  subscribing  witness.     He  states  that  on  the 
evening  of  December  20,  1892,  he  and  Theodore  P.  Bucher,  another 
subscribing  witness,  were  in  the  reception  room  of  Mrs.  Hall's 
house.  No.  83  East  Tenth  street;    that  Heermance,  the  attorney, 
came  in  about  9  o'clock,  and  a  half  hour  after  the  third  witness. 
Dr.  Rheppard,  who  was  Mrs.  Hall's  attending  physician,  arrived. 
He  spoke  to  them,  and  then  went  to  her  apartment  on  the  floor 
above.     When  he  returned,  Heermance  went  up,  leaving  the  others 
in  the  reception  room,  in  conversation,  and  on  returning  he  asked 
them  up.     Eberts  states  that,  when  they  entered  the  room,  Mrs. 
Hall  was  in  bed,  with  the  will  in  her  hand.     That  Bucher  asked 
her  if  she  thought  she  could  write,  and  she  said,  ^^es,"  she  thought 
so,  and  worked  her  fingers  as  if  in  writing.     That  Dr.  Sheppard 
asked  her  if  the  paper  was  her  will,  and  she  said,  'TTes."     That 
Bucher  dipped  the  pen  in  the  ink.     She  took  hold  of  it  and  started 
to  write,  but  the  pen  was  not  satisfactory;   and  Bucher  asked  her 
if  he  could  assist  her,  and  she  made  an  affirmative  reply.     That 
Bucher  then  took  hold  of  her  hand,  and  helped  her  to  write  her 
name,  and  when  the  signature  was  half  completed  she  looked  up, 
as  if  she  wanted  more  ink,  and  Bucher  filled  the  pen  again,  and 
assisted  her  to  complete  the  signature.     Heermance  then  asked 
her  if  the  paper  was  her  last  will  and  testament,  and  if  she  de- 
sired Bucher,  Dr.  Sheppard,  and  Eberts  as  witnesses  to  the  will, 
to   which  she  responded,  **Yes,  I  do,"  and  then  each  signed  the 
paper  in  her  presence.     Dr.  Sheppard  states  that  on  the  occasion 
he   asked  Mrs.  Hall  if  the  paper  was  her  will,  and  he  said  he 
hoped  it  would  be  satisfactory  to  her,  and  she  said,  ^^esf   that, 
after  it  was  signed  by  her,  Heermance  asked  her  if  this  was  her 
last  will  and  testament  and  if  it  was  all  right,  and  she  said,  **Yes.^ 
Bucher  testified  that,  when  the  three  witnesses  and  Heermance 
reached  Mrs.  Hall's  room,  she  had  the  will  in  her  hand.     He  agrees 
-with  Eberts  in  his  statement  of  the  facts  that  occurred,  and  states,. 
in    addition,  that  he  procured  a  small  mirror,  on  which  the  will 
yvnB  placed,  and  that  after  she  had  completed  her  signature  he 
c'lsked  her  if  the  paper  was  her  last  will  and  testament,  and  if  she* 
kne^w  its  contents,  to  which  she  answered  ^Tes"  to  both  questions; 
that  Heermance  then  read  some  clauses  of  the  paper,  and  in  re- 
si>oii8e  to  a  question  by  him,  if  she  desired  them  to  sign  as  witnesses 
v,24N.Y.8.no.lO — ^56   * 
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to  her  signature  and  seal,  she  answered,  ^^es."  Each  of  the  sab- 
«cribing  witnesses  testify  that  Mrs.  Hall  was  of  sound  mind,  and 
that  she  acted  without  restraint  They  did  not,  however,  hear 
the  will  read  to  her,  and  it  is  apparent  from  their  testimony  that 
no  word  was  used  by  her,  except  the  affirmative  expression,  '^es," 
in  response  to  questions  put  to  her,  and  which,  under  the  law  as 
declared  by  our  courts,  was  a  substantial  compliance  with  the  re- 
<iuirements  of  the  statute  of  wills. 

If,  at  the  time  of  the  execution  of  the  paper,  Mrs.  Hall  knew  ita 
•contents,  a  clear,  prima  facie  case  has  been  made  out,  to  sustain 
probate.  But  contestants'  counsel  claim  that  the  testimony  shows 
that  Mrs.  Hall  had  not  at  the  time  been  told  the  contents  of  the 
paper,  or,  if  she  had,  she  did  not  have  the  mental  capacity  to 
<jxecute  a  valid  will.  Under  section  835  of  the  Code,  Heermance 
was  not  a  competent  witness;  but,  as  no  objection  was  made  to 
his  testimony,  he  was  examined.  In  determining  the  controversy, 
iiowever,  I  shall  give  no  consideration  to  his  evidence  in  respeci 
to  any  interview  with  the  witness  and  decedent  respecting  in- 
i^tructions  for,  and  advice  given  with  reference  to,  the  preparation 
of  the  will,  or  stat^nents  involving  communications  not  made 
in  presence  of  other  witnesses. 

To  sustain  the  probate  of  a  will,  it  must  be  shown  to  the  satisfac- 
tion  of  the  trial  court,  by  direct  proof,  or  as  a  legal  inference  from 
the  evidence,  that  the  testator  was  competent  to  make  it,  and 
knew  its  contents.  There  is  abundant  authority  in  the  decisions 
of  the  courts,  both  in  England  and  in  this  country,  that  in  the  case 
of  a  comi)etent  testator,  where  there  are  no  circumstances  showing 
want  of  good  faith,  it  is  not  necessary  to  prove  that  the  testator 
gave  the  instructions  for  the  will,  that  he  read  it,  that  it  was  read 
to  him,  or  that  he  was  made  acquainted  with  its  contents  at  the 
time  of  execution.  In  Pettes  v.  Bingham,  10  N.  H.  514,  it  was 
iield  that  a  testator  is  presumed  to  have  knowledge  of  the  wiH 
lie  has  executed;  and  if  it  is  alleged  that  he  has  not  knowledge, 
or  that  he  was  induced  to  execute  it  by  misrepresentatiba,  the 
burden  of  proof  is  with  those  who  make  the  objection.  In  Oarr 
V,  McCamm,  1  Dev.  &  B.  276,  the  court  held  that  under  tiie  law  it 
was  not  incumbent  on  the  proponent  to  produce  other  and  di»^ 
tinct  evidence  that  the  testator  knew  the  contents  of  the  paper, 
4ibove  what  presumptively  arose  from  its  formal  execution.  In 
Worthington  v.  Klemm,  144  Mass.  167,  10  N.  E.  Eep.  522,  the  tes- 
tator had  made  a  previous  will,  and  had  requested  the  dran^ts- 
man  to  make  some  changes  in  it,  and  to  bring  a  new  wilL  This 
was  done.  The  testatrix  signed  it  in  the  presence  of  the  wit 
nesses.  The  draughtsman  then  offered  to  read  it  to  her,  and  Ae 
declined,  stating  that  he  could  do  it  some  other  time,  and  requested 
him  to  keep  it  in  his  custody,  and  it  remained  with  hina  until  her 
death;  she  never  having  read  it,  nor  was  it  ever  read  to  her.  n^ 
will  was  admitted  to  probate.  In  Vernon  v.  Kirk,  30  Pa.  St  21S, 
the  court  held  that  when  the  execution  had  been  proved  the  !«▼ 
raised  the  presumption,  affirmatively,  that  the  testatrix  knew  tfef 


Digitized  by 


Google 


Suit.  Ct.]  in  bk  hall's  will.  867 

contents  of  the  paper,  the  presumption  being  drawn  from  the  ordi- 
nary conduct  of  mankind;  that  men  did  not  ordinarily  sign  papers 
without  a  knowledge  of  what  is  embraced  within  them;  and  this 
is  true  alike  of  men  who  can  read,  and  those  who  cannot  But 
when  fraud  appears,  and  undue  influence  is  charged  and  proved, 
affirmative  proof  of  the  knowledge  of  the  contents  of  the  paper 
set  up  as  the  will  may  be  necessary,  but  in  no  other  case;  and 
the  cases  in  which  affirmative  proof  of  the  knowledge  of  the 
contents  has  been  held  essential,  after  the  execution  of  a  paper 
lias  been  shown,  are,  almost  without  exception,  those  in  which  such 
proof  has  been  needed  as  an  answer  to  a  charge  of  imposition  upon 
the  testator. 

Under  the  principles  of  law  thus  laid  down,  I  must  hold,  pre- 
sumptively, and  without  reference  to  the  extrinsic  evidence  which 
I  shall  hereafter  advert  to,  that  Mrs.  Hall  knew  the  contents  of 
the  instrument  at  the  time  of  its  execution.    But  it  is  claimed  by 
the  contestant  that  this  presumption  is  negatived  by  evidence  of 
the  existence  of  fraud  and  undue  influence.    This  makes  it  neces- 
tsary  to  consider  the  evidence  adduced.     Mrs.  Hall  was  71  years  of 
age,  and  had  been  a  widow  for  10  years.    She  was  by  birth  a 
Sussian,  but  had  been  a  long  time  away  from  her  native  country. 
She  spoke  English  and  German  very  fluently,  was  educated,  and 
wi\A  shown  to  have  some  critical  knowledge  of  the  literature  of  the 
Oerman  language.     She  had  inherited  or  had  acquired   a  con- 
siderable estate,   which   she  had  lost   through  bad   investments 
made  by  her  husband;    but  she  died  possessed  of  the  leasehold 
property  No.  83  East  Tenth  street,  and  some  securities  contained 
in  a  safe-deposit  box,  the  value  of  which  has  not  been  proven.    She 
inras  childless,  and,  so  far  as  appears,  she  left  no  next  of  kin.    The 
sixccessive  testamentary  instruments,  as  they  have  been  disclosed 
on  the  trial,  are  important  to  consider  in  deciding  ihe  issue  of 
:f  raud  and  undue  influence.    It  appears  that  in  1889  she  executed  a 
will,  the  general  scheme  of  which  is  like  the  paper  under  con- 
sideration, except  that  Boss  was  not  named  as  a  legatee.    In  No- 
A-ember,  1890,  die  executed  another,  in  which  Hurley,  one  of  the 
oontestants  in  this  proceeding,  was  the  principal  beneflciary.    To 
t:liis,  in  October,  1892,  she  made  a  codicil,  by  which  Hurley's  benefl- 
<;ial  interest  was  increased.    The  will  and  codicil,  in  which  Hurley 
^was  the  principal  legatee,  were  offered  for  probate,  but  none  of 
tJie  documents  was  formally  put  in  evidence.    They  were,  however, 
ireferred  to  in  the  examination  of  the  witnesses,  and  treated,  at 
least  as  far  as  concerned  the  purpose  for  which  they  are  now  ad- 
verted to,  as  if  before  the  court    A  little  over  two  months  after  the 
Asite  of  the  codicil  to  Hurley  she  executed  the  paper  now  under 
oonsideration.    Of  equal  importance  are  Mrs.  Hall's  declarations 
o:f  a  testamentaiy  purpose.    In  the  summer  of  1892,  and  at  different 
jf>eriods, — one  as  late  as  five  days  before  the  execution  of  the  paper 
j>xopounded, — she  is  shown  to  have  made  statements  indicating 
^dissatisfaction  with  Hurley,  and  even  denying  that  she  had  made 
i^^i^    win  in  his  favor,  and  stating  that  if  she  had  she  did  not  know 
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it    She  said,  however,  that  she  had  signed  some  paper,  the  nature 
of  which  she  did  not  understand,  and  feared  she  had  signed  awaj 
her  property  to  him,  and  she  desii'ed  to  know  how  it  could  be 
avoided.    Two  of  the  parties  to  whom  she  made  such  statements^ 
in  the  summer  of  1892,  were  Mr.  Vose,  an  oflBcer  of  a  safe-deposit 
company,  and  Mrs.  Winston,  an  old  friend.    In  August,  1892,  she 
stated  to  Mr.  Force,  the  husband  of  one  of  the  legatees  of  the 
residuary  estate,  as  a  secret,  that  Hurley  had  made  indecent  pro- 
posals to  her,  and  had  held  that  fact  over  her  as  a  threat.     Yet, 
in  September  or  October,  Force  states  that  Mrs.  Hall  told  him 
that  she  had  made  a  will  leaving  her  property  to  Hnrley  and  her 
housekeeper.    Then,  prior  to  Thanksgiving  day,  (which  was  after 
the  execution  of  the  codicil  to  the  Hurley  will,)  she  told  him  that 
Hurley  had  dogged  her  into  signing  the  will,  that  she  wanted  to 
break  it,  and  that  she  had  been  to  some  bank  or  safe-deposit  com- 
pany to  see  about  it    She  further  said  she  did  not  want  Hurley 
to  have  any  of  her  property,  and  would  go  home  and  make  a  new 
wiU.    These  declarations  indicate  a  change  in  the  feeling  she  had 
entertained  for  Hurley  which  would  sufficiently  account  for  her 
determination  to  revoke  the  instrument  by  -which  he  was  to  he 
benefited.    Nearly  coincident  with  these  expressions  of  dissatis- 
faction with  Hurley  were  declarations  of  Mrs.  Hall  of  a  purpose 
to  provide  for  the  nieces  of  her  husband.    Later,  in  1892,  she  had 
begun  to  tire  of  the  cares  of  her  house,  and  asked  the  husbands  o! 
two  nieces  to  take  it,  and  each  declined.    In  November  she  b^an 
a  negotiation  with  Boss,  the  husband  of  another,  to  that  end; 
and  a  lease  was  executed  by  Mrs.  Hall  to  him,  which  was  superseded 
by  another  that  went  into  effect  December  1st,  and  a  few  days  after 
Mrs.  Ross  removed  to  the  house,  her  husband  having  been  in  posses- 
sion from  the  1st     Early  in  December,  Mrs  Hall's  severe  illness 
began.    Then  followed  events  which  resulted   in   a  new    will,— 
the  one  now  in  contest    Mrs.  Hall  had  become  acquainted  with 
Heermance,  the  proponent,  through  an  introduction  by  Boss.    It  ap- 
pears from  the  testimony  of  Bucher  that  the  engrossed  will,  as  it  nov 
is,  with  the  exception  of  the  last  sheet,  was  produced  and  read  to 
Mrs.  Hall  on  the  night  of  the  15th  of  December,  when  Dr.  Sheiq»rd 
and  Bucher,  two  of  the  subscribing  witnesses,  and  a  Miss  Causey, 
were  present;  but,  as  stated  by  Bucher,  in  the  reading  of  the  jiaper, 
the  name  of  a  legatee  on  the  last  sheet  was  wrongly  read,  the 
decedent  understanding  that  the  bequest  of  a  share  of  the  residuair 
estate  was  given  to  Mr.  Buckle,  instead  of  to  his  wife,  she,  the 
testatrix,  under  this  impression,  tore  the  sheet    This  nece^tated 
the  re-engrossment  of  that  sheet,  and  for  that  purpose  it  was  givm 
to  Heermance,  who  was  in  the  parlor  below.    Dr.  Sheppard  did 
not  testify  to  the  reading  of  the  will.    On  the  same  evening  another 
paper,  declaratory  of  Mrs.  Hall's  feelings  toward  Hnrley,  came  into 
being.     It  probably  followed  the  reading  and  the  mutilation  of 
the  last  sheet  of  the  will.     As  the  will  could  not  be  executed,  sfc? 
asked  those  present  to  be  witnesses  to  her  statement  tliat  the  wiB. 
executed  in  favor  of  Hurley  was  wrong.     Bucher  suggested  that 
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such  a  statement  should  be  in  writing,  and  Miss  Caiighey  wrote  on 
the  back  of  a  blank  billhead  of  Mrs.  Hall's  the  words:    "The  will 
made  out  to  J.  C.  Hurley  is  aU  wrong,  and  I  hereby  certify  to  that 
fact  this  15th  day  of  December,  1892,  in  the  presence  of  witnesses.'^ 
At  the  end  of  this  writing  she  wrote  her  signature,  and  Dr.  Shep- 
luird,  Mr.  lyncher,  and  Miss  Caughey  attested  it  as  witnesses.    It 
<ioes  not  certainly  appear  that  the  reading  and  tearing  of  the  will 
preceded  the  signing  of  the  memorandum   which   she   supposed 
4imounted  to  a  revocation  of  the  will  in  favor  of  Hurley,  but  it 
is  a  reasonable  inference  that  such  was  the  order  of  the  two 
acts  from  the  fact  that  both  documents  were  there  on  that  night 
Miss  Caughey  was  not  examined  as  a  witness,  as  she  had  gone  to 
Europe,  and  could  not  be  produced.    Hence,  I  must  determine  the 
fact  in  the  light  of  the  testimony  of  Bucher,  with  such  support  as 
the  circumstances  of  the  case  afford.    He  has  shown  extraordinary 
lapses  of  memory,  to  say  the  least,  in  respect  of  dates  and  events. 
This  is  also  true  of  Dr.  Sheppard;  and  each,  by  a  very  unusual 
coincidence,  in  his  first  examination,  did  not  refer  to  the  events 
that  took  place  on  the  night  of  the  15th,  when  it  was  claimed  that 
the  engrossed   will   was   torn,   and   the  paper   written   by   Miss 
Caughey  was  signed  by  the  decedent  and  witnesses.     Dr.  Sheppard 
^nd  Bucher  had  no  abiding  interest  in  this  case  to  prompt  their 
memories  in  respect  to*  matters  collateral  to  the  execution  of  the 
^wilL    With  one  near  70  years  old,  and  the  other  over  60,  it  was  not 
to  be  expected  that  either,  in  the  midst  of  a  severe  and  searching 
cross-examination  conducted  by  able  counsel,  would  or  could  at 
once  recall  every  event  connected  with  matters  prior  to  the  execu- 
tion which  might  be  a  matter  of  primary  importance.    As  Dr.  Shep- 
pard states  that  he  made  no  memorandum  of  the  medical  history 
of  the  case,  by  which  he  could  fix  dates,  but  depended  ui)on  his 
unaided  recollection  to  recall  its  features,  he  would  not  be  apt  to 
take  any  greater  precaution  in  a  matter  not  connected  with  his 
professional  duties.    In  respect  to  the  execution,  his  memory  had  to 
be  jogged  before  he  recalled  one  important  point  that  he  did  not 
at  first  state, — ^the  request  by  Mrs.  Hall  for  the  witnesses  to  sign 
the  paper.    Bucher,  however,  if  he  is  to  be  believed,  had  data  in  his 
memorandum  book  to  which  he  was  able  to  refer  after  his  first- 
day's  examination,  and  thus  correct  the  dates  of  certain  eventsL 
and  (of  his  own  motion)  he  made  the  corrections.    The  attention  oi 
neither  had  been  drawn  in  his  examination  to  the  events  tliat  took 
place  prior  to  the  execution.    Bucher,  late  in  the  trial,  testified 
that  he  did  not  state  the  facts  of  the  reading  of  the  will,  and  the 
destruction  of  the  last  sheet,  and  the  signing  of  the  paper  declaring 
the  will  to  Hurley  "all  wrong,"  because  he  was  not  asked.    There 
is  nothing  improbable  in  the  explanation,  coming,  as  it  does,  from 
a  disinterested  witness.    No  effort  was  made  to  impeach  the  credi- 
bility of  Sheppard  or  Bucher,  except  by  certain  self-contradictions 
and  inconsistent  statements  made  by  them,  and  their  failure  to  re- 
call at  least  one  fact  of  special  importance, — the  reading  of  the 
vrill  on  the  night  of  the  15th.     There  is  no  suggestion  that  each 
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is  not  a  reputable  citizen.  While  I  believe  that  when  Heermance 
first  took  the  stand  he  made  his  testimony  to  fit  the  dates  testified 
to  by  Dr.  Sheppard  in  respect  to  Mrs.  Hall's  illness,  and  the 
changes  wliich  took  place,  and  make  it  harmonize  with  Dr.  Shep* 
pard's  narrative  of  Mrs.  Hall's  condition,  I  do  not  think  that  Dr. 
Sheppard  and  Bucher  recast  their  testimony,  as  claimed  by 
contestants'  comisel,  to  suit  the  exigencies  of  the  case  raised  by 
the  later  statements  of  Heermance.  As  their  uncontradicted  eri- 
dence  is  consistent  with  Mrs.  Hall's  declarations  of  a  testamentair 
purpose,  testified  to  by  Mrs.  Bernard  and  her  daughter,  and  by 
Mrs.  Winston,  and  with  the  provisions  in  the  will  of  1889,  and  with  a 
changed  state  of  feeling  towards  Hurley,  and  inconsistent  with  any 
other  theory,  I  am  led  to  the  conclusion  that  on  the  night  of  De- 
cember 15th  she  did  hear  the  will  read,  as  stated  by  Bucher,  and 
that,  as  testified  to  by  Smith,  the  engrosser,  it  was  the  identical 
paper  now  under  consideration,  except  the  last  sheet,  which  con- 
tained the  same  language  as  was  used  in  the  re-engrossment.  In 
addition  to  this,  at  the  time  of  the  execution,  she  declared,  in  the 
presence  of  the  witnesses,  that  she  knew  the  contents  of  the  wilL 
With  these  facts  proven,  I  need  not  rely  on  the  legal  presumption 
of  knowledge  by  her  of  the  contents  of  the  will,  if  she  was  at  the 
time  of  sound  mind. 

Mrs.  Hall's  mental  condition  on  the  night  of  the  20th  of  De- 
cember thus  becomes  a  question  of  the  first  importance.  I  will 
first  consider  whether  the  contestants  have  adduced  affirmative 
proofs  to  overcome  the  testimony  of  the  subscribing  witnesses. 
On  that  occasion,  Mrs.  Hall  made  the  simple  response,  "Yes,**  to  the 
questions  put  to  her  resx)ecting  the  execution  of  the  will.  Such 
response,  in  connection  with  the  questions,  constitute  a  Bufficient 
declaration  of  the  character  of  the  paper,  and  a  sufficient  request 
for  the  witnesses  to  attest  it.  Each  of  the  subscribing  witnesses, 
when  first  examined,  had  not  heard  the  testimony  of  the  others. 
I  was  very  favorably  impressed  with  the  testimony  of  the  young 
man  Eberts.  He  had  come  to  reside  in  the  house  on  the  loth  of 
December,  the  very  day  on  which  the  memorandum  written  by 
Miss  Caughey  was  signed,  and  he  seems  to  have  been  asked  to  be 
a  witness  because  of  his  accidental  presence  on  that  occasion.  He 
states  that  he  had  heard  nothing  about  the  execution  of  a  will 
until  that  evening.  No  attempt  has  been  made  to  impeach  his 
testimony,  and  the  only  fact  that  would  suggest  a  possible  bias  is 
that  he  was  a  friend  of  Boss,  one  of  the  legatees.  If  there  was 
a  conspiracy,  as  claimed  by  the  contestants,  ttie  conspirators  would 
not  be  likely  to  take  in  a  young  man  just  of  age,  a  stranger  to 
some,  and  only  a  recent  acquaintance  of  others,  except  Ross.  He 
was  the  first  witness,  and  his  testimony  was  apparency  ingenuous- 
ly given.  Against  his  evidence  is  the  testimony  of  Mary  Brist^ 
a  woman  who  was  employed  in  the  house  as  a  domestic  from  the 
16th  to  the  20th  of  December,  during  which  time  she  admitted 
that  she  saw  Mrs.  Hall  but  twice,  and  during  the  residue  of  tbe 
month  was  more  or  less  in  attendance  upon  her  until  JanuarT-  Ist, 
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when  she  became  her  nurse;  of  Hopkins,  a;  man  who  attended  upon 
her  five  days  from  the  17th  to  the  23d  day  of  December,  when  he* 
was  discharged;  of  Johnson,  another  man,  who  did  odd  jobs  about 
the  hoase  before  and  after  the  date  of  the  will;  and  of  Dr.  Vedder^ 
who  was  called  in  by  an  acquaintance  of  Mrs.  Hall's  on  the  lliik 
of  December,  and  testified  that  he  found  her  unable  to  answer 
his  questions.  He  says  he  stayed  not  more  than  15  minutes,  and 
others  say  that  he  was  there  as  long  as  that  There  is  no  doubt 
that,  some  time  during  December,  Mrs.  Hall  was  in  such  a  state 
of  unconsciousness,  for  a  period  of  a  few  days,  that  Dr.  Sheppard 
pronounced  it  coma.  He  first  fixed  the  period  as  between  the  11th 
and  15th  of  December,  and  later  in  the  trial,  when  recalled,  he  cor- 
rected the  dates,  stating  that  on  the  12th  she  had  recovered  from 
the  stupor.  If,  when  she  signed  the  will,  she  fully  comprehended 
the  business  she  was  about  to  transact,  and  had  in  view  the  na- 
ture and  extent  of  her  possessions,  and  knew  those  who  had  claims 
upon  her  bounty,  and  acted  of  her  own  free  will,  it  matters  not 
what  may  have  been  her  condition  before  or  after.  It  appears  by 
the  testimony  that,  early  in  Januaiy,  Mrs.  Hall  had  recovered  from 
her  serious  illness,  and  was  up  and  about  the  house,  and  even  went 
below,  to  the  dining  room,  to  her  meals.  She  received  those  who 
called  upon  her,  conversed  with  visitors  and  the  inmates  of  the 
house,  signed  checks  which  were  produced  in  evidence,  and  there 
is  abundant  proof  that,  until  a  few  days  before  her  death,  her  mind 
was  generally  unclouded.  I  do  not  recall  any  evidence  given  that 
shows  that  the  subject  of  her  will  was  during  that  time  referred 
to,  but  she  must  have  known  the  fact  that  she  had  executed  the 
paper,  and,  if  it  did  not  satisfy  her,  she  had  abundant  opportunity 
to  revoke  it,  or  make  another.  The  uncontradicted  facts  bearing 
upon  the  question  of  Mrs.  Hall's  mental  condition,  and  her  knowl- 
edge of  the  contents  of  the  will,  on  the  night  of  December  20th,. 
are  these:  In  1889  she  executed  a  will  in  favor  of  her  husband's 
nieces^  whom  she  held  in  high  esteem,  though  they  were  not  of 
kin  to  her.  In  1890  she  made  another  in  favor  of  John  O.  Hurley, 
a  stranger  to  her  blood,  and  with  no  family  connection.  Beginning 
in  the  summer  of  1892,  her  declarations  show  that  Hurley  had 
fallen  into  her  disfavor.  Nevertheless,  in  October  of  that  year 
she  executed  a  codicil  by  which  the  benefaction  to  him  was  in- 
creased. Later  she  stated  that  she  had  been  dogged  by  Hurleys 
into  making  a  will  for  him,  and  continued  thereafter  to  reiterate 
her  purpose  to  care  for  her  husband's  nieces.  Early  in  December* 
aJhe  became  seriously  ill,  and  some  time  during  the  month, — ^prob- 
ably the  first  half, — ^for  a  period  of  a  few  days,  she  was  more  or* 
less  unconscious.  On  the  evening  of  the  15th  a  paper  was  produced 
to  her,  purporting  to  be  a  will,  which,  it  is  claimed,  on  the  testis 
mony  of  one  witness,  was  read  to  her  in  his  presence,  and  in  the 
presence  of  two  others;  that  she  on  that  occasion  tore  the  last 
leaf,  because  of  a  fancied  misstatement  of  her  wish  as  to  o<ne 
beneficiary  named  in  the  residuary  clause,  which  made  it  impos- 
sible to  execute  the  x>aper  that  night;  that  she  then  asked  those 
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present  to  be  witnesses  to  her  statement  that  the  will  to  Hurley 
^as  all  wrong,  and  on  the  suggestion  of  one  of  them  a  paper  was 
written,  stating  what  she  had  said.  '  To  this  she  wrote  her  name» 
«nd  the  signatures  of  Dr.  Sheppard,  Mr.  Bucher,  and  Miss  Caughey, 
«  friend  of  Mrs.  Hall's,  now  absent  in  £urox>e,  attest  it  as  witnesses. 
On  a  subsequent  evening  she  spoke  to  Eberts  of  her  gratitude 
to  Boss  for  his  kindness  to  her,  and  stated  that  he  should  be  paid 
for  it  On  the  night  of  the  20th,  according  to  the  uncontradicted 
testimony  of  Eberts,  he  and  the  other  subscribing  witnesses,  Dr. 
Sheppard  and  Bucher,  went  to  Mrs.  Hall's  room,  where  they  found 
her  in  bed,  with  the  will  under  consideration  in  her  possession, 
it  not  being  claimed  that  she  had  then  had  it  more  than  a  lev 
minutes.  The  formalities  of  execution  were  gone  through  with. 
Mrs.  Hall's  signature  shows  a  deterioration  from  that  made  on 
^e  paper  sign^  on  the  evening  of  the  15th,  and  it  is  conceded  that 
Bucher  held  her  hand,  and  assisted  her  in  making  it  Eberts 
testified  that  on  that  occasion  Mrs.  Hall  was  as  bright  as  he 
had  usually  seen  her  on  the  preceding  evenings  when  hh  was  with 
her  in  her  sickness,  and  that  she  appeared  to  be  of  sound  mind, 
and  acted  free  from  restraint  When  the  paper  was  produced  icr 
probate  it  was  found  to  conform  in  every  respect  to  her  previoudy 
expressed  declaration  of  a  purpose  to  provide  for  the  nieces  and 
for  Boss,  he  and  his  wife  having  cared  for  her  from  early  in  Decem- 
ber to  the  date  of  the  will.  On  these  facts,  either  conceded  or  tes- 
tified to  by  Eberts,  who  was  a  stranger  to  all  the  parties,  if  she 
was  of  sound  mind,  the  i>resumption  is  raised  that  she  knew  the 
contents  of  the  paper  at  the  time  of  its  execution,  and  that  it  re- 
flected her  wishes.  It  was  incumbent  upon  the  contestants  to 
overcome  the  case  thus  made  in  favor  of  the  wilL  I  -was  greatly 
tnpressed  vnth  the  argument  of  the  learned  counsel  for  the  con- 
testants, and,  after  reading  the  volume  of  testimony,  I  read  his 
«if;ument  again  with  equal  interest  But,  after  a  careful  con- 
idderation  of  the  whole  case,  I  am  compelled  to  decide  that  the 
contestants  have  not  sustained  their  allegations.  Hie  interest 
0f  Boss,  Mrs.  Boss,  Mrs.  Buckle,  and  Mrs.  Force  was  such  that  the 
testimony  they  gave  may  have  been  biased,  but  Dr.  Sheppard  and 
Bucher  confinned  the  testimony  of  Eberts  in  respect  to  the  facts 
that  occurred  on  the  night  of  the  execution  of  the  will.  No  attempt 
by  extrinsic  evidence  has  been  made  to  contradict  their  state^ 
ments.  On  full  consideration,  I  am  satisfied  that  their  testimony 
is  time,  in  respect  to  the  essential  facts  necessary  to  establish  a 
w^ill,  and  that  the  formalities  of  Ihe  statute  have  been  complied 
^ith,  and  that  the  pax>er  is  entitled  to  probate.  A  decree  may  he 
presented  accordingly. 
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(4  Misc.  Rep.  235.) 
DAY  V.  DAY. 

(Superior  Goort  of  New  York  City,  Special  Term.   June  10,  1803.) 

Custody  of  CHUiOHEN — Rights  of  Mother. 

A  child  will  not  be  taken  from  the  custody  of  its  father,  and  given  to  its 
mother,  where  it  does  not  appear  that  its  welfare  requires  the  change. 

Application  by  Caroline  A.  Day  for  a  writ  of  habeas  corpus 
against  Oswald  G.  Day,  her  husband,  to  obtain  the  custody  of  their 
infant  child.  Ihe  writ  was  issued,  and  the  case  comes  before  the 
court  on  the  return  thereto.    Dismissed. 

Lotus  J.  Grant,  for  petitioner. 
Poor  &  Duffy,  for  respondent 

McADAM,  J.  In  State  v.  Paine,  4  Humph.,  at  page  533,  the 
presiding  judge  said: 

"Among  the  multiplied  duties  of  a  court,  there  are  none  the  discharge  of 
which  is  attended  with  mote  pain  and  regret  than  those  which  interfere  with 
the  domestic  relations  of  husband  and  wife,  parent  and  chUd.  These  rela- 
tions are  of  so  sacred  a  character,  and  involve  to  so  great  an  extent  the  peace 
and  happiness  of  mankind  hi  general,  that  it  cannot  be  otherwise  than  a 
source  of  deep  mortification  to  a  well-regulated  and  humane  mind  to  be 
compeUed  publicly  to  investigate  and  determine  conflicting  rights  arising  out 
of  feuds  between  them." 

Courts  may  redress  wrongs  and  enforce  rights,  but  should  never 
interfere  with  matrimonial  broils,  further  than  required  by  im- 
perative neceBrtty.  This  gets  us  down  to  the  question  whether,  in 
this  instance,  any  wrong  has  been  done  to  the  petitioner  which 
<:alls  for  judicial  interference.  The  father  has  possession  of  his 
<;hild,  and  the  mother  asks  that  it  be  taken  from  him  and  given 
to  her.  At  common  law,  the  father  was  master  of  the  household. 
It  was  his  duty  to  support  his  wife,  maintain  and  educate  his  off- 
spring, and,  to  discharge  these  duties,  he  possessed  the  paramount 
right  to  the  custody  and  control  of  his  minor  children,  except  in 
case  of  gross  breach  of  duty.  The  common-law  rule  was  subse- 
quently modified  by  the  court  of  chancery,  which,  at  an  early  day, 
4issumed  a  jurisdiction  over  the  persons  and  estates  of  infants, 
making  the  claims  of  justice  and  the  interests  of  the  infant  over- 
ride all  claims  of  paternal  authority.  17  Amer.  &  Eng.  Enc.  Law, 
365.  Lawson,  in  his  work  on  Rights  and  Eemedies,  (volume  2,  end 
of  page  1477,)  lays  down  the  rule  that,  whenever  the  father  al- 
ready has  the  custody,  the  court  will  not  take  it  from  him,  unless 
he  be  guilty  of  abuse,  or  the  welfare  of  the  child  requires  a  change. 
No  charge  has  been  made  against  the  father.  He  seems  devoted 
to  the  child,  and  it  has  also  the  care  and  attention  of  his  mother 
and  risters,  who  are  willing  to  attend  to  its  every  want  Under 
these  circumstances,  it  is  impossible  for  the  court  to  decide  that 
the  welfare  of  the  child  requires  that  it  should  be  taken  from  the 
father,  and  given  to  the  mother.  It  could  not  receive  better  care 
in  any  hands,  and  it  is  safe  to  let  "wdl  enough  alone^''  The  court 
has  purposely  abstained  from  making  any  allusions  to  the  charges 
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against  the  mother,  In  the  hope  that  the  parties  may  forget  the 
past,  and  come  together  agaiiL  It  is  clear  that  the  child  is  not 
illegally  restrained  or  deprived  of  its  liberty,  and  that  there  i» 
no  good  or  sufficient  ground  upon  which  the  court  is  called  upon  to 
interfere.  The  writ  will  therefore  be  dismissed,  without  costs,  and 
upon  condition  that  the  mother  be  permitted  to  see  the  child  at 
times  to  be  stated  in  the  order,  and  with  leave  to  renew  on  the 
termination  of  the  divorce  suit  now  i)ending. 


WELLS  et  aL  v.  WELLS  et  aL 
(Superior  Ck>urt  of  New  York  Olty,  Equity  Term.    November  24,  1802.) 

1.  Wills— Directions  fob  Payment  of  Debts. 

Testator,  owning  no  personalty  of  any  value,  directed  that  certain  of 
his  real  estate  be  sold,  and  the  proceeds  used  to  pay  **my  Just  debts,  both 
funded  and  otherwise."  Held  that,  after  payment  of  a  mortgage  on  the 
land  sold,  and  an  unsecured  bond  of  testator,  the  balance  of  the  proceeds 
was  applicable  to  mortgages  on  other  of  testatcx^s  realty;  the  direction 
being  an  express  one  within  the  exoepHon  of  1  Rey.  St  p.  749,  §  4,  de^ 
daring  the  devisee  Uable  for  mortgages  on  land  devised. 

2.  Saite. 

Testator,  haying  provided  for  the  sale  of  certain  realty  to  pay  his  debts^ 
including  mortgages  on  other  realty,  went  on  to  direct  that,  if  the  pro- 
ceeds of  the  sale  were  not  enough  "to  pay  all  of  my  said  debts>"  his  exec- 
utors should  apply  the  net  income  of  his  other  property  to  pay  said  debt» 
until  they  were  paid  in  fulL  Hdd  a  direction  to  apply  the  rents  of  tiie 
unsold  realty  to  mortgages  thereon. 
ft.  Sake— Accumulations. 

Under  1  Rev.  St.  p.  723,  §§  14,  16,  and  page  726,  §S  37,  38,  forblddhi^ 
suspensions  of  alienation  or  accumulations  of  rents  and  profits  for  a  fixed 
period,  or  for  an  indefinite  period  not  measured  by  Uves  in  being,  a  direc- 
tion to  executors  to  collect  the  rents  of  real  estate  until  they  readi  an 
amount  sufficient  to  pay  aU  testator's  debts,  and  then  to  convey  to  the 
devisees,  is  void;  but  testator's  intention  being,  clearly,  to  charge  a  cer- 
tain mortgage  debt  on  all  his  realty,  the  court  will  direct  an  immedis^te  con- 
veyance to  the  devisees,  with  equitable  apporUonmoit  of  such  debt  be- 
tween the  parcels. 

Action  by  James  N.  Wells  and  William  J.  Wells,  individuallv 
and  as  executors  of  the  will  of  James  N.  Wells,  deceased,  against 
Kate  Wdls  and  others,  for  construction  of  the  will  of  said  James 
N.  WeUs,  deceased. 

James  McG.  Smith,  for  plaintiffs. 

Bemsen  &  Parsons,  for  guardian  of  infant  heirs. 

McADAM,  J.  The  action  is  brought  for  a  judicial  constructi<» 
of  the  will  of  James  N.  Wells,  deceased,  and  for  instructions  t» 
plaintiffs,  the  executors  and  trustees  under  such  will.  The  testator 
was  at  the  date  of  his  will,  and  at  the  time  of  his  death,  the  owner 
of  a  residence  at  Riverdale,  in  the  northern  extremity  of  the  dty 
of  New  York,  and  of  three  adjoining  houses  situated  on  iNlnth 
avenue,  in  said  city,  and  known  as  Nos.  189,  191,  and  193.  The 
Biverdale  prox)erty  was  subject  to  a  mortgage  of  |15,000,  and  ISl 
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Ninth  ayenue  to  two  mortgages  for  (8,000  each,  all  of  which  had 
been  made  by  the  testator  as  collateral  to  bonds  given  by  him  to 
secure  borrowed  money.  He  also  had  outstanding  at  the  time  of 
his  death  his  bond  to  secure  f  5,000,  which  was  not  secured  by  the 
mortgage  or  pledge  of  any  particular  property.  This  bond  wja 
made  subsequent  to  the  date  of  the  wlU.  The  testator  owned  no 
X)ersonal  property  of  any  value,  having  disposed  of  all  his  personal 
effects  from  time  to  time  during  his  lifetime  by  gift  to  different 
members  of  his  family.  He  was  not  engaged  in  any  business  or 
venture  requiring  or  involving  the  incurrence  of  pecuniary  lia- 
bility, but  was,  and  had  during  his  entire  life  been,  an  agent,  factor^ 
and  trustee,  managing  and  controlling  large  landed  estates.  He 
was  a  man  of  large  experience  in  all  matters  connected  with  the 
ownership  and  management  of  real  property,  and  exercised  extraor- 
dinary particularity  Si  all  matters  of  detail.  His  -will  was  written 
with  his  own  hand.  At  the  date  of  the  will,  and  at  his  death, 
he  was  a  widower.  His  family  consisted  of  three  married  chil- 
dren, James  N.  Wells,  Jr.,  William  J.  Wells,  and  Mrs.  Hall,  all  of 
whom  were  living  in  their  own  homes;  an  unmarried  daughter^ 
Kate  Wells,  who  had  always  lived  with  testator,  and  three  infant 
grandchildren,  of  the  ages,  at  his  death,  of  from  15  to  20  years. 
They  were  the  children  of  testator's  deceased  son,  David,  and  had 
lived  in  testator's  family  until  the  remarriage  of  their  mother,  some 
six  years  ago.  Only  the  most  cordial  and  affectionate  relations 
existed  between  the  testator  and  every  member  of  his  family.  The 
will  is  set  out  in  the  complaint  in  extenso,  and  need  not  be  repeated 
here.  Acting  under  the  directions  of  the  wiQ,  the  executors  sold 
the  Riverdale  property  for  |22,000.  Of  this,  |15,000  was  deducted 
for  the  mortgalge  on  the  property.  Of  the  |7,000  received  by  the 
executors,  they  applied  f  5,000  to  the  payment  of  the  bond  referred 
to.  They  stiU  have  a  sum  of  about  |2,000  to  be  applied  under 
the  direction  of  the  second  paragraph,  as  it  shall  be  construed  by 
the  court 

The  first  question  submitted  is  whether  the  provisions  of  the 
second  paragraph  of  the  will,  directing  the  payment  from  the  pro- 
ceeds of  the  sale  of  the  Riverdale  property  of  *toy  just  debts,  both 
funded  and  otherwise,"  include  the  two  mortgages  on  191  Ninth 
avenue,  and  whether  it  is  the  duty  of  the  executors  to  apply  the 
balance  of  about  f2,000  now  in  their  hands  on  account  thereof. 
This,  of  course,  dex)ends  upon  the  intention  of  the  testator  as  in- 
dicated by  the  will.  At  common  law  the  mortgage  debt  was  pri- 
marily payable,  like  other  debts,  out  of  the  personalty,  by  the  exec- 
ntor  in  exoneration  of  the  devise.  But  under  the  Revised  Stat- 
ntes,  where  real  property  which  is  subject  to  a  mortgage  executed 
by  the  testator  passes  to  a  devisee,  the  latter  must  satisfy  it  without 
resorting  to  the  executor,  unless  there  be  an  express  direction  in 
the  will  that  the  mortgage  be  otherwise  paid.  1  Rev.  St.  p.  749,  % 
4.  A  mere  direction  in  the  will  to  pay  debts  is  not  enough  to 
relieve  the  land  from  the  burden  of  the  mortgage.  Rapalye  v. 
Bapalye,  27  Barb.  610;  Taylor  v.  Wendel,  4  Bradf.  Sur.  824;  Meyer 
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V.  Cahen,  111  N.  Y.  270,  18  N.  E.  Rep.  852.  A  direction  in  a  win 
to  pay  all  of  testatrix's  debts,  "whether  on  bonds  and  mortgages 
or  otherwise,"  has  been  held,  in  accordance  with  the  apparent  in- 
tent ot  the  testatrix,  to  include  mortgages  on  property  included  in 
deeds  of  gift  executed  by  testatrix  in  her  lifetime,  as  well  as  a 
nlbrtgage  on  property  devised.  Waldron  v.  Waldron,  4  Bradf. 
Sur.  114.  It  was  held  before  the  BeTlsed  Statutes  that  a  testa- 
tor might,  by  dispositions  and  language  tantamount  to  express 
directions,  charge  his  personal  estate  with  the  payment  of  an 
incumbrance  subject  to  which  he  had  purchased  lands.  The  in- 
tent gathered  from  the  whole  will  was  sufficient  Cumberland  y. 
Codrington,  3  Johns.  Gh.  272.  8o  a  mortgage  given  to  secure  an 
accommodation  indorser  for  future  indorsementfl  does  not  charge 
the  mortgaged  lands  in  exoneration  of  the  personal  estate.  Coch- 
rane V.  Hawver,  54  Hun,  556,  7  N.  Y.  Supp.  907.  Where  there  is 
an  express  direction  in  the  will  that  a  mortgage  be  otherwise  paid 
than  from  the  mortgaged  lands,  so  as  to  take  the  case  out  of  the 
statute,  (1  Eev.  St  p.  749,  §  4,)  such  mortgage  debt  is  as  obligatocy 
upon  the  executor  as  is  the  payment  and  discharge  of  any  other 
debt  of  the  testator.  In  re  Hopkins,  57  Hun,  9,  10  N.  Y.  Supp. 
264  The  use  of  the  words,  *^th  funded  and  otherwise,"  neces- 
sarily includes  the  debts  secured  by  bond  and  mortgage,  or  the 
words  become  meaningless, — a  result  not  permissible,  because  con- 
trary to  the  cardinal  rale  that  the  intent  must  prevail.  The  sense 
in  which  terms  are  used  by  a  testator  must,  when  ascertained,  .be 
adopted  by  the  courts  as  controlling,  a^id  given  proper  effect  The 
term  "funded"  is  not  ordinarily  used  in  connection  witii  the  debts 
of  en  individual,  but,  if  so  used,  must  necessarily  refer  to  debts 
which  are  embodied  in  securities  of  a  permanent  character,  and 
to  the  payment  of  which  certain  property  has  been  applied  or 
pledged.  See  Imp.  Diet  tit  'Tund,"  and  Webst  Diet  "Fund,-" 
Ketcham  v.  (Sty  of  Buffalo,  14  N.  Y.  356.  The  court  must  constme 
the  language  of  the  will  so  as  to  give  effect  to  all  of  its  terms.  Un- 
less the  "funded"  debts  are  mortgage  debts,  the  use  of  the  word 
in  this  instance  is  mere  surplusage,  as  there  is  nothing  to  which 
it  can  be  applied.  The  testator  evidently  intended  to  include 
something  more  than  would  have  been  indicated  by  the  use  merdy 
of  the  words  "just  debts."  This  intent  can  only  be  effectuated  by 
including  the  mortgage  debts  in  the  additional  words  used.  The 
surplus  arising  from  the  sale  of  the  Kiverdale  property  must  there- 
fore be  applied,  on  account  of  the  "funded"  debt  represented  by  the 
^Ninth  avenue  mortgages. 

The  next  question  is  whether  the  rents  of  testator's  property 
are  also  Intended  to  be  applied  to  the  payment  of  the  mortgage 
debts,  if  the  proceeds  of  sale  of  the  Riverdale  property  are  insalB- 
cient     The  second  clause  of  the  will  says,  at  its  end: 

'*But,  if  there  Is  not  enough  derived  from  the  proceeds  of  said  sale  to  pej 
all  of  my  said  debts,  that  then  for  my  said  executors,  or  l^e  survivor  of  them, 
to  apply  the  net  Income  from  what  other  property  I  may  die  possessed  of 
towards  the  payment  of  said  debts,  untU  aU  my  said  debts  are  paid  in  fulL" 


Digitized  by 


Google 


Super.  Ct.]  WELLS  v,  wbllb.  877 

This  clearly  shows  the  intent  of  the  testator  to  apply  the  rents 
to  the  same  class  of  debts  as  the  Biverdale  property,  and  to  make 
up  any  deficiency  in  their  payment 

The  court  is  next  asked  to  pass  upon  the  validity  of  the  provi- 
sion of  the  sixth  paragraph  of  the  will,  directing  the  executors  to 
lease  the  previously  devised  property  until  the  net  amounts  derived 
therefrom  shall  amount  to  enough  to  pay  all  the  debts,  and  then 
to  convey  to  the  devisees.  The  provisions  of  the  Revised  Statutes 
regulating  the  accumulation  of  rents  and  profits,  and  the  creation 
of  perpetuities,  are  as  follows:  It  is  provided  in  1  Rev.  St  p.  726, 
as  follows: 

•'Sec.  37.  An  accumulation  of  rents  and  profits  of  real  estate,  for  the  ben- 
efit of  one  or  more  persons*  may  be  directed  by  any  will  or  deed,  sufficient  to 
pass  real  estate,  as  foUows:  (1)  If  such  Qccimiulatlon  be  directed  to  com- 
lucnee  on  the  creation  of  the  estate  out  of  which  the  rents  and  profits  are 
to  arise,  it  must  be  made  for  the  benefit  of  one  or  more  minors  then  in  being, 
and  terminate  at  the  expiration  of  their  minority.  (2)  If  such  accumulation 
be  directed  to  commence  at  any  time  subsequent  to  the  creation  of  the  es- 
tate out  of  which  the  rents  and  profits  are  to  arise.  It  shaU  commence  within 
the  time  in  this  article  permitted  for  the  vesting  of  future  estates  and  during 
tho  minority  of  the  persons  for  whose  benefit  it  is  directed,  and  shaU  termi- 
nate at  the  expiration  of  sueh  minority.  Sec.  38.  If,  in  either  of  the  cases 
mentioned  in  the  last  section,  the  direction  for  such  accumulation  shaU  be 
for  a  longer  term  than  during  the  minority  of  the  persons  intended  to  be 
bt^nefited  thereby,  it  shall  be  void  as  respects  the  time  beyond  such  minority. 
And  all  directions  for  the  accumulation  of  the  rents  and  profits  of  real  es- 
tate, except  such  as  are  herein  aUowed,  shaU  be  void." 

It  is  provided  in  1  Eev.  St  p.  723,  as  follows: 

"Sec.  14.  Every  future  estate  shall  be  void  In  its  creation,  which  shaU  sus- 
pend the  absolute  power  of  alienation  for  a  longer  period  than  is  prescribed 
in  this  article.  Such  power  of  alienation  is  suspended,  when  there  are  no 
persons  in  being  by  whom  an  absolute  fee  in  possession  can  be  conveyed. 
Sec.  15.  The  absolute  power  of  alienation  shall  not  be  suspended  by  any  Um- 
Itntion  or  condition  whatever  for  a  longer  period  than  during  the  continuance 
of  not  more  than  two  lives  In  being  at  the  creation  of  the  estate,  except  in 
the  single  case  mentioned  in  the  next  section." 

It  seems  to  be  well  settled  that  a  suspension  or  accumulation  for 
an  absolute  and  definite  fixed  period,  or  for  an  indefinite  period 
not  measured  by  human  lives  in  being,  is  in  violation  of  the  stat- 
utes. The  direction  to  the  executors  to  collect  the  rents  until 
they  accumulate  to  an  amount  sufficient  to  pay  all  the  testator's 
debts,  funded  or  otherwise,  is  clearly  contrary  to  the  statute  provi- 
sions cited,  and  therefore  void.  The  testator  has  not  attempted  to 
create  such  a  trust  as  the  statute  authorizes, — that  is,  a  trust  to 
sell  lands,  a  trust  for  alienation, — ^but  the  trust  in  the  will  is  of 
an  opposite  character.  It  is  a  trust  to  tie  up  the  estate,  and  pro- 
hibit all  alienation,  until  all  tiie  debts  of  the  testator,  "funded'^  or 
otherwise,  are  paid;  a  trust  which,  if  properly  declared,  suspends 
the  pow^er  of  alienation  until  the  purposes  for  which  it  was  created 
have  been  accomplished.  Hawley  v.  James,  16  Wend.  60.  These 
debts  are  to  be  paid,  not  from  sales,  but  from  the  rents  and  profits 
of  the  lands  devised  to  the  trustees.  Such  a  direction  is  invalid 
because  it  might  travel  through  a  longer  space  of  time  than  al- 
lowed for  the  suspension  of  iQienation.     Even  the  possibility,  at 
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the  creation  of  an  estate,  that  the  event  upon  which  it  depends  may 
exceed  in  point  of  time  the  authorized  period,  is  fatal  to  it,  and  this 
though  it  be  subsequently  demonstrated  that  the  result  was  in  fact 
accomplished  within  the  time  permitted.  There  is  no  personalty, 
consequently,  no  primary  fund  for  the  payment  of 'the  "funded" 
debts.  There  is  no  special  devise  for  their  payment,  except  by 
means  of  "the  rents  and  profits"  of  the  realty,  which  disposition  is, 
as  before  intimated,  void,  but  the  intent  of  the  testator  is  neverthe- 
less apparent  that  the  tliree  pieces  of  property  on  Ninth  avenue 
should  discharge  these  obligations.  That  intent  can  best  be  ef- 
fectuated by  directing  an  immediate  conveyance  by  the  trustees 
to  the  devisees  of  the  realty,  charging  it,  in  proportion  to  the  value 
of  each  piece,  with  a  proper  share  of  the  mortgage  debt  In  tliis 
manner,  form  yields  to  substance,  the  intention  of  the  testator  pre- 
vails, and  all  objection  to  the  legality  of  the  trust,  as  illegally  sus- 
pending the  power  of  alienation,  is  at  once  removed.  This  seems 
just  and  equitable  to  all,  for,  though  some  of  tUe  provisions  of  the 
will  are  declared  void,  the  remaining  portions  are  not  to  be  con- 
strued as  if  the  void  provisions  had  not  beep  contained  in  the  will, 
for  those  provisions  may  be  considered  in  giving  a  construction  to 
the  clauses  which  are  valid.     Tucker  v.  Tucker,  5  N.  Y.  408. 

The  plaintiffs  request  that  in  the  event  of  the  court  finding  this 
attempted  disposition  of  the  rents  and  profits  invalid,  and  in  vio- 
lation of  the  statutes,  the  court  give  instructions  as  to  the  validity 
of  the  devises  in  the  prior  part  of  the  sixth  paragraph  of  the  will, 
and  whether  it  is  their  duty  to  immediately  convey  to  the  persons 
mentioned  as  therein  directed.  The  answer  to  this  may  be  fore- 
shadowed from  what  has  preceded.  The  will  indicates  an  intent 
to  charge  all  of  testator's  debts,  including  mortgage  debts,  upon 
his  entire  real  property,  in  the  event  of  the  Riverdale  property  not 
producing  a  sufficient  sum.  It  is  apparent  from  the  fifth  para- 
graph of  the  will  that  the  testator  understood  that  he  -poaaeaaed 
no  personal  property  of  any  pecuniary  value,  and  was  solicitous 
to  have  his  debts  paid.  This  intent  is  reiterated  in  almost  every 
dispositive  provision  of  the  will,  and  would  satisfy  the  requirements 
of  the  analogous  rule  as  to  charging  legacies  upon  lands.  Legacies 
have  been  deemed  charged  on  the  real  estate  in  cases  where  thae 
was  a  known  insufficiency  of  personal  estate,  and  the  surrounding 
circumstances  give  support  to  such  intent-  Briggs  v.  Carroll,  50 
Hun,  586,  3  N.  Y.  Supp.  680;  Society  v.  Foote,  52  Hun,  307,  5  N. 
Y.  Supp.  236;  Adkins  v.  Adkins,  13  N.  Y.  St  Rep.  193,  and  kindred 
cases.  The  intent  of  testator  to  charge  these  debts  on  his  real 
property  being  established,  and  the  means  selected  having  fafled, 
the  balance,  on  equitable  principles,  is  chargeable  upon  the  entire 
real  estate  devised,  proportionately  to  the  value  of  the  respective 
parcels.  The  will  sufficiently  expresses  an  intent  to  take  the  mort- 
gage debts  out  of  the  general  rule  of  the  Revised  Statutes,  and 
put  thera  in  the  same  position  as  other  general  debts  charged  upon 
real  property.  This  created  a  lien  which  may  be  enforced  by  the 
executors,  either  in  equity,  or  in  the  statutory  proceeding  to  sdl 
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or  mortgage  the  lands  for  debts.  Where  the  will  shows  an  intent 
to  treat  mortgage  debts  of  the  testator  as  ordinary  debts,  and  the 
fund  designated  bj  him  for  their  payment  fails,  they  are  chargeable 
upon  his  entire  real  estate  devised,  each  portion  of  which  must  bear 
a  share  proportionate  to  its  value.  Searles  v.  Brace,  19  Abb.  N. 
C.  10.     See^  also,  In  re  Hopkins,  57  Hun,  9,  10  N.  Y.  Supp.  264. 

There  must  be  a  decree  in  accordance  with  these  views,  and  it 
must  provide  that  the  amount  of  the  two  mortgages  is  a  charge 
upon  the  three  Ninth  avenue  houses,  in  proportions  fixed  by  the 
respective  values,  as  proved  at  the  trial;  and,  so  charged,  the  exec- 
utors may  convey  the  land  to  the  beneficiaries  at  once. 


(2  Misc.  Rep.  523.) 
MASON  V.  WHEELER  et  aL 

(Superior  Court  of  New  York  City,  Equity  Term.    February,  1893.) 

1.  Sale— Action  to  Rescind— Complaint. 

Where  a  purchaser  of  goods  sues  in  equity  to  rescind  the  contract,  and 
to  compel  the  seller  to  refund  the  purchase  money,  on  the  gn^ound  of  fraud, 
the  complaint  must  show  that  plaintiff  returned  or  tendered  the  goods 
purchased,  or  it  must  contain  an  <^er  to  return  them,  in  case  he  Is  not 
entitled  to  retain  them. 

2.  Same— False  Representations— What  Constitute. 

Where  a  jobber  of  gold  watch  cases  sells  to  a  retail  dealer  a  quantity  of 
cases  which  are  to  be  manufactured  for  the  purchaser,  and  represoits 
that  they  shaU  be  a  certain  number  of  carats  fine,  and  such  cases  are 
made  of  material  of  the  requisite  fineness  according  to  the  custom  of  the 
trade,  and  the  seller  receives  only  a  fair  price  for  the  grade  of  cases  de- 
livered, he  is  not  guilty  of  fraudulent  representations  because  such  cases, 
when  assayed  as  a  whole,  with  the  solder  necessarily  used  in  thdr  manu- 
facture, are  nearly  a  carat  coarser  than  represented. 

3.  Same— Retention  op  Goods. 

Where  a  Jobber  of  watches  sells  a  quantity  of  foreign  watch  move- 
ments, but  instead  delivers  movements  with  the  names  of  well-known 
domestic  manufacturers  stamped  on  each  movement,  and  the  purchaser 
retains  such  goods  for  several  months  until  he  sells  nearly  10  per  cent, 
thereof,  he  is  not  entitled  to  rescind  the  sale  on  the  ground  of  fraud. 

Action  by  John  Mason  against  Hayden  W.  Wheeler  and  others 
to  rescind  a  contract  of  sale  of  certain  watch  cases  and  movements, 
on  the  ground  of  fraud.    Judgment  for  defendants. 

Franklin  Bien,  for  plaintiff. 
Harriman  &  Fessenden,  for  defendants. 

GILDERSIiEEVE,  J.  In  the  summer  of  1890,  the  plaintiff 
established  himself  in  business,  as  a  dealer  in  diamonds  and  jewelry, 
at  No.  246  Fifth  avenue,  in  the  city  of  New  York.  The  defendants 
were  engaged  in  business  at  No.  2  Maiden  lane,  in  said  city,  as 
jobbers  in  watches,  and  had  been  so  engaged  for  many  years.  A 
business  transaction  was  entered  into  by  the  plaintiff  wifii  the  de- 
fendants, which  consisted  of  the  purchase  by  plaintiff  from  de- 
fendants of  a  quantity  of  watches,  watch  movements,  and  watch 
cases,  aggregating  in  value  the  sum  of  |10,229.    The  bulk  of  these 
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goods  consisted  of  watch  cases  and  moyennents^  which  the  de- 
fendantfi,  being  jobbers,  had  had  made  by  reputable  mannfae* 
turers  to  fill  the  order  received  from  plaintiff.  The  defend- 
ants had  solicited  the  patronage  of  the  plaintiff,  and  the  plain* 
tiff  Tisited  their  place  of  business  by  appointment,  and  entered 
into  the  contract  in  question  for  the  purchase  of  the  goods 
which  the  defendants  were  to  have  manufactured  as  aforesaid. 
The  plaintiff  was  a  young  man,  who  had  served  his  term  as  an  ap- 
prentice in  the  jewelry  business,  but  who  had  had  little  or  no 
experience  as  a  merchant  From  samples  exhibited  to  him  by  the 
defendants,  he  selected  the  style  of  watch  cases  that  he  desired, 
stated  the  grade  or  quality  of  the  gold  of  which  he  wi^ed  them 
to  be  manufactured,  and,  relying  upon  the  experience  and  fairness 
of  the  defendants,  left  tiie  price  to  be  paid  entirely  in  their  dis- 
cretion, and,  to  a  large  extent,  the  quantity  of  goods.  Prior  to  the 
interview  at  which  tiiis  contract  was  entered  into,  at  defendants' 
place  of  business,  the  defendants,  at  plaintiff's  request,  purchased 
three  chronometer  watches,  and  one  calendar  watch,  and  delivered 
them  to  the  plaintiff  on  memoranda,  to  be  accepted  by  him,  or  re- 
turned within  a  limited  time.  These  four  watches  were  the  best 
of  the  kind  there  could  be  obtained,  were  purchased  from  the  sole 
importers  of  them,  and  invoiced  to  the  plaintiff  at  the  sum  of 
11,760,  which  was  a  reasonable  and  suitable  price.  They  were  not 
returned  by  the  plaintiff,  but  the  plaintiff  paid  the  defendants 
therefor  the  sum  charged  in  the  invoice.  Subsequently  to  the  inter- 
view that  resulted  in  the  contract  aforesaid,  the  defendants,  at 
plaintiff's  request,  purchased  a  quantity  of  nonmagnetic  watches 
from  the  Nonmagnetic  Watch  Company  of  America,  the  sole  im- 
porters of  the  article,  at  the  regular  list  price,  with  the  discount 
off,  and  billed  and  delivered  them  to  the  plaintiff  at  the  list  price 
adopted  by  the  Nonmagnetic  Watch  Company,  which  was  the 
same  price  the  plaintiff  would  have  had  to  pay  if  he  had  bought 
them  of  the  Nonmagnetic  Watch  Company  himself.  'Rie  price  of 
these  goods  was  |2,010,  and  it  constitutes  a  portion  of,  and  goes 
to  make  up,  the  aggregate  sum  of  |10,229,  above  mentioned.  From 
a  careful  consideration  of  all  the  evidence  and  circumstances,  in- 
cluding the  probabilities,  it  must  be  held  that  the  transactions  in 
respect  to  the  chronometers,  the  calendar  and  nonmagnetic  watches 
were  not  within  the  contract,  but  separate  and  distinct  trans- 
actions. It  is  satisfactorily  established  by  the  evidence  that  these 
goods  were  purchased  by  the  defendants  for  the  plaintiff,  at  his  re- 
quest, duly  delivered  to  the  plaintiff,  invoiced  at  reasonable  and 
suitable  prices,  accepted  and  retained  by  the  plaintiff,  and  paid 
for  by  him.  The  transactions  were  complete,  and  the  evidence  dis- 
closes no  ground  for  complaint  against  the  defendants  on  the  part 
of  the  plaintiff.  If  these  goods  were  not  suited  to  the  plaintiff's 
trade,  and  he  was  unable  to  find  a  market  for  thent.  the  purchase 
of  them  by  plaintiff  was  an  error  of  judgment  on  his  part,  or  a 
misfortune,  for  which  no  responsibility  attaches  to  the  defendants. 
The  plaintiff  testifies  that  he  paid  the  defendants  |8,743.    De^ 
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ducting  from  this  sum  the  bills  for  the  chronometers  and  nonmag- 
netics,  not  included  in  the  contract  in  question,  amounting  to  $3,770, 
we  find  that  the  plaintiff  paid  the  defendants  |4,973  on  account  of 
the  goods  delivered  under  the  contract  in  question,  leaving  an  un- 
paid balance  due  from  plaintiff  to  defendants,  on  account  of  the 
goods  delivered  under  the  contract,  of  |1,486  at  the  time  this  ac- 
tion was  brought  The  plaintiff  testifies  that  the  nonmagnetics 
were  unsalable,  and  that  he  still  has  all  of  the  chronometers,  but 
that  he  did  sell  goods  purchased  from  the  defendants  to  the  amount 
of  f  1,162.  It  must  therefore  be  inferred  that  the  plaintiff  sold 
goods  received  under  the  contract  to  the  amount  of  |1,162.  At  the 
commencement  of  this  action,  the  plaintiff  must  therefore  have  had 
on  hand,  delivered  under  the  contract,  goods  to  the  amount  of 
f 5,297.  The  plaintiff  has  paid  the  defendants,  as  already  stated, 
f 4,973  on  account  of  these  goods,  and  we  must  therefore,  in  order 
to  ascertain  the  amount  of  money  that  the  defendants  should  return 
to  the  plaintiff,  deduct  the  |1,162  received  for  the  goods  sold,  which 
leaves  $3,811.  The  purpose  of  this  actio.n,  therefore,  is  to  compel 
the  defendants  to  take  back  goods  of  the  value  of  $5,297,  and  re- 
turn to  the  plaintiff  $3,811  in  money.  To  accomplish  this,  the 
equity  powers  of  the  court  are  invoked  to  decree  a  rescission  of  the 
contract,  and  to  direct  the  mutual  acts  of  return  and  repayment 
to  be  performed.  The  demand  is  substantially  that  each  may  have 
his  own  of  what  remains  in  the  possession  of  the  respective  par- 
ties. 

At  the  opening  of  the  trial,  the  learned  counsel  for  the  defend- 
ants contended,  with  much  force  and  good  argument,  that  the  com- 
plaint shows  a  complete  remedy  at  law  in  the  nature  of  damages 
for  breach  of  warranty;  that  the  allegations  of  the  complaint,  if 
established,  are  not  such  as  entitle  the  plaintiff  to  the  inter- 
ference of  a  court  of  equity;  that  a  cause  of  action  for  a  breach 
of  warranty  only  is  set  forth;  and  that  an  inspection  of  the  com- 
plaint fails  to  disclose  an  allegation  of  any  special  circumstiance 
showing  the  inadequacy  of  the  common-law  remedy  and  a  right  to 
equitable  relief.  While  this  contention  is  not  without  grounds  for 
its  support,  I  am  not  inclined  to  accept  it,  but  prefer  to  assume 
that  the  plaintiff's  action  has  been  properly  brought  In  Allerton 
V.  Allerton,  50  N.  Y.  70,  the  court  of  appeals  say: 

"The  rule  that  he  who  seeks  to  rescind  an  agreement,  on  the  ground  of 
fraud,  must  place  the  other  party  In  as  good  a  situation  as  that  in  which 
he  was  when  the  agreement  was  made,  is  satisfied  if  the  Judgment  asked  for 
win  accomplish  that  result,  and  in  such  a  case  no  offer  to  return  that  which 
was  received  is  necessary." 

In  Oould  V.  Bank,  86  N.  Y.  84,  in  the  opinion  of  the  court,  per 
Earl,  J.,  it  is  said: 

"The  conclusion  we  thus  reach  leaves  a  defrauded  party  with  ample  reme- 
dies. One  situated  like  the  plaintiff  can  rescind  by  tendering  or  restoring 
what  he  has  received,  and  then  commence  his  action.  He  may  keep  what  ho 
has  received,  and  sue  to  recover  damages  for  the  ftaud;  or  he  may  com- 
mence nn  action  in  equity  to  rescind  and  for  equitable  relief,  offering  In  his 
complaint  to  restore,  in  case  he  is  not  entitled  to  retain,  what  he  has  received. 
v.24N.V.s.no.lO— 66 
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These  actions  are  all  fimdamentally  different.  If  the  party  is  not  willing  or 
able  first  to  restore  what  he  has  received,  he  is  ccmfined  tx>  one  of  the  last 
two  remedies." 

The  plaintiff  had  availed  himself  of  the  advantages  of  the  market 
during  the  **holiday  season," — the  best  portion  of  the  year  for  his 
business, — and  sold,  presumably  at  good  profit,  about  10  per  cent, 
of  the  goods  delivered  under  the  contract  He  was  not  able  to 
restore  what  he  had  received,  and  thereby  put  the  defendants  in 
the  same  position  that  they  occupied  when  the  transaction  was 
completed.  He  does  not  allege  an  offer  to  retnm  the  goods;  hut, 
upon  the  trial,  the  plaintiff  was  allowed  to  put  in  evidence  a  letter 
from  his  attorney  to  the  defendants,  written  before  the  conmience 
ment  of  this  action,  which  contained  an  offer  to  return  all  the 
watches,  amounting  to  upwards  of  |10,000  in  value,  "which  were 
sold  upon  your  representations  and  warranty.*'  No  opportunity 
seems  to  have  been  afforded  to  defendants  to  inspect  tie  goods 
which  the  plaintiff  desired  to  return.  There  waa  an  offer  by  the 
plaintiff's  counsel  to  tender  the  goods  to  the  defendants  in  court, 
when  a  discussion  arose,  and  the  plaintiff's  counsel  concluded  bv 
saying:  ''I  withdraw  the  tender.  I  make  no  tender  at  all,  now." 
The  goods,  therefore,  remaining  in  the  plaintiff's  possession,  were 
not  tendered  at  the  trial,  nor  were  they  placed  in  the  custody  of 
the  court  It  must  be  held  that,  by  the  present  action,  the  plaintiff 
has  undertaken  to  avail  himself  of  the  latter  of  the  last  two  reme- 
dies set  forth  in  the  opinion  in  Gould  v.  Bank,  above  quoted.  The 
action  is  in  equity  to  rescind  the  contract  of  purchase  and  sale. 
The  prayer  for  relief  is  as  follows: 

"Wherefore  plaintiff  demands  Judgment— First,  that  the  contract  of  pm- 
chase  and  sale,  made  under  the  false  representations  and  warranty  as  afore 
said,  be  rescinded  and  declared  nuU  and  yoid,  and  defendants  be'  compelled 
to  accept  a  return  of  said  watches  sold  and  dedlvered  by  defendants  to  plain- 
tiff, mider  the  false  representations  and  warranty  as  aforesaid,  and  be  com- 
peUed  to  pay  to  the  plaintiff  therefor  the  scun  of  $10»000,  bpsides  the  costs 
and  disbursements  of  this  action;  second,  that,  In  default  thereof,  defend- 
ants be  compelled  to  pay  plaintiff  his  damages  in  the  sum  of  $15,000,  besides 
the  costs  and  disbursements  of  this  action." 

It  would  seem,  under  the  pleadings  and  proof,  even  from  the  plain- 
tiff's standpoint,  that  the  f ndlure  to  return  the  goods,  offer  to  return 
them,  or  put  the  court  in  possession  of  them,  is  an  obstacle  to  the 
plaintiff's  success.  It  may  be  stated  as  a  general  role  that  a 
party  who  seeks  to  rescind  a  contract  into  which  he  has  been  in- 
duced to  enter  by  fraud  must  restore  to  the  other  party  whatever 
he  has  obtained  by  virtue  of  the  contract  The  reason  for  this 
rule  is  thus  stated  by  Chief  Justice  Shaw  in  Tliayer  v.  Tamer,  8 
Mete.  (Mass.)  550: 

"The  plaintiff,  as  far  as  it  is  in  his  power,  shaU  put  the  defendant  In  statu 
quo  by  restoring  and  revesting  his  former  property  hi  him,  without  patting 
him  to  an  action  to  recover  it  before  he  can  exercise  his  own  right  to  tak^ 
back  the  property  sold  or  bring  an  action  for  it*' 

There  are  exceptions  to  this  rule,  but  the  present  case  is  not 
within  any  of  these  exceptions.  I  think  the  complaint,  under  tlie 
authority  of  Oould  v.  Bank,  supra,  should  have  contained  an  offer 
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to  restore.  If  the  present  case  is  within  any  of  the  exceptions,  it 
must  be  for  the  reason  that  the  judgment  asked  for  will  place  the 
defendants  in  as  good  a  situation  as  that  in  which  they  were  when 
the  agreement  was  made.  The  judgment  here  asked  for,  however, 
will  not  accomplish  that  In  Allerton  v.  AUerton,  supra,  it  was 
held  that,  where  the  judgment  asked  for  will  accomplish  such  a 
result,  no  offer  to  return  that  which  was  received  is  necessary.  The 
case  at  bar  does  not  comply  with  this  condition.  Without  resting 
this  decision,  however,  upon  this  ground,  we  will  continue  the  dis- 
cussion of  the  case  by  taking  up  the  real  merits  of  the  controversy. 
The  action  is  founded  upon  the  allegation  of  fraud,  which  is  charged 
in  the  complaint  as  follows: 

**The  said  represent&tlons  made  by  defendants  to  the  plaintiff,  with  refer- 
ence to  the  quality  of  said  watches,  were  false  and  untrae  at  the  time  they 
were  made,  and  were  made  with  intent  to  cheat  and  defraud  this  plaintiff 
out  of  his  money." 

To  entitle  the  plaintiff  to  succeed,  the  representations  must  be 
shown  to  have  been  made  with  a  knowledge  that  they  were  false 
and  untrue,  and  for  the  purpose  of  deceiving  the  plaintiff,  and  that 
they  had  that  effect  The  burden  is  upon  the  plaintiff  to  estab- 
lish the  truth  of  the  foregoing  averment  by  a  fair  preponderance 
of  evidence.  The  foundation  of  established  facts  must  be  satis- 
factorily proven  by  competent  and  reliable  testimony.  They  must 
not  be  left  in  uncertainty.  Fraud  cannot  be  presumed.  Pryor  v. 
Foster,  130  N.  Y.  171,  29  N.  E.  Eep.  123.  The  law  presumes  that 
men,  in  their  dealings  with  one  another,  are  actuated  by  pure  mo- 
tives, and  seek  worthy  ends  by  honorable  means.  Shultz  v.  Hoag- 
land,  85  N.  Y.  464.  If  the  plaintiff  has  faHed  to  establish  the 
alleged  fraud,  he  cannot  maintain  the  action  on  the  theory  that  a 
liability,  founded  on  contract,  is  disclosed  by  the  evidenca  Peo- 
ple y.  Dennison,  80  N.  Y.  656,  84  N.  Y.  272. 

At  the  opening  of  the  trial,  the  learned  counsel  for  the  plaintiff 
clearly  defined  his  position  by  stating: 

"It  may  be  entered  upon  the  record  that  tiie  action  is  an  action  for  t2ie 
rescis8i(Hi  of  the  contract,  upon  the  allegations  alleged  in  the  complaint*' 

Moreover,  his  able  brief  opens  with  this  statement: 
**This  Lb  an  action  brought  to  rescind  a  certain  contract,  upon,  the  ground 
of  fraudulent  statements  and  representations  made  by  the  defendants  to  the 
plaintifF  to  Induce  the  plaintiff  tx>  enter  into  the  conti'act,  and  upon  which 
the  plaintiff  relied  in  making  the  same." 

The  representations  in  question  were  set  forth  in  the  fifth  para- 
graph of  the  complaint  as  follows: 

"That  thereafter  the  defendants  represented  and  warranted  to  the  plain* 
tiff  herein  that  all  the-  goods  which  the  plaintiff  mifi^t  purchase  of  the  de- 
fendants, consisting  of  watches,  should  be  fuU  18  and  14  carais,  respectively, 
and  of  the  same  grade  and  quality  that  were  sold  by  Tiffany  and  other  lead- 
ing houses  in  the  business,  and  at  a  reasonable  price  therefor,  and  that,  if 
the  plaintiff  ordered  18-carat  watches,  he  should  receive  fall  18-carat  watches, 
and,  if  he  ordered  14-carat  watches,  he  should  receive  from  the  defendants 
full  14-carat  watches,  those  being  the  only  two  classes  of  watches  that  plain- 
tiff could  use  in  his  business/* 
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These  allegations  of  the  eomplaiiity  when  closely  scrutinized,  seem 
to  be  nothing  more  than  a  promise  on  the  part  of  the  defendants 
to  do  something  in  the  future.  The  watch  cases  were  to  be  o! 
styles  indicated  by  the  plaintiff,  and  the  movements  and  the  cases 
were  to  bear  the  plaintiffs  name.  The  plaintiff  knew  the  defend- 
ants were  jobbers,  not  manufacturers,  and  that  these  goods  must 
be  ordered  from  other  parties  and  manufactured  before  they  could 
be  delivered  to  the  plaintiff.  There  seems  to  be  an  entire  absence 
of  any  allegation  of  false  representations  as  to  any  existing  fact 
held  out  as  an  inducement  to  the  plaintiff  to  enter  into  the  con- 
tract The  plaintiff  says  he  was  told  that  the  watches  which  he 
might  purchase  from  defendants  should  be  full  18  and  14  carats, 
respectively,  and  that  they  should  be  of  the  same  grade  and  quality 
that  were  sold  by  Tiffany  and  other  leading  houses  in  the  busi- 
ness, and  that  the  price  should  be  reasonable.  This  branch  of  the 
contract  seems  to  be  nothing  more  than  a  warranty  as  to  the 
character  and  quality  of  the  goods,  even  if  we  accept  it  as  set 
forth  in  the  complaint  and  as  plaintiff  claims  it  was  made.  At 
this  stage  of  the  discussion,  we  are  impressed  with  the  force  of 
the  claim  of  defendant's  counsel  that  the  complaint  shows  a  com- 
plete remedy  at  law,  in  the  nature  of  damages  for  a  breach  of 
warranty.  Belying  upon  these  representations  and  warranty,  and 
believing  them  to  be  true,  the  plaintiff  says  he  purchased  the 
watches  between  the  1st  day  of  August,  1890,  and»  the  Ist  daj 
day  of  February,  1891,  and  that,  about  tie  Ist  day  of  February, 
he  first  discovered  that  the  representations  made  by  the  defendants 
with  reference  to  the  quality  of  the  watches  were  false  and  untrue, 
and  that  they  were  made  with  intent  to  cheat  and  defraud;  that 
the  watches  which  had  been  represented  and  warranted  by  de- 
fendants to  the  plaintiff  to  be  of  a  grade  of  18  and  14  carats,  re- 
spectively, were  not  of  such  a  grade;  but  that  the  watches  which 
the  defendants  represented  and  warranted  to  be  18-carat  watches 
were  of  a  grade  of  less  than  17  carats,  or  thereabouts,  and  that  the 
watches  which  defendants  represented  and  warranted  to  be  14- 
carat  watches  were  of  a  grade  of  less  than  13  carats,  or  thereabouts; 
and  that,  by  reason  thereof,  the  plaintiff  has  been  unable  to  use 
or  sell  such  watches.  Of  the  gold  watch  cases  in  question  that 
were  assayed,  but  one  was  found  to  be  under  17  carats.  It  may 
be  stated  as  being  established  that  the  18-carat  cases  assay  some- 
thing over  17  carats,  and  the  14-carat  cases  assay  somethina:  more 
than  13  carats.  The  plaintiff  says  that  the  contract  called  for 
full  18  and  14  carats.  The  other  respect  in  which  the  goods  were 
not  as  represented  is  that  they  were  not  of  the  same  grade  and 
quality  that  were  sold  by  Tiffany  and  other  leading  houses  in  the 
business.  He  makes  no  complaint  about  the  prices  charged.  The 
movements  were  all  of  American  manufacture,  of  the  best  grade 
dealt  in  by  defendants  and  leading  houses  in  the  business.  Tbe 
plaintiff  claims  that  it  appears  from  the  evidence  that  Tiffany  & 
Co.  do  not  deal  in  movements  of  American  manufacture.  At  the 
time  the  contract  was  entered  into  at  defendants'  place  of  busi- 


Digitized  by 


Google 


Super.  Ct.]  MASON  t?.  wheeleb.  885 

ness,  there  were  present,  representing  the  defendants,  Pearsall,  the 
salesman,  and  one  Brown,  who  had  been  13  years  in  the  employ  of 
the  defendants.  Brown  took  the  plaintiff^s  order,  and  entered  it 
duly  in  the  books  of  the  defendants,  and  invoiced  the  goods  as  they 
were  delivered  in  accordance  with  the  order  as  entered  at  the  time 
the  contract  was  made,  the  gold  watch  cases  all  being  described, 
respectively,  as  18  and  14  carats.  The  order  from  the  plaintiff 
for  watches,  together  with  four  chronometers,  already  bought 
for  plaintiff,  and  entered  in  the  order  book  of  defendants  at  this 
time,  amounted  to  about  the  sum  of  $7,500,  with  specifications, 
sizes,  designs,  and  such  details  as  were  necessary  and  usual,  and 
the  defendants  distributed  among  several  reputable  manufactur- 
ers orders  to  make  up  watch  movements  and  cases,  with  which 
the  order  of  plaintiff  was  filled.  Among  these  manufacturers  were 
Jeannot  &  Shiebler,  Keller  &  Untermeyer,  Bobbins  &  Appleton,  the 
agents  of  the  Waltham  (Company,  and  the  Courvoysier  &  Wilcox 
Company.  All  of  the  watch  movements  were  purchased  from  the 
Waltham  (Company,  with  a  few  exceptions.  The  orders  to  the 
other  concerns  were  mostly  confined  to  watch  cases.  The  defend- 
ants did  not  manufacture  any  of  the  goods  in  question,  and  in  all 
instances  they  directed  the  watch  cases  to  be  14  and  18  carats, 
respectively.  All  of  the  watch  cases  delivered  by  the  defendants 
to  the  plaintiff  under  the  contract  were  made  of  gold  of  the  quali- 
ty marked  on  each  case,  to  wit,  either  18  or  14  carats.  The  failure 
to  assay  full  18  and  14  carats  after  manufacture  waa  due  to  the 
ordinary  and  usual  process  of  construction.  Bolder  vb  used  in  the 
construction,  and,  when  the  entire  watch  case  is  melted,  this  solder 
remains  in  the  metal,  and  the  assay  of  the  case,  therefore,  shows  a 
lower  grade  than  the  original  gold  plate  from  which  the  case  is 
manufactured.  It  is  due  to  this  cause  that  the  watch  cases  in 
question  assay  less  than  18  and  14  carats,  respectively.  It  appears 
further  from  undisputed  testimony  in  this  case  that  the  gold  manu- 
factured into  watch  cases  has  a  fixed  and  standard  market  price. 
A  watch  case  made  of  18-carat  gold  commands  a  price  of  80  cents 
for  each  pennyweight  of  its  actual  avoirdupois  weight  A  gold 
watch  case  made  of  14  carats  commands  a  price  of  64  cents  for  each 
pennyweight  of  its  actual  avoirdupois  weight.  A  gold  watch 
case  of  19  carats  commands  a  price  of  85  cents  for  each  penny- 
weight. '  In  making  up  the  price  of  a  watch  case,  these  factors 
are  fixed.  There  is  no  deviation  among  manufacturers  or  job- 
bers, and  for  each  particular  watch  case,  in  addition  to  the  price 
per  pennyweight,  there  is  a  charge  for  making,  designing,  and 
ornamenting,  which  varies  according  to  the  design,  finish,  or  ele- 
j^ance  of  the  ornamentation.  The  defendants  in  this  case  in  all 
instances  paid  for  the  goods  which  they  had  had  manufactured  for 
plaintiff,  and  which  they  sold  and  delivered  to  him  at  the  regular 
standard  prices,  for  the  articles.  They  charged  the  plaintiff  the 
regular  and  ruling  price  for  similar  goods,  and  in  no  instance 
did  defendants  charge  the  plaintiff  for  any  of  the  gold  watch 
eases  as  much  as  the  ruling  price  would  have  been  if  the  case  had 
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been  made  according  to  what  the  plaintiff  claims  was  his  formula 
for  making  full  goods.  It  further  appears  by  the  undisputed 
testimony  that  the  watch  trade  in  the  city  of  New  York  for  many 
years  has  understood  by  the  expressions  14  and  18  carat,  as  ai^lied 
to  watch  cases,  watch  cases  manufactured  out  of  gold  of  18  and 
14  carat  fineness,  respectively;  and  it  is  universally  known  in 
the  trade  that  in  the  manufacture  of  a  case  solder  is  necessarily 
used,  and  some  parts  are  necessarily  made  of  slightly  inferior 
gold,  for  purposes  of  durability,  and  that  the  case,  when  assayed 
as  a  whole,  according  to  the  custom  of  the  United  States  assay 
office,  will  assay  less  than  14  and  18  carats,  resx>ectively,  bnt  such 
cases  are  dealt  in  and  regarded  as  18  and  14  carats,  respectively. 
This  knowledge  extends  to  makers,  jobbers,  and  retailers,  and 
many  of  the  leading  retailers,  who  cater  to  the  best  classes,  con- 
sider such  watches  suitable  to  be  sold  by  them  as  14  and  18  carat 
watches. 

The  alleged  false  representations,  as  claimed  by  the  plaintiif, 
that  induced  him  to  enter  into  the  contract,  were  the  statements 
by  defendants,  through  their  salesman  Pearsall,  that  he  (Pearsall) 
knew  the  class  of  watches  and  movements  Tiffany  &  Co.  carried. 
Plaintiff  then  disclaimed  any  personal  knowledge  of  the  business, 
but  said  he  wanted  the  same  class  of  watches  that  Tiffany  &  Co. 
carried,  and  that  he  wanted  18  and  14  carat  full;  and  that,  rdy- 
ing  upon  the  defendants'  knowledge  of  the  character  of  Tiffany's 
goods,  he  gave  the  order,  and  believed  when  he  received  the  goods 
that  they  were  of  the  same  grade,  quality,  and  character  as  carried 
by  Tiffany  &  Co.  If  it  is  established  by  the  evidence  that  Pear- 
sall at  this  time  knew  the  grade  and  character  of  Tiffany's  goods, 
and  the  defendants  subsequently  delivered  to  him  (plaintiff)  differ- 
ent and  inferior  goods,  or  if  it  appears  from  the  evidence  that  Pear- 
sall claimed  to  know  the  character  of  Tiffany's  goods,  when,  as 
a  matter  of  fact,  he  did  not,  it  may  be  said  that  a  false  repre- 
sentation was  made,  for  which  the  defendants  were  responsible, 
that  operated  as  an  inducement  to  the  plaintiff  to  enter  into  the 
contract.  Pearsall  and  Brown,  defendants'  employes,  both  swore 
positively  that  they  were  present  when  the  plaintiff  made  the  con- 
tract for  the  goods.  The  plaintiff,  while  he  does  not  positively 
state  that  Brown  was  not  present,  says  he  had  no  conversation 
with  Brown,  but  it  all  took  place  with  Pearsall.  An  examina- 
tion of  all  the  evidence  leaves  no  room  for  doubt  that  Brown  was 
present  and  participated  in  the  transaction.  The  plaintiff's  tes- 
timony in  support  of  his  position  is  substantially  as  follows: 

''Pearsall  said  defendants  would  sell  me  a  grade  of  watches  ^cactly  of  the 
grade  that  Tiffany  and  Company  carried,  which  I  particularly  requested. 

♦  •  *  They  should  be  the  same  as  Tiffany  and  Company  carried, — ^18  and  14 
carats  full.    Penrsnll  said  I  could  rely  upon  him  for  delivering  such  watdies. 

*  *  *  I  purchased  from  defendants  in  pursuance  of  that  arrangement  In 
making  the  payments,  I  relied  upon  their  statements  of  the  goods  being  per- 
fect, and  according  to  the  goods  Tiffany  and  Company  sold." 

When  Pearsall  was  asked  what  the  plaintiff,  at  the  time  of  the 
transaction,  said  about  Tiffany,  he  stated  that  plaintiff  "said  he 
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proposed  to  take  a  great  deal  of  Tiffany's  trade.*'  He  further  tes- 
tified that  plaintiff  said  that  he  knew  nothing  whatever  about 
watches  or  the  watch  business.  Brown,  for  nine  years  in  charge 
of  defendants'  watch  department,  testified  that  he  was  introduced 
by  Pearsall  to  the  plaintiff  at  the  defendants'  store;  that,  antici 
pating  the  arrival  of  the  plaintiff,  from  information  received  from 
Pearsall,  he  had  caused  watch  cases  to  be  laid  out  for  plaintiff's 
inspection;  that  the  plaintiff  indicated  the  style  of  cases  he  re- 
quired, and  said  he  wanted  about  one-half  18  carat  and  one-half 
14  carat,  stamped  with  his  name  and  address;  that  plaintiff  did 
not  say  he  wanted  watches  equal  to  Tiffany  &  CJo.'s,  or  that  he 
wanted  them  full  18  and  14  carat  Brown  testified  that  he  was 
present  during  the  entire  conversation  between  plaintiff  and  Pear- 
sall at  this  time,  and  that  the  only  mention  of  Tiffany  was  made 
when  plaintiff  showed  his  card  for  the  purpose  of  enabling  Brown 
to  get  plaintiff's  address,  and  upon  the  card  were  the  words  'Ijate 
with  Tiffany."  Brown  further  testified  that  the  goods  were  or- 
dered to  be  made  for  plaintiff  from  different  manufacturers  out  of 
18  and  14  carat  gold.  Wherever  the  testimony  of  plaintiff  differs 
from  the  testimony  of  Brown,  as  to  what  occurred  at  the  defend- 
ants' store,  credit  must  be  given  Brown's  statements.  Brown's 
testimony  upon  the  trial  is  corroborated  by  his  entries  in  the  order 
book  made  at  the  time,  and  he  is  also  corroborated  by  Pearsall, 
and  the  subsequent  acts  of  the  defendants  are  entirely  consistent 
with  Brown's  testimony. 

On  this  question  the  price  charged  by  the  defendants  for  the 
^oods  is  a  strong  reason  for  giving  credit  to  Brown's  testimony.  It 
is  conceded  that  the  price  was  left  entirely  to  the  defendants.  The 
prices  charged  were  reasonable  and  suitable,  and  such  as  rule  in 
\  he  trade  for  regular  18  and  14  carat  goods.  Had  the  defendants 
]irocured  the  goods  to  be  manufactured  of  a  higher  grade  of  gold, 
jis  they  might  easily  have  done,  and  produced  a  manufactured 
tii-ricle  that  would  assay  18  and  14  carat  full,  they  were  at  liberty 
to  charge  the  plaintiff  a  price  that  would  adequately  compensate 
them  for  that  class  of  goods,  and,  so  far  as  apx>ears,  the  profit  to 
lliem  would  have  been  quite  as  large.  They  reaped  no  advantage 
from  delivering  to  the  plaintiff  a  different  class  of  goods  from 
what  the  plaintiff  insists  he  ordered.  The  testimony  of  Pessen- 
den,  in  connection  with  all  the  facts  and  circumstances  devdoped 
by  the  evidence,  warrants  the  inference  that  the  plaintiff  had  a 
motive  in  repudiating  these  goods.  Although  it  is  not  alleged 
in  the  complaint,  plaintiff  claimed  upon  the  trial  that  defendants 
bad  failed  in  their  contract  in  not  furnishing  foreign,  instead  of 
domestic,  movements.  Each  of  the  movements  was  stamped  with 
tlie  name  of  some  well-known  American  manufacturer.  The  goods 
were  delivered  from  time  to  time,  between  May,  1890,  and  the 
middle  of  January,  1891,  and  the  bulk  of  them  were  delivered  be- 
fore iiie  Ist  of  November,  1890.  The  name  of  the  maker  upon 
the  movements  was  immediate  notice  to  the  plaintiff  that  they 
were  not  foreign;    and  the  attempt  at  rescission  by  the  plaintiff 
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on  this  ground,  in  February,  1891,  after  he  had  sold  10  per  cent 
of  the  goods,  was  not  sufficiently  prompt  to  meet  the  requirements 
of  the  law,  and  would  fall  for  that  reason  alone. 

Upon  the  whole  case,  I  reach  the  conclusion  that  the  defend- 
ants have  been  guilty  of  no  false  representations,  and  that  the  evi- 
dence fails  to  establish  any  fraud  on  the  part  of  the  defendants. 
The  plaintiff's  efforts  to  establish  his  claim  against  the  defendants 
have  failed  to  fulfdl  the  fundamental  conditions  imposed  upon  him 
by  law.  I  can  find  nothing  in  the  transactions  of  the  d^endants 
herein  that  indicates  anything  but  fair  and  honorable  dealings  on 
their  part.  Having  determined,  for  the  reasons  above  set  forth, 
that  the  defendants  are  entitled  to  judgment,  I  do  not  discuss  the 
question  of  ratification,  upon  which  much  might  be  said,  nor  some 
other  questions  upon  which  the  briefs  of  the  respective  comisd 
are  very  full  and  able.  Judgment  must  be  entered  for  defendants, 
with  costs. 


BISHOP  ▼.   BISHOP. 
(Superior  Court  of  New  York  Olty,  Special  Term.    July  14,  1893.) 

1.  Attornbt  at  Law— Estoppel  to  Dent  AuTHoarrY. 

The  attorney  retained  by  plaintiff  having  failed  to  appear  before  the 
referee  because  of  Illness,  one  P.  appeared  for  plaintiff,  which  fact  was 
noted  on  the  referee's  minutes,  but  no  formal  order  of  substitution  was 
made.  P.  acted  as  plaintlfTs  attorney  until  the  dose  of  the  reference, 
and  was  recognized  as  such  by  the  referee.  Hdd,  that  the  referee  coxild 
not  afterwards  object  that  P.  was  not  plaintiff's  attorney,  on  whom  notice 
,  to  end  the  refer^ioe  might  be  served,  as  provided  by  Code  OtU  Proc  i 
1019. 

3.  Reference— Delivery  op  Report— Fees  of  Referee. 

A  notice  by  the  referee  to  a  party  that  his  report  is  ready,  and  an  offer 
to  deliver  it  to  such  party,  <hi  payment  of  the  referee's  fees,  is  not 
a  delivery,  withha  Code  Civil  Proc.  i  1019,  providing  that  the  report 
must  be  filed  with  the  clerk  or  delivered  to  the  attorney  for  one  of  the 
parties  within  a  certain  time,  and  that,  if  this  is  not  done^  either  party 
may  on  notice  end  the  reference^  and  the  referee  will  not  be  entitled  to 
any  fees. 

S»  Same— Effect  of  Stipulation. 

A  stipulation  between  the  parties  at  the  commencement  of  a  reference 
that  each  shall  pay  half  of  the  referees'  fees  will  not  entitle  the  rf<en^^ 
to  any  fees,  unless  he  complies  with  the  requirement  as  to  filing  or  deliv- 
ering the  report. 

Action  by  Eleanor  P.  Bishop  against  Mabel  C.  K.  T.  Bishop.  A 
dispute  having  arisen  between  plaintiff  and  her  attorney,  the  mat- 
ter was  referred.  The  referee  decided  the  dispute  against  the 
attorney,  and  now  moves  to  compel  him  to  pay  the  referee^s  fees. 
Denied. 

James  Ridgway,  for  the  motion. 
Samuel  H.  Randall,  opposed. 

GILDERSLEEVE,  J.  Samuel  H,  Randall  was  attorney  for  the 
plaintiff,  Mrs.  Bishop,   in   the  above-entitled   action.     He  had  a 
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dispute  with  his  client,  and  she  made  a  motion  to  substitnte  another 
attorney  in  his  place,  and  to  compel  him  to  pay  over  certain  mon- 
eys, which  he  claimed  and  retained  as  his  fees.  The  matter  was 
referred  to  James  Ridgway  to  take  proof  and  report.  The  plain- 
tiff retained  Mr.  Hector  M.  Hitchings  as  her  attorney  on  the  ref- 
erence, and  said  Randall  appeared  for  himself.  From  the  minutes 
taken  by  the  referee  it  appears  that  said  Hitchings,  who  acted  for 
the  plaintiff  on  the  reference,  was  taken  sick  with  typhoid  fever, 
and  was  unable  to  appear  before  the  referee  and  represent  Mrs. 
Bishop  therein,  whereupon  a  Mr.  Patterson  appeared  for  plaintiff 
on  the  reference,  and  an  entry  was  made  upon  the  minutes  of  his 
appearance  as  attorney  for  Mrs.  Bishop  in  the  proceedings  before 
the  referee,  in  the  place  of  Mr.  Hitchings,  although  no  formal  order 
of  substitution  was  entered.  Mr.  Patterson  appears  to  have  con- 
tinued to  act  as  attorney  for  Mrs.  Bishop  in  the  reference  proceed- 
ings until  the  close  of  the  reference,  and  to  have  been  recognized 
both  by  the  referee  and  said  Randall  as  Mrs.  Bishop's  attorney 
therein.  The  case  was  finally  submitted,  and  the  referee  made 
and  signed  his  report  in  Mrs.  Bishop's  favor,  and  thereupon  noti- 
fied Mrs.  Bishop  to  i)ay  his  fees  and  take  up  the  report.  Mrs. 
Bishop  replied  tiiat  she  would  do  so,  but  at  that  time  was  too  poor 
to  pay  his  fees,  and  the  report  was  not  delivered.  After  the 
expiration  of  60  days  from  the  time  the  case  was  finally  sub- 
mitted, the  referee,  being  unable  to  collect  his  fees  from  Mrs. 
Bishop,  applied  to  the  said  Randall  for  payment  of  the  same,  and 
filed  his  report  with  the  clerk  of  this  court  But,  before  the  re- 
port had  been  filed,  and  after  the  expiration  of  the  60  days  from 
the  time  the  cause  was  finally  submitted,  the  said  Randall  served 
notice  of  his  election,  under  section  1019  of  the  Code,  to  end  the 
reference,  upon  the  referee  and  upon  said  Patterson,  as  the  attor- 
ney for  Mrs.  Bishop,  the  opposing  party  on  the  reference.  The 
referee  claims  that  said  Randall  did  not  comply  with  the  require- 
ments of  the  statute,  inasmuch  as  he  served  his  notice  on  said 
Patterson,  as  Mrs.  Bishop's  attorney,  instead  of  serving  it  upon 
Mr.  Hitchings,  who,  the  referee  claims,  is  the  real  attorney  for  Mrs. 
Bishop^  as  no  order  substituting  Mr.  Patterson  has  ever  been  en- 
tered. The  statute  (section  1019  of  the  Code)  provides  that  the 
referee's  report  must  be  filed  with  the  clerk  or  delivered  to  the 
attorney  for  one  of  the  parties  within  60  days  from  the  time  when 
the  case  or  matter  is  finally  submitted,  otherwise  either  party  may, 
before  it  is  filed  or  delivered,  serve  a  notice  upon  the  attorney  of 
the  adverse  party  that  he  elects  to  end  the  reference;  and  in  such 
case  the  action  must  thenceforth  proceed  as  if  the  reference  had 
not  been  directed,  and  the  referee  is  not  entitled  to  any  fees. 

I  do  not  think  the  referee's  contention  can  be  sustained.  There 
is  nothing  in  the  papers  now  before  me  to  indicate  that  Hitchings 
was  ever  able,  after  his  illness,  to  perform  the  functions  of  attor- 
ney for  Mrs.  Bishop  on  the  reference;  and,  indeed,  for  aught 
that  appears  to  the  contrary,  the  disease  from  which  he  was  suffer- 
ing may  have  caused  his  death.     Certainly,   the   reasonable  in- 
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ference  is  that  his  Incapacity  to  act  as  attorney  for  Mrs.  Bishop 
continued,  for  the  fact  is  that  from  the  time  Patterson  assumed  the 
duties  of  attorney  he  continued  to  discharge  them  to  the  end. 
Mrs.  Bishop  haying  employed  Patterson,  or,  at  the  least,  having  ac- 
cepted his  services,  and  the  referee  having  recognized  Patterson 
as  her  attorney,  neither  Mrs.  Bishop  nor  the  referee  can  now  take 
advantage  of  any  irregularity  in  the  method  or  means  by  whidi 
Patterson  assumed  the  functions  of  attorney.  The  service  of  the 
notice  upon  Patterson  was  a  substantial  compliance  with  the  re- 
quirements of  the  statute. 

The  referee  claims  that  the  notice  to  Mrs.  Bishop  that  his  re- 
port was  ready,  and  his  offer  to  deliver  the  report  to  her  upon  pay- 
ment of  his  fees,  was  substantially  a  delivery  of  the  report  I 
cannot  concur  in  this  opinion,  for,  in  order  to  prevent  the  t^mint- 
tion  of  a  reference  by  notice,  a(b  prescribed  by  section  1019  of  the 
Code,  the  report  must  be  actually  delivered  to  the  attorney  ot  one 
of  the  parties  or  filed  with  the  clerk  within  60  days  from  the  time 
the  cause  was  finally  submitted;  and  an  offer  by  a  referee  to  d^ 
liver  his  report  to  tiie  successful  party,  on  payment  of  his  fees, 
within  the  time  limited,  is  not  equivalent  to  a  delivery.  If  a  ref- 
eree accepts  a  reference,  he  must  rely  for  the  payment  of  his 
fees  upon  the  interest  of  the  prevailing  party  to  take  up  the  re- 
port, and,  if  the  prevailing  party  omits  to  do  this,  upon  his  com- 
mon-law action  to  recover  them,  after  putting  himself  in  a  posi- 
tion to  maintain  it  by  filing  the  report  Little  v.  Lynch,  99  N.  Y. 
112,  1  N.  E.  Rep.  312. 

Another  point  urged  by  the  referee  is  that  a  stipulation  was  en- 
tered into,  at  the  commencement  of  the  reference,  by  which  Mrs. 
Bishop  and  said  Bandall  each  agreed  to  pay  one-half  of  the  ref- 
eree's fees  as  they  went  along,  and  that  a  portion  of  the  fees  was 
so  paid.  I  am  of  opinion,  however,  that,  by  his  failure  to  either 
file  or  deliver  his  report  within  the  60  days,  the  referee  has,  under 
the  provisions  of  section  1019  of  the  Code,  forfeited  his  right  to 
avail  himself  of  the  stipulation  to  which  he  refers.  He  should 
have  filed  his  report  within  the  60  days,  and  relied  upon  his  com- 
mon-law action  to  recover  his  fees,  (Little  v.  Lynch,  supra,)  when  he 
perceived  that  Mrs.  Bishop  was  not  likely  to  take  up  the  report 
and  pay  his  fees.  The  motion  to  compel  Bandall  to  pay  tJie  ref- 
eree's fees  must  be  denied,  without  costs. 


(5  Misc.  Rep.  78.) 
DR  JAEGER'S  SANITARY  WOOLEN  SYSTEM  CO.  v.  I.E  BOUTTLLIKB. 

(Superior  Court  of  New  York  Cl^,  Special  Term.    Septonber,  1893.) 

1.  Trade-Mark— Descriptivk  Name— Right  to  Exclusive  Use. 

One  J.  originated,  and,  by  public  lectures  in  a  foreign  country,  adro- 
cated,  the  use  of  a  dlstinctiye  liind  of  sanitary  underwear.  The  under 
wear  was  manufactured  by  various  persons  and  used  several  years  be- 
fore a  certain  firm  began  its  manufacture  in  the  foreign  coontiy,  wada 
an  arrangement  with  J.  for  its  exclusive  manufacture,  and  the  use  of  !u! 
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name  in  connectloii  with  otiier  terms  used  by  him  to  designate  his  pecul- 
iar kind  of  underwear,  as  a  trade-mailL  Held,  that  such  firm  did  not 
have,  seven  years  thereafter,  any  ezdnsiye  proprietary  right  In  the  name 
Qt  J.  as  applied  to  underwear  in  the  United  States,  where  underwear  hat* 
ing  the  same  descriptive  name  had  been  sold  by  varions  dealers  for  yeam^ 
even  if  it  acquired  such  right  in  such  foreign  countiy. 

8.  Samb— Ubb  of  Naub  on  Infeuior  Goods— Accounting  and  Injunction. 
But  where,  in  an  action  by  the  cssiienee  of  such  firm  to  enjoin  defend- 
ant from  seUng  such  underwear,  it  appears  that  the  kind  originated  by 
J.,  and  manufactured  and  sold  by  plaintiff  and  its  predecessors,  were  all- 
wool  garments,  and  that  defendant,  by  the  use  of  such  name  to  designate 
the  kind  and  quality  of  his  goods,  sold  as  the  same  kind  of  underwear  an 
inferior  article  containing  a  substantial  admixture  of  cotton,  such  use  is 
an  untrue  and  deceptive  r^resentation,  agiiinst  which  plaintiff  is  entltle<l 
to  relief. 

8.  Samb — Extbnt  or  Injunction. 

In  such  case  defendant  will  be  enjoined  from  advertising,  or  In  any 
way  representing,  that  the  underwear  sold  by  him,  containing  an  ad- 
mixture of  cotton,  is  the  kind  and  quality  of  underwear  designated  h^ 
the  use  of  such  name,  and  from  so  using  J.'s  name  ifi  connection  with  the 
word  "Genuine,"  or  other  word  or  words,  and  from  advertising  or  repre- 
senting his  underwear  by  any  designation  containing  such  nama 

Action  by  the  Dr.  Jaeger's  Sanitary  Woolen  System  Company 
against  George  Le  Boutillier,  trading  under  the  name  of  Le  Bou- 
tillier Bros.y  for  an  accounting  and  injunction.  Decree  for  plain- 
tiff. 

The  material  allegations  of  the  pleadings  are  as  follows:   The  plahitlff  al- 
leges in  its  complaint  that  William  Benger's  Sons,  of  Stuttgart,  Germany, 
since  the  year  1879,  have  been  manufacturers  of  underwear  which  they  have 
designated  by  ttie  terms  "Dr.  Jaeger's  Normal  Underwear,"  but  chiefly  by  the 
term  "Jaegei'*s"  or  "Dr.  Jaeger*s;"   that,  from  the  beginning  of  such  manu- 
facture, they  adopted  said  terms  to  designate  the  underwear  manufactured 
by  them,  and  from  that  time  used  those  names  In  advertisements  and  circu- 
lars, and  on  show  cards,  boxes,  and  labels,  in  connection  with  the  sale  of 
said  imderwear,  and  their  underwear  has  become  known  to  consumers,  and  is 
ordered,  asked  for,  and  identified  by  the  trade  and  by  the  public,  by  those 
names;    that  William  Benger*s  Sons  have  had  associated  with  them,  since 
said  year  1879,  one  Professor  or  Doctor  Gustav  Jaeger,  "who  has  during  all 
of  said  time,  superintended  the  manufacture  of  said  underwear,  and  with 
whose  permission  and  consent  the  name  and  marks  above  mentioned  have 
been  used  to  Identify  and  distinguish  the  goods  manufactured  by  said  firm  of 
WUliam  Benger's  Sons;"  that  the  underwear  so  manufactured  consists  ex- 
clusively of  animal  fiber,  namely,  "the  best  and  finest  pure  wool,  without  any 
admixture  of  vegetable  fiber  whatever;"  and  that,  by  reason  of  the  good 
quality  of  their  goods,  they  have  achieved  a  reputation,  "particularly  in  the 
United  States,  where  the  said  underwear  dealt  In  by  those  people  is  and  has 
t>een  long  and  highly  esteemed  and  sold  in  large  quantities."    The  plaintiff 
further  alleges  that,  in  the  year  1885,  William  Benger's  Sons,  in  conjunction 
with  Dr.  Jaeger,  granted  the  exclusive  right  to  seU  their  underwear  in  the 
United  States,  under  the  designations  aforesaid,  to  one  Ihlee,  who,  in  connect 
tion  with  certain  other  i>ersons,  named  Tomlin  and  Sankey,  under  the  name 
of  'The  Dr.  Jaeger's  Sanitary  Woolen  System  Company,"  began  the  sale  of 
said  imderwear  in  the  United  States,  under  the  same  designations,  and  con- 
tinued so  to  do  until  on  or  about  April  16,  1887,  when  the  plaintiff,  company 
was  formed,  and  became  the  assignee  of  said  rights  claimed  to  have  been  ac- 
quired by  Ihlee,  Tomlin,  and  Sankey.    The  plaintiff  further  claims  in  its  com- 
plaint to  have  the  exclusive  right  to  sell  the  underwear  manufactured  by 
^Villlam  Benger's  Sons  within  the  United  States,  under  the  name  of  "Jaeger." 
It   alleges  that  since  its  incorporation  it  has  largely  advertised  this  under- 
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wear;  that  It  has  become  well  known  tluroughout  Uie  United  States  as  beinc 
of  high  quality,  made  of  the  tinest  and  best  pure  wool,  und^:  the  superrisioD 
and  approval  of  Dr.  Jaeger.  It  further  .daims  the  exclusive  right  to  tbe  temis 
"Jaeger*'  and  **Dr.  Jaeger,"  as  designating  goods  manufactured  by  WUluiii 
Benger's  Sons,  and  solely  dealt  in  in  the  United  States  by  plaintiff,  and  that 
that  right  has  been  generally  ajcquiesced  in,  with  only  a  few  esceptkos. 
The  plaintiff  fm'ther  alleges  that  defendant,  "disregarding  plaintiffs  rights 
and  the  interests  of  the  public,  sells  articles  of  underwear  not  manofactared 
by  William  Benger*s  Sons,  but  which  are  made  in  external  appearance  to  inn- 
fate  such  j^oods,  and  similar  thereto  in  construction,  shape,  nnd  color,  tnC 
which  defendant  sells  under  the  name  of  *Jaeger/  "  The  complaint  also  lUIegcs 
that  among  the  goods  so  sold  by  defendant  were  goods  with  an  admixiure  ol 
cotton,  "producing  an  inferior  article,  intending  to  throw  discredit  apon  the 
reputation  of  plaintiff  and  on  the  goods  dealt  in  by  the  plaintiff;*'  and  it  also 
alleges  that,  in  selling  his  goods  over  the  counter,  the  defendant  represents 
them  as  the  same  goods  sold  by  Dr.  Jaeger's  Ck)mpany,  and  that  tbe  elTect 
of  such  alleged  imitation,  sale,  and  advertising  is  calculated  to  and  does  in- 
duce the  purchasers  and  users  of  plaintiff's  goods  to  buy  the  goods  sold  ^ 
defendant,  in  the  belief  that  they  are  the  said  articles  dealt  in  by  the  pirn 
^ff.  The  complaint  also  alleges  that  these  acts  on  the  part  of  defendant  ar<; 
an  imitation  and  infringement  of  plaintiff's  trade-name  or  trade-ni^irt  la 
consequence  whereof  the  plaintiff  has  been  damaged,  and  plaintiff  asks  for 
an  injunction  and  an  accounting. 

The  defendant,  in  his  answer,  denies  all  of  the  foregoing  allegations,  bo  far 
as  they  are  material,  and  alle^j^es  Hiat  Dr.  Jaeger  did,  in  Germany,  origiiaie 
a  system  of  manufacturing  and  wearing  woolen  undergarments,  and  did  m 
numerous  publications,  writings,  and  public  lectures  advocate  the  desirability 
of  wearing  woolen  garments  made  according  to  the  system  suggested  or  orif- 
inated  by  him,  and  that  underwear  made  pursuant  to  that  s^^tem  became 
widely  known  in  Germany  and  throughout  the  world,  under  the  names  c-f 
"Normal  Underwear,"  "Normal  Sanitary  Underwear  System  of  Dr.  Jaeger,* 
"Jaeger  Underwear,"  and  "Dr.  Jaeger's  Normal  Sanitary  Underwear,"  and  by 
such  like  designations  containing  the  words  "Normal,"  or  **Dr.  Jaefrer,"  or 
"Professor  Jaeger,"  or  "System  Dr.  Jaeger."  Tiie  answer  also  alleges  that 
Dr.  Jaeger  wiis  never  engaged  in  any  business,  except  that  of  professor  ix 
teacher  in  schools,  academies,  colleges,  or  univei^ties,  and  was  never  engSLSn^ 
in  the  manufacture  or  sale  of  underwear  made  or  manufactured  accortof 
to  his  system,  and  that  Dr.  Jaeger  never  acquired  any  proprietary  right  a 
the  words  "Normal,"  "Jaeger,"  or  "Dr.  Jaeger,"  or  **Professor  Jaeger,"  as  t^ 
plied  to  underwear  made  according  to  the  system  suggested  or  oridnntci  ^^ 
him.  The  answer  also  alleges  that  the  words  "Normal  Saaitary  Uniierwt^r 
System  of  Dr.  Jaeger,"  as  used  by  defendant  to  describe  the  underwear  s.>>' 
by  him  under  the  name  of  "Jaeger,"  truly  described  the  nature  and  qmliri-* 
of  such  goods,  and  that  said  designations  are  those  by  which  the  poods  *  •' 
by  him  as  Jaeger  goods  are  known  and  designated  in  the  dry  goods  marbdi 
of  Europe  and  the  United  States,  and  truly  describe  the  nature  and  qu:ilitT 
of  the  goods  sold.  The  answer  further  alleges  thlit  the  quality  of  the  .s*"^?* 
sold  by  defendant  as  Jaeger  goods  are  in  every  respect  equal  to  the  goi*-i« 
manufactured  and  sold  by  the  plaintiff.  The  ansrwer  fiuther  alleges  that  a 
large  number  of  manufacturers  in  Germany  and  elsewhere  b^;an  to  mssx- 
facture  said  articles  according  to  the  Jaeger  system,  after  the  publlcatioo  asi 
delivery  of  lectures  by  Dr.  Jaeger  in  regard  thereto,  and  that  such  Inanafi^ 
turers  designated  and  sold  their  goods  as  Jaeger  underwear,  and  tiiat  all  •' 
the  Jaeger  underwear  sold  by  defendant  was  manufactured  In  Gennanj.  a^ 
cording  to  the  Jaeger  system,  and  that  the  words  "Normal"  and  "System  I'- 
Jaeger"  are  necessary,  and  the  only  words  proper  to  describe  goods  and  ic- 
derwear  made  according  to  the  system  of  Dr.  Jaoixer. 

Gillender  &  Stoiber,  (A.  H.  Stoiber  and  W.  J.  Curtis,  uf  mius" 
for  plaintiff. 
John  Delahunty,  for  defendant 
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GILDERSLEE^TS,  J.  The  plaintiff  is  a  domestic  corporation, 
doing  business  in  the  city  of  New  York,  and  has  a  trade  in  the  sale 
of  nnderwear  that  extends  over  the  whole  country.  The  defend- 
ant is  a  merchant  doing  business  in  said  city  under  the  name  of 
'lue  Boutillier  Bros.,  of  Fourteenth  street,"  and  deals  extensively 
in  underwear.  The  grievance  which  the  plaintiff  seeks  to  remedy 
is  the  defendant's  alleged  unfair  competition  in  business.  The 
alleged  wrongful  acts  of  defendant  consist  chiefly  in  the  use  by 
him  of  the  name  "Jaeger"  or  "Dr.  Jaeger,"  as  applied  to  under- 
wear. 

Ever  since  the  commencement  of  traffic  in  civilized  countries, 
marks  have  been  a  valuable  aid  to  commerce  as  symbols  of  owner- 
ship or  of  origin.  Courts  of  equity  look  with  favor  upon  faircompe* 
tition  in  trade,  as  its  tendency  is  to  suppress  monopolies,  and  to 
build  up  new  enterprises,  to  the  advantage  of  the  general  public. 
But  courts  have  gone  very  far  in  the  exercise  of  their  i)ower  to 
restrain  fraud  in  trade,  and  to  prevent  unfair  competition  in  busi- 
ness. The  decisions  bearing  upon  trade-marks,  and  their  analo- 
gies, are  very  numerous,  'fiie  principles  of  law  set  forth  in  the 
following  declarations  and  decisions  must  be  held  to  be  the  law 
of  this  case: 

The  wrong  in  these  cases  consists  in  the  sale  of  the  goods  of 
the  fabric  of  one  person  as  being  those  made  by  another;  and  it 
is  only  to  the  extent  in  which  the  false  representation  is  directly 
or  indirectly  made  that  an  injunction  ought  to  be  granted.     Manu- 
facturing Co.  V.  Spear,  2  Sajidf.  599.     A  dealer  cannot  palm  off 
his  own  goods  for  those  of  another.     The  law  does  not  i)ermit 
a  man  to  get  another's  business  or  injure  his  reputation  by  unfair 
means.     Where   the  manufacturer  and   seller  of   goods  has   at- 
tached a  mark  or  device,  word  or  expression,  to  the  class  of  mer- 
chandise produced  by  him,  in  order  to  distinguish  it  from  a  like 
class  of  merchandise  produced  by  others,  and  tiie  said  merchandise 
has  acquired  a  reputation  in  connection  with  such  mark  or  ex- 
pression, and  another  person,  without  the  consent  of  said  manufac- 
turer, uses  the  said  mark  or  expression,  the  protection  of  the 
courts  can  be  invoked.     The  right  to  the  exclusive  use  of  such 
mark  can  only  exist,  however,  where  it  has  been  applied  to  goods 
manufactured  by  the  party  claiming  the  use,  or  his  assignors,  and  the 
^ifoods  have  acquired  a  reputation  in  connection  therewith.    A  mark 
thus  appropriated  and  used  is  called  a  "trade-mark,"  and  it  gives 
the  owner  thereof  no  right  of  property  to  prevent  others  from  manu 
facturing,  producing,  or  selling  the  same  article  to  which  it  is  at- 
tached, but  the  owner  has  a  proprietary  right  to  the  mark  which 
the  law  will  protect     This  right,  when  exclusive,  entitles  the  own 
er  to  restrain  every  other  person  from  using  in  any  manner  the 
same  or  similar  devices  or  marks,  words,  or  expressions,  and  from 
holding  out  to  the  public  that  he  is  selling  the  identical  article 
manufactured,  produced,  or  sold  by  the  other.     Not  every  word  or 
expression,  however,  can  be  thus  utilized.     Whether  the  word, 
name,  or  expression  is  or  is  not  a  lawful  trade-mark  depends  upon 
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the  facts  of  the  case.  In  Fischer  v.  Blank,  (N.  Y.  App.)  33  IN.  £. 
Rep.  1040,  speaking  of  controversies  like  the  <me  under  discussion, 
the  court  of  appeals  said:  ^^Each  case  must,  In  a  measure,  be  a 
law  unto  itself."  There  is  no  exclusive  right  in  the  use  of  marks, 
symbols,  or  letters  which  merely  indicate  the  appropriate  name, 
mode,  or  process  of  manufacture,  or  the  peculiar  or  relative  quality 
of  the  fabric  manufactured,  as  distinguished  from  the  marks 
which  indicate  the  name,  origin,  or  ownership  of  the  fabric.  Man- 
ufacturing Co.  V.  Spear,  supra.  In  Koehler  v.  Sanders,  122  N.  T. 
72,  25  N.  E.  Eep.  235,  the  court  of  appeals  said: 

"In  referring  to  the  principles  relating  to  trade-marks,  and  upon  whidi  theSr 
efficiency  as  sucli  depends,  it  may  be  observed  that  there  Is  no  exchislve 
right  to  represent  by  titiem  an  idea,  nor  can  there  be  an  exclusive  appropria- 
tion of  that  which  U  descriptive  of  the  articles  to  which  they  are  attached, 
or  tliat  which  indicates  their  ingredients,  mode  of  composition,  characterisri.- 
properties,  quality,  or  nature;"  citing  Enoch  Morgan's  Sons  C5o.  v.  Troxell. 
89  N.  Y.  292;  Manufactuiing  Ck>.  v.  Spear,  2  Saiidf.  599;  CasweU  v.  Davis,  58 
N.  Y.  223. 

The  limits  from  which  a  choice  may  lawfully  be  made  are  clearly 
defined  in  the  case  of  Selchow  v.  Baker,  93  N.  Y.  59.  In  that  casf 
the  court  of  appeals  said: 

**No  person  can  appropriate  to  himself  exduslv^  any  word  or  expressiao 
properib^  descriptive  of  the  article,  its  quaUties,  ingredients,  or  charact^isdcs. 
the  right  to  the  use  of  sudh  language  being  common  to  alL  But  a  name 
which  does  not  in  itself  Indicate  wfhat  the  artide  Is,  or  wihat  are  its  qualities 
or  component  parts,  but  which  is  Invented  or  adopted  by  a  mannfiictimr 
soldy  for  the  purpose  of  distinguishing  his  products,  and  whose  excinsfrt 
appropriation  to  that  purpose  in  no  way  restricts  others  from  property  de- 
scribing  simUar  articles  produced  by  them,  may  be  appropriated  as  a  trade- 
mark, and  protected  as  such." 

Furthermore^  the  name  so  selected  for  the  purposes  of  a  trade 
mark  must  be  a  name  that  has  never  before  been  applied  to  such 
articles.  It  must  be  "an  arbitrary  or  fanciful  name,  and  not  11 
itself  descriptive  of  the  article."  The  general  rule  laid  down  in 
the  case  of  Canal  Co.  v.  aark,  13  Wall.  322,  is  as  follows: 

"The  office  of  a  trade-mark  is  to  point  out  distinctively  the  orig;i]i  or  o\rik> : 
ship  of  the  article  to  which  it  is  affixed,  or  to  givo  notice  who  was  the  in- 
ducer. This  may  in  many  cases  be  done  by  a  name,  a  mark,  or  a  dericr. 
well  known,  but  uot  previously  applied  to  the  same  article.  •  •  •  An  ex- 
elusive  use  can  never  be  successfully  claimed  of  words  in  common  use  kh^ 
viously,  as  applied  to  similar  articles." 

Whether  the  name  is  generic  and  descriptiyey  or  fanciful  aiKi 
arbitrary,  depends  as  often  upon  extrinsic  facts  as  upon  thosL^ 
which  are  inherent  To  persons  who  have  no  technical  knowledge 
of  a  particular  thing,  a  name  cannot  be  said  to  be  a  descriptife 
term,  except  it  has  been  in  common  use  for  a  particular  purpose. 
unless  it  in  itself  denotes  qualities  or  characteristics  by  whiib 
the  article  may  be  distinguished  from  others  of  a  similar  chAr- 
aetcr.  The  law  accords  to  the  manufacturer  the  exclusiT* 
right  to  a  fanciful  or  arbitraiy  name,  as  designating  an  artide 
to  which  he  is  the  first  to  apply  it      This  ia  a  just  reward  to 
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the  manufacturer  for  his  ingenuity  and  effort,  and  deprives  no 
other  person  of  any  rights-     It  leaves  to  others  the  full  right  to 
describe  by  appropriate  language  or  words  any  article  they  have 
the  right  to  produce  and  vend. 
In  Newman  v.  Alvord,  49  Barb.  588,  the  court  (Daniels,  J.,)  said: 

"Where  words  or  names  are  In  common  use,  the  law  does  not  permit  such 
an  appropriation  of  them  to  he  made,  so  far  as  they  are  comprehended  by 
such  use;  and,  for  that  refison,  words  and  names  having  a  known  or  estab- 
lished signification  cannot,  within  the  limits  of  such  signification,  be  exclu- 
sively appropriated  to  the  advancement  of  the  business  purposes  of  any  par- 
ticular individual,  firm,  or  company.  The  inability  to  make  such  appropria* 
tion  of  them  arises  out  of  the  circumstance  that,  on  account  of  their  general 
or  popular  use,  every  individual  in  the  community  has  an  equal  right  to  use 
them;  and  tliat  right  is,  in  all  cases,  paramount  to  the  rights  and  interests 
of  any  one  person,  firm,  or  company.  What  may  alike  be  claimed  and  used 
by  all  cannot  be  exclusively  appropriated  to  advance  the  interests  of  any  per- 
son.'* 

Although  a  manufacturer  and  seller  has  not  an  exclusive  prox>- 
erty  in  the  mark,  device,  word,  or  expression  that  he  seeks  to  use 
afi  a  trade-mark,  if  it  is  such  as  he  may  lawfully  use  to  distinguish 
his  property,  and  by  the  use  has  acquired  a  trade  which  is  valu- 
able, another  cannot  divert  his  trade  by  any  practice  designed  to 
mislead  his  customers,  whether  the  acts  consist  in  simulating  labels 
or  representing  in  any  other  way  his  products  as  those  of  the  for- 
mer. A  dealer  has  no  right  to  simulate  tokens  which  tend  to  con- 
fuse the  identity  of  his  business  with  that  of  another,  and  by  false 
representations  of  facts  attempt  to  mislead  the  public  and  divert 
custom  from  the  latter.  **C)ne  man  must  not  adopt  anything  which 
will  deceive  people  by  making  them  believe  that  the  article  sold 
by  him  is  the  article  known  as  the  article  of  a  certain  name  sold 
by  another  man."  Read  v.  Richardson,  45  Law  T.  (N.  S.)  54; 
Apollinaris  CJo.  v.  Scherer,  27  Fed.  Eep.  18;  Celluloid  Manufg  Oo. 
V.  CeUonite  Manuf'g  Co.,  32  Fed.  Rep.  94;  Von  Mumm  v.  Frash, 
(Benedict,  J.,  filed  June  7,  1893,)  56  Fed.  Rep.  830;  Association 
V.  Piza,  24  Fed.  Rep.  149. 

It  is  not  denied  tiiat  neither  at  the  time  Dr.  Jaeger  and  WiUiam 
Benger's  Sons  assigned  to  the  plaintiff  any  cause  of  action  which 
they,  or  either  of  them,  had  against  the  defendant  by  reason  of 
the  acts  herein  complained  of,  nor  at  any  other  time,  did  they,  or 
eitiier  of  them,  have  the  exclusive  right  to  manufacture  and  vend 
the  underwear  to  which  they  applied  the  name  "Jaeger"  or  *T3r. 
Jaeger."  It  is  the  privilege  of  the  defendant,  unmolested  by  plain- 
tiflP  or  by  any  person,  to  manufacture  and  vend  underwear  of  pre- 
cisely the  same  qualities  and  characteristics  as  that  produced  by 
plaintiff.  The  plaintiff  has  no  proprietary  rights  to  the  kind  or 
quality  of  fiber  of  which  it  makes  its  products,  nor  to  the  style  of 
construction,  color,  or  weight  thereof. 

The  history  of  the  promulgation  and  growth  of  Dr.  Jaeger's  sys- 
tem of  clothing  must  be  gathered  from  conflicting  testimony. 
Oottlieb  Benger,  of  the  firm  of  William  Benger's  Sons,  of  Stutt- 
gfart,  Germany,  large  stockholders  in  the  plaintiff  corporation,  tes- 
tifies as  follows: 
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"I  am  quite  sore  that  Dr.  Jaeger  did  not  nuike,  before  Norember,  IST^. 
public  lectures  concerning  his  system  of  manufacturing  clotlieB.  The  fiisi 
lecture  of  this  kind  was  held  at  the  hall  of  Paul  Weiss'  Beer  Brewery,  at 
Stuttgart,  on  February  22,  1880." 

la  circulars  and  books,  however,  issued  by  the  plaintiff  or  its 
assignors,  are  set  forth  essays  and  lectures,  or  extracts  therefrom, 
by  Dr.  Jaeger,  written  long  before  February,  1880.  The  truth  of 
the  statements  contained  hi  these  books  and  circulars — ^which,  in 
a  certain  sense,  are  declarations  of  the  plaintiff  bearing  upon  the 
question  of  plaintiff's  right  to  the  name  "Jaeger"  as  a  trade-mark 
—cannot  be  denied.  In  an  essay  published  by  Dr.  Jaeger  in  1880, 
I  find  the  following  statement: 

"Two  yeai-s  ago  my  manner  of  clothing  had  already  taken  root  in  all  the 
states  of  Europe,  and  also  in  North  America,  but  most  largely  In  Germany, 
Austria,  and  Finland,  where  there  was  no  larsre  dty  to  be  found  in  wbidi 
there  were  not  a  great  number  of  persons  wearing  'Normal  Clothing.' " 

In  another  essay  by  Dr.  Jaeger,  published  in  1879,  is  the  fol 
lowing  statement: 

"I  could  produce  a  goodly  number  of  persons  from  among  my  audience  and 
acquaintances  who  have  followed  my  advice  and  put  on  the  'Jaeger  Uni- 
form/ as  my  friends  jokhigly  call  the  dothlng  recommended  by  me.*' 

Also,  in  another  essay,  published  in  the  same  year,  he  says: 

*'I  have  received  a  mumber  of  written  questions  from  the  readers  of  tbe 
paper  who  wish  to  put  on  the  'Jaeger  Uniform.'  '* 

Since  the  statement  of  Gottlieb  Benger  oo  this  point  is  no 
stronger  thati  that  **I  am  quite  sure,"  I  cannot  resist  the  condu- 
sion,  upon  the  whole  case,  that  the  system  of  clothing  recommend- 
ed by  Dr.  Jaeger  had  been  quite  extensively  adopted  and  used 
in  Germany  prior  to  1879;  and  that,  before  Dr.  Jaeger  established 
business  relations  with  William  Benger's  Sons  in  1879,  he  had 
freely  given  to  the  world  his  devices  and  ideas  in  respect  of  a  sys- 
tem of  clothing.  Dr.  Jaeger  was  a  professor  of  zoology  in  the 
city  of  Stuttgart,  in  Germany,  and  there  Is  evidence  which  tends 
to  show  that  he  advocated,  in  publications  and  lectures,  a  system 
of  clothing  as  early  as  1872.  His  attitude  before  the  public  in  re- 
lation to  his  discoveries  and  theories  in  re8X)ect  to  clothing,  iip 
to  some  time  in  1879,  seems  to  have  been  that  of  a  philanthropic 
scientist.  Gottlieb  Benger  testifies  that  the  firm  of  William  B&tL- 
ger's  Sons  first  commenced  to  manufacture  the  underwear,  now 
known  under  the  name  of  "Jaeger  Underwear,"  or  '^r.  Jaeger 
Underwear,"  or  **Dr.  Jaeger's  Normal  Underwear,"  in  October,  1879. 
and  that  before  this  time  there  was  no  underwear  in  the  market . 
known  by  any  of  said  names.  Alfred  N.  Loeb,  a  witness  caDed 
by  defendant,  and  a  member  of  the  firm  of  Loeb  Bros.,  rival  manufac- 
turers of  William  Benger's  Sons  at  Stuttgart,  Germany,  and 
the  manufacturers  of  so-called  "Jaeger"  goods  sold  by  the  dt^ 
fendant,  states  that,  so  far  as  he  knows,  William  Benger's  Sons 
were  the  first  persons  to  use  the  name  "Jaeger"  in  connection  with 
underwear.  At  this  time  the  trade-mark  law  in  Germany  did  nc^ 
give  protection  to  symbolical  marks  or  words,  and  the  words  io 


Digitized  by 


Google 


Super.  Ct.]      DR.  JAEaER?S  OAJOTABT  W.  BYST.  00.  V.  L£  BOUTILLIER.       897 

question  could  not  be  registered  by  any  manufacturer  and  an  ex- 
clusiye  use  thereof  acquired  in  the  German  empire.  It  appears 
from  the  testimony  that  about  this  time  Gottlieb  Benger,  of  the 
firm  of  William  Benger's  Sons,  conceived  the  idea  of  commercially 
•exploiting  the  theories  presented  to  him  by  Dr.  Jaeger,  and  arrange- 
ments were  tiiereupon  entered  into  by  William  Benger's  Sons  for 
the  manufacture  of  the  underwear,  with  the  co-operation  of  Dr. 
Jaeger,  under  contracts  with  him,  and  they  soon  manufactured  and 
sold  underwear  under  the  designation  containing  the  name  ''Jaeger" 
or  "Dr.  Jaeger.'*  From  the  testimony  it  may  reasonably  be  in- 
ferred that  this  idea  of  Mr.  Gottlieb  Benger  did  not  have  its 
origin  in  any  private  communications  between  himself  and  Dr. 
Jaeger,  but  from  the  publications  of  Dr.  Ja^er.  In  answer  to 
the  fj^  cross  interrogatory  put  to  Mr.  Benger,  in  the  commission 
under  which  he  was  examined  in  Germany,  he  makes  this  state- 
ment: ''The  time  when  I  entered  into  business  connection  with 
Professor  Jaeger  was  the  same  time  when  I  made  his  personal  jblc- 
<iuaintance.''  At  the  time  of  the  making  of  the  agreement  be- 
tween Dr.  Jaeger  and  William  Benger's  Sons,  Dr.  Jaeger  was  not 
a  merchant  or  manufacturer,  and  had  not  acquired  a  trade-mark 
or  trade-name.  He  had  never  manufactured  and  sold  goods  and 
attached  thereto  the  trade-mark  alleged,  and  therefore  never  "ac- 
quired such  proprietary  right,  even  though  he  may  have  originated 
the  mark,  which  justifies  the  granting  of  concessions  which  can 
l>e  protected  by  the  courts,'*  Jaeger's  Co.  v.  Le  Boutillier,  47 
Hun,  521.  l^either  the  plaintiff  nor  its  assignors  acquired  any 
trade-name  rights  from  Dr.  Jaeger.  He  never  had  any  to  grant. 
The  trade  of  the  plaintiff  and  its  assignors  did  not  commence  in 
the  United  States  until  some  time  in  1886, — ^just  at  what  time 
does  not  api>ear.  I  hold  that  at  the  time  William  Benger's  Sons 
-established  their  sole  agency  in  the  United  States,  in  1886,  they 
had  no  exclusive  proprietary  rights  in  the  United  States  in  the 
name  "Jaeger,"  as  applied  to  underwear.  In  my  opinion,  the  tes- 
timony tends  to  establish  the  fact  that  William  Benger's  Sons 
never  acquired  in  Germany  an  exclusive  proprietary  right  to  the 
name  "Ja^er,"  as  applied  to  underwear;  but  if  they  did  acquire 
such  right  there,  they  could  not  export  it  to  the  United  States, 
where  tiiey  had  no  trade,  assert  it  here,  and  deprive  our  merchants 
of  the  right  to  the  use  of  a  name  which  they  had  availed  them- 
selves of  for  some  time  before  the  advent  in  this  country  of  the 
plaintiff's  predecessors. 

In  1886  certain  persons  obtained  the  sole  agency  for  the  United 
states  for  the  underwear  manufactured  at  Stuttgart,  Germany, 
by  William  Benger's  Sons,  and  designated  "Jaeger,"  or  to  which 
the  name  "Jaeger"  was  by  them  applied,  l^e  plaintiff,  at  the 
time  of  its  organization,  in  1887,  succeeded  to  such  rights  as  these 
agents  had  acquired.  William  Benger's  Sons  did  not  bring  to  their 
agency  in  the  United  States,  in  1886,  any  exclusive  proprietary 
rights  in  the  name  "Jaeger,"  as  applied  to  underwear.  The  plain- 
tiff has  no  rights  in  respect  of  such  name,  except  such  as  it  or  its 
v.24N.Y.8.no.lO — 57 
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assignors  have  acquired  in  the  United  States,  since  the  estab- 
lishment of  the  sole  agency  of  William  Benger's  Sons'  in  1886.  Vie 
plaintiff  has  not  succeeded  in  establishing  by  the  proofs  that  it 
or  its  assignors  were  the  first  in  the  United  States  to  designate 
underwear  made  on  the  Jaeger  system  by  the  name  or  term 
"Jaeger."  Among  other  evidence  to  the  same  effect  appears  the 
following:  It  is  testified  that  B.  Altman  &  Co.  published  in  news- 
papers in  the  city  of  New  York,  as  early  as  January  11,  1886,  and 
at  other  times  in  January  and  February  of  that  year,  advertise- 
ments that  they  sold  Jaeger  goods,  and  advertised  them  as  such. 
They  state  in  those  advertisements  that  they  have  for  sale  *Dr 
Jaeger's  Ladies*  Hygienic  Natural  Wool  Underwear."  All  through 
the  year  1886,  McCreery  &  Co.  advertised  and  sold  underwear 
as  "Jaeger  Underwear,"  made  on  the  "Jaeger  System."  Mr.  Tal- 
bot, the  European  buyer  for  McCreery  &  Co.,  testifies  that  goods 
sold  by  McCreery  &  Co.  as  Jaeger  goods  were  not  made  by  WOliam 
Benger's  Sons,  and  that  from  liie  year  1886  down  to  the  present 
time  they  sold  and  sell  goods  made  on  the  Jaeger  system,  and  sold 
and  sell  them  as  such  to  their  customers.  Charles  Warner  tes- 
tifies that  in  the  year  1885  he  represented  in  New  York  city  the 
(lemian  house  of  Gerbruder  Herforth,  and  sold  Jaeger  goods,  and 
so  designated  them,  and  that  he  Imported  Jaeger  underwear  made 
by  Gerbruder  Herforth,  and  advertised  them  as  Jaeger  goods,  and 
that  in  1884  he  sold  Jaeger  goods  and  called  them  such,  and  ad- 
vertised them  in  a  paper  called  the  Dry  Goods  Economist  It  will 
be  noted  that  this  underwear  sold  by  Mr.  Warner  was  not  made 
by  the  firm  of  William  Benger's  Sons.  Prior  to  the  attempt  of 
the  plaintiff  or  its  assignors  to  acquire  an  excluaiive  proprietarr 
right  in  the  name  "Jaeger"  as  a  trade-mark  for  underwear,  the 
name  "Jaeger,"  by  the  tacit  consent  of  Dr.  Jaeger,  if  not  other- 
wise, had  come  to  signify  in  the  trade,  not  a  particular  mannf acture 
of  the  plaintiff,  William  Benger's  Sons,  and  Dr.  Jaeger,  or  any  of 
them,  but  a  distinctive  kind  of  underwear,  with  special  charac- 
teristics, originated  by  Dr.  Jaeger.  There  is  nothing  in  the  name 
"Jaeger,"  as  applied  to  underwear  manufactured  or. sold  by  the 
plaintiff,  to  distinguish  it  from  the  same  kind  of  underwear  made 
by  others.  The  signification  acquired  by  the  name  "Jaeger"  is 
such  that  the  name  is  as  true  in  its  application  to  the  all-wool  goods 
made  upon  the  Jaeger  system,  sold  by  defendant,  as  to  the  goods 
sold  by  plaintiff.  The  appellation  "Jaeger"  has  no  relation  to 
the  origin  or  ownership  of  the  goods,  but  only  indicates  their  name. 
style,  or  quality.  The  name  "Jaeger,"  as  applied  to  underwear,  im- 
plies an  "idea."  The  plaintiff  can  have  no  exclusive  right  to  repre 
sent  by  the  name  "Jaeger"  the  ideas  which  Dr.  Jaeger  originated 
and  promulgated  in  respect  of  a  system  of  clothing.  Hie  name 
had  acquired  a  technical  meaning,  as  descriptive  of  a  class  of 
goods  well  known  in  the  trade,  and,  within  the  limits  of  such 
signification,  could  not  be  exclusively  appropriated  for  the  pur- 
pose of  advancing  the  business  interests  of  any  jmrticular  indi- 
vidual, firm,  or  company.     After  giving  due  weight  to  aU  the  en- 
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deuce,  and  applying  thereto  the  law  as  above  laid  down,  it  must 
be  hdd  (1)  that  the  name  "Jaeger"  is  descriptive  of  a  class  of 
goods  well  known  in  the  dry-goods  trade  in  -Oiis  country  and  in 
Eurox>e;  (2)  that  the  plaintiff  and  its  assignors  were  not  the  first 
to  use  the  name  "Jaeger/'  as  applied  to  underwear,  either  in  the 
United  States  or  in  Germany;  and  (3)  that  the  plaintiff  has  not  the 
exclusive  right  to  use  the  name  "Jaeger"  to  designate  underwear 
made  according  to  the  Jaeger  system. 

The  following  charges  in  the  complaint  remain  to  be  considered, 
and  they  may  be  stated,  in  substance,  as  follows,  to  wit:  That 
defendant  palms  off  his  own  goods  as  the  goods  of  the  plaintiff; 
that  among  the  goods  so  sold  by  defendant  were  goods  with  an 
admixture  of  cotton,  producing  an  inferior  article,  intending  to 
throw  discredit  upon  tie  reputation  of  plaintiff  and  on  the  goods 
dealt  in  by  it;  that,  in  selling  his  goods  over  the  counter,  defend- 
ant represents  them  as  the  same  goods  sold  by  Dr.  Jaeger^s  CJom- 
pany;  and  that  the  effect  of  such  alleged  imitation,  sole,  and  ad- 
vertising is  calculated  to  and  does  deceive  the  purchasers  and 
users  of  plaintiff's  goods  to  buy  the  goods  sold  by  defendant,  in 
the  belief  that  they  are  the  said  articles  dealt  in  by  the  plain- 
tiff. 

What  is  the  Jaeger  system  of  clothing  as  applied  to  underwear? 
The  defendant  alleges  in  his  answer  that  Dr.  Jaeger  "did,  in  Ger- 
many, originate  a  system  of  manufacturing  and  wearing  woolen  un- 
dergarments." Plaintiff's  claim  is  that  the  Jaeger  system  calls  for 
underwear  made  "exclusively  of  animal  fiber,  namely,  the  best  and 
finest  pure  wool,  without  any  admixture  of  vegetable  fiber  what- 
ever." The  learned  counsel  for  the  defendant,  in  his  brief,  claims 
that  the  testimony  in  the  case  shows  that  Dr.  Jaeger  advocated  a 
system  of  clothing  which,  as  to  underwear,  prescribes  that  "it 
should  be  made  of  all  wool,  stockinet,  undyed  or  natural  gray, 
very  porous,  agreeable,  and  durable."  The  system,  as  thus  claimed 
by  the  defendant,  I  can  safely  hold  the  proofs  herein  have  estab- 
lished. It  appears  from  the  testimony  that  the  underwear  which 
the  defendant  has  been  pleased  to  designate  by  the  name  "Jaeger'' 
has  been  made  for  him  or  purchased  by  him  of  Loeb  Bros.,  of  Stutt- 
gart, Germany.  Loeb  Bros,  are  large  and  reputable  manufactur- 
ers. Their  product  comes  in  direct  competition  with  the  product 
of  William  Benger's  Sons.  The  factory  of  Loeb  Bros,  has  such 
advantages  of  climate  and  location  as  that  i)ossessGd  by  the  factor^' 
of  WiUiam  Benger's  Sons;  has  the  same  kind  of  machinery;  and 
l)oth  concerns  purchase  the  yam  that  enters  into  their  respective 
products  largely  from  the  same  dealers.  From  an  inspection  of 
the  large  number  of  exhibits,  consisting  of  underwear  put  in  evi- 
dence by  the  plaintiff  and  the  defendant,  and  after  carefully  con- 
sidering the  evidence  of  experts  as  to  quality,  I  am  of  opinion 
that  there  is  no  substantial  difference  in  the  quality  of  material 
or  in  the  skill  of  the  manufacture  of  the  respective  exhibits  of  said 
underwear,  when  the  comparison  is  confined  to  the  garments  that 
are  all  wool.     I  have  not  overlooked  the  testimony  which  tends 
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to  show  that,  in  the  manufacture  of  some  of  defendant's  exhibits 
of  underwear,  shoddy  was  found,  and  that  they  were  also  found 
to  contain  imperfect  and  dyed  fibers.  The  conclusion  must  be 
that  such  shoddy,  dyed,  and  imperfect  fibers  as  are  found  in  the 
all-wool  exhibits  of  defendant's  underwear  were  the  results  of 
chance  or  accident,  and  were  not  intentionally  ^nployed  in  the 
construction  of  the  goods.  It  is  established  by  testimony  that 
the  defendant  has  from  time  to  time  ordered  from  Loeb  Bros.,  and 
they  have  manufactured  for  him  in  Stuttgart,  Gtermany,  under 
wear  containing  an  admixture  of  cotton  fiber.  The  amount  of 
cotton  used  in  the  making  of  these  garments  has  varied  from  a 
small  percentage  of  cotton  up  to  upwards  of  50  per  cent  of  cotton. 
These  garments,  however,  in  color,  weight,  and  general  appearance, 
so  closely  resemble  the  all-wool  garments  made  after  the  Jaeger 
system  as  to  make  it  impossible  for  even  those  who  are  daily  hand- 
ling the  goods  to  distinguish  the  garments  containing  an  admixtuie 
of  cotton  from  those  which  are  ad^  wooL  It  appears  from  the  tes- 
timony that  the  underwear  containing  a  substantial  admixture 
of  cotton  has  been  designated  "Jaeger  Underwear"  by  defendant, 
and  sold  as  "Jaeger  Underwear."  It  can  be  said  that  in  many  in- 
stances, and  perhaps  the  evidence  warrants  the  finding  even  that 
generally,  the  defendant  has  taken  means  to  notify  customers  and 
the  public  that  the  underwear  sold  by  him,  containing  an  admix- 
ture of  cotton,  was  not  all  pure  wool.  It  is,  nevertheless,  true  that 
underwear  has  been  sold  by  defendant  for  Jaeger  underwear,  or 
underwear  made  after  the  Jaeger  system,  that  contained  an  ad- 
mixture of  cotton.  The  proofs  show  that  the  defendant  is  now 
selling,  for  "Grenuine  Jaeger  Underwear,"  goods  that  are  iwirt  cotton. 
It  is  his  contention  that,  in  doing  so,  he  does  not  violate  the  Jaeger 
system.  I  cannot  agree  with  this  view.  The  defendant  testi- 
fied that  he  did  not  understand  the  use  of  an  admixture  of  cotton 
fiber  with  the  wool  fiber,  in  the  manufacture  of  the  underwear,  to  be 
a  deviation  from  the  Jaeger  system.  It  was  further  testified  in 
behalf  of  defendant  that  the  cotton  was  used  for  the  purpose 
of  preventing  shrinkage,  and  because  its  use  was  believed  to  cure 
a  defect  in  the  Jaeger  systan,  and  to  be  an  improvement  upon  the 
all-wool  garment  I  need  not  undertake  to  decide  whether  it  is 
or  is  not  an  improvement,  or  whether  the  advantage  in  practical 
use  is  with  the  all-wool  garment  or  with  the  garment  containing 
an  admixture  of  cotton.  The  testimony  clearly  shows,  and  it  must 
be  held,  that  the  use  of  any  but  animal  fiber,  and  hence  the  use 
of  cotton  fiber,  in  the  manufacture  of  underwear,  is  a  deviation 
from  the  Jaeger  system,  and  cannot  be  employed,  except  in  viola- 
tion of  that  system  and  the  rules  prescribed  by  Dr.  Jaeger  for  the 
system  of  clothing*  originated  by  hinL  The  exclusive  use  of  pure 
wool  in  the  manufacture  of  underwear  upon  the  Jaeger  system  is 
its  most  essential  feature. 

The  testimony  shows  that  the  plaintiff  has  dealt  only  in  under- 
wear made  of  pure  fine  wool  upon  the  Jaeger  system;  that  it  has 
uniformly  and  always  designated  its  underwear,  in  some  form  of 
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expression,  as  "Jaeger  Underwear;"  and  that  it  has  establi^ed 
a  large  trade  for  that  article,  which  is  valuable  to  it.  It  has  a 
qualified  right  to  the  name  "Jaeger,"  as  applied  to  all-wool  under- 
wear made  upon  the  Jaeger  system.  The  plaintiff's  right  to  use 
the  name  "Jaeger,"  as  designating  underwear  made  in  accordance 
with  the  Jaeger  system,  is  so  qualifiedly  exclusive  that  its  right 
to  protection  of  its  use  against  infringement  by  others  rests  upon 
the  ground  that  such  use  by  them  is  an  untrue  or  deceptive  repre- 
sentation. Koehler  v.  Sanders,  supra.  The  application  of  the 
name  "Jaeger,"  or  "Jaeger  System"  to  underwear  containing  an 
admixture  of  cotton  is  an  untrue  and  deceptive  representation,  and, 
as  against  such  a  use,  the  plaintiff  is  entitled  to  relief.  It  is  a 
false  representation  of  fact,  which  tends  to  confuse  the  identity 
of  the  defendant's  goods,  not  made  after  the  Jaeger  system,  with 
the  goods  of  the  plaintiff,  made  in  accordance  with  that  system, 
and  creates  a  dishonest  competition,  detrimental  to  the  plaintiff. 
One  of  the  uses  by  the  defendant  of  the  name  "Jaeger"  to  desig- 
nate underwear  containing  an  admixture  of  cotton  must  be  held 
to  be  for  the  purpose  of  taking  advantage  of  the  reputation  the 
all-wool  Jaeger  goods  have  acquired,  and  of  the  Jaeger  name,  as 
applied  thereto.  The  application  of  the  name  "Jaeger"  by  the  de- 
fendant to  goods  part  cotton  tends  to  deceive  the  purchasers  and 
users  of  plaintiff's  goods,  and  actually  mislead  them  into  buying 
the  goods  containing  cotton  sold  by  defendant,  in  the  belief  that 
they  are  the  goods  dealt  in  by  the  plaintiff.  Moreover,  since  the 
goods  containing  an  admixture  of  cotton  can  be  profitably  sold 
at  a  less  price  than  the  all-wool  goods,  the  tendency  must  be  to 
unfairly  divert  custom  from  the  plaintiff  to  the  defendant. 

Upon  the  grounds  above  set  forth,  I  hold  that  the  plaintiff  has 
shown  the  defendant  guilty  of  unfair  competition  in  advertising 
and  selling  as  "Genuine  Jaeger  Underwear"  underwear  containing 
a  substantial  admixture  of  cotton,  and  that  the  plaintiff  is  en- 
titled to  an  accounting,  accompanied  by  an  injunction.  As  to 
the  extent  of  the  injunction  to  be  awarded,  I  am  of  the  opinion 
that  the  defendant  should  be  prohibited  from  advertising  in  the 
newspapers,  or  otherwise,  or  in  any  way  representing,  that  the  un- 
derwear sold  by  him,  containing  an  admixture  of  cotton,  is  "Jaeger 
Underwear,"  or  "Dr.  Jaeger's  Underwear,"  and  from  so  using  the 
words  "Jaeger"  or  *T)r.  Jaeger"  in  connection  with  the  word  "Gen- 
uine," or  any  other  word  or  words,  and  from  advertising  or  repre- 
senting his  said  underwear  by  any  designation  containing  the 
words  "Jaeger"  or  *Dr.  Jaeger,"  alone,  or  in  ccwnbination  with  other 
words.  Let  the  proposed  findings  be  amended  to  conform  to  this 
opinion,  and  a  decree  may  be  entered  in  favor  of  the  plaintiff  to 
the  extent  indicated. 
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McOONNBLL  T.  MUI4DOON  et  aL,  (two  cases.) 

(Superior  Oourt  of  New  Yoric  Olty,  Special  Term.   June.  1883.) 

Bqumr— Mahbbaliko  Sbcubities. 

Defendants  mortgage  provided  that  a  certain  balance  of  a  certain  fund 
arising  from  a  prior  mortgage  of  the  same  premises  should  be  ap- 
pUed  to  defendant's  claim,  and  contained  an  assignment  of  such  balance 
to  defendant.  Plaintiff  held  a  mortgage  of  the  same  premises,  junior  to 
the  mortgage  of  defendant  Hdd,  that  the  rule  as  to  marshaling  se 
curities  was  applicable,  and,  where  defendant  neglected  to  insist  on  his 
ri^ht  to  such  fund,  his  Uen  would  be  postponed  to  that  of  plaintiff,  to  the 
amount  that  he  might  have  realized  from  such  fund. 

Two  actions  by  Benton  McConnell,  as  assignee  of  G.  B.  Kecgh  & 
Ck>.,  against  William  H.  Muldoon  and  others,  to  foreclose  two 
mortgages  given  by  defendant  Muldoon  to  secure  two  notes  for 
12,646.50  each,  made  by  him  to  G.  B.  Keogh  &  Co.,  and,  as  incidental 
relief,  to  cancel  certain  prior  mortgages  by  said  Muldoon  of  the 
same  premises,  or  to  postpone  the  same  to  plaintiff's  mortgages. 
Judgment  for  plaintiff. 

Before  WILBUR  LARREMORE,  Esq.,  Referee. 

Abner  C.  Thomas  and  M.  A.  Vosburgh,  for  plaintiff. 
Joseph  Ullman  and  Simson  Wolf,  for  defendants. 

LARREMORE,  R  These  actions  are  brought  to  foreclose  mort- 
gages made  by  the  defendant  William  H.  Muldoon;  the  plaintiff 
also  praying,  as  incidental  to  the  main  relief,  that  certain  prior 
mortgages  made  by  said  Muldoon  to  one  Henry  M.  Bendheim,  and 
covering  the  same  premises,  be  adjudged  canceled,  or  to  be  liens 
upon  said  premises  subordinate  to  the  liens  of  plaintiff's  mortgages. 
On  or  about  the  7th  day  of  November,  1889,  Muldoon,  who  was 
then  seised  of  the  premises,  entered  into  an  agreement  in  writiiig 
with  the  firm  of  G.  B.  Keogh  &  Ga,  plaintiff's  assignors,  wherebj 
Keogh  &  Go.,  in  consideration  of  the  sum  of  $17,293,  agreed  to  de- 
liver to  Muldoon  for  nine  certain  houses  or  buildings  then  in  course 
of  erection  by  him  on  said  premises,  all  the  sash,  door,  blinds,  and 
store  sash,  all  the  trimmings  for  doors  and  windows,  all  wainscot* 
ings,  and  certain  other  materials,  **so  that  the  material  to  be 
delivered  hereunder  shall  embrace  the  standing  trim  of  the  said 
nine  houses,  complete  from  the  lath  out,  as  required  by  the  plan«» 
and  specifications  of  said  buildings.''  The  agreement  further  pro- 
vided that  such  materials  should  be  delivered  as  required  in  the 
completion  of  said  buildings,  and  further  obligated  Keogh  &  Co, 
to  furnish  at  the  said  buildings,  as  the  same  should  be  required, 
all  the  plate  glass  called  for  by  said  plans  and  specifications.  It 
was  therein  stipulated  that  said  |17,293  should  be  paid  as  follows: 

"^,000  when  the  standing  trim  installment  is  received  by  him  [Muldoon] 
from  the  Metropolitan  Life  Insurance  Ck>mpany  under  the  permanent  loan 
mortgage  now  placed  on  the  four  westerly  of  said  nine  houses;  ^OOO  when 
the  standing  trim  tostallment  is  received  by  him  from  the  Metropolitan  Uft 
Insurance  Ck>mpany  under  the  permanent  loan  mortgages  to  be  placed  on  tiie 
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easterly  five  of  said  nine  houses;  $5,283  by  delivery  to  the  parties  of  the 
first  part  [plaintdlTs  assignors]  at  or  before  the  time  for  the  completion  of 
said  five  easterly  houses  of  the  two  bonds  of  the  party  of  the  second  part, 
each  for  one-half  of  said  amoiuit,  payable  one  year  after  their  date,  with 
Interest  at  the  rate  of  six  per  cent  per  amnun,  and,  as  collateral  thereto,  two 
mortgages  respectiveily  covering  each  one  of  the  two  most  easterly  of  said 
nine  houses." 

It  appeared  that  plaintUTs  assignors  substantially  performed  the 
contract  on  their  part  by  furnishing  the  materials  therein  called 
for,  and  that  all  the  cash  payments  specified  in  the  contract,  with 
the  exception  of  the  sum  of  |300,  have  been  paid.  The  mortgages 
sought  to  be  foreclosed  In  these  actions  are  those  provided  for  in 
the  clause  of  the  agreement  above  quoted,  which  were  executed  by 
Muldoon  on  or  about  the  9th  day  of  January,  1890.  Said  mortgages 
to  plaintiff's  assignor,  as  finally  executed,  each  contain  the  follow- 
ing clause: 

**It  being  intended  between  the  parties  hereto  that  ultimately,  when  the 
biiilding  now  in  course  of  erection  upon  the  said  premises  shall  be  finally  com- 
pleted, said  party  of  the  first  part  [Muldoon]  shaU  secure  the  satlsfiiction  and 
^Uscharge  of  aU  the  mortpif^es  to  which  this  is  subordinate,  except  the  above- 
described  mortgage  for  $20,000,"  (the  permanent  loan  mortgage  from  the 
Metropolitan  Life  Insurance  Company.) 

Prior  to  the  execution  and  delivery  of  the  Keogh  mortgages, 
however,  and  en  or  about  the  21st  day  of  December,  1889,  Muldoon 
and  Henry  M.  Bendheim,  who  had  already  had  business  relations 
with  regard  to  these  same  premises  and  buildings,  entered  into 
an  agreement,  dated  that  day,  in  and  by  which  an  accounting  and 
adjustment  between  the  parties  was  set  forth.  Bendheim  agreed 
to  loan  and  advance  a  further  sum  of  |15,000,  in  installments,  as 
the  buildings  on  said  premises  progressed  to  completion;  and  Mul- 
doon agreed  to  give,  and  did  execute,  dated  that  day,  certain  mort- 
gages upon  the  premises  in  question  to  secure  Bendheim  for  past 
and  future  advances.  These  mortgages  to  Bendheim  are  the  ones 
which  plalntiflP  seeks  to  subordinate  to  the  lien  of  his  mortgages. 

The  first  ground  upon  which  such  relief  is  sought  is  an  alleged 
tripartite  agreement  made  on  or  about  February  13,  1890,  between 
Middoon,  Bendheim,  and  C.  B.  Keogh  &  Co.,  in  order,  as  is  al- 
leged, to  induce  the  said  C.  B.  Keogh  &  Co.  to  accept  the  mortgages 
now  held  by  tiieir  assignee,  the  plaintiff,  and  to  furnish  the  consid- 
eration therefor  to  said  Muldoon.  It  is  claimed  that  in  such 
agreement  Bendheim  stipulated  that  ultimately,  when  the  build- 
ings in  course  of  erection  upon  the  premises  covered  by  said  mort- 
gages should  be  fully  completed,  he  (Bendheim)  would  satisfy  and 
discharge  all  the  mortgages  held  by  him,  to  which  plaintiff's  mort- 
gages were,  in  point  of  time,  and  according  to  the  record,  subor- 
dinate. This  alleged  agreement  by  Bendheim  may  be  disposed  of 
in  a  few  words.  Upon  the  evidence,  I  am  constrained  to  find  that 
no  such  contract  was  ever  made.  According  to  the  testimony  of 
plaintiff's  assignor,  the  instrument  was  in  writing;  but  he  has  lost 
or  mislaid  the  same,  and  is  unable  to  find  it,  and  the  evidence  on 
the  subject  consists  of  his  recollection  of  its  contents.     Muldoon 
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and  Bendheim,  the  other  partieB  interested,  deny  Ihat  an  instni' 
ment  of  the  purport  to  which  plaintiff's  assignor  testifies  was  exe- 
cuted, and  in  this  they  are  corroborated  by  the  testinuNay  of  Mr. 
Weiss,  the  attorney  who  was  allied  to  haye  prepared,  and  to  haTe 
been  present  at  the  signing  of,  the  paper.  The  preponderance  of 
evidence  against  the  existence  of  such  an  instrument  is  so  strong 
that  this  question  of  fact  must  be  decided  in  favor  of  defendants. 

The  plaintiff,  however,  further  relies  upon  the  rule  that  "where 
a  creditor  has  a  lien  upon  two  funds  for  the  security  of  his  debt, 
and  another  party  has  an  interest  in  either  one  of  those  funds,  with- 
out any  right  to  resort  to  the  other,  in  such  a  case  equity  will  com- 
pel the  creditor  to  take  his  satisfaction  out  of  the  fund  upon  which 
he  alcne  has  an  interest,  so  that  both  parties  may,  if  possible,, 
escape  without  injury/'  Ingalls  v.  Morgan,  10  N.  Y.  179-186^ 
Story,  Eq.  Jur.  §  633.  Such  contention  is  founded  upon  the  fact 
that  in  the  agreement  between  Muldoon  and  Bendheim,  pursuant 
to  which  the  Bendheim  mortgages  were  given,  there  is  contained 
the  following  clause: 

"Second.  That  aU  moneys  payable  to  said  party  of  the  first  part*  hf  or 
firom  the  Metropolitan  Life  Insiiranoe  Company,  under  the  first  mortgases 
or  loans  by  snld  company  to  said  party  of  tlie  first  part,  upon  the  said 
premises,  or  any  part  thereof,  shaU  be  applied  first  to  secmre  the  release  of  so 
much  of  said  premises  as  such  first  mortgages  are  placed  upon,  from  time 
to  time,  from  the  lien  of  the  mort^ges  which  are  liens  prior  to  the  mort- 
gages heretofore  held  by  the  party  of  the  second  part,  this  day  canceled,  and 
the  said  company  shall  pay  any  and  aU  such  moneys  remaining  after  expend* 
ing  the  amounts  necessary  to  secure  such  releases,  as  each  payment  Is  made 
by  said  ccmpany,  to  the  said  party  of  the  second  part,  who  shaU  apply  the 
same  first  to  the  payment  and  discharge  of  the  above-mentioned  bond  of 
twenty-three  hundred  and  forty-nine  87-100  doUars,  this  day  delivered  to 
said  party  of  the  second  part,  and  then  towards  the  paymmt  and  disdiarge 
of  the  mortgage  this  day  given  to  the  party  of  the  second  part,  to  secure 
future  advances  by  said  porty  of  second  part,  and  th«i  to  the  payment  and 
dischoi-ge  of  the  Eaid  five  bonds  this  day  given,  four  to  secure  five  thousand 
dollars  and  one  to  secure  seven  thousand  dollars,  pro  rata;  and  to  the  end 
that  this  agreement  may  be  fully  canled  hito  effect  the  said  party  of  the  firvt 
part  does  hereby  assign  and  transfer  to  the  said  party  of  the  second  part 
nny  and  aU  sums  which  ntay  hereafter  become  payable  to  him  under  the  said 
firet  mortgage  loons  from  said  company,  and  does  hereby  direct  that  the  same 
l>e  paid  over  to  said  party  of  the  second  part  by  said  company." 

At  or  about  the  time  of  the  execution  of  this  agreement  a  pap^ 
was  signed  by  Muldoon,  bearing  date  December  21,  1889,  and  ddiv- 
ered  to  the  Metropolitan  Life  Insurance  Company,  in  and  by  which 
said  company  was  notified  of  said  agreement,  so  that  they  mi^t 
*^he  fully  informed  of  the  right  of  Mr.  Bendheim  in  the  premisea, 
and  pay  the  moneys  to  him  as  they  became  due,  upon  his  receipt*' 
Tlio  plaintiff  claims  that  as,  under  this  written  arrangement  be- 
tween Muldoon  and  Bendheim,  the  latter  might  have  insisted  upoD 
the  appropriation  of  all  of  said  moneys  upon  his  mortgages,  he  had 
a  double  security  for  his  debts,  and,  having  failed  to  assert  his 
legal  rights  to  the  fund  to  which  plaintiffs  assignor  had  no  re* 
course,  Bendheim's  mortgages  must,  as  between  himself  and  the 
plaintiff,  be  considered  discharged  or  subordinated  as  liens,  ta 
the  extent  of  the  amount  received  from   such  permanent  loan 
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mortgages  upon  the  same  premises.  The  case  of  Ingalls  v.  Mor- 
gan, supra,  seems  to  afford  direct  authority  for  this  contention.  In 
Willard's  Equity  Jurisprudence  (Potter's  Ed.  c,  6,  p.  337)  the  rule 
Is  stated  as  follows,  citing  Ingalls  v.  Morgan: 

''So  where  a  crnlitor  having  security  upon  two  funds  rdeases  one  of  them 
Bufticient  to  havo  pnid  him.  and  to  which  tho  other  creditor  could  not  resort^ 
he  can  only  have  recourse  to  the  surplus  of  the  other  fund." 

I  see  no  objection  to  the  application  of  these  principles,  in  the 
fact  that  the  double  security  consisted  of  mortgages  on  the  prop- 
erty, and  an  assignment  of  moneys  to  be  received  from  prior  mort- 
gages; and  plaintiff's  contention  must  be  allowed,  unless  the  facts 
show  that  such  course  would  be  inequitable,  under  the  x)eculiar 
circumstances  of  the  present  case.     Story,  Eq.  Jur.  §  633. 

It  is  claimed,  however,  on  behalf  of  Bendheim,  that  shortly  after 
the  making  of  the  agreement  "last  referred  to,  and  the  delivery  of 
Buch  notification  to  the  insurance  company,  and  before  the  exe- 
cution and  delivery  of  the  mortgages  to  plaintiff's  assignors,  such 
arrangement  in  writing  for  the  payment  of  moneys  from  the  per- 
manent loan  mortgages  directly  to  Bendheim  was  modified  by  an 
oral  agreement.  The  alleged  purport  thereof  was  that,  as  Mul- 
doon  found  that  he  would  be  unable  to  complete  the  buUdings  with- 
out being  allowed  to  use  a  part  of  the  moneys  coming  from  the 
MetropoUtan  life  Insurance  Company,  Bendheim  agreed  that  he 
would  not  insist  upon  applying  aU  of  such  moneys  upon  his  mort- 
gages, but  would  aUow  portions  thereof,  from  time  to  time,  to  be 
applied  to  the  payment  of  various  mechanics  and  material  men, 
as  necessity  arose.  But,  while  it  is  quite  clear  that  some  such 
conversation  took  place  during  the  Christmas  holidays  cf  1889  be- 
tween Muldoon  and  Bendheim,  the  evidence  does  not  show  that 
its  result  was  a  new  contract  which  Muldoon  could  have  enforced 
against  Bendheim,  or  that  the  legal  relations  of  the  parties  were 
in  any  wise  changed.  The  successive  installments  paid  over  by 
the  Metropolitan  Life  Insurance  Company  on  the  first  mortgages 
were  not  entirely  ajjplied  upon  Bendheim's  mortgages,  not  because 
of  any  legal  obligation  growing  out  of  a  prior  contract  of  modifi- 
cation, but  because  of  a  waiver  made  by  him,  as  to  each  install- 
ment, at  the  time  of  its  receipt,  and  which  he  had  the  legal  right 
to  refuse.  Each  application  of  such  moneys  by  Muldocn  to  other 
debts  than  Bendheim's  mortgages  was  made  with  the  latter's  ex- 
press consent,  and  could  not  have  been  made  without  it.  The 
learned  counsel  for  defendants  contend  that  the  application  of 
the  "double  security"  principle  would  be  inequitable  in  the  pres- 
ent case,  because  the  concessions  made  by  Bendheim  from  his 
strict  legal  rights  inured  to  the  general  benefit  of  all  holders  of 
liens.  They  argue  that  if  Bendheim  had  not  allowed  part  of  the 
moneys  from  the  Metropolitan  Life  mortgages  to  be  applied  to 
current  debts  for  materials  and  labor,  some  cf  which  had  been  put 
in  the  form  of  mechanics'  liens,  the  building  would  have  been 
stopped,  and  the  general  security  for  all  mortgages  prevented  from 
reaching  its  present  value.     In  the  first  place,  it  is  only  a  specu- 
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latiye  asstunption  that  the  buildings  would  have  been  8toiq>ed  with- 
out Bendheim's  successive  concessions.  When  the  absolute  agree- 
ment between  Muldoon  and  Bendheim  was  made, — ^that  the  latter 
should  be  entitled  to  the  payments  from  the  Metropolitan  Life,— 
it  must  have  been  contemplated  that  Muldoon  had  or  would  be 
able  to  procure  other  funds,  on  credit  or  otherwise,  for  the  c<»iiple- 
ticn  of  the  work.  In  any  event,  yrpon  a  fair  reading  of  this  agree- 
ment, its  only  technical  or  substantial  effect,  as  far  as  Bendheim  is 
concerned,  is  to  secure  for  him  a  prompt  payment  of,  and  additional 
security  for,  money  leaned.  Unless  he  is  to  be  regarded  as  practi- 
cally a  partner  with  Muldoon  in  the  job,  there  was  not  the  slightest 
reason,  technical  or  moral,  for  his  waiving  his  legal  rights;  and 
if,  out  of  pure  generosity,  he  made  such  waivers,  there  is  no 
reason,  of  which  courts  can  take  cognizance,  why  he  should 
now  be  allowed  to  insist  on  a  purely  legal  priority,  aB  against 
plaintiff's  legal  rights,  of  which  he  (Bendheim)  had  both  con- 
structive and  actual  notice.  Bendheim  had  actual  knowledge 
of  the  clause  in  the  Keogh  mortgages  in  which  the  express 
intention  was  declared  that  ultimately,  when  the  buildings  were 
completed,  Muldoon  would  procure  the  dischai^e  of  all  prior 
mortgages,  except  the  permanent  loans  held  by  the  Metropolitan 
Life;  and  this  is  an  additional  e(iuitable  reason  why,  as  against 
the  junior  creditor,  Bendheim  should  not  have  participated — ^unless 
he  was  willing  to  i)ersonally  bear  the  consequences — ^in  any  scheme 
to  keep  the  mortgages  prior  to  plaintiff's  alive.  It  seems  to  me, 
therefore,  that,  as  between  Bendheim  and  plaintiff,  the  fcrmefs 
rights  must  be  subordinated  to  those  of  plaintiff  to  a  proportion- 
ate extent  of  all  of  Bendheim's  waivers. 

A  point  that  has  occasioned  some  doubt  in  the  disposition  of  this 
case  springs  from  the  fact  that,  out  of  the  Metropolitan  Life  men 
eys,  |3,000  was  paid  to  Keogh  &  Co.  for  sums  due  them  outside 
of  plaintiff's  mortgages,  and  |2,619.93  was  retained  by  Bendheim 
without  being  credited  on  his  mortgages,  because  he  had  indorsed 
notes  in  that,  amount  given  to  Keoj^h  &  Co.  Defendants  claim 
that,  at  least  as  to  such  of  said  moneys  as  were  actually  received 
by  Keogh  &  Co.,  they  and  their  assignee  will  be  required  to  recog 
nize  Bendheim's  right  to  ignore  his  agreement  with  Muldoon.  A 
certain  force  is  given  to  this  contention  by  the  form  of  the  original 
contract  of  Keogh  &  Co.  for  the  performance  of  the  work.  Thej 
were  thereby  to  receive  payments  of  |4^000  and  |8,000,  respec- 
tively, generally  on  account  of  the  contract,  "when  the  stan&ng 
trim  installment"  is  received  by  Muldoon  from  "the  Metropolitan 
Life  Insurance  Company  under  the  permanent  loan  mortgages** 
on  the  westerly  four  and  the  easterly  five,  respectively,  of  the 
houses  in  question.  It  is  argued  that  this  is  a  recognition  in 
advance  of  the  propriety  of  the  application  of  the  Metropolitan 
Life  moneys  to  current  expenses,  and  that  Keogh  &  Co.  and  their 
assignee  are  therefore  estopped  from  raising  any  question  as  to  such 
application,  at  least  as  far  as  their  own  receipts  are  concerned 
But  the  answer  is  that  such  contract  does  not  provide  that  the 
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payments  to  Keogh  &  Ck>.  shall  be  made  out  of,  but  only  when, 
the  installments  are  received  from  the  Metropolitan  Life.  Stand- 
ing by  itself,  the  contract  only  approximately  fixes  times  of  pay- 
ment If  there  were  anything  in  the  subsequent  acts  of  the  par- 
ties showing  that  their  own  interpretation  of  this  contract  was 
that  the  payments  to  Keogh  &  Go.  were  to  be  made  out  of  the 
Metropolitan  life  moneys,  such  contract  might  be  construed  in 
the  light  of  such  acts,  and  the  intent  now  contended  for  by  defend- 
ants held  to  have  been  implied.  But  there  is  nothing  in  such  sub- 
sequent acts  calling  for  tlie  interpolation  into  the  written  instru- 
ment of  a  provision  which  certainly  its  text  does  not  contain. 
Shortiy  after  the  making  of  this  agreement  with  Keogh  &  CJo.  by 
^Inldoon,  his  agreement  with  Bendheim  was  made,  which  assigned 
such  future  payments  from  the  Metropolitan  Life  to  Bendheim, 
thereby  depriving  Muldoon  of  the  power  to  make  the  payments  to 
Keogh  &  Go.  out  of  the  same.  As  far  as  the  evidence  shows,  the 
Keogh  contract  was,  even  as  to  times  of  payment,  though  not  as 
to  gross  amounts  to  be  paid,  ignored  by  mutual  consent  of  all  par- 
ties; the  Keogh  payments,  except  the  mortgages,  being  made  at 
different  convenient  times,  and  in  part,  as  above  shown,  by  notes 
indorsed  by  Bendheim.  I  can  discover  no  ground  for  placing  the 
construction  contended  for  on  the  Keogh  contract,  nor  for  char- 
ging plaintiff,  as  against  Bendheim,  even  with  the  amounts  received 
by  Keogh  &  Co.  It  appears  that,  at  least  with  regard  to  the  |3,000 
payment,  Keogh  &  Go.  had  filed  a  mechanic's  lien,  which  security 
they  would  not  have  relinquished  without  getting  the  money  then 
due.  They  would  not  have  completed  their  contract,  and  put  into 
the  buildings  the  value  now  represented  by  these  mortgages,  un- 
less the  prior  payments  had  been  made.  There  is  no  equitable 
reason  why,  as  against  a  person  occupying  the  peculiar  relation  of 
Bendheim  to  the  property,  Keogh  &  Go.  should  now  be  obliged  to 
credit  on  a  later  part  of  the  work  a  payment  on  a  former  part, 
jnstiy  due  when  made,  and  without  which  payment  the  later  work 
would  not  have  been  done.  Certain  of  the  Bendheim  mortgages 
have  been  assigned,  in  good  faith  and  for  value,  to  the  defendant 
Morris  Mayer;  but,  under  the  law,  as  now  established  in  this  state, 
^*an  assignee  of  a  mortgage  takes  it  subject,  not  only  to  all  the  equi- 
ties existing  between  the  parties  to  the  instrument,  bu't  subject  to 
equities  which  third  persons  could  enforce  against  the  assignor.^' 
Greene  v.  Wamick,  64  N.  Y.  220.  Under  the  doctrine  of  this 
case,  I  do  not  perceive  how  the  assignee's  position  is  any  more 
favorable,  as  against  plaintiff's  contention,  than  is  Bendheim's,  for 
the  mortgages  not  assigned.  See,  also,  Owen  v.  Evans,  134  N.  Y. 
514,  31  N.  E.  Rep.  999,  and  cases  cited. 

My  conclusion  is  that  plaintiff  is  entitled  to  judgment  of  fore- 
closure and  sale,  the  decree  to  contain  a  provision  postponing  the 
liens  of  the  mortgages  of  Bendheim  and  Mayer,  his  assignee,  to 
those  of  plaintiff,  to  the  extent  of  payments,  to  be  ratably  appor- 
tioned, made  by  the  Metropolitan  Life  Insurance  Company  (less 
^conmiissions,  fees  for  searching,  and  similar  expenses)  on  the  mort- 
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gages  held  by  fhem  on  the  houses  which  plaintiiFs  mortgages  coyer. 
The  learned  counsel  for  plaintiff,  in  his  brief,  oCers,  in  the  event 
of  a  favorable  decision,  to  prepare  the  referee's  report  I  suggest 
that  such  report  be  drawn  in  accordance  with  the  views  above 
expressed,  and  served  on  the  other  side^  and  settled  on  notice. 


MEAD  v.  NEW  YORK  BL.  R.  CO.  et  aL 

(Superior  Court  of  New  York  aty,  Special  Term.    July,  1803.) 

Elbvatbd  Railboads— Waivbr  op  Right  to  Condkmn  EASBSfKNTs. 

Where  an  elevated  railroad  company,  In  an  action  to  enjoin  it  from  op- 
eratlu^  its  rwid  in  tlie  street  on  which  plaintifTs  property  abuts,  and  lor 
damages,  answers,  notices  the  cause  for  trial,  and  appears  on  the  call  of 
the  calendar,  but  no  quc-stlon  as  to  fee  damages  can  arise  on  the  issues 
presented  by  the  plcadiugs,  defendant  does  not  thereby  waive  its  right  lo 
condemn  pLUntiff's  easements  in  the  street 

Action  by  Frederick  Mead  against  the  New  York  Elevated  Rail- 
road Company  and  the  Manhattan  Kallway  Company  to  enjoin  the 
operation  of  defendants'  road  in  the  street  on  which  plaintiff's  lot 
abuts,  whereby  plaintiff  was  deprived  of  his  easements  in  such 
street.  Defendants  afterwards  instituted  a  proceeding  to  condemB 
plaintiff's  easements,  and  plaintiff  moves  for  an  injunction  against 
the  condemnation  proceeding  on  the  ground  that  defendants  had 
waived  their  right  to  maintain  such  proceeding.     Denied. 

Evarts,  Choate  &  Beaman,  (Joseph  H.  Choate,  of  counsel,)  for 
plaintiff. 

Davies  &  Bapallo,  (Julien  T.  Davies  and  Alexander  S.  Lyman,  of 
counsel,)  for  defendants. 

GILDERSLEEVE,  J.  This  action  was  commenced  in  November, 
1877,  for  the  purpose  of  enjoining  the  construction  of  the  elevated 
railway  in  front  of  plaintiff's  premises  in  Pearl  street,  in  this  city. 
It  slumbered,  to  await  the  result  of  a  similar  proceeding  in  the 
Story  Case,  90  N.  Y.  122;  and,  after  the  failure  to  secure  prelim- 
inary relief  in  that  case,  it  awaited  the  disposition  of  the  Dutch 
street  question.  In  October,  1889,  leave  having  been  obtained,  the 
plaintiff  served  a  supplemental  complaint,  upon  which  the  motion 
under  consideration  is  made.  In  the  amendai  complaint  the  plain- 
tiff alleges  that  the  defendants  had  no  right  to  build  and  operate 
their  railroad  through  Pearl  street,  in  front  of  the  plaintifTs  prem- 
ises, against  his  protest,  "without  first  taking  proceedings  to  con- 
demn or  acquire  for  the  use  of  said  railroad  the  title,  interest,  and 
property  of  the  plaintiff  in  Pearl  street,  in  front  of  his  said  prem- 
ises;" and  he  demands  that  defendants  be  perpetually  enjoined 
from  operating  their  railroad  in  front  of  plaintiff's  premises  ''nntn 
they  shall  have  made  to  the  said  plaintiff  proper  and  adequate  com- 
I)ensation  for  the  damage  and  injury  already  inflicted  and  hereafter 
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to  be  inflicted  upon  him  by  reason  of  the  construction,^  etc.  In 
January,  1893,  the  defendant  the  Manhattan  Railway  Oompanv  in- 
stituted proceedings  under  title  1,  c.  23,  of  the  Code,  known  as  the 
"Condemnation  Law,"  to  acquire  title  to  the  easements  appurte- 
nant to  the  plaintifTs  premises  described  in  the  supplemental  com- 
plaint. This  motion  is  for  an  order  enjoining  the  Manhattan  BaU- 
way  Company  from  further  prosecuting  the  condemnation  proceed- 
ing. It  is  made  under  section  604  of  the  Code,  which  reads  as  fol- 
lows: 

"An  injunction  order  may  also  be  granted  in  an  action:  (1)  Wliere  it  ap- 
pears by  affidavit  that  the  defendant,  during  the  p^idenoy  of  the  action,  is 
doing  or  procuring  or  suff^ing  to  be  done,  or  threatens,  or  is  about  to  do  or 
to  procure  or  to  suffer  to  be  done  an  act  in  violation  of  the  plaJntifTs  rights 
rospccting  the  subject  of  tbe  action,  and  tending  to  rander  the  judgment  In- 
eftoctual,  an  injunction  order  may  be  granted  to  restrain  him  therefrom. 

It  is  conceded,  as  I  understand  the  plaintiff's  position,  that  the 
defendants'  railroad  was  constructed  and  is  operated  pursuant  to 
legislative  and  municipal  authority,  and  that  the  defendants  have 
been  given  the  full  power  of  eminent  domain.  By  the  affidavits  in 
8iipi>ort  of  the  motion,  it  appears  that  both  of  the  defendants  have 
answered  the  supplemental  complaint;  that  the  cause  has  been 
duly  noticed  for  trial,  and  has  been  more  than  once  upon  the  day 
calendar  of  the  equity  branch  of  this  court,  and  answered  ^lleady" 
by  both  sides.  It  is  contended  by  plaintiff  that  by  these  acts  the 
defendants  have  conclusively  elected  to  accept  the  same  relief 
which  they  might  originally  have  secured  by  taking  condemnation 
proceedings,  and  that  they  have  thereby  waived  their  constitu- 
tional right  to  exercise  the  power  of  eminent  domain.  The  answer 
to  this  contention  is  that  it  cannot  be  said  that  the  fee  damage  will 
necessarily  be  determined  upon  the  trial  of  this  action.  The  scope 
of  this  action  does  not  luipose  upon  the  court  the  duty  to  the  plain- 
tiff of  fixing  a  sum  as  compensation  which  the  defendants  may  pay 
to  avoid  the  operation  of  an  injunction.  The  character  of  these 
equitable  actions  was  ably  discussed  by  my  learned  associate.  Judge 
Preedman,  in  Eggers  v.  Railway  Co.,  (Super.  N.  Y.)  18  N.  Y.  Snpp. 
181,  when  considering  an  application  to  frame  issues  for  a  jury 
trial  under  the  provisions  of  section  970  of  the  Code,  as  then  exist- 
ing. It  was  held  that  no  question  arose  upon  the  pleadings  as  to 
the  value  of  proi)erty  taken,  or  as  to  the  sum  which  tiie  court  might 
name  as  an  alternative  to  the  injunction.  We  quote  from  the 
opinion  as  follows: 

•*In  the  Galway  Case,  28  N.  B.  Rep.  479,  rec^tly  decided  by  the  court  of 
appeals,  It  was  held  that  the  provision  for  the  paym^it  of  the  fee  damage, 
as  equivalent  of  the  property  taken  in  avoidance  of  the  injunction  in  this 
class  of  cases,  is  purely  a  matter  of  favor  to  the  defendants;  that  such  pay- 
ment is  at  the  option  of  the  defendants,  and  not  at  the  option  of  the  plaintiff; 
und  that  neither  party  has  a  right  to  compel  the  court  to  make  the  provision. 
*  *  •  Moreover,  making  provision  for  the  payment  of  the  fee  damage,  as 
the  equivalent  of  the  value  of  the  property  taken  In  avoidance  of  the  injunc- 
tion, at  the  option  of  the  defendants,  is  not  the  only  provision  whidi  a  court 
of  equity  may  make  as  an  act  of  grace  and  ftivor  to  the  defendants.  Nor  is 
it  nece$«snry  that  any  determination  of  the  extent  of  the  fee  damage  should 
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be  made  In  the  action.   All  the  court  la  bound  to  do  Is  to  ascertain  and  deter 

mine  that  the  fee  damage  is  sufficiently  substantial  to  entitle  the  plaintiff 
to  equitable  relief.  The  court  may  then  grant  an  absolute  injunction  against 
the  maintenance  and  operation  of  the  derated  railway,  and,  as  an  act  of 
grace  and  favor  to  the  defendants,  stay  the  operation  thereof  for  a  reasonable 
time  to  enable  the  defcmdanta  to  acquire  title  to  the  property  taken  by  con- 
domnatlon  proceeding." 

Mr.  Justice  Barrett,  of  the  saprane  court,  in  Underbill  v.  Bail- 
way  Co.,  18  N.  Y.  Snpp.  43,  in  disposing  of  an  application  like  the 
one  above  referred  to,  expressed  views  similar  to  the  foregoing,  and 
added: 

*'No  question  of  fee  damage  is  directly  involved,  or  can  directly  arise  on 
the  trial  of  these  present  issues." 

See,  also,  Stroub  v.  Railway  Ck).,  (Super.  K  Y.)  15  N.  Y. 
Supp.  135,  and  Blumenthal  v.  Railroad  Co.,  (Super.  N.  Y.)  17  N.  Y. 
Supp.  481. 

When  the  equity  court  does  fix  the  sum  to  be  paid  as  an  alterna- 
tive, it  is  usual  to  provide  in  the  judgment  that  the  injunction  shall 
be  inoperative  in  "any  of  three  events,  viz.:  (1)  The  acquisition  of 
the  plaintiff's  property  by  purchase;  (2)  the  acquisition  of  the  same 
by  due  process  of  law;  and  (3)  the  payment  of  the  snm  fixed  as  an 
alternative.  The  defendants  are  not  bonnd  by  the  judgment  to 
tender  the  sum  fixed  as  an  alternative,  and,  if  tendered,  the  judg- 
ment imposes  upon  the  plaintiff  no  obligation  to  accept  it  A  con- 
ditional injunction,  which  becomes  inoperative  by  the  payment  of 
the  sum  fixed  by  the  court,  is  not  binding  upon  the  parties;  and 
the  determination  of  the  value  of  the  property  is  not  res  adjudi 
cata,  and  a  bar  to  the  maintenance  of  the  constitutional  proceed- 
ings to  condemn.  In  re  Metropolitan  El.  R  Ck).,  (In  re  Watson,) 
58  Hun,  563,  12  N.  Y.  Supp.  859.  In  Watson  v.  Railroad  Co, 
(Super.  N.  Y.)  8  N.  Y.  Rupp.  533,  the  court  fixed  the  value  of  the 
easements  at  |12,000,  and  the  only  provision  in  the  judgment  was 
that  it  should  cease  to  operate  if  the  defendants  paid  the  plaintiff 
the  sum  fixed  by  the  court.  Before  the  injunction  operated,  com- 
missioners of  appraisal  appraised  the  plaintiff's  easements  at 
|6,500,  and  the  defendants  acquired  title  by  the  payment  of  that 
sum  into  court;  and  the  general  term  held  that  the  judgment  had, 
in  substance,  been  complied  with,  and  that  the  injunction  should  be 
dissolved.  The  defendants  in  this  action  have  made  no  request  to 
the  court  to  fix  the  amount  of  fee  damage,  and  they  may  not  upon 
the  trial.  The  court  may  not  undertake  to  decide  the  question  of 
fee  damage,  and  send  it  to  a  jury,  or  grant  an  injunction  with  a 
provision  that  it  be  suspended  for  a  certain  number  of  months  to 
permit  the  defendants  to  take  condemnation  proceedings.  Since 
either  of  the  results  above  named  may  lawfully  occur,  and  especially 
since,  as  we  have  seen,  the  defendants  may  lawfully  take  condem- 
nation proceedings  after  judgment  herein,  and  reap  the  benefit 
thereof,  we  cannot  hold  that  by  answering:  the  amended  complaint, 
noticing  the  case  for  trial,  and  answering  "Ready"  upon  ^e  call 
of  the  calendar,  they  waived  their  constitutional  right  to  take 
demnation  proceedings. 
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It  is  further  claimed  on  behalf  of  the  plaintiff  that  *4he  relief 
to  be  obtained  in  the  condemnation  procee^gs  is  the  same  as  that 
to  be  obtained  in  this  action,"  and  that  to  permit  the  defendants 
to  continue  the  condemnation  proceedings  would  be  violating  the 
cardinal  rule  of  equity  which  requires  that  the  court  first  obtaining 
jurisdiction  of  the  subject-matter  shall  hold  it  exclusive  of  all  other 
(courts.  It  api)ears  from  what  we  have  already  said  that  this  claim 
is  without  foundation.  The  relief,  within  the  scope  of  the  plead- 
ings herein,  and  in  the  condemnation  proceedings,  for  the  reasons 
above  given,  is  not  the  same.  The  condemnation  proceedmg  is  not 
another  proceeding  pending  for  the  same  cause,  and  to  procure  the 
same  relief  as  this  action.  We  can  find  no  authority  for  holding 
that  unreasonable  delay  in  taking  condemnation  proceedings  de- 
prives the  defendants  of  that  right.  It  may,  we  think,  be  done 
at  any  time  before  the  defendants  have  otherwise  acquired  title  to 
the  property  taken.  It  is  urged  that  when  defendants  have  ac- 
quired the  plaintiff's  property  by  condemnation  proceedings,  inas- 
much as  the  plaintiff's  right  to  recover  past  damages  is  incidental 
only  to.  the  equitable  relief,  the  jurisdiction  of  this  court  will  be  so 
impaired  that  this  action  can  no  longer  be  sustained  in  equity,  and 
the  defendants'  past  damages  will  be  limited  to  the  amount  which 
might  be  recovered  in  an  ordinary  action  at  law.  We  cannot  agree 
with  this  contention.  An  equity  court  never  loses  jurisdiction 
once  obtained.  Having  acquired  jurisdiction,  it  will  determine  the 
legal  rights  involved.  The  issues  must  be  decided  upon  the  plead- 
ings as  they  now  stand.  The  plaintiff  is  entitled  to  injunctive 
relief,  and  the  court  has  jurisdiction  to  grant  it;  and,  as  incidental 
to  the  right  to  equitable  relief,  the  plaintiff  has  the  right  to  re- 
cover past  damages.  This  right  the  defendants  cannot  defeat  by 
partly  satisfying  the  plaintiff's  daim.  Renwick  v.  Bailroad  Co.^ 
(Super.  N.  Y.)  15  N.  Y.  Supp.  149.  Could  this  action  be  held  to  be 
one  for  damages  only, — and  such  plaintiff  contends  it  practically 
is, — ^the  argument  of  plaintiff  that  the  condemnation  proceedings 
recently  commenced  constitute  a  proceeding  for  the  same  relief  as  is 
.sought  here  would  have  some  force.  It  is  the  duty  of  courts  to 
jealously  guard  and  protect  their  equity  powers,  and  not  permit 
them  to  be  trespassed  upon,  or  in  any  degree  imi>aired.  We  should 
then  have  to  consider  the  adequacy  of  plaintiff's  remedy  in  the  con- 
demnation proceeding,  and  also  the  grave  point  raised  by  defend- 
ants' counsel,  that  "court  is  without  jurisdiction  to  restrain  de 
fendants  from  the  exercise  of  a  right  and  a  duty,  namely,  the  exer- 
cise of  the  power  of  eminent  domain."  It  must  be  admitted  that 
this  court  has  generally  adopted,  as  the  alternative  provision  for 
relief,  the  payment  of  the  permanent  damages  it  has  fixed.  These 
damages  are  awarded  to  tiie  same  extent  and  for  the  same  ease- 
ments as  the  compensation  given  in  a  special  proceeding  for  the 
condemnation  of  land  under  the  law  of  eminent  domain.  The 
court  of  appeals  said,  in  the  American  Bank  Note  Ck)mpany  Case, 
129  N.  Y.  252,  29  N.  E.  Rep.  302:  "  Such  a  proceeding  in  each  case 
ends  in  the  same  substantial  redress.     The  form  is  different,  but 
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the  result  is  IdentieaL  ^  This  iB  due,  not  to  any  radical  change  in 
equity  law  practice,  or  to  any  change  in  the  jurisdictional  powers 
of  courts  of  equity,  but  to  the  disregard  by  courts  of  equity  of  the 
absolute  rights  of  owners  of  property  upon  which  defendants  have 
trespassed.  The  alleged  justification  therefore  rests  in  the  public 
character  of  the  employment  of  the  defendants  as  common  cai-riers 
of  passengers.  The  staying  by  injimction  of  the  operation  of  de- 
fondants'  railroad  for  a  single  day  would  be  such  a  hindrance  to 
travel  as  would  constitute  a  great  public  injury.  Mr.  Justice  Bar- 
rett very  aptly  said  in  the  UnderhiU  Case,  above  referred  to:  "The 
defendants'  wrong  is  hopelessly  blended  with  public  interest" 
Judge  Peckham  said,  in  the  opinion  of  the  court  of  appeals  in  the 
Roberts  Case,  128  N.  Y.  475,^  'Tit  is  idle  to  talk  about  a  company  sit- 
uated like  this  corporation  submitting  to  an  injunction,  and  ceas- 
ing to  operate  its  road  through  the  avenue  for  a  single  day."  While 
it  must  be  conceded  that  actions  like  this  are  practically  actions 
for  compensation  only,  it  is  nevertheless  true  that  no  question  of 
fee  damage  is  directly  involved,  or  can  directly  arise,  on  the  trial 
of  the  issues  presented  by  the  pleadings  herein.  No  compensation 
to  the  plaintiff  for  f^  damage  can  be  ascertained  and  awarded 
herein,  except  at  the  request  of  the  defendants.  They  may  never 
make  the  request  The  condemnation  proceeding  is  not  an  act  bv 
defendants  in  violaition  of  plaintiff's  rights.  Ihe  motion  is  denied, 
with  |10  costs. 

'28N.  B.  Bep.  48a 
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(5  Biisc  Rep.  104.) 
RODGBRS  et  aL  t.  BARLB. 

(Snpetlor  Cowrt  ot  New  Yotk  City,  Special  Term.    September,  1883.) 

BUKMABT  PROOEBDnrOS— EqUITABLB    DBFENSEa—AFFIRMATIYB  ReUBF. 

Code  Ciyll  Proc.  §  2244,  as  araendcKl  in  ]S93,  authorizing  a  tenant  In 
summary  proceedings  to  plead  any  defense,  legal  or  equitable,  does  not 
authorize  the  district  court  of  New  York  city,  in  which  such  proceedings 
are  brought,  to  give  th(^  tenant  affirmative  equitable  relief,  because,  behis; 
a  court  of  limited  Jurisdiction,  without  equitable  powers,  its  jilrisdlctiou 
cannot  be  extended  by  implication;  and  therefore,  where  the  tenant  seeks 
a  rescission  of  his  contract  with  his  landlord,  under  which  the  summaiy 
proceedings  are  brought,  he  must  sue  in  a  court  having  general  equit^r 
jurisdiction. 

Action  by  James  H.  Bodgers  and  others  against  Ferdinand  P. 
Earle  for  rescission  of  certain  contracts,  and  for  other  relief. 
Plaintiff  moves  to  continue  an  injunction  granted  pendente  lite. 
Granted. 

T.  E.  Stewart  and  E.  H.  Benn,  for  the  motion. 
B.  Davidson  and  I.  L.  Miller,  opposed 

McADAM,  J.  The  defendant,  who  is  the  lessee  from  the  Lor^ 
illard  estate  of  the  property  known  as  'Qiarle's  Hotel,"  made  an 
underlease  to  the  plaintiffs  for  a  term  commencing  February,  1893^ 
and  ending  May  1,  1899,  when  the  first  term  of  the  defendant's 
lease  from  the  Lorillards  will  expire.  The  plaintiffs,  at  the  same 
time,  purchased  certain  furniture  and  fixtures  in  the  hotel  for 
?25,000,  in  addition  to  the  rental  agreed  to  be  paid,  which  is  |24,00O 
a  year;  and  the  defendant,  at  the  expiration  of  the  term,  is  to  trans- 
fer the  ground  lease  to  the  plaintiffs,  so  that  they  may  procure 
the  renewal  thereof  from  the  ground  landlord.  The  lease  from  the 
Xiorillards  requires  the  defendant  to  pay  all  taxes  and  assessments 
upon  the  property,  and  in  the  event  of  nonpayment  the  rights  of  th^ 
lessees  are  liable  to  forfeiture.  It  appears  that  the  defendant^ 
to  induce  the  plaintiffs  to  enter  into  the  contracts  aforesaid,  repre- 
sented that  all  the  taxes  had  been  paid,  a  representation  which 
subsequently  proved  untrue,  as  it  appeared  on  examination  that 
the  tiixes  were  unpaid  for  the  years  1889,  1890,  1891,  and  1892,  and 
agt^egated  over  |15,000.  This  impairs  the  plaintiffs'  estate  to  that 
extent,  as  well  as  rendering  it  liable  to  forfeiture  whenever  tlie 
Xiorillards  seek  to  enforce  their  right  thereto.  The  plaintiffs  have 
therefore  filed  their  bill  in  equity  for  the  recission  of  the  contracts, 
the  annulment  thereof,  and,  besides  other  incidental  relief,  they  ask 
that  certain  summary  proceedings  instituted  by  the  defendant 
as  landlord  be  enjoined  until  the  determination  of  the  action. 
Becker  v.  Church,  115  N.  Y.  6G2,  22  N.  E.  Rep.  748,  is  precisely  such 
a  case,  and  is  authority  for  the  injunctive  relief  praj'ed  for.  That, 
like  this,  was  a  suit  in  equity  by  a  tenant  to  annul  a  lease,  and  the 
court  held  that  he  was  entitled  to  an  injunction  restraining  the 
landlord  from  prosecuting  summary  proceedings  during  the  pend- 
ency of  the  action.  Indeed,  by  the  lease  itself,  the  defendant  made 
v.24N.Y.8.no.ll— 58 
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his  right  to  institute  summary  proceedings  dependent  on  his  com- 
pliance with  all  the  terms  of  the  Lorillard  lease,  and  parties 
may,  it  seems,  stipulate  away  their  rights  and  remedies.  In  re 
New  York,  L.  &  W.  R.  Co.,  98  N.  Y.  452,  453;  Vose  v.  CJockcroft, 
44  N.  Y.  415,  423,  424;  EUiot  v.  Wood,  45  N.  Y.  71.  The  case  pre- 
sented is,  by  the  allegations  and  proofs,  brought  within  the  rule 
that  an  injunction  may  issue  where  the  defense  is  of  an  equitable 
character  which  the  court  entertaining  the  proceeding  cannot  ad- 
minister to  meet  all  exigencies  and  requirements.  Balloton  t. 
Seignett,  2  Abb.  Pr.  121;  Mclntyre  v.  Hernandez,  7  Abb.  Pr.  (X.  a) 
214  See,  also.  Railway  Ck).  v.  Ramsey,  45  N.  Y.,  at  paige  G47.  The 
statute  respecting  summary  proceedings,  in  effect,  establishes  the 
8£ime  rule,  by  declaring  that  they  may  be  stayed  by  injunction 
where  a  similar  stay  would  be  granted  in  an  action  of  ejectment, 
(Code,  §  2265,)  and  such  a  stay  was  always  allowable  in  cases  of 
equitable  defenses  not  available  in  a  common-law  action,  (High, 
Inj.  §  63;  Hil.  Inj.  [3d  Ed.]  p.  660,  §  4.)  But  the  defendant  contends 
that  all  this  has  been  changed  by  the  amendment  to  section  2244 
of  the  Code,  passed  in  1893,  whereby  a  tenant  is  authorized  to  plead 
to  a  summary  proceeding  any  defense,  legal  or  equitable.  True,  the 
amendment  does  so  provide,  and  if  the  plaintiffs  can  obtain  all  the 
relief  they  require  by  means  of  such  a  defense  they  require  no 
aid  from  a  court  of  equity.  But  the  amendment  serves  no  such 
purpose.  The  power  conferred  must  be  considered  with  reference 
to  the  limited  jurisdiction  to  which  it  is  attached,  and,  so  con- 
strued, it  affects  the  procedure,  only,  by  enlarging  the  number  of  de- 
fenses which  a  tenant  may  interpose  to  protect  his  possession.  It 
confers  no  equity  jurisdiction  upon  the  courts  enumerated. 

District  courts  are  of  statutory  creation,  and  their  jurisdiction 
must  not  depend  ui)on  inference  or  intendment,  but  must  be  ex- 
pressly conferred.  Even  the  form  of  judgment  therein  is  pre- 
scribed, and  this  whether  the  proceeding  is  tried  by  the  court  with 
or  without  a  jury.  There  is  no  provision  for  special  verdicts  or 
findings  by  the  court  or  jury,  and  nothing  authorizing  a  decree  ad- 
justing and  enforcing  equities  between  parties.  The  equitable  de- 
fense or  counterclaim  contemplated  by  the  amendment  of  1S93 
is  evidently  one  which  goes  to  defeat  the  proceeding,  in  whole  or 
part  The  power  conferred  stops  there,  and  goes  no  further.  This 
will  not  furnish  the  relief  the  plaintiffs  require,  which  is  of  an 
affirmative  character,  extending  beyond  that  which  the  district 
court  may  administer,  and  which  no  tribunal  but  a  court  of  equity 
can  grant  In  such  a  case,  it  must  be  evident  that  the  aggrieved 
party  may,  instead  of  seeking  relief  on  the  installment  plan, — ^pan 
in  the  district  court,  and  part  elsewhere, — ^invoke  the  aid  of  a  court 
of  equity  at  once,  and  dispose  of  the  entire  contention  in  one  pro- 
ceeding. Where  power  to  entertain  equitable  defenses  or  counter 
claims  is  conferred  upon  courts  of  law,  it  is  necessary,  in  order  to 
determine  the  measure  of  power  conferred,  to  inquire  whether  the 
court  is  already  possessed  of  ecjuity  jurisdiction,  for  in  sudi  in- 
stances the  meaning  is  that  such  power  is  to  be  applied  in  aid  of 
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tb»  defense  or  cannterclaim,  that  all  questions  may  be  determined 
by  the  same  judgment;  but,  if  the  court  upon  which  the  power 
is  conferred  has  no  equity  jurisdiction,  then  the  power  must,  in  the 
nature  of  things,  be  limited  wholly  to  defensive  purposes,  and  is 
aTailable  only  so  far  as  may  be  necessary  to  make  the  same  effect- 
ive. It  is  to  be  used  as  a  shield,  not  as  a  sword.  Interposing  an 
equitable  defense  does  not  turn  an  action  or  proceeding  into  an 
equitable  one.    Webster  v.  Bond,  9  Hun,  437. 

The  amendment  of  1893  never  contemplated  that  the  jurisdiction 
of  the  old  court  of  chancery  should  attach  to  inferior  jurisdictions 
to  the  extent  of  enabling  them  to  grant  under  the  title  of  "equitable 
defenses  or  counterclaims"  affirmative  equitable  relief  of  the  nature 
afforded  by  a  cross  bUl  or  otherwise.  It  merely  designed  that  cer^ 
tain  minor  matters,  formerly  the  subject  of  a  bill  in  equity,  might, 
without  that  formality,  at  the  option  of  the  tenant,  be  used  by  him 
to  defeat  the  summary  remedy.  Indeed,  the  act  may  be  broad 
enough  to  defeat  an  injunction  where  the  power  conferred  is  ade- 
quate to  answer  all  possible  requirements,  but  where,  as  in  this 
case,  further  relief  of  an  affirmative  character  is  needed,  jurisdiction 
now  as  formerly  may  be  invoked.  This  ];)ower  existed  in  courts 
of  equity  long  before  the  amendment  of  1893,  and  continues  not- 
withstanding it  Railway  Ck).  v.  Ramsey,  45  N.  Y.,  at  page  649; 
Popflnger  v.  Yutte,  102  N.  Y.  38,  6  N.  E.  Rep.  259;  Shepard  v.  Rail- 
road Co.,  131  N.  Y.  215,  30  K.  E.  Rep.  187.  Although  it  was  intend- 
tni  that  district  courts  might,  within  the  scope  and  in  the  exercise 
of  their  limited  jurisdiction,  consider  equitable  as  weU  as  legal 
defenses,  their  powers  were  not  otherwise  extended  by  express 
enactment,  and  cannot  be  by  implication  or  intendment  These 
courts  have  neither  the  machinery  nor  procedure  essential  to  the 
exercise  of  that  system  of  jurisprudence  which  was  exercised  and 
perfected  by  the  old  court  of  chancery,  which  had  no  restraint  upon 
it,  but  certain  settled  rules,  and  the  conscience  of  the  chancellor. 
The  case  of  Capet  v.  Parker,  3  Sandf.  (562,  serves  to  illustrate  the 
principle  sought  to  be  applied.  There  the  tenant,  after  the  tenancy 
liad  commenced,  contracted  to  purchase  the  property.  The  landlord 
failed  to  convey,  and  instituted  summary  proceedings  to  remove  the 
tenant,  on  the  ground  of  holding  over.  The  tenant  thereupon 
filed  a  bill  for  specific  performance  of  his  contract  of  purchase,  and 
this  court  enjoined  the  prosecution  of  the  summary  proceeding 
upon  the  ground  that  lliere  were  equities  involved  which  the 
justice  entertaining  the  summary  proceeding  had  no  jurisdiction  to 
determine.  It  is  clear  that  even  the  amendment  of  1893,  in  regard 
to  equitable  defenses  or  counterclaims,  would  not  give  the  tenant, 
in  such  a  case,  the  relief  he  required.  The  inferior  court  could  not, 
under  that  amendment,  decree  or  enforce  specific  performance 
against  the  landlord.  The  most  it  could  do  would  be  to  find  for  the 
tenant  on  equitable  grounds,  leaving  either  party  to  seek  the 
necessary  substantial  relief  in  a  court  having  equity  jurisdiction. 
Two  trials  would  be  made  necessary,  instead  of  one.  Equity  abhors 
a  multiplicity  of  suits,  and  will  enjoin  against  them  when  it  can. 
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Under  the  drcnmstances,  the  role  enforced  in  Be(;&er  t.  CSmrdi, 
gapra,  must  be  applied,  and  the  injunction  continued,  witli  |1(> 
costs,  to  abide  the  erent. 


JEANS  et  aL  y.  BOI/TON  et  aL 

(Superior  Court  of  New  York  City,  General  Term.   July  8,  1893.) 

BviDBNCK— Weight. 

In  an  action  for  work  done  by  plaintiffs  on  defendant's  house,  it  ap- 
peared that  defendant  had  contracted  with  one  B.  to  do  c^tain  woiIk  tm 
the  premises  at  an  agreed  price,  and  that  S.  subcontracted  with  plain- 
tiffs. On  completion  of  the  contract,  extra  work  was  required  to  he 
done,  and  plaintiffs  did  it  at  S.*8  request  S.  testified  that  defendant  re- 
quested him  to  employ  carpenters  to  do  the  extra  woik,  but  defendant 
denied  this,  and  testified  that  his  contract  was  solely  with  S.  At  a  certain 
time,  S.  told  plaintiffs  not  to  press  their  claim,  as  defendant  was  short* 
and  about  the  same  time  collected  all  that  was  due  him.  Held,  that  a  find- 
ing that  plaintiffs  were  S/s  subcontractoiB  in  doing  audi  extra  woik  wa» 
proper.  . 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Edward  Jeans  and  another  against  Samuel  Bolton 
and  others  to  recover  for  materials  furnished  for  and  work  done 
at  certain  premises  in  the  city  of  New  York.  From  a  judgment 
in  favor  of  defendants,  plaintiffs  appeal     Affirmed. 

The  opinion  of  the  referee  is  as  follows: 

'This  action  is  brought  to  recover  for  goods  alleged  to  have  been  sold  to,, 
and  work  alleged  to  have  been  performed  for,  the  defendants,  at  the  prem- 
ises S.  W.  comer  Sixth  av^aue  and  22d  streei  in  the  city  of  New  Tortc,  by 
the  plaintiffs,  who  are  builders.  The  evidence  before  me  discloses  the  ftoct 
that  one  Elisha  Sniffin,  an  aroihltect,  contracted  with  the  defendant  Sainnri 
Bolton  to  supply  certain  materials  and  perform  certain  work  in  and  about 
the  premises  referred  to,  at  an  agreed  price;  that  the  said  Sniffin  furnished 
the  materials  and  performed  the  work  pursuant  to  said  contract,  and  em- 
ployed or  contracted  with  the  plaintiffs  to  do  part  of  the  same;  and  that 
plaintiffs  were  paid  therefor  by  Sniffln's  personal  check&  Upon  the  comple- 
tion of  the  conti'acts  above  referred  to,  it  appears  there  was  certain  extra 
work  required  to  be  done,  and  Sniffin  claims  that  Bolton  requested  him  to 
employ  carpenters  to  do  this  extra  work.  It  appears  that  the  plaintiliBs  en- 
tered upon  the  performance  of  this  extra  work  at  the  request  of  Sniffin.  The 
defendant  Samuel  Bolton  emphatically  denies  the  statements  of  Sniffin,  and 
testifies  that  his  contract  was  with  Sniffin  solely,  and  that  he  never  knew 
or  heard  of  the  plaintiffs  until  their  bill  was  presented,  and  that  he  paid  this 
bUl,  or  some  part  of  It,  at  Sniffings  request  From  the  evidence  I  am  not  led 
to  place  any  conHdence  in  Mr.  Sniffings  statement  From  the  testimony  of  Bfr. 
Taylor  it  appears  that  in  the  fall  of  1890  he  told  the  plaintiffs  not  to  iiress 
their  claim,  as  Bolton  was  short;  and  the  bill  was  not  submitted  untfl  De- 
cember, 1890.  Sniffin  had  been  careful,  however,  to  collect  his  money  in  fuJI 
in  October,  as  appears  by  his  receipt  of  October  8,  1890.  He  was  evidently 
anxious  to  get  his  money,  and,  after  receiving  it,  to  leave  the  defendants  to  a 
lawsuit  at  the  hands  of  his  subcontractors,  the  plaintiffs.  In  view  of  this 
consideration,  and  the  fact  that  the  testimony  of  SnifBn  has  not  been  oorrobo^ 
rated,  and  is  flatly  contradicted  by  Bolton,  it  cannot  be  said  that  the  plaiD- 
tlffs  have  maintained  the  issue  by  a  preponderance  of  evidence;  and  this  die 
plaintiffs  must  do,  especially  in  view  of  the  relations  former^  extsting  be- 
tween them  and  Sniflln  and  the  defendants  and  Snlfl3n.  I  think  the  evidence 
clearly  establishes  that  the  plaintiffs  were  subcontractors  of  Sniffin.  HstIb? 
reached  this  conclusion,  I  have  thought  it  unnecessary  to  pass  upon  tilie  qoes- 
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tlons  ^a  to  the  reasonable  yalue  of  the  woric  done  and  materials  fnmlshed, 
and  as  to  tlie  liability  of  the  defendant  Mary  Bolton,  which  latter  questicMi 
vfA»  mlsed  by  the  defendants'  counseL  The  complaint  should  be  dismissed, 
Witt  costs." 

Argued  before  FREEDMAN  and  GILDERSLEEVE,  JJ. 

John  H.  HuU,  for  appellants. 
W.  B.  Ellison,  for  respondents. 

PEE  CURIAM.     The  judgment  should  be  affirmed,  with  costs, 
«ipon  the  opinion  of  tlie  referee. 


FOB.MAN  T.   FOBMAN. 
(Superior  Court  of  New  York  City,  Special  Term.   June  25,  1893.) 

Jn  New  York,  in  order  to  maintain  an  action  to  annul  a  marriage  on 
the  ground  that  defendant  is  a  lunatic,  it  must  appear  that  such  cause 
existed  at  the  time  of  the  marriage. 

Action  by  Anna  Forman  against  Frank  Willis  Forman  to  annul 
the  marriage  contract  existing  between  the  parties.  Judgment 
for  defendant. 

Robert  Gtoeller,  for  plaintift. 
William  BL  Clark,  for  defendant 

McADAM,  J.  In  order  to  maintain  an  action  to  annul  a  mar- 
riage on  the  ground  that  the  defendant  was  a  lunatic,  it  must 
appear  that  such  cause  existed  at  tha  time  of  the  marriage.  Gode, 
§  1743.*  The  law  proceeds  upon  the  ground  that  the  party  was 
in  fact  incapable  of  making  such  a  contract  for  want  of  the  proper 
understanding  necessary  to  yield  an  intelligent  assent  to  the  obli- 
gation. The  defendant  seems  to  have  had  sufficient  mental  ability 
to  comprehend  liie  obligation  and  its  function,  for  his  wife  co- 
liabited  with  and  had  two  children  by  him.  Misfortune  overtook 
liim,  and  he  is  now  confined  in  an  asylum  for  the  insane.  The 
subsequent  affliction  furnishes  no  ground  for  divorce.  The  parties 
took  each  other  for  better  or  worse,  to  care  for  each  other  in  sick- 
ness as  well  as  health,  and  must  x)erform  this  vow  until  death 
-discharge  the  obligation.  While  the  prospects  of  the  wife  are 
blighted  by  the  misfortune,  she  must  bear  it  with  fortitude.  A 
«uit  to  annul,  a  marriage  is  to  rescind  it  as  if  the  contract  had 
never  been  entered  into,  and  the  aggrieved  party  must  elect  to 
rescind  within  a  reasonable  time  after  the  grievance  has  been 
•discovered.  If,  however,  the  jmrty  mentally  sound  continues  to 
^cohabit  with  the  alleged  lunatic,  and  has  children  by  him,  it  proves 

*  Code  Civil  Proc.  |  1748,  provides  that  an  action  may  be  maintained  to  an- 
:nul  a  marriage  *^or  either  of  the  following  causes,  existing  at  the  time  of  the 
marriage:    ♦    ♦    •    (8)  That  one  of  the  parties  was  an  idiot  or  a  lunatic." 
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one  of  two  things:  (1)  That  the  party  was  not  insane  at  the 
time;  (2)  or  that  the  other  party  has  dected  to  treat  the  contract 
as  a  valid  and  subsisting  one.  Either  ground  forms  a  complete 
answer  to  the  application.  In  Ward  y.  Dulaney,  23  Misa  410,  it 
was  observed: 

"What  degree  of  mental  imbecility,  what  extent  of  intellectiial  abercatioD, 
wlU  suffice  to  annul  a  contract  of  marriage,  it  Is  difficult  to  pronounce.  Ge^ 
talnly,  mere  weakness  of  intellect,  or  even  great  eccentricity  of  conduct  m- 
less  it  reaches  a  point  that  evinces  Inability  to  compr^end  the  subject-mat- 
ter of  the  contract,  wiU  not  suffice;  and  every  principle  of  sound  policy  ud 
humanity  admonishes  us  that  a  contract  so  important  in  its  social  rdafiona, 
and  bearing  so  materially  on  the  peace  and  happiness  of  families,  should  not 
be  set  aside  upon  slight  grounds^  or  on  less  proof  than  would  suffice  to  amral 
contracts  less  sacred  and  Important  In  their  natura" 

Suppose  the  defendant  should  recover,  (a  thing  possible^)  and, 
on  seeking  his  home,  found  his  wife  living  with  another  man,  to 
whom  she  had  contracted  another  marriage  under  the  license  of 
the  divorce  court  What  a  commentary  that  would  be  on  justice. 
The  defendant's  present  condition  almost  precludes  a  trial,  for  a 
being  in  his  state  of  mind  can  make  no  defense  whatever,  llie 
policy  of  the  law  is  to  protect  the  weak  and  helpless,  and  for  that 
reason  courts  exercise  a  zealous  care  over  their  interests.  The 
court  sympathizes  with  the  plaintiff,  but  can  furnish  her  no  re^ 
lief.     Application  for  decree  denied. 


ISBAR  V.  BURSTEIN. 

(Superior  Court  of  New  York  City,  Special  Term«    Maj,  1S98.) 

Expert  TESTncomr— Effect  oh  Court. 

Where  it  appears  that  defendant's  waU  encroaches  <m  plaintiirs  lot, 
and  the  only  question  for  the  court  is  the  measure  of  damagesp  as  t» 
which  expert  testimony  has  been  given,  such  testimoDy,  though  vahuble 
as  an  aid  in  determining  the  amount  of  damages,  is  not  condusiTe  oo 
the  court,  but  it  may  use  its  own  Judgment  and  experience  In  regard  to 
the  matter. 

Action  by  Rebecca  Isear  against  Manrice  J.  Burstein  to  compd 
defendant  to  remove  a  wall  of  his  house,  Ko.  182  Henry  street,  al- 
leged to  encroach  on  defendant's  lot,  known  as  No.  184,  In  the 
same  street,  or  for  damages.     Judgment  for  plaintiff. 

B.  Sultan  and  D.  Leventritty  for  plaintiff. 

M.  S.  &  L  S.  Isaacs  and  A.  L.  Sanger,  for  defendant. 

McADAM,  J.  The  main  question  involved  is  whether  the  waD 
of  the  defendant's  house,  No.  182  Henry  street,  encroaches  upon 
the  plaintiff's  lot  adjoining,  known  as  No.  184,  in  the  same  street 
The  defendant  denied  that  his  wall  overlapped,  as  charged,  and 
alleged  that,  on  the  contrary,  the  plaintiff's  waU  trespas^  upon 
his  premises.  The  parties  were  evidently  sincere,  for  th^  had 
surveys  made  by  city  surveyors,  sustaining  the  contention  urised 
by  ealoh.     In  consequence  of  this  conflict  the  parties  wiecly  agreed. 
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^hea  the  case  was  called,  that  the  coort  take  the  deeds  and  the 
different  surveys,  and  appoint  some  competent,  disinterested  sur- 
veyor to  survey  the  property,  and  stipulated  that  the  survey  made 
by  such  indifferent  surveyor  be  accepted  as  conclusive  <»l  the  ques- 
tion in  dispute.  The  court  acted  upon  the  stipulation,  and  named 
Jacob  Kudolphy,  Esq.,  who,  after  a  earful  survey  and  examination^ 
reported  that  the  defendant's  wall,  on  the  rear  extension  of  his 
house,  encroached  upon  the  plaintiff's  lot,  from  2^  to  2^  inches,  for 
a  distance  of  about  14  feet.  This  was,  by  the  stipulation,  made 
conclusive  on  the  disputed  fact,  leaving  the  court  charged  with  the 
simple  duty  of  determining  the  measure  of  damages,  whioh^  in  an 
action  against  a  wrongdoer  for  encroaching  on  a  neighbor's  wall, 
iB  the  amount  by  which  the  selling  price  of  the  premises  trespassed 
upon  is  reduced  by  the  wrongful  act  Wood's  Mayne,  Dam.  §  569; 
Bedg.  Dam.  (7th  Ed.)  267,  268.  The  experts  called  varied  in  their 
estimate  as  to  the  extent  of  the  depreciation,  placing  it  from  |250 
np  to  1500.  While  this  evidence  is  valuable  as  an  aid  in  deter- 
mining the  depreciation,  it  is  not  conclusive  on  the  court,  which 
may,  notwithstanding,  use  its  own  judgment  and  experience  in  re- 
gard to  the  matter.  Beves  v.  Hyde,  14  Daly,  431;  Muller  v.  Ifyan, 
(City  Ct  N.  Y.)  2  N.  Y.  Supp.  736;  Head  v.  Hargrave,  105  U.  S.  45. 
Upon  the  entire  case,  the  damages  are  assessed  at  (375,  and  the 
plaintiff  is  awarded  a  decree  in  the  alternative,  requiring  the  de- 
fendant to  remove  the  incumbrance  complained  of  within  30  days, 
or  in  default  thereof  that  he  pay  the  plaintiff  J375  as  damages  for 
the  tujury  aforesaid*     Judgment  accordingly,  with  costs. 


AHLBERQ  T.  AHLBEl^G. 

(Superior  Court  of  New  York  City,  Equity  Term.   June^  1893.) 

HABBTAGB—PRESUBfPTiON— Cohabitation. 

A  marriage  wiU  not  be  presumed  from  the  mere  tact  tbat  the  parties 
Uve  together,  where  their  relations  were  meretricious  in  their  Inception.' 

Action  by  Caroline  AUberg  against  Magnus  Ahlberg  for  sepa- 
ration and  alimony.    Judgment  for  defendant, 

A.  P.  Wagener,  for  plaintiff. 

B.  Mathewison,  for  defendant. 

McADAM,  J.  A  contract  of  present  marriage  alone,  withont 
form  of  ceremony  superadded,  constitutes  marriage.  Bish.  Mar.  & 
Div.  §  19.  It  is  a  civil  contract,  to  the  validity  of  which  the  consent 
of  parties  able  to  contract  is  all  that  is  required  by  natural  or 
public  law.  2  Oreenl.  Ev.  §  460.  The  parties  must  intend,  and  the 
agreement  (whether  oral  or  in  writing)  must  evidence,  marriage. 
If  the  parties  agree  eo  instanti  to  take  each  other  for  husband 

^As  to  what  constitutes  a  marriage,  see  Fagan  v.  Fagan,  (Sup.)  11  N.  Y. 
Supp.  748,  and  note. 
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and  wife,  it  is  ipsum  matrlmonitim.  Cheney  v.  Arnold,  15  N.  T., 
at  page  348.  The  acts  of  the  parties  show  that  they  did  not  intend 
marriage.  They  met  on  the  street,  strangers,  and  went  to  a  so- 
called  "furnished-room  house.*'  They  passed  under  different  names, 
and  in  her  correspondence  with  him  she  used  her  name,  not  his. 
Their  relations  were  evidently  meretricious  from  the  beginning, 
and  the  fact  that  they  lived  together  in  illicit  intercourse  is  wholly 
insufficient  to  raise  a  presumption  of  marriage.  Bose  v.  Qark,  8 
Paige,  574;  Clayton  v.  Wardell,  4  N.  Y.  230.  The  unfortunate  posi- 
tion of  the  plaintiff  is  to  be  regretted,  but,  where  {parties  seriously 
contemplate  marriage,  there  is  no  trouble  in  a  large  city  like 
New  York  to  find  some  clergyman,  judge,  alderman,  or  other  official 
willing  to  officiate.  If  this  is  not  to  the  liking  of  the  parties,  and 
they  prefer  a  common-law  contract,  they  should  take  care  dther 
to  reduce  their  agreement  to  writing  or  induce  willing  friends  to 
witness  the  obligation.  All  these  safeguards  were  disregarded, 
and  the  parties  must  abide  the  conse<iuences.  Upon  the  entire 
case,  there  must  be  judgment  for  the  defendant. 


EUBLINSKY  v.  BUBLINSKY. 
(Superior  Court  of  New  York  City,  Special  Term.    July  20,  1893.) 

1.  DrVORCB — AlIKONT  FB2fDENTK  LfTB. 

Wliere  defendant,  in  an  action  for  divorce  on  the  ground  of  adnlterj, 
denies  the  charj^e  on  otith,  she  will  be  granted  alimony  and  counsel  feei, 
though  it  appears  by  plaintiff's  affidavits  that  she  is  gunty  of  the  charga 
a.  Same— Poverty  of  Husband. 

In  an  action  by  a  husband  for  a  divorce  on  the  ground  of  adultery,  wbidi 
defendant  denies  on  oath,  the  poverty  of  the  husband  is  not  a  defense  to 
an  appUcation  for  aUmony  pendente  lit& 

Action  by  Moritz  Bublinsky  against  Maritta  Bublinsky  for  ab- 
solute divorce.  Defendant  moves  for  alimony  and  counsel  fees. 
Granted. 

Jacob  Levy,  for  the  motion. 

C  Bell,  opposed. 

GILDERSLEE VE,  J.  This  is  a  motion  by  the  defendant  for  ali 
mony  and  counsel  fee  pendente  lite.  The  husband  sues  for  abso- 
lute divorce  on  the  ground  of  adultery.  The  answer  of  the  wife 
denies  the  alleged  adultery,  and  asks  for  a  separation.  The  affi- 
davits submitted  by  the  wife  allege  her  extreme  poverty,  and  dt^ 
pendence  for  supi)ort  on  her  relatives.  The  plaintiff  submits  sev 
eral  affidavits  in  support  of  his  charge  of  adultery  on  the  part  of 
tlie  defendant,  and  also  alleging  poverty  as  a  further  reason  why 
tbe  court  should  not  grant  any  alimony  or  counsel  fee.  In  an  ac- 
tion for  divorce  by  the  husband  against  the  wife  for  adultery,  she  i& 
entitled  to  an  allowance  for  her  support  pending  the  litigation,  and 
to  a  further  sum  to  enable  her  to  defend  the  action,  if  she  denies. 
on  oath,  the  charge  of  adultery,  although  it  may  apx>ear  by  af  • 
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davits  on  the  part  of  the  husband  that  she  is  gnilty  of  the  charge. 
The  poverty  of  the  husband  forms  no  defense  to  such  an  applica< 
tion,  although  the  circumstances  in  life  of  the  parties  should  be 
taken  into  consideration  in  fixing  the  amount.  Hallock  v.  Hal- 
lock,  4  How.  Pr.  160.  The  general  rule  is  to  award  such  allowance 
to  a  wife  sued  for  divorce,  almost  as  a  matter  of  course,  where  a 
substantial  defense  is  disclosed,  and  not  to  try  the  merits  upon 
conflicting  affidavits.  Leslie  v.  Leslie,  6  Abb.  Pr.  (N.  8.)  198.  I 
am  of  the  opinion,  after  careful  consideration  of  the  papers  before 
me,  that  the  plaintiff  should  pay  his  wife  f 6  a  week  alimony,  and 
a  counsel  fee  of  f 26. 


MURRAY  et  &},  y.  BAUTH  et  aL 

<SuiKrlor  Court  of  New  York  City,  Special  Term.    July  24,  1893.) 

Lis  Pendens— Motion  to  Cancel. 

Though  an  undextaking  in  discharge  of  a  mechanic's  lien  after  action 
was  brought  to  foreclose,  and  notice  of  lis  pendens  filed,  has  been  given 
as  provided  by  Laws  1885,  c.  3  li!,  §  24,  subd.  6,  a  motion  to  canc^  the 
lis  pendens  ^ill  not  lie,  as  Code  Civil  Proc.  §  1674,  authorizing  such  relief, 
does  npt  include  such  case,  but  only  applies  (1)  where  the  action  )s  settled, 
discontinued,  or  abated,  or  final  Judgment  rondored  against  the  party  filing 
the  notice,  and  the  time  to  appeal  has  expired;  (2)  where  plaintiff  lUing 
the  notice  unreasonably  neglects  to  proceed;  and  (3)  in  a  judgment  cred- 
itors* action,  where  the  amount  is  paid  into  court,  or  a  bond  therefor  is  filed. 

Action  by  James  Mnrray  and  others  against  John  C.  Barth  and 
othera  to  foreclose  a  mechanic's  lien.  The  owner  of  the  property 
moves  to  cancel  a  lis  pendens,  notice  of  which  was  theretofore  filed. 
I>enied. 

Knrzman  &  Frankenheimer,  for  the  motion. 
G.  6.  Bloomfield,  opposed. 

GILDEESLEEVE,  J.  This  is  a  motion  to  cancel  a  lis  pendens. 
The  action  was  brought  to  foreclose  a  mechanic's  lien.  The  defend- 
ants, who  are  the  owners  of  the  premises,  were  allowed  to  give 
an  undertaking,  under  subdivision  6,  §  24,  c.  S42,  of  the  I^ws  of 
1885,  in  discharge  of  the  lien,  and  an  order  was  granted  dischar- 
^ng  the  same.  But  the  lis  pendens  which  the  plaintiffs  filed  still 
remains,  and  defendants  now  move  to  have  it  canceled,  claiming 
that  they  are  entitled  to  the  relief  sought,  for  the  reason  that 
they  have  amply  secured  the  plaintiffs'  rights  bv  the  bond  which 
they  have  filed  in  discharge  of  the  mechanic's  lien.  I  am  of  the 
opinion  that  it  is  not  within  the  power  of  the  court  to  cancel  the 
lis  pendens  in  this  case.  Section  1674  of  the  Code  provides  under 
^what  circumstances  a  lis  pendens  may  be  canceled,  which  are: 
<1)  Where  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  therefrom  has  expired;  (2)  if  a  plaintiff  fil- 
ing the  notice  unreasonably  neglects  to  proceed  in  the  action;  and 
(S)  in  a  judgment  creditor's  action,  upon  payn^ent  into  court  of 
the  amount  indicated,  or  the  filing  of  the  bond  specified  in  the  sec- 
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tion.  None  of  these  conditions  are  presented  in  the  case  at  bar. 
Where  the  action  is  one  in  which  the  right  is  given  the  plaintiif 
by  the  Code  to  file  a  lis  pendens,  the  right  is  absolute,  not  resting 
in  the  discretion  of  the  court;  and  if  the  notice  is  properly  filed 
it  may  not  be  canceled,  except  pursuant  to  the  provisions  of  sec- 
tion 1674  of  the  Code.  Beman  v.  Todd,  124  N.  Y.  114,  26  N.  E. 
Bep.  326.  The  provisions  of  the  section  should  be  strictly  fol- 
lowed, in  all  their  essential  requirements.  Willis  v.  Bellamy,  53^ 
K.  Y.  Super.  Ct.  97.  The  general  term  of  the  court  of  common 
pleas  held  in  the  case  of  Niebuhr  v.  Schreyer,  13  Daly,  546,  that 
^^the  right  to  file  a  lis  pendens  is  an  absolute  right,  not  depending 
on  the  discretion  of  the  court,  and,  a  proper  notice  once  filed  in 
a  prox)er  action,  the  court  can  only  order  canceled  when  the  ac- 
tion shall  be  settled,  discontinued,  or  abated,  or  final  judgment 
rendered  against  the  party  filing  the  notice,  and  the  time  to  appeal 
has  expired,  or  when  the  party  unreasonably  neglects  to  pro- 
ceed." Since  that  decision  was  rendered,  however,  the  legisla- 
ture (Laws  1892)  has  extended  the  scoi)e  of  the  statute,  (section 
1674  of  the  Code,)  so  that  now,  in  a  judgment  creditor's  action^ 
the  lis  pendens  can  be  canceled  ui)on  paying  money  into  court 
or  giving  a  bond  as  provided  for  in  the  section.  But  this  amend- 
ment does  not  affect  the  case  at  bar,  which  is  an  action  to  fore- 
close a  mechanic's  lien,  not  a  judgment  creditor's  action;  and  the 
rule  above  laid  down,  that  the  statute  must  be  strictly  construed, 
and  that  the  court  has  no  power  to  cancel  the  lis  pendens,  ex- 
cept in  accordance  with  the  provisions  of  section  1674  of  the  Code, 
controls  this  motion.  The  motion  to  cancel  the  lis  pendens  must 
be  denied,  with  f  10  costs. 

(2  Misc.  Rep.  487.) 
ZIEHEN  V.  SMITH  et  aL 

(RocklaQd  County  Court    February,  1883.) 

Vendor  ahd  Pubohasbb— DsFAUiiT  of  Vendob— Tbnder  bt  Pubchaskb. 

The  existence  of  liens  on  land  subject  to  a  contract  of  sale  is  snfficieDt 
proof  of  the  vendor's  default  to  authorize  the  purchaser  to  rescind  the 
contract,  and  sue  for  money  paid  under  the  contract,  without  matdns  & 
formal  tender  of  perfonnance  on  his  part  Morange  v.  Morris,  ^42  N.  Y. 
48;  Hewison  v.  Hoffman,  (Com.  PL  N.  Y.)  4  N.  Y.  Supp.  621,  followed. 

Action  by  Ziehen  against  David  J.  Smith  and  John  J.  Smith  to 
recover  money  paid  by  plaintiff  on  a  contract  for  the  pnrchase  of 
land.  There  was  a  verdict  for  plaintiff,  and  defendants  move  for 
a  new  trial     Denied. 

Abram  S.  Demarest,  for  plaintiff. 
Frank  P.  Demarest,  for  defendants. 

WEIANT,  J.  On  August  10, 1892,  the  defendant  David  J.  Smith, 
by  John  J.  Smith,  his  agent,  and  codefendant  in  this  action,  al- 
tered into  a  written  contract,  whereby  he  agreed  to  sell  to  the 
plaintiff  in  this  action  a  parcel  of  real  property  therein  described 
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for  the  consideration  of  f3,500,  which  was  to  be  paid  and  secured 
as  follows:  f500  cash  upon  the  execution  of  the  contract;  f300 
cash  on  the  15th  day  of  September,  1892;  to  assume  a  mortgage 
of  f  1,000  then  upon  the  property;,  and  for  the  balance  of  f  1,700 
the  plaintift  was  to  give  the  vendor  his  bond  and  mortgage  upon 
the  said  premises,  payable  on  or  before  one  year  after  date.  The 
vendor  agreed  that  he  would  *nt)y  good  and  sufficient  deed,  subject 
to  a  mortgage  of  f  1,000,  convey  and  assure  to  the  plaintiff  the 
said  premises."  The  contract  does  not  express  in  words  when 
this  conveyance  was  to  be  given,  but  the  clear  understanding  ap- 
pears from  the  entire  writing  to  be  that  the  payment  of  the  |300, 
the  giving  of  the  f  1,700  bond  and  mortgage  on  September  15,  1892, 
by  &e  plaintiff,  and  the  delivery  of  the  deed  by  the  vendor,  were 
to  be  concurrent  acts.  The  plaintiff,  at  the  time  the  contract  wa» 
entered  into,  x>^id  the  defendant  David  J.  Smith,  through  his  broth- 
er and  agent,  John  J.  Smith,  the  (500  cash.  Prior  to  the  15th 
day  of  September,  1892,  the  plaintiff  caused  a  search  of  the  title 
to  be  made,  and  thereupon  discovered  that  there  was  upon  the 
premises,  besides  the  f  1,000  mortgage  to  be  assumed,  another  mort- 
gage to  one  John  F.  Shankey  for  (1,500,  bearing  date  May  12,  1888, 
and  recorded  May  11,  1891.  The  parties  seem  never  to  have  had 
any  communication  with  each  oilier  thereafter  about  the  sale. 
Mr.  Andrew  X.  Fallon,  an  attorney  and  counsellor,  made  a  search 
of  the  title  of  this  property,  and  on  the  same  day  called  on  the 
defendant  John  Smith,  and  asked  him  about  the  (1,500  mortgage. 
Smith  replied  that  he  **was  to  meet  his  attorney,  who  would  fix  the 
matter.''  He  also  testified  that  he  repeated  his  statement  to  the 
defendant  David  J.  Smith,  who  answered  that  he  did  not  know  any- 
thing about  the  f  1,500  mortgage.  A  suit  for  the  foreclosure  of 
this  (1,500  mortgage  appears. to  have  been  commenced,  and  a  note 
of  pendency  thereof  filed  in  the  office  of  the  county  clerk 
on  July  21,  1892,  and  wherein  a  judgment  was  granted  September 
30, 1892,  under  which  the  premises  were  subsequently  sold  and  con- 
veyed. Thus  the  matter  stood  without  further  interview  or  com- 
munication between  the  parties  until  the  bringing  of  this  action. 
The  action  was  tried  and  disposed  of  as  one  brought  by  a  vendee 
against  a  vendor  to  recover  back  the  |500  paid,  and  damages  for 
the  expense  which  the  plaintiff  incurred  in  his  preparation  to 
carry  out  the  contract.  The  complaint  was  dismissed  as  to  the 
defendant  John  J.  Smith,  and  as  to  David  J.  Smith  the  case  was 
submitted  to  the  jury,  who  rendered  a  verdict  for  the  (500  and  in- 
terest, and  (25  for  the  expenses  of  the  search  of  titie.  During 
the  course  of  the  trial,  by  motion,  and  upon  the  submission  of  the 
cause  to  the  jury,  by  request  to  charge  the  defendant's  counsel  contend- 
ed for  the  legal  proposition  that,  in  order  that  tlie  plaintiff  might  re- 
cover, he  was  bound  to  prove  that  he  demanded  of  the  defendants 
a  performance  of  the  contract,  and  tendered  a  performance  on  his. 
part  This  the  court  refused  to  do.  A  motion  for  a  new  trial 
was  then  made  upon  the  minutes,  and  exceptions  taken,  which 
raised  the  question  that  I  am  now  called  upon  to  decide. 
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There  does  not  seem  to  be  accord  of  authorities  touching  this 
question.  In  Hudson  v.  Swift,  20  Johns.  24,  which  was  an  action 
to  recover  back  part  of  the  consideration  money  paid  on  a  contract 
for  the  purchase  of  land,  it  w^as  held  that  the  plaintiff  must  show 
that  he  has  tendered  the  residue  of  the  pui'chase  money,  and  de- 
manded a  deed,  so  as  to  put  the  vendor  in  a  default  This  was 
a  case,  also,  where  the  covenants  were  dependent,  and  the  payment 
of  the  money  was  an  act  to  be  concurrently  done  with  the  giving 
of  the  deed.  In  FuUer  v.  Hubbard,  6  Cow.  13,  the  vendee  also  sought 
to  recover  back  the  purchase  money  he  had  paid,  and  it  was  there 
decided  that,  where  one  agrees  to  convey  on  the  payment  of  money^ 
the  vendee  must  not  only  tender  or  pay  the  money,  but  he  must 
demand  a  conveyance;  citing  Hudson  v.  Swift,  20  Johns.  24.  The 
plea  of  the  plaintiff  therein  was  of  a  judgment  that  was  a  lien 
upon  the  lands,  and  the  judgment  in  his  favor  in  the  trial  court 
was  reversed.  The  same  principle  was  laid  down  in  Green  v. 
Oreen,  9  Gow.  47,  and  the  case  of  Hudson  v.  Swift,  20  Johns.  H, 
approved.  In  Hartley  v.  James,  50  N.  Y.  38,  Judge  Allen,  writ- 
ing the  opinion,  says,  at  page  42: 

'The  general  rale  is  that,  wli«i  the  acts  of  the  parties  are  to  be  coneurrent, 
it  is  the  duty  of  him  who  seeks  to  maintain  an  action  for  a  breach  of  tlie 
contract,  either  by  way  of  damages  for  the  nonp^rformanGe,  or  for  the  recov- 
ery of  money  paid  thereon,  not  only  to  be  ready  and  willing  to  perform  ob 
his  part,  but  he  must  demand  performance  from  the  other  party." 

And  again: 

"In  this  state  the  role  is  that  he  must  also  tender  peiforaumce  on  Us 
part" 

The  learned  Judge  cites  with  approval  the  cases  above,  and 
adds: 

"The  necessity  of  a  formal  tender  or  offer  of  performance  by  the  one  party, 
and  a  demand  of  performance  by  the  other,  may  be  obviated  by  the  acts  of 
the  party  sought  to  be  charged,  as  by  his  express  refusal  to  perform,  or  by 
putting  himself  in  a  position  in  which  performance  is  impossible;  Mere  de- 
fect of  title  in  the  vendor  and  a  present  inability  to  give  such  a  title  as  the 
contract  calls  for,  may  not,  in  all  cases,  and  und^  aU  drcomstonces,  dis^ 
pense  with  a  tender  of  payment  and  a  demand  of  a  conveyance  by  the  ven- 
dee, in  order  to  entitle  the  latter  to  maintain  an  action  toe  the  money  already 
paid,  or  to  defend  an  action  for  the  purchase  money,  if  the  paym^it  becomes 
due  before  a  deed  is  to  be  given  by  the  terms  of  the  contract  Under  some 
circumstances  the  court  will  not  hold  a  contract  void  by  reason  of  the  ina- 
bility of  the  seller  to  make  a  perfect  Htle,  but  wiU  put  the  purchaser  to  a 
tender  of  payment  and  a  demand  of  the  deed,  to  the  end  that  the  sell^*  may 
make  his  title  good."  "If  a  seUer  of  lands  by  an  executory  contract  of  sale, 
before  tlie  day  of  perfo nuance,  gives  notice  of  his  intention  not  to  perform, 
or  absolutoly  refuses  to  perform,  or  on  being  applied  to  is  imable  to  perform, 
or  offers  a  defective  title,  a  formal  tender  and  offer  of  paym^it  and  demand 
of  a  deed  by  the  piu*chaser  is  not  necessary  to  entitle  him  to  treat  the  era- 
tract  as  rescinded,  and  recover  back  what  he  lias  paid  thereon." 

The  learned  judge  under  each  proposition  cites  authorities  sus- 
taining the  same. 

In  Bogardus  v.  Insurance  Co.,  101  N.  Y.  328,  4  N.  E.  Bep.  522, 
Chief  Judge  Kuger,  expressing  the  opinion  of  the  court  at  page 
335, 101  N.  Y.,  and  page  524,  4  N.  E.  Eep.,  says: 
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"It  Is  onljr  when  fhe  nonperformance  is  of  a  conditl<Hi  precedent;  or  where 
BUGb  pai'ty  has  wholly  refused  to  perform,  or  wholly  disabled  himself  from 
completing  a  substantial  p<.Tfonnance,  that  the  other  party  is  relieved  from 
I»erf(»rmance  or  a  tender  mereof." 

Thus  it  seems  to  be  clear  that  under  the  general  rule  the  party 
charging  the  default  of  the  other  and  seeking  redress^  where  the 
acts  are  concurrent,  must  show  a  tender  of  performance  on  his 
part,  and  a  demand  of  performance  by  the  other  party,  in  order  to 
maintain  an  action  such  as  this,  llie  exceptions  are  failure  in 
performance  of  some  condition  precedent,  or  the  refusal  of  the  party 
charged  to  perform  on  his  part,  or  the  imjwssibility  or  inability 
on  his  part  to  perform.  In  this  case  there  was  neither,  on  the  part 
of  the  defendant,  as  I  understand  the  authorities.  There  is  no 
pretense  of  a  refusal  of  the  vendor,  as  nothing  ever  passed  betweeiif 
the  parties  on  the  subject  of  performance.  He  had  no  condition 
precedent  to  perform.  There  is,  however,  the  claim  of  inability 
of  the  defendant  to  -pertorm.  It  does  not  seem  to  me  that  the 
existence  of  this  $1,500  mortgage  as  a  lien  upon  the  premises  on  the 
day  for  closing  of  the  contract  was  an  inability  such  as  the  rule 
of  the  law  cited  contemplates.  It  evidently  means  one  that  the 
defendant  was  powerless  to  overcome.  Judge  Allen,  in  the  cita- 
tion from  his  opinion  in  Hartley  v.  James,  50  N.  Y.  38,  used  the 
words,  "putting  himself  in  a  position  in  which  performance  is  im- 
I)088ible."  Chief  Judge  Ruger,  in  Bogardus  v.  Insurance  Co.,  101 
N.  Y.  328,  4  N.  E.  Rep.  522,  uses  the  words,  '^as  wholly  refused  to 
perform,"  or  "wholly  disabled  himself  from  completing  a  substantial 
performance."  In  Burwell  v.  Jackson,  9  jS".  Y.  535,  Judge  Selden,  at 
page  547,  uses  these  words: 

*'I  think  it  may  be  assumed,  therefore,  that  the  law  is  that,  where  the  title 
of  a  vendor  who  has  contracted  to  convey  is  ti>tally  destroyed,  the  vendee  Is 
not  bound  either  to  offer  to  perform  on  his  own  part  or  to  require  perform- 
once  by  the  vendor,  bnt  may  at  once  treat  the  contract  as  resdnded." 

It  seems  to  me  that  the  plaintiff  in  this  case  has  not  the  right 
in  law  to  assume  the  inability  of  the  defendant  to  remove  ttiis 
incumbrance  at  any  time,  even  up  to  and  at  the  time  of  completing 
the  sale.  Friedman  v.  Dewes,  33  N.  Y.  Super.  Ct.  450.  He  might 
at  the  very  time  of  the  plaintiff's  paying  the  balance  of  the  purchase 
money,  and  manifesting  his  readiness  and  desire  to  close  the  sale, 
have  been  able  to  have  the  incumbrance  removed.  In  that  respect 
the  case  differs  from  Burwell  v.  Jackson,  9  N.  Y.  535,  for  there  the 
title  of  the  vendor  was  extinguished  by  the  sale  under  the  mort- 
gage before  the  time  to  complete  the  sale  under  the  contract.  But 
the  counsel  for  the  plaintiff  confronts  my  reasons  and  conclusions 
with  authorities  which  do  not  seem  distinguishable  from  this  case. 
He  cites  Morange  v.  Morris,  ^42  N.  Y.  48,  32  How.  I^.  ITS.  That  was 
an  action  to  recover  by  a  vendee  similar  to  tliis,  and  in  the  head- 
note  it  is  laid  down  as  the  law  that,  when  the  several  acts  were 
to  be  x)erformed  at  the  same  time,  and  the  obligations  of  the  parties 
in  respect  to  them  were,  therefore,  mutual  and  dependent,  ordi- 
narily, in  such  case,  it  is  incumbent  on  each  party  to  perform  or 
tender  a  perfcwrmaiice  on  his  part  in  order  to  put  the  other  party 
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in  default;  but  where  the  defendant  was  nnable  to  x>erfonn  his 
agreement  for  the  reason  that  the  premises  were  Incumbered  with 
liens,  the  plaintiff  was  excused  from  tendering  payment  and  offer- 
ing to  perform  on  his  part  on  the  day  specified.  The  case  holds 
that  the  existence  of  the  incumbrances  at  the  time  fixed  in  the 
agreement  for  the  execution  and  delivery  of  the  deed  was  a  breach 
of  the  agreement  on  the  part  of  the  vendor,  which  put  it  out  of  his 
I)ower  to  perform,  and  excused  the  plaintiff  from  tendering  pay- 
ment But  in  that  case  it  api)ears  that  the  parties  did  meet,  and 
the  defendant  tendered  a  deed  with  the  incumbrances  then  upon 
the  property,  and  the  plaintiff  refused  to  accept  It  might  be  that 
the  vendee  had  the  right  to  assume,  upon  the  vendor's  own  acta 
and  conduct,  that  he  was  confessedly  unable  to  have  the  incum- 
brances removed.  That  is  not  this  case.  Judge  Allen,  in  Hartley 
V.  James,  50  N.  Y.  38,  at  page  44,  distinguishes  tliat  case.  So,  also, 
in  Bigler  v.  Morgan,  77  N.  Y.  312, — a  case  brought  to  recover  dam- 
ages,— Judge  Rapallo,  writing  the  opinion,  thus  speaks  of  the 
case  of  Morange  v.  Morris:  He  says  that  case  *%  cited  aa  an  au- 
thority for  the  propositions  that  in  an  action  like  this  the  refusal 
or  admitted  inability  of  a  party  to  a  contract  of  this  description 
to  perform  dispenses  not  only  with  an  actual  tender  of  perform- 
ance by  the  other  party,  but  with  readiness  to  perform.  That  case 
is  not  an  authority  for  any  such  proposition."  In  Binaldo  v.  Haus- 
mann,  52  How.  Pr.  190,  which  was,  however,  an  action  on  the  part 
of  the  vendor  to  compel  the  vendee  to  perform,  Judge  Van  Brunt 
says: 

"I  am  aware  that  the  lan^image  of  the  court  in  the  case  of  Morange  v.  Mor- 
ris, *42  N.  y.  48,  sustains  the  defendant's  position  in  this  case.  The  court 
says  that  it  is  the  duty  of  the  seller  to  have  the  mortgages  discharged  before 
the  time  arrived  at  which  he  had  stipulated  to  convey.  The  laying  down  of 
so  broad  a  principle  was  not  necessary  to  a  dedslon  of  that  case.  The  case 
of  Hinckley  v.  Smith,  51  N.  T.  21,  is  a  much  later  authority,  and  is  in  direct 
conflict  upon  this  point  with  the  case  of  Morange  v.  Morris.  The  case  of 
Hinckley  v.  Smith  lays  down  the  rule  that  the  seller  must  be  in  the  position 
at  the  time  he  is  to  convey,  and  upon  the  rec^pt  of  the  purchase  piice^  to 
deUver  just  the  title  he  has  agreed  to  convey." 

But,  notwithstanding  these  criticisms,  and  the  distinguishing 
of  the  case  of  Morange  v.  Morris,  in  the  case  of  Hewison  v.  Hoffman, 
4  N.  Y.  Supp.  621,  we  find  that  decision  approved  and  followed 
by  the  general  term  of  the  court  of  common  pleas  of  the  city 
of  New  York.  That  was  an  action  similar  to  this,  brought  by  the 
vendee  to  recover  back  from  the  vendor  $100  paid  at  the  time  of 
executing  the  contract.    Judge  Daly,  writing  the  opinion,  says: 

**On  the  day  named  in  the  agreement  of  the  parties  for  the  d^very  of  the 
deed,  the  vendor,  the  defendant,  was  unable  to  perform  because  of  incum- 
brances upon  the  property  which  she  was  to  convey  to  the  phiintiff.  The  ex- 
istence of  those  incumbi-ances  at  the  time  fixed  in  the  aj^'cement  wjis  a  breadi 
of  the  a^eement  on  defendant's  part,  which  put  it  out  of  her  power  to  per- 
form, and  excused  the  plaintiff  from  tendering  payment,"  dtlng  Morange  t. 
Morris,  *42  N.  Y.  48.  *Tlaintiff  was  therefore  not  in  defanlt  in  not  attendhig 
on  the  day  named  with  the  moneys  or  mortgage." 

Thus,  notwithstanding  the  reasons  assigned  and  authorities  cited 
tx>  sustain  the  view  I  entertained  upon  the  trial,  and  still  hold,  I 
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am  confronted  with  the  decisions  of  higher  courts  and  of  judges 
of  wider  experience  and  legal  knowledge,  that  appear  to  hold  that 
a  tender  of  performance  on  the  part  of  the  plaintiff,  and  demand 
by  him  of  performance  by  the  defendant  before  suit  brought,  is  not 
essential  to  authorize,  the  maintenance  of  an  action  such  as  this. 
Ingalls  V.  Hahn,  47  Hun,  104,  is  cited  as  holding  that  the  existence 
of  liens  on  the  property  is  sufficient  proof  of  the  seller's  default.  It 
therefore  occurs  to  me  that  my  own  convictions  should  be  sur- 
rendered to  those  of  my  superiors  and  more  experienced  judicial 
associates. 

The  merits  of  the  case  are  with  the  plaintiff,  and  it  may  be  well 
to  give  him  the  benefit  of  the  doubt  Had  the  sale  under  the  fore- 
closure of  the  mortgage  and  conveyance  thereunder  been  made 
prior  to  the  15th  day  of  September,  1892,  there  would  have  been 
such  inability,  under  the  autiiorities,  as  would  have  dispensed  with 
the  necessity  of  tender  of  i)erformance  and  demand  of  the  deed 
by  the  plaintiff,  but  this  form  of  disability  did  not  arise  until  after 
the  above  date.  It  may  be  that,  under  the  circumstances,  a 
waiver  of  this  tender  and  demand  may  be  inferred,  and  the  verdict 
sustained  on  that  ground.  As  remarked  above,  this  agreement 
between  the  parties  seems  to  carry  the  understanding  that  the  con- 
veyance was  to  be  delivered  at  the  same  time — on  September  15, 
1892 — ^as  the  |300  payment  was  to  be  made  and  the  f  1,700  bond  and 
mortgage  given  by  the  plaintiff,  but  the  contract  does  not  so  ex- 
pressly provide.  The  foreclosure  action  of  this  f  1,500  mortgage  was 
then  pending.  The  time  of  the  defendant  to  answer  had  expired, 
and  no  answer  had  been  interposed.  The  parties  never  met  for 
explanation,  and  neither  at  any  time  made  any  advance  to  carry 
out  the  agreement  and  complete  the  sale.  A  judgment  sale  and 
conveyance  followed,  and  it  may  be  that  these  circumstances  au- 
thorized the  inference  that  the  defendant  was  unable,-and  had  been 
at  all  times,  to  take  care  of,  and  have  this  incumbrance  removed. 
His  failure  to  in  any  way  communicate  with  the  plaintiff,  or  to 
advise  him  as  to  his  purpose  in  reference  to  the  same,  may,  together 
with  the  facts  that  the  plaintiff  was  present  at  aU  times  in  occupa- 
tion of  the  premises,  and  remained  there  until  after  the  conveyance 
Tinder  the  foreclosure,  warrant  a  finding  of  a  waiver  of  tender  or 
performance  and  demand  of  the  deed  on  the  day  named,  and  that 
the  matter  might  be  considered  open  and  pending,  and  awaiting 
the  defendant's  efforts  to  have  the  incumbrance  in  some  way  re- 
moved or  canceled,  until  it  was  finally  rendered  impossible  on  his 
part  by  the  conveyance.  And  the  time  having  thus  been  reached 
when  the  title  passed  from  the  defendant,  the  case  would  become 
one  when  it  would  fall  within  the  exception  to  the  general  rule  of 
inability  to  perform,  and  thus  tender  and  demand  be  excused.  The 
motion  for  a  new  trial  is  accordingly  denied. 
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In  te  SMITH'S  WILL. 
<S«rt\)pite*g  Court,  St  Lawrence  County.    July  20,  189a) 

1.  Wills— Knowlbdob  of  Contents— Prbsumption. 

Where  It  appears  that  a  will  was  executed  with  all  the  formalities  pre- 
scribed by  law,  it  will  be  presumed  that  it  was  read  to  testator,  who, 
thoUf^h  unable  to  read  or  write,  was  a  prudent  man«  and  exercised  mote 
than  ordinary  care  in  the  saf e-keepini?  of  his  wilL 

2.  Samb— Delusions. 

A  belief  by  testator,  founded  on  rumors  wliich  he  had  heard,  that  the 
son  of  his  wife  was  not  his  son,  in  consequence  of  whidi  he  dlsinheiltpd 
such  son,  is  not  a  delusion,  though  he  may  hare  been  mistaken  in  such 
beUef. 

Proceeding  for  the  probate  of  the  will,  and  codicil  thereto,  of 
Owen  Smith,  deceased.    Granted. 
Henry  E.  Seaver,  for  proponent 
H.  D.  Ellsworth  and  L.  P.  Hale,  for  residuary  legatees. 
Lawrence  Russell  and  Thos.  Spratt,  for  contestant 

VANCE,  8.  The  probate  of  the  instruments  offered  as  the  last 
will  and  testament,  and  a  codicil  thereto,  of  Owen  Smith,  deceased, 
is  opposed  on  two  grounds:  First,  that  said  instruments  were  not 
the  last  will  and  testament  of  deceased,  because  of  want  of  proof 
of  knowledge  of  the  contents  at  the  time  of  the  execution  thereof; 
second,  because  oi  the  mental  condition  of  the  deceased,  it  being 
claimed  that  he  acted  under  a  delusion  as  to  the  paternity  of  his 
son,  which  rendered  him  incompetent  to  make  a  will  affecting 
the  interests  of  such  son.  The  evidence  clearly  shows  that  Owen 
Smith  could  neither  read  nor  write,  and  it  does  not  distinctly  ap- 
pear that  either  instrument  was  read  to  him.  It  clearly  appears 
that  tlie  deceased  exercised  more  than  ordinary  care  concerning 
the  safe-keeping  of  his  wiQ;  that  he  was  a  careful,  prudent,  calcu- 
lating man  in  all  his  business  transactions;  and  tiiat  at  the  time 
of  the  execution  of  each  instrument  he  declared  the  one  to  be  his 
last  will  and  testament  and  the  other  a  codicil  thereto.  It  is  not 
to  be  presumed  that  a  man  of  prudence  and  care  affixed  his  mark 
to  an  instrument,  and  made  a  declaration  as  to  what  that  instru- 
ment was,  without  knowledge  of  its  contents.  If  any  presumption 
is  to  be  indulged,  it  is  that  he  knew  the  contents  of  the  paper. 
All  the  requirements  of  the  statute  as  to  the  execution  of  the  instru- 
ments were  fully  complied  with,  and  this  court  cannot  add  another, 
— that  because  of  his  lack  of  education  it  must  be  made  to  appear 
that  the  instrument  was  read  to  him. 

The  chief  reliance,  however,  of  the  contestant  is  upon  his  claim 
that  at  the  time  of  the  execution  of  the  will  and  codicil  his  father 
was  subject  to  a  delusion  as  to  legitimacy  of  contestant  The  proof 
shows  that  Owen  Smith  and  Louisa,  his  wife,  were  married  at  Can- 
ton, N.  Y.,  in  1850.  That  at  the  time  they  were  in  the  employ  of 
Minturn  Harrison,  in  whose  employ  they  remained  for  about  a  year 
after  marriage.  They  then  commenced  housekeeping  upon  a  lot 
of  50  acres  which  he  held  under  contract,  the  purchase  price  of 
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which  was  only  partially  paid.  About  18  monthB  after  marriage 
there  was  bom  to  them  a  son,  Henry  Smith,  the  contestant,  their 
only  child.  The  couple  continued  to  reside  on  the  lot  before  men- 
tioned until  July  27,  1892,  when  Owen  died.  Their  possessions  had 
gradually  increased  until  it  had  become  a  farm  of  125  acres,  under 
good  cultivation,  and  well  stocked.  In  addition  to  this,  there  was 
owned  at  the*  time  of  his  death  four  or  five  hundred  dollars  in  money 
or  note.  He  was  an  industrious,  careful,  prudent  man;  his  only  faulty 
aside  from  the  alleged  delusion,  being  the  indulgence  at  times  to 
excess  in  the  use  of  intoxicants.  At  some  time,  (it  does  not  ap- 
pear clearly  when,  before  15  or  18  years  ago,)  there  were  stories 
afloat  in  the  neighborhood  concerning  the  Smith  family,  the  nature 
of  which  the  evidence  does  not  fully  disclose,  which  had  come  to 
the  ears  of  Owen.  When  Henry  was  about  seven  or  eight  years 
of  age,  Owen  came  home  from  Canton,  intoxicated,  and  while  in 
that  condition  informed  his  wife  that  he  had  been  told  that  Henry 
was  not  his  child.  This  was  repeated  several  times  each  year 
for  almost  30  years,  the  language  used  being  sometimes  a  positive 
assertion  that  Henry  was  not  his  child,  and  that  his  wife  had  been 
untrue  to  him,  and  had  connection  with  other  than  himself.  He 
never  did  so  except  when  intoxicated,  and  never  in  the  presence  of 
others.  Six  or  seven  years  before  his  death  he  called  ujwn  the 
priest  of  his  church,  asking  advice  as  to  how  he  should  treat  his 
wife  in  his  will,  and  stated  that  Henry  was  not  his  son,  and  he 
did  not  intend  to  leave  him  any  of  his  property.  It  does  not  appear 
that  he  ever  mentioned  his  belief  as  to  the  illegitimacy  of  Henry 
to  any  person  except  his  wife  and  his  priest*  By  the  will  the  con- 
testant is  disinherited,  which  he  insists  was  the  result  of  an  insane 
di^lnsion  on  the  part  of  the  deceased.  In  order  to  determine  this 
'question  it  is  necessary  to  determine  exactly  what  a  delusion 
which  incapacitates  is.  JBouvier  defines  a  delusion  as  *'a  diseased 
state  of  the  mind,  in  which  persons  believe  things  to  exist  which 
exist  only,  or  in  the  degree  they  are  conceived  of  only,  in  their  own 
imaginations,  with  a  persuasion  so  fixed  and  firm  that  neither 
evidence  nor  argument  can  convince  them  to  the  contrary."  Sir 
John  Nicholl,  in  the  celebrated  case  of  Dew  v.  Clark,  3  Addams^ 
Ecc.  79,  says: 

'■Wlionever  a  patient  once  conceives  Bomethlnj*  extravagant  to  exist,  wlilcli 
bas  stiU  no  existence  whatever  but  in  his  own  heated  imagination,  and  when- 
ever at  the  same  time,  having  once  so  conceived,  he  is  incapable  of  b^ng» 
or  at  least  being  permanently,  reasoned  ont  of  that  conception,  such  a  patient 
Is  sold  to  be  ludcr  a  delusion." 

Judge  Bedfleld,  in  his  treatise  on  Wills,  says: 

"A  belief  based  upon  evidence  however  slight  is  not  delusion,  which  rests 
on  no  evidence,  but  upon  mere  surmise."    1  Rodf.  Wms,-  p.  86,  note. 

All  the  authorities  to  which  I  have  had  access  agree  that  to 
constitute  a  delusion  there  must  be  a  belief  in  the  existence  as 
a  fact  of  something  which  does  not  exist;  that  such  belief  must 
be  without  basis  for  its  support,  springing  up  without  cause  in  the 
imagination  of  the  person  entertaining  it,  and  become  so  firmly 
v.24N.Y.s.no.ll — 59 
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imj^anted  in  the  mind  as  to  withstand  such  evidence  and  argument 
as  would  convince  reasonable  persons  of  its  falsity.  Was  Owen 
Smith  the  subject  of  such  a  delusion?  It  is  beyond  question  that 
he  believed  that  the  contestant  was  not  his  child,  and  that  such 
beUef  was  without  foundation  in  fact  But  was  this  belief  the 
creature  of  his  imagination?  I  cannot  but  believe  from  the  evi- 
dence that  "the  stories"  which  were  in  circulation  had  much  to  do 
with  this  belief.  The  gossip  of  the  neighborhood  had  lodged  in  lus 
mind  a  poison,  the  venom  of  which,  in  his  sober  hours,  he  was  able 
to  restrain,  but  which,  when  reason  was  driven  out  by  rum,  exhibit- 
ed itself  in  the  charge  of  unchastity  of  his  wife.  It  must  be  re- 
membered that  on  the  first  occasion  in  which  she  says  he  men- 
tioned the  matter  to  her  he  said  he  had  heard  that  Henry  was 
not  his  child.  The  continued  repetition  of  this  charge  for  years 
in  drunkenness  produced  such  an  effect  upon  his  mind  that  he  came 
at  last  to  believe  it,  and  at  length  he  reveals  his  convictions  to  his 
priest.  Thus  the  element  of  a  delusion,  a  belief  existing  without 
cause  other  than  the  imagination  of  the  deluded,  is  wanting. 

The  other  element  of  a  delusion — that  it  must  be  belief  main- 
tained in  opposition  to  evidence  and  argument  that  would  con- 
vince the  ordinary  mind  of  its  falsity — ^is  also  wanting.  So  far  as 
the  evidence  in  this  case  goes,  it  does  not  appear  that  the  wife 
whose  chastity  was  impugned,  nor  the  good  priest  to  whom  he 
w^ent  for  advice,  made  any  attempt  by  argument  or  evidence  to  con- 
vince him  of  his  error.  It  must  be  apparent  that  if  Owen  Smith 
heard  the  report  that  contestant  was  not  his  child,  and  that  report 
was  true,  he  labored  under  no  delusion  in  regard  to  the  matter. 
If  the  report  was  not  true,  it  was  still  evidence  upon  which  he 
could  act,  however  unjust  and  mistaken  his  action  might  be,  with- 
out rendering  what  he  did  the  result  of  insanity.  If  no  such  report 
was  heard  by  him,  and  he  never  believed  his  wife  to  have  been 
untrue  to  him,  then  he  can  be  accused  of  depravity,  not  of  insanity. 
Upon  all  the  evidence  I  cannot  escape  llie  conclusion  that  at 
the  time  of  the  execution  of  the  instruments  offered  for  probate 
Owen  Smith  was  not  the  subject  of  a  delusion  in  regard  to  the 
paternity  of  the  contestant,  and  the  instruments  must,  therefore, 
be  admitted  to  probate. 


GYLLENHAMMER  v.  HOME  BEN.  SOO.  OP  NEW  YORK. 

(Common  Plojis  of  New  York  City  and  Comity,  Trial  Term.    Jane,  1893.) 

MoTUAii  Bbnbfit  iKstTRANCE— Interpretation  of  Poltct. 

A  policy  in  a  mutual  benefit  society  provided  that  the  society  would 
**pay  the  sum  of  $5,000  from  the  mortuary  fund,  as  hereinafter  provided," 
and  that  all  claims  on  the  mortuary  fund,  arising  betwe^i  stated  interrais 
of  assessment,  should  h^  paid  pro  rata  out  of  the  next  succeeding  mortu- 
ary call,  *'but  not  to  exceed  the  face  of  each  certiflcate."  JSTeW,  that  there 
was  no  ambi;:\iity,  so  as  to  rciidtT  applicable  the  rule  that  a  policy  should 
be  construed  most  strongly  against  the  Insurer,  and  thereby  impose  an  ab- 
solute liability  on  the  society  for  .$.").000,  but  it  was  liable  only  for  the 
pro  rata  part  of  the  mortuary  fund  where  it  appeared  that  the  reoerre 
tund  was  not  available. 
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Action  by  Charles  N.  Gyllenhamimer  against  the  Home  Benefit 
Society  of  New  York  to  recover  f  6,000  upon  a  certificate  in  the 
defendant  society.  After  a  verdict  in  favor  of  plaintiff  for  the 
face  of  the  certificate,  defendant  moves,  under  stipulation,  that 
its  actual  value  may  be  established  according  to  law. 

J.  Edward  Swanstrom,  for  plaintiff. 

Mooney  &  Shipman,  (Charles  Blandy,  of  counsel,)  for  defend- 
ant. 

GIEOEBICH,  J.  The  principal  question  litigated  on  the  trial 
of  this  cause  was  whether  the  plaintiff  was  entitied  to  recover  at 
all.  In  case  he  was,  it  was  stipulated  between  the  parties  that 
the  jury  might  render  a  verdict  for  the  face  value  of  the  policy, 
with  interest,  but  that  the  real  value  of  the  same  should  be  ascer- 
tained and  fixed  after  the  rendition  of  the  verdict  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for  the  full  amount 
claimed,  and  the  parties  have  since  appeared  before  me  upon  the 
hearing  had  as  to  the  value  of  the  policy.  The  issue,  as  first  ten- 
dered and  accepted  in  the  action,  seems  to  have  been  lost  sight 
of  upon  the  present  application.  The  pleadings  deal  with  the 
amount  in  the  mortuary  fund  which  can  be  applied  to  the  payment 
of  this  claim,  and  plaintiff  alleges  such  amount  collectible  under 
the  constitution  and  by-laws  of  the  company,  according  to  the 
terms  of  the  contract,  to  be  sufficient  to  cover  his  claim.  The 
answer  puts  this  in  issue,  and  the  proof  thereunder,  as  adduced 
at  the  said  hearing,  subsequent  to  the  trial,  shows  the  amount  col- 
lectible, according  to  the  contract  as  read  by  the  company,  to  be 
but  f  1,048.30.  Therefore,  at  this  stage  of  the  action,  an  interpre- 
tation of  the  contract  being  called  for,  it  is  necessary  to  determine 
whether  such  contract  is  really  to  be  taken  as  express,  excluding 
all  provisions  therein  contained  which  modify  defendant's  lia- 
bility, or  whether  the  amount  shown  to  be  collectible  to  the  mor- 
tuary fund,  under  the  issue  raised  by  the  pleadings,  is  the  proper 
measure  of  the  plaintiff's  recovery. 

The  argument  in  support  of  the  contention  that  the  plaintiff 
is  entitied  to  the  full  value  of  the  policy  proceeds  upon  the  theory 
that  the  familiar  principle  of  strict  construction  being  given  to  a 
policy  of  insurance,  as  against  the  insurers,  should  be  applied, 
and  tiiat  the  words  which  restrict  the  defendant's  liability  should  be 
disregarded  for  ambiguity;  citing  Wadsworth  v.  Jewelers'  &  Trades- 
men's Co.,  132  N.  Y.  540,  29  N.  E.  Rep.  1104.  The  policy  under  con- 
sideration sets  forth  the  company's  obligation  to  pay  "the  sum  of 
five  thousjind  dollars  from  the  mortuary  fund  of  the  society,  and 
not  otherwise,  except  from  the  reserve  fund  as  hereinafter  pro- 
vided." The  conditions  of  the  contract  immediately  follow,  and 
provide  that  all  claims  upon  the  mortuary  fund,  arising  between 
the  stated  intervals  of  assessment,  are  to  be  paid  pro  rata  out  of 
the  next  succeeding  mortuary  call,  **but  not  to  exceed  the  face 
value  of  each  certificate."  The  company  is  conducted  upon  the 
theory  of  a  mutual  benefit  association,  and  the  liability  of  each 
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member  for  death  claims  is  fixed  by  the  terms  of  the  policy.    It 
is  shown  that  the  reserve  fund  is  not  availabla     The  Wadsworth 
Case,  above  cited,  deals  with  a  policy  which  was  certainly  framed 
in  an  ambiguous  manner.     Another  element  was  added  to  the 
body  of  that  policy,  in  providing  for  the  payment  of  clauns^  viz. 
the  application  of  the  avails  of  one  assessment,  should  the  mortuary 
fund  be  insufficient  to  meet  the  claim.     The  decision  in  that  case 
merely  holds  that  these  two  sources  of  payment  were  to  be  taken 
as  conjunctive,  and  not  alternative,  that  being  the  natural  inter- 
pretation of  the  contract     The  opinion  then  goes  on  to  consider 
the  company's  constitution  and  by-laws,  and  construes  an  obscure 
clause,  which  might  very  readily  be  read  in  two  ways,  taking  that 
reading  more  favorable  to  the  plaintiff.     There  is  no  inference  that 
the  company  could  have  been  held  to  the  face  value  of  the  policy, 
irrespective  of  the  amount  collectible  under  its  provisions  as  nat- 
urally understood  by  the  insured.    La  Manna  v.   Accident  Co., 
(Sup.)  10  N.  Y.  Supp.  221,  dealt  merely  with  a  case  where  there 
was  a  lack  of  proof  as  to  circumstances  whereby  the  restrictive 
provisions  would  be  operative,  and  held  that  a  verdict  for  the 
full  amount  was  properly  rendered.     The  principle  that  words 
which  restrict  the  insurer's  liability  are  to  be  construed  strongly 
against  him,  and  are  to  be  taken  according  to  the  natural  under- 
standing of  the  parties,  is  applied  to  cases  where  a  technical  use  of 
terms,  or  an  obscurely  worded  or  hidden  restriction,  is  invoked  to 
al)solve  the  insurer  from  his  liability  according  to  the  fair  terms 
of  the  contract     There  is  no  authority  for  the  proposition  that 
an  insurer  cannot  fairly  contract  to  make  the  payment  from  a  cer- 
tain fund  collected  from  certain  specified  sources;   such  payment 
to  be  in  the  full  amount  set  forth,  or  pro  rata  with  other  claims, 
according  to  the  condition  of  the  fund.     In  the  contract  under 
consideration  there  is  no  ambiguity  as  to  the  above  terms,  and 
certainly  a  peculiar  or  technical  knowledge  is  not  requisite  to  a 
reasonable  construction  of  the  provisions  therein  set  forth.     It 
was  merely  necessary  to  read  the  whole  instrument     A  contract 
of  insurance  is  interpreted  by  the  same  rules  as  other  contracts, 
(May,  Ins,  §  172,)  and  there  is  nothing  in  such  an  agreement  more 
sacred  or  inviolable  than  there  is  in  an  agreement  concerning  any 
other  subject-matter,  (Id.)     I  conclude  that  there  is  nothing  in  the 
terms  of  this  contract  which  would  justify  an  interpretation  prej- 
udicial to  the  defendant     Accordingly  the  value  of  the  policy  in 
suit  is  fixed  at  |1,048.30. 


MAYNARD  v.  VANDERWBRKER. 

(Siipronio  Court,  Spodal  Tenn,  Kings  County.    June,  1893.) 

Inbukance— Change  of  Beneficiary-- Vested  Interest. 

Where  a  person  became  a  member  of  a  mutual  benefit  assodatioii  mt- 
(Icr  an  agreement  with  tlie  person  designated  in  the  certificate  as  beoe- 
flclary  that  the  beneficiary  should  pay  all  the  assessments,  and  tbef^ 
were  so  paid,  the  beneficiary  acquired  a  vested  Interest  In  the  certlfiOBte, 
and  the  member  could  not  afterwards  make  another  designation. 
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Action  by  Maynard  against  Angelina  Vanderwerker  to  determine 
the  right  to  a  death  benefit  under  a  certificate  issued  te  one  Ray 
R.  Smalley,  who  afterwards  became  plaintiff's  wife,  in  the  Knights 
and  Ladies  of  Honor,  a  mutual  benefit  society.  Tliis  certificate 
named  defendant  as  beneficiary.  After  her  marriage  to  plaintiff, 
Mrs,  Maynai^d  procured  another  certificate  to  be  issued,  in  favor 
of  plaintiff.    Judgment  for  defendant. 

Sidney  Williams  and  E.  B.  Barnura,  for  plaintiff, 
Thomas  E.  Pearsall  and  Isaac  M.  Kapper,  for  defendant 

BARTLETT,  J.  The  proof  on  the  trial  utterly  failed  to  estab- 
lish the  defense  that  the  request  of  Ray  R  Maynard  for  the  issue 
of  a  new  certificate  to  her  husband  was  obtained  by  fraud  or  undue 
influence,  or  that  Mrs.  Maynard  was  at  the  time  mentally  incapable 
of  executing  said  paper.  I  expressed  an  opinion  to  this  effect  at  the 
close  of  the  hearing,  but  reserved  my  decision  in  order  to  consider 
the  evidence  offered  in  support  of  the  other  defense,  which  was, 
in  effect,  that,  by  reason  of  an  agreement  with  her  aunt  in  Reference 
to  her  insurance,  Mrs.  Maynard  had  precluded  herself  from  making 
any  change  in  the  beneficiary  whicli  should  deprive  Mrs.  Vander- 
werker of  the  right  to  collect  the  amount  specified  in  the  certificate 
whenever  that  amount  became  payable.  A  careful  consideration  of 
that  evidence  has  led  me  to  the  conclusion  that  this  defense  must 
be  regarded  as  made  out.  Mrs.  Margaret  Taws,  a  disinterested 
-witness,  testified  to  admissions  and  declarations  made  by  Miss 
Smalley  before  her  marriage  to  the  plaintiff,  and  therefore  before 
the  change  of  beneficiary.  No  objections  were  made  to  this  testi- 
mony, and,  even  if  there  had  been,  I  think  it  was  receivable  against 
the  plaintiff,  under  the  doctrine  of  Steinhausen  v.  Association,  59 
Hun,  336,  13  N.  Y.  Supp.  30,  and  the  cases  there  cited.  The  plain- 
tiff was  not  an  assignee  of  the  certificate,  for  value.  During  the 
lifetime  of  his  wife  "the  designation  was  in  the  nature  of  an  in- 
choate or  unexecuted  gift,  revocable  at  any  moment  by  the  donor." 
Smith  V.  Society,  (N.  Y.  App.)  25  N.  E.  Rep.  197.  That  is,  assuming 
that  the  donor  has  not  previously  made  a  contract  by  which  a  vested 
interest  had  passed  to  her  aunt.  According  to  the  testimony  of 
Mrs.  Taws,  she  had  a  conversation  with  Miss  Smalley  not  long 
l>efore  her  marriage  to  Mr.  Maynard,  in  which  Miss  Smalley  said 
she  was  insured  for  her  aunt;  that  she  would  never  change  her 
piolicy;  that  she  got  insured  for  the  benefit  of  her  aunt,  who  had 
brought  her  up,  and  been  a  mother  to  her;  and  that  whether  she 
lived  or  died,  married  or  single,  the  policy  belonged  to  her  aunt. 
Speaking  still  further  of  Mrs.  Vanderwerker,  Miss  Smalley  added, 
^'She  has  also  paid  the  assessments;  so  it  don't  belong  to  me,  any- 
way." On  cross-examination  the  same  witness  said  that  Miss 
Smalley  had  told  her  all  these  things  twice,  and  always  said  that 
the  policy  was  not  hers,  but  her  aunt's.  In  addition  to  these  ad- 
missions and  declarations,  we  have  the  direct  and  i)ositive  testimony 
of  Mr.  Vanderwerker,  showing  that  it  was  the  original  intention 
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of  the  niece  to  be  insured  for  the  benefit  of  her  annt,  who  ahonld 
pay  the  assessments,  and  that  the  money  for  some  of  the  aasesa- 
ments,  at  all  events,  was  furnished  by  the  defendant.  From  the 
evidence  of  Mr.  Vanderwerker  alone,  it  would  be  impossible  to  find 
as  a  fact  that  his  wife  furnished  the  money  to  pay  all  the  assess- 
ments, or,  indeed,  to  determine  how  many  were  i)aid  with  money 
which  she  supplied;  but,  in  view  of  the  declarations  of  the  niece 
to  Mrs.  Taws,  there  is  no  difficulty  in  reaching  the  conclusion  that, 
up  to  the  time  when  those  declarations  were  made,  the  money  for 
the  assessments,  no  matter  who  performed  the  physical  act  of 
paying  it  to  the  society,  proceeded  from  the  purse  of  the  defendant 
If  this  is  so,  it  seems  to  me  clear  that  Mrs.  Vanderwerker,  by  virtue 
of  the  agreement  with  her  niece  before  any  certificate  was  taku 
out,  and  by  reason  of  having  furnished  the  money  to  pay  the 
assessments  thereon,  had  acquired  a  vested  interest  in  the  cer- 
tificate, of  which  her  niece  waa  powerless  to  deprive  her  by  pro- 
curing a  new  certificate  to  be  issued,  containing  her  husband's 
name  as  beneficiary.  As  was  said  by  the  court  of  appeals  in  the 
case  of  Smith  v.  Society,  supra,  the  statute  of  1883,  permitting  a 
change  in  the  payee  or  beneficiary  of  the  insurance,  does  not  pre- 
vent a  contract  between  the  member  and  the  beneficiary,  by  virtue 
of  which  a  vested  interest  does  pass  to  the  latter.  I  think  such 
a  vested  interest  did  pass  to  Mrs.  Vanderwerker  before  the  new 
certificate  was  obtained,  substituting  Mr.  Maynard's  name  for  hers, 
and  consequently  the  attempt  on  the  pai't  of  the  insured  to  transfer 
the  right  to  collect  the  insurance  money  by  means  of  such  new 
certificate  must  be  deemed  ineffectual  in  law. 

It  is  suggested  in  behalf  of  the  plaintiff  that  the  defense  that 
Mrs.  Vanderwerker  had  thus  acquired  a  vested  interest  in  the 
insurance  certificate  was  a  mere  afterthought,  inasmuch  as  it  was 
not  set  out  in  the  original  answer.  The  facts,  however,  which  lead 
to  the  legal  conclusion  of  a  vested  beneficial  ownership,  appear  to 
have  been  set  forth  in  an  affidavit  filed  in  an  early  stage  of  the 
action,  and  are  also  mentioned  in  the  letter  from  Mrs.  Vanderwerker 
to  Mr.  Harvey.  The  statement  in  the  postscript  to  that  letter  to 
the  effect  that  the  certificate  was  never  called  for  by  Mr.  or  Mrs. 
Maynard,  and  could  have  been  had  at  any  time  if  Mrs.  Maynard  so 
desired,  is  not  necessarily  inconsistent  with  the  defense  now  under 
consideration.  It  was  evidently  inserted  simply  to  controvert  the 
idea  that  the  certificate  had  ever  been  lost  The  testimony  of  Mr. 
Livingston  that  on  one  occasion,  when  Miss  Smalley  obtained 
money  to  pay  an  assessment  from  Mrs.  Vanderwerker,  the  latter 
said  she  would  lend  it,  but  her  niece  must  be  sure  to  pay  it  backf 
certainly  tends  to  prove  a  loan  at  that  time;  but  it  may  fairly  be 
inferred  from  the  niece's  declarations  to  Mrs.  Taws,  which  have  al- 
ready been  discussed,  that  if  this  payment  was  deemed  a  loan  it 
was  because  Mrs.  Vanderwerker  had  already  given  Miss  Smalley 
a  sufficient  amount  with  which  to  pay  the  assessment,  which  h& 
niece  had  applied  to  some  other  purpose.  The  statute  closes  the 
mouth  of  the  defendant  as  to  any  personal  transactions  between 
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her  and  Mrs.  MaynarA  In  equity,  the  claim  of  the  aunt,  with 
whom  the  insured  had  lived,  practically  as  a  daughter,  for  many 
years,  seems  quite  as  strong  as  that  of  the  plaintiff,  who  married 
her  only  a  few  months  before  her  death.  The  evidence  to  which 
I  have  referred  as  sustaining  the  position  of  the  defendant  im- 
presses me  as  truthful,  and  I  think  it  is  sufficient,  in  law,  to  entitle 
her  to  judgment    Judgment  for  defendant,  without  costs. 


McCOMB  V.  BET.KNAP. 
(Supreme  Court,  Specijil  Term,  New  York  CJounty.    December,  1892.) 

!•   Ck>BPOIlATIOKS— FbBSONAL  LlABILrTT  OP  TRUSTERS. 

The  personal  liability  of  a  trustee  for  corporate  debts  imposed  by  LawA 
1848,  c.  40,  §  12,  on  the  failure  of  the  trustees  to  file  their  annual  report 
within  the  first  20  days  of  January,  as  required  by  said  statute,  will  not 
be  enforced  where  plalntlit's  claim  is  $230«000,  and  the  report  was  filed 
on  April  30th  foUowing  the  January  when  it  should  have  been  filed,  and 
the  evidenco  shows  that  plaintitT't)  condition  was  in  no  way  altered  or 
affected  by  the  delay  in  filing  the  report 
2.  Same— Ikcorpobation  under  Particular  Statute— Recitals  of  Cbrtipi- 

CATE. 

The  fact  tiint  a  certificate  of  incorporation  recites  that  it  was  under 
the  manufacturing  corporations  act,  (Ijaws  1848,  a  40,)  when  the  corpo- 
ration is  of  a  character  not  authorized  by  such  act,  does  not  bring  the 
corporation  within  the  provisions  of  that  act 
8.  Same— Extension  of  Statute— Effect  on  Penal  Provisions. 

I^aws  1848,  c.  40,  §  12.  (manufacturing  corporations  act,)  makes  the  trus- 
tees of  corporations  foi*med  thereunder  personally  liable  for  corporate 
debts  in  case  they  fail  to  file  annual  reports.  Laws  1871,  a  535,  entitled 
•'An  act  to  extend  the  operation  and  effect  of*  the  act  of  1848,  provides 
that  corporations  for  the  purpose  of  buying  and  improving  real  estate  may 
be  organized  'in  the  manner  specified  and  required  in"  the  act  of  1848^ 
and  that  a  ''corporation  so  formed  shall  be  subject  to  all  of  tibe  provisions 
and  obligations  of*'  tl\e  said  act  of  1848.  Held,  that  the  trustees  of  corpo- 
rations specified  by  the  act  of  1871,  though  required  to  file  annual  reports, 
are  not  subject  to  tlie  penal  provision  of  the  act  of  1848  in  case  of  their 
failure  to  file  such  repoils. 

Action  by  James  J.  McCJomb  against  Robert  L.  Belknap  to  charge 
defendant,  as  a  trustee  of  the  Madrid  Apartment  Association,  with 
personal  liability  for  the  debts  of  said  association  because  of  the 
failure  of  the  trustees  to  file  the  annual  rei)ort  required  by  Lawa 
1848,  c.  40,  §  12.     Judgment  for  defendant 

Before  FRANCIS  LYNDE  STETSON,  Esq.,  Referee. 

Martin  &  Smith,  (George  A  Strong,  of  counsel,)  for  plaintiff. 
De  Forest  &  Weeks,  (George  H.  Adams,  of  counsel,)  for  defendant. 

STETSON,  R.  After  long  and  careful  consideration,  though  not 
without  lingering  doubt  as  to  soundness  of  the  i)oint  taken  by  the 
learned  counsel  for  the  defendant,  I  have  concluded  to  grant  hi«  mo- 
tion for  a  dismissal  of  the  complaint  solely  upon  the  grc^nd  that 
the  defendant  is  not  subject  to  the  penalties  imposed  by  the  twelfth 
section  of  the  manufacturing  corporations  act  of  1848,  (chapter 
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40.)     I  have  reached  this  conclusion — ^Krst,  because  the  point,  if 
well  taken,  is  decisive  in  favor  of  the  defendant,  and,  if  apparently 
sound,  may  properly  be  entertained  by  the  trial  court  with  a  view 
of  saving  the  expense  of  presenting  subordinate  issues  in  the  case; 
second,  because  the  decision  on  this  point,  if  erroneous,  can  be 
quickly  and  easily  reviewed  and  reversed  on  apx)eal  without  em- 
barrassment to  the  subsequent  trial  of  the  other  issues  which  then 
will  become   important;    and,   thirdly,   because   it   seems   to  me 
that  substantial  justice  will  be  promoted  by  a  dismissal  of  the 
complaint.     It  is  sought  to  charge  the  defendant,  as  trustee  of 
the    Madrid   Apartment    Association,  with   more    than    $230,000, 
solely  because  there  was  not  filed  during  the  first  20  days  of  Jan- 
uary, 1885,  a  report  which,  on  April  30,  1885,  was  filed  by  three 
of  his  cotrustees,  showing  that  the  association  owed  $230,000,  and 
that  its  total  capital  stock  had  been  x)aid  in  in  cash.     So  far  as 
the  evidence  shows,  the  plaintiff's  condition  was  in  no  wise  altered 
or  affected  by  the  delay  in  filing  this  report,  and  the  close  rela- 
tion of  the  plaintiff  to  the  enterprise  from  the  early  summer  of 
1883,  and  for  nearly  a  year  before  defmdant  was  elected  trustee, 
warrants  the  belief  that  during  all  that  time  he  knew  the  actual 
condition  of  the  company  quite  as  well  as  did  the  defendant.     The 
claim,  therefore,  is  one  that  depends  upon  the  strict  letter  of  the 
statute,  and  involves  no  equitable  considerations.     If  the  plaintiff's 
claim  had  been  but  f  1,  that  wculd  have  been  the  measure  of  the 
defendant's  punishment;   but,  because  the  claim  happened  to  be 
$230,000,  the  penalty  of  the  statute  applied  to  this  case  would 
rise  to  a  sum  in  comparison  with  which  the  largest  pecuniary 
amercement  for  the  greatest  of  crimes  sinks  into  contemptible  in- 
significance.    It  may  possibly  be  the  duty  of  some  court  thus  to 
crush  this  defendant  for  his  purely  technical  default,  but,  in  ab- 
sence of  controlling  authority,  I  cannot  conclude  such  to  be  my 
obligation,  and  the  few  authorities  cited  before  me  either  leave 
the  question  in  doubt,  or  fairly  justify  a  conclusion  in  favor  of 
the  defendant. 

The  principal  question  is  whether  the  twelfth  section  of  the  act, 
chapter  40  of  the  Laws  of  1848,  applies  in  respect  of  this  defendaiit. 
The  section  does  so  apply  unless  its  highly  x>enal  character  checks 
the  implications  necessary  to  apply  it  to  the  defendant's  case.  My 
decision,  therefore,  turns  upon  a  consideration — ^First,  of  the  ac- 
knowledged, adjudicated,  and  dreadfully  apparent  penal  charac- 
ter of  the  statute,  (Gadsen  v.  Woodward,  103  N.  Y.  242,  8  N.  E.  Rep. 
653;)  and,  second,  of  the  equally  well-settled  rule  of  law  that  the 
penalty  thus  imposed  is  of  the  kind  that  is  not  to  extend  by  im- 
plication to  any  case  not  embraced  in  the  terms  merely  because 
apparently  within  the  policy  of  the  statute,  (Bonnell  v.  Griswold, 
80  N.  Y.  128,  136;  Whitaker  v.  Masterton,  106  N.  Y.  277-281,  12 
;N.  E.  Rep.  604.)  The  subordinate  questions  are:  (1)  Was  the 
Madrid  Association  organized  under  the  act  of  1848?  and  (2)  if  not 
organized  under  the  act  of  1848,  was  this  penal  provision  of  that 
act  carried  into  the  act  under  which  the  association  was  organized? 
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L  Answering  these  questions  in  their  order,  I  observe  the  in- 
corporators of  the  association  filed  their  certificate  in  terms  nnder 
the  law  of  1848,  and,  if  their  voluntary  act  were  of  legal  conse- 
quence, the  defendant  would  be  subject  to  that  law;  but,  obviously, 
,  the  oi)eration  of  the  statute  must  depend  uix)n  the  intent  of  the 
'  legislature,  and  not  upon  any  assumption  by  the  incorporators. 
The  law  of  1848  did  not  authorize  the  formation  of  an  association 
for  the  erection  of  apartment  buildings.  Therefore  the  original 
act  did  not  of  itself  and  by  its  own  terms  comprehend  the  Madrid 
Apartment  Association.  The  act,  chapter  535  of  the  Laws  of  1871, 
entitled  "An  act  to  extend  the  operation  and  effect  of  the  act  of" 
1848,  under  which  only  it  became  possible  to  incorporate  the  Madrid 
Association,  did  net  amend  the  act  of  1848,  but  merely  authorized 
three  or  more  persons  "to  organize  themselves  into  a  corporation 
in  the  manner  specified  and  required  by  the  act  of  1848,  and  pro- 
vided that  "the  corporation  so  formed  shall  be  subject  to  all  the 
provisions  and  obligations  of  the  act  aforesaid,  and  the  acts  amend- 
atory thereof."  No  other  reference  is  made  to  the  act  of  1848. 
I  am  unable  to  conclude  that  the  Madrid  Association,  organized  un- 
der this  law  of  1871,  was  formed  under  the  act  of  1848.  As  already 
observed,  nothing  in  the  body  of  the  law  of  1871  amends  tiie  act 
of  1848,  and  the  call  of  the  title  of  the  later  law  is  fully  satisfied 
by  extending  to  corporations  formed  thereunder  all  the  provisions 
which  the  body  of  the  law  in  terms  borrows  from  the  former  act 
Besides,  this  is  a  general  law,  in  respect  of  which  there  is  no  con- 
stitutional requirement  as  to  the  title,  so  that  the  title  need  not 
be  considered  as  controlling  the  body  of  the  law;  and,  in  my  opin- 
ion, the  body  of  the  law  is  not  so  ambiguous  as  to  require  reference 
to  the  title  to  explain,  much  less  to  enlarge,  its  meaning.  See  Peo- 
ple V.  Wood,  71  N.  Y.  374;  People  v.  Davenport,  91  N,  Y.  585.  I 
am  aware  that  in  considering  another  statute  of  this  same  class, 
Judge  Learned,  reviewing  many  similar  extensions  of  the  act  of 
1848,  declined  to  say  that  a  corporation  formed  under  such  a  law 
Tvas  not  formed  under  the  act  of  1848,  (Wakefield  v.  Davidson, 
Third  Dept,  Sept,  1877,  5  Wkly.  Dig.  454,)  and  in  another  such  case 
<People  v.  Ice  Co.,  99  N.  Y.  181,  1  N.  E.  Rep.  669)  Judge  Danforth 
referred  to  such  a  company  indifferently  as  being  formed — ^First, 
(page  182,  99  N.  Y.,  and  page  669,  1  N.  E.  Rep.,)  "under  the  manufac- 
turing act,"  and,  second,  (page  184,  99  N.  Y.,  and  page  670,  1  N.  E. 
Kep.,)  "under  the  act  of  1855."  Neither  of  these  observations,  how- 
ever, amounts  to  a  direct  decision  of  the  point,  and,  in  absence  of 
such  decision,  I  shall  not  conclude  that  a  corporation  first  author- 
ized by  the  law  of  1871  was  formed  under  the  act  of  1848.  Cer- 
tainly I  shall  not  so  hold  for  the  purpose  of  imposing  a  penalty. 

2.  Neither  can  I  hold  that  the  law  of  1871,  which  nowhere  re- 
fers to  a  penalty,  impliedly  adopted  that  provided  by  section  12  of 
the  act  of  1848  for  trustees  in  default  under  that  section  of  that 
law.  It  is  the  settled  law  of  this  state  that  a  corporation  and  all 
the  stockholders  of  a  corporation  formed  under  a  law  such  as  this 
are  subject  to  the  provisions  of  the  act  of  1848.     Wakefield  v. 
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Fargo,  90  N.  Y.  216.     It  is  also  true  that  the  trufltees  of  snch  a 
corxx)ration  are  bound  to  perform  all  the  duties  imposed  upon  the 
cori)oration  by  the  act  of  1848,  and  that  the  duty  of  filing  an  an- 
nu«d  report  is  imposed  upon  the  corporation  itself  to  be  performed  m 
its  behalf  by  its  trustees.    Cornell  v.  Boach,  101  N.  Y.  375,  5  N.  K 
Rep.  52.    It  follows,  in  my  opinion,  that  it  was  the  duty  of  the  trus- 
tees of  the  Madrid  Association  to  file  the  annual  report  required  of  the 
corporation  by  the  twelfth  section  of  the  act  of  1848,  to  this  extent 
adopted  by  the  law  of  1871,  and  the  sole  remaining  question  is  wheth- 
er a  failure  to  perform  this  corporate  duty  subjected  the  trustees  to 
the  penalty  imposed  by  the  same  section.     Ordinarily  it  would  be 
quite  absurd  to  split  a  section  of  a  statute  adopted  by  implica- 
tion into  a  later  law,  and,  without  any  expressed  provision  to  that 
effect,  to  hold  that  the  first  half  of  the  former  section  had  been, 
while  the  latter  half  had  not  been,  adopted.     I  am  not  wholly  satis- 
fied that  in  the  present  case  the  law  authorizes  such  a  course,  but 
to  avoid  injustice,  and  in  view  of  the  established  rule  that  the  law 
does  not  imply  a  penalty  where  none  is  expressly  provided,  as  well 
as  in  view  of  the  obvious  fact  that  the  law  of  1871  does  not  sav 
one  word  about  penalties,  I  shall  here  apply  the  general  rule,  and 
conclude  that  no  penalty  is  imposed  by  the  act  of  1871  upon  trus- 
tees of  corporations  formed  thereunder.     Such,  a  conclusion  is  not 
forbidden  by  the  decision  in  Wakefield  v.  Fargo,  90  N.  Y.  216,  for  on 
the  first  hearing  of  that  cause  at  general  term  (Third  Dept!,  Sept 
1877,  5  Wkly.  Dig.  454)  Judge  Learned  was  careful  to  observe  tl^t 
**the  liability  claimed  in  this  case  [a  stockholder's  liability]  is  not 
in  the  nature  of  a  penalty  or  forfeiture,  and  does  not  exist  solely 
as  a  liability  imposed  by  statute."     In  the  arguments  before  the 
court   of   appeals.   Judge   Peckham,  for   the   appelant,  assumed, 
(90  N.  Y.  215,)  and  Mr.  Hale,  for  the  respondent,  apparently  con- 
ceded, (page  216,)  that,  if  tbe  liability  then  considered  were  penal 
In  its  nature,  it  could  not  be  imposed.     On  the  other  hand,  there 
are  many  authorities  apparently  justifying  my  application  of  the 
rule  that  penalties  are  not  to  be  implied.    Jones  v.  Estis,  2  Johns. 
380,  If  not  conclusive,  is  strongly  persuasive  in  this  direction,  and 
support  is  given  by  the  cases  of  Bell  v.  Dole,  11  Johns.  173;  Health 
Dept  V.  Knoll,  70  N.  Y.  536;  Curtis  v.  Leavitt,  17  Barb.  339;  and 
Bonnell  v.  Griswold,  80  N.  Y.  128,     Against  these  authorities  and 
this  rule  of  strict  construction  the  learned  counsel  for  the  plain- 
tiff has  pleaded  that  "a.  statute  which  is  penal  to  some  x)ersons,  pro- 
vided it  is  beneficial  generally,  may  be  equitably  considered."    This 
dictum  from  an  early  case  has  met  with  some  limitation,  (Suth.  St. 
Const  §  359;    EndL  Interp.  St  §  333,)  and  does  not  answer  the 
question  whether  the  legislature  of  1871,  having  before  them  the 
penalty  on  trustees  imposed  by  the  twelfth  section  of  the  act  <tf 
1848,  intended  to  apply  that  penalty  to  the  new  class  of  corpo- 
rations by  providing  only  that  such  "corporation  so  formed  shall 
be  subject  to  all  the  provisions  and  obligations  of  the  act  afore- 
said."    The  question  becomes  important  in  view  of  a  line  of  cases 
cited  by  the  learned  counsel,  and  especially  two  not  cited  by  hinu 
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(In  re  Coy,  81  Fed.  Bep.  794-800;  TJ.  S.  t.  Lacher,  134  U.  S.  624, 
10  Sup.  Ct.  Rep.  625,)  relaxing  the  cited  rule  of  strict  construction 
in  the  case  of  penal  statutes.  While  the  doctrine  of  these  cases 
challenges  the  certainty  of  my  conclusion,  it  does  not  affect  my 
sense  of  the  inherent  injustice  of  this  penalty,  or  of  its  application 
in  this  case,  and  I  feel  authorized  to  follow  the  lead  of  the  earlier 
decisions  of  the  courts  of  this  state.  The  statute  of  1871  bang  ab- 
solutely silent  as  to  penalties  on  trustees,  and  preserving  only  the 
'provisions  and  obligations  of  the  corporation,"  the  conclusion  that 
the  legislature  intentionally  omitted  this  harsh  penalty  is  quite 
as  well  warranted  as  the  forced  presumption  that  the  intent  was 
to  continue  it.  With  respect  to  the  learned  counseFs  sugges- 
tion that  this  decision  may  effect  many  other  cases,  it  is  now  enough 
to  observe — First,  that  each  of  those  cases,  must  be  decided  on  its 
own  facts;  and,  second,  that  all  similar  claims  more  than  three 
years  old,  not  already  in  suit,  are  outlawed,  and  that  nojiew  claims 
can  arise  of  a  date  subsequent  to  the  1st  day  of  May,  1891,  when 
the  act  of  1848  and  its  various  extensions  forever  passed  away. 
Laws  1890,  c.  564,  §  73;  Id.  c  567,  §  24,  p.  1175.  I  hold  and  de- 
cide that  the  complaint  be,  and  it  is  hereby,  dismissed  on  the 
merits  on  the  specific  ground  that  the  penalty  imposed  by  the 
twelfth  section  of  the  act,  chapter  40  of  the  Laws  of  1848,  does  not 
apply  in  respect  of  trustees  of  corporations  formed  under  the  act 
chapter  535  of  the  Laws  of  1871. 


BLISS  V.  FOSDICK  et  aL 
/Supreme  Court,  Special  Temi.  New  Yoric  County.   June,  1893.) 

1.  TBU8TB— PkBSONALTY— DB8IGNATINO    BeNEFICTABT  AFTBB  DeLIYEBT. 

A  certificate  of  stock,  with  a  vMd  transfer  thereof,  was  delivered  to 
one  F.,  and  received  by  him,  for  the  purpose  of  applying  the  proceeds  to 
the  use  of  charitftble  corporations,  the  names  of  whidi  were  not  then 
stated  to  hint.  On  the  next  day  the  donor  gave  F.  a  written  statement  of 
the  purposes  for  which  he  was  to  use  the  stodc,  referring  therein  to  a 
list,  which  was  given  to  him  at  the  same  time,  of  the  charitable  corporar 
tions  to  be  benefited.  HeM,  that  a  valid  and  irrevocable  trust  was  created. 
&  Same— Declabation  of  Tbtjst — Conplictino  Statements. 

A  statement  of  the  conditions  of  a  trust  recited  that  the  fund  ($100,000) 
was  to  be  appropriated  'in  sums  of  $5,000  each  to  the  various  diarity  or- 
ganizations, of  which  a  Ust  is  hereto  annexed.**  The  list  named  only  10 
beneficiaries.  The  donor's  secretary  testified  that  the  list  as  first  made 
named  20  beneficiaries,  but  that  it  was  rewritten  several  times,  and  finally 
the  number  was  reduced  to  10;  the  donor  saying  that  each  should  have 
$10,000,  instead  of  $5,000.  Held,  that  eadi  beneficiary  was  entitled  to 
$10,000. 

Action  by  George  Bliss,  as  executor,  against  Charles  B.  Fosdick, 
individnally  and  as  executor,  and  others. 

H.  H.  Doherty,  for  plaintiff. 

James  E.  Chandler,  John  W.  Weed,  and  W.  H.  Field,  for  defend- 
fljit  St  John's  Guild. 

W.  W.  Cromwell  and  Edward  B.  Hill,  for  defendant  Fosdick. 
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INGRAHAM,  J.  The  one  question  to  be  determined  in  this 
case  is  whether  or  not  a  valid  trust  was  created  on  the  19th  and 
20th  days  of  December,  1890,  whereby  Mr.  Fosdick  became  a  trustee, 
and  1,000  shares  of  the  stock  of  the  Gutta  Percha  Rubber  Company 
vested  in  him  as  such  trustee.  The  residuary  legatees  in  the  will 
of  Mrs.  Fogg  having  released  their  interest  in  this  property,  the 
only  question  is  as  to  the  persons  among  whom  it  should  be  divided. 
If  a  valid  trust  was  created  prior  to  the  death  of  the  testatrix, 
then  the  defendant  the  St.  John's  Guild  is  entitled  to  share  in 
the  proceeds  of  this  stock;  if  not,  it  is  to  be  dixdded  among  the 
beneficiaries  named  in  the  will.  Applying  the  rule  that  is  now 
settled  in  this  state,  that  "a  trust  of  personalty  is  not  within  the 
statute  of  uses  and  trusts,  and  may  be  created  for  any  purpose 
not  forbidden  by  law,"  it  may  be  created  without  writing,  and  a 
delivery  of  the  property  is  sufficient  to  pass  the  title.  Gilman  v. 
McArdle,  99  N.  Y.  451,  2  N.  E.  Rep.  464. 

I  must  determine  whether  or  not  there  was  a  valid  trust  created. 
If  such  a  trust  was  created,  the  beneHciaries  acquired  an  interest 
which  could  not  be  divested  by  any  act  either  of  the  trustee  or  the 
creator  of  the  trust;  and  the  fact  that  Mr.  Fosdick  supposed  that 
the  execution  of  the  codicil  to  the  will  would  take  the  place  of  the 
trust,  or  in  fact  any  supposition  or  act  of  his  after  the  20th  of  De- 
cember, if  a  valid  trust  had  then  been  created,  could  not  affect  the 
right  of  the  beneficiary  to  have  the  trust  enforced.  On  the  night 
of  the  19th  of  December,  Mrs.  Fogg  delivered  to  Mr.  Fosdick  the 
certificate  of  the  shares  of  stock  in  question,  with  a  valid  transfer 
to  him  of  the  stock,  and  a  power  of  attorney  to  transfer  the  same 
upon  the  books  of  the  company.  It  is  clear  that  there  was  no 
intention  to  give  that  stock  to  Mr.  Fosdick,  but  the  intention  was 
to  deliver  it  to  him  for  the  purpose  of  applying  it  to  the  use  of  cer- 
tain charitable  corporations  to  be  thereafter  designated  by  Mra. 
Fogg,  and,  to  carry  that  purpose  into  effect,  Mr.  Fosdick  accepted 
the  stock.  The  delivery  was  then  completed,  the  trustee  designated, 
and  the  trust  property  delivered  to  the  trustee.  No  valid  trusr 
had  as  yet  been  created,  because  there  was  no  defined  beneficiary; 
for,  as  was  said  by  Wright,  J.,  in  Levy  v.  Levy,  33  N.  Y.  107: 
*Tjf  there  is  a  single  postulate  of  the  common  law,  established  by  an 
unbroken  line  of  decisions,  it  is  that  a  trust  without  a  certain  bene- 
ficiary who  can  claim  its  enforcement  is  void,  whether  good  or  bad, 
wise  or  unwise;''  and  this  has  been  adopted  by  the  highest  court 
of  this  state  many  times  since  as  a  correct  statement  of  the  rule, 
but  with  that  exception  it  is  clear  that  a  valid  trust  was  created 
upon  the  night  of  the  19tli  of  December.  On  the  morning  of  the 
20th,  Mr.  Fosdick,  with  the  stock  still  in  his  possession,  again 
called  upon  Mrs.  Fogg,  and  produced  for  her  signature  a  letter  to 
himself,  which  evidently  was  intended  to  contain  a  statement 
of  the  terms  of  the  trust.  That  letter  recites  the  delivery  of  the 
stock  to  Mr.  Fosdick,  and  then  contains  the  following  provision: 
^fFrom  the  proceeds  thereof  I  desire  that  you  do  appropriate  the 
sum  of  f  100,000  in  the  name  of  Elizabeth  Fogg,  in  sums  of  f5,000 
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each,  to  the  various  charity  organizations  of  which  a  list  is  hereto 
annexed  ,-*'  and  that  letter  was  signed  by  Mrs.  Fogg,  and  delivered 
to  Mr.  Fosdick,  who  retained  possession  thereof. 

We  now  have  a  trustee  appointed,  a  delivery  of  the  trust  property 
to  him,  and  a  statement  of  the  terms  and  conditions  of  the  trust 
It  appeared  in  evidence  that  during  the  night  of  the  19th  of  Decem- 
ber and  the  morning  of  the  20th  of  December,  a  Miss  Norton,  who 
was  then  residing  with  Mrs.  Fogg,  and  acted  as  her  secretary  and 
companion,  had  prepared,  at  Mrs.  Fogg's  request,  a  list  of  char- 
itable and  benevolent  corporations  which  she  had  copied  out, 
and  which  she  had  delivered  to  Mrs.  Fogg,  and  it  is  quite  evident 
that  it  had  been  Mrs.  Fogg's  intention  to  adopt  that  list  as  the 
beneficiaries  of  the  trust  of  which  Mr.  Fosdick  was  trustee.  It 
was  this  sum  of  f  100,000  only  that  Mrs.  Fogg  had  in  mind  at  that 
time,  and  Miss  Norton  expressly  says  that  she  connected  this  sum 
of  f  100,000  with  the  list  of  corporations  which  was  prepared  at 
Mrs.  Fogg's  request  It  is  also  clear,  both  from  Mr.  Fosdick's  testi- 
mony and  Miss  Norton's  testimony,  that  on  the  morning  of  the  20th 
of  December  this  letter  was  signed  by  Mrs.  Fogg,  and  such  list  was 
placed  in  Mr.  Fosdick's  xx)ssession  as  the  list  of  corx)orations  to  be 
benefited  by  the  trust  It  is  true  that  it  was  not  physically  at- 
tached to  the  letter  signed  on  the  morning  of  December  20th,  but 
I  think  it  clear  that  both  the  letter  and  the  list  were  in  Mr.  Fos- 
dick's x>ossession  at  the  same  time  on  that  morning,  and  that  both 
Mrs.  Fogg  and  himself  understood  that  that  list  was  a  list  of  the 
benevolent  corporations  that  were  to  be  the  beneficiaries  of  the 
trust  I  think,  then,  a  valid  trust  was  created.  It  is  clear,  from 
all  the  evidence,  that  it  was  the  intention  of  Mrs.  Fogg  to  make  an 
absolute  gift  of  this  stock  to  Mr.  Fosdick  at  the  time  for  charitable 
purposes;  that  she  did  not  intend  to,  nor  did  she,  retain  any  control 
over  the  stock  or  its  proceeds,  except  so  far  as  it  was  necessary  to 
designate  the  beneficiaries,  and,  when  that  was  accomplished  by 
the  preparation  of  this  list,  and  the  delivery  of  the  list  to  Mr.  Fos- 
dick as  the  list  of  beneficiaries,  a  valid  trust  was  then  created,  and 
Mr.  Fosdick  was  then  under  legal  obligation  to  apply  the  stock  for 
the  purposes  of  such  trust,  and,  as  before  stated,  neither  Mr.  Fos- 
dick's misconception  of  his  duty,  nor  any  subsequently  formed  in- 
tention as  to  what  he  would  or  would  not  do,  would  relieve  him 
from  the  legal  obligation  to  perform  this  trust,  or  would  take  away 
from  the  beneficiaries  entitled  to  an  interest  in  the  trust  their  right 
to  have  the  trust  performed.  There  was  no  jwwer  of  revocation 
reserved  to  Mrs.  Fogg  by  which  she  could  revoke  the  trust  thus 
created,  nor  do  I  think  the  execution  of  the  codicil  to  the  will  could 
"be  held  to  be  such  a  revocation.  It  would  appear  to  be  rather  in 
the  nature  of  a  confirmation  of  the  trust  than  a  revocation.  The 
fact  that  the  St  John's  Guild  was  included  in  the  list  delivered 
to  Mr.  Fosdick,  and  was  excluded  in  the  list  of  beneficiaries  named 
in  the  codicil  to  the  will,  is  unexplained  by  any  testimony;  and 
whether  that  arose  from  a  mistake  of  Mr.  Pritchard,  who  drew  the 
codicil,  or  arose  from  the  fact  that  the  testatrix  had  changed  her 
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mind  as  to  the  object  of  her  bounty,  is  not  at  all  material  if  in  fact 
a  valid  trust  had  been  created  on  the  morning  of  December  20th. 

There  is  another  question,  however,  and  that  is  as  to  how  much 
the  St  John's  Guild  is  entitled  to  from  the  trustee.    I  think  the 
letter  signed  by  Mrs.  Fogg  must  be  held  to  contain  the  terms  of  the 
trust,  and  in  that  letter  all  prior  and  verbal  arrangements  are 
merged,  for  a  valid  trust  was  not  created  untU  that  letter  had 
been  signed,  and  a  list  of  the  beneliciaries  had  been  delivered 
to    Mr.    Fosdick,     By   this    letter,    Mr.    Fosdick,    as   trustee,   is 
directed   to   appropriate   the   sum   of   |100,000   in   the   name  of 
Elizabeth  Fogg,  in  sums  of  f  5,000   each,   to  the  various   chari- 
ty organizations  of  which  a  list  is  annexed.     The  list  contains 
but    10    charities,    and    it    is    apparent    upon    its   face    that   it 
is  impossible  to  appropriate  the  sum  of  f  100,000  to  10  charitiefl 
in   sums   of  |5,000  each.     There  is   an  inconsistency,  and   thus 
the  court  can  look  at  the  declarations  of  the  donor,  and  con- 
sider the  surrounding  circumstances,  in  determining  just  what  the 
intention  of  the  donor  was.    Miss  Xorton  testified  that  during  the 
night  of  December  19  th  and  20th,  while  she  was  engaged  in  pre- 
X)aring  this  list:    ^1  was  making  this  list  during  the  ni|i^t.    I 
made  different  lists,  until  I  got  one  pretty  straight  as  to  what  she 
would  give,  and  then  she  changed  it  from  f 5,000  to  f  10,000  apiece." 
It  would  thus  appear  that  it  was  the  donor's  intention  to  give  to 
the  charities  named  in  the  list,  at  the  time  the  list  was  completed, 
the  sum  of  $10,000  to  each  charity.    The  letter  containing  tne  con- 
ditions of  the  trust  had  been  prepared  by  Mr.  Fosdick  in  conse- 
quence of  his  interview  on  the  night  of  December  19th,  when  it  was 
Mrs.  Fogg's  intention  to  distribute  the  fund  among  20,  instead  of 
10,  charities.     During  the  night  she  had  changed  her  mind,  and 
flnaUy  determined  upon  the  list  of  charities  which  should  be  the 
objects  of  her  bounty,  and  had  determined*  that  there  shoold  be  10 
such  charities,  and  each  should  receive  |10,000.    This  intention  can 
be  effectuated  by  simply  disregarding  the  provisions  in  the  letter 
to  Mr.  Fosdick,  ''in  sums  of  |5,000  each,"  which  is  inconsistent 
with  the  remainder  of  the  letter,  which  desires  Mr.  Fosdick  to  ap- 
propriate the   sum   of  |100,000  to  the   charity   organizations  of 
which  a  list  is  thereto  annexed.    The  terms  of  the  codicil  also 
show  that  she  had  abandoned  the  idea  of  limiting  each  corporatioa 
to  f  5,000;  but  her  intention  was  to  distribute  that  sum  of  $100,000 
for  charitable  purposes.    There  is  nothing  to  show  that  this  was  a 
gift  causa  mortis.  On  the  contrary,  it  clearly  appears  that  it  was  the 
intention  of  the  donor  to  make  a  present  gift  of  the  stock  to  the 
charities  designated  by  her,  which  would  be  irrevocable,  and  not  to 
take  effect  upon  her  death. 

My  conclusion  therefore  is  that  on  the  morning  of  the  20th  of 
December,  1891,  a  valid  trust  was  created;  that  this  1,000  shares 
of  stock  vested  in  Mr.  Fosdick,  as  such  trustee,  to  distribute  the 
proceeds  of  that  stock  among  the  10  religious  corporations  men- 
tioned in  the  list  that  was  on  that  morning  delivered  to  him;  and 
that  judgment  ^ould  be  entered  directing  him  to  dispose  of  said 
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stock,  and  tx>  distribute  it  among  sach  corporations.  DeclBion  and 
judgment  to  be  settled  on  notice,  when  the  question  of  costs  can  be 
determined. 


TOBIN  T.  SYKES  et  aL 
(Sapreme  Ck>iirt,  General  Term,  Fourth  Department    September  1893.) 

1.  Libel— JuBTiFi  cation  — Damages. 

In  an  action  for  libel,  where  defendant  sets  up  a  justification,  but  fails 
to  establish  it,  the  Jury  may,  if  they  find  that  it  was  set  up  in  bad  faith, 
consider  that  fact  in  estimating  damages. 

2.  TrIAL-^ABOUHENTS  of  C0UNSEI4. 

It  is  proper  for  counsel  to  read  to  the  jury  pleadings  filed  by  the  ad- 
verse party,  though  not  regularly  introduced  in  evidence. 

8.  LiBEii— Evidence. 

In  an  action  for  a  libel  charging  plaintiff  with  being  drunk  and  beat- 
ing her  children,  evidence  as  to  plaintiiTs  condition  after  the  pubUcation 
of  the  libel  is  inadmissible. 

Ap])eal  from  circuit  court,  Oneida  county. 

Action  by  Catherine  Tobin  against  James  B.  Sykes  and  another 
for  libel.  From  a  judgment  entered  on  a  verdict  for  plaintiff, 
a.nd  from  an  order  denying  a  motion  on  the  minutes  for  a  new 
trial,  defendants  appeal.     Affirmed. 

The  article  published  did  not  name  the  plaintiff,  but  she  claimed  that  in  fact 
it  referred  to  her.  It  was  as  follows:  "A  miserable,  drunken  brute  of  a 
mother  on  Utica  street  sends  her  children  for  beer  daily,  and  cruelly  beats 
them.  Last  evening  their  cries  brought  out  the  neighbors,  and  one  of  them 
threatened  to  arrest  her  if  the  beating  was  repeated."  The  defendants,  in 
their  answer,  set  up  a  fuU  justification,  and  also  matter  of  mitigation. 

Argued  before  HARDIN,  P.  J.,  and  MERWIN  and  PARKEE>  JJ. 

L.  M.  Martin  and  D.  P.  Searle,  for  appellants. 

W.  J.  Shields  and  Charles  R  Carruth,  for  respondent 

MEBWIN,  J.  The  main  question  on  this  appeal  is  whether 
the  court  erred  in  holding  that  the  evidence  was  not  sufficient  to 
authorize  the  jury  to  find  that  the  defendants  had  established  a 
justification  for  the  use  of  the  word  "drunken"  in  the  manner  in 
iwirhich  it  was  us^  In  the  article  published.  The  plaintiff  was  not 
named  in  the  article,  but  the  jury,  upon  sufficient  evidence,  found 
that  the  article  was  published  concerning  her.  By  the  terms 
of  the  article,  the  word  "drunken"  did  not  simply  refer  to  the  con- 
dition of  the  party  on  a  particular  occasion,  but  was  used  generally. 
It  substantially  charged  that  the  party  was  habitually  drunlL 
There  was  no  evidence  that  prior  to  the  special  occasion  referred 
to  in  the  article  the  plaintiff  had  been  drunk  or  intoxicated.  Nor 
^fvas  there  any  evidence  that  she  had  been  drinking  on  the  day 
named.  One  witness  testifies  that  she  appeared  to  be  intoxicated, 
l>ut  on  his  cross-examination  he  testified  he  had  never  seen  her 
intoxicated.  There  is  evidence  that  she  was  very  excited;  did 
not  act  rational;    she  had  been  punishing  one  of  her  children, 


Digitized  by 


Google 


944  KEW  YORK  SUPPLBMENTf  Vol.  24.  [Sup.  Ct. 

and  the  neighbors  were  interfering.  We  think  the  court  did  not 
eiT  in  holding  that  no  justification  was  shown,  as  broad  as  the 
charge. 

At  the  close  of  the  charge  the.  plaintiff's  counsel  asked  the 
court  to  charge  that  if  the  defendants  fail  to  establish  a  justifica- 
tion the  jury  must  determine  whether  or  not  it  was  set  up  in  good 
faith,  and  ^^if  they  find  it  was  set  up  in  bad  faith  they  can  take 
that  into  consideration  in  establishing  the  damages.''  To  this 
the  court  replied,  'TTes,  that  is  the  rule,  correctly  stated,"  and  the 
defendants  excepted.  This  exception  is  not  well  taken.  Holmes 
V.  Jones,  121  N.  Y.  4G1,  24  N.  E.  Bep.  70L  The  case  cited  also 
disposes  of  the  exception  of  the  defendants  to  the  reading  from  the 
answer  to  the  jury  by  plaintiff's  counsel  in  summing  up.  It  does 
not  appear  that  any  improper  use  was  made  of  the  answer.  The 
record  also  shows  as  follows:  'defendants  objected  to  plaintiff's 
counsel  reading  from  the  Bible,  ^o  drunkard  shall  inherit  the 
Kingdom  of  Heaven.'  Overruled.  Exception."  We  fail  to  see 
any  ground  for  reversal  in  this  ruling.  The  counsel  had  a  right 
to  comment  in  a  reasonable  manner  upon  the  character  of  the 
charge  made  in  the  libel. 

The  evidence  of  the  condition  of  plaintiff  some  time  after  the 
publication  was  properly  excluded.  It  was  competent  for  the 
plaintiff  to  testify  to  the  transaction  upon  the  date  specially  re- 
ferred to  in  the  article,  and  as  to  the  circumstances  leading  di- 
rectly to  it  Perhaps,  strictly  speaking,  the  evidence  was  not  in 
order  at  the  time  it  was  given,  but  no  objection  on  this  ground 
was  taken.  We  discover  no  error  in  regard  to  it  prejudicial  to 
the  defendants. 

The  defendants  claim  the  damages  are  excessive.  This  depends 
upon  the  view  that  is  taken  of  the  evidence.  The  jury,  appar- 
ently, took  a  view  favorable  to  the  plaintiff.  We  have  no  right 
to  say  that  that  was  improper.  It  was  the  province  of  the  jury  to 
fix  the  damages,  and  upon  the  evidence,  as  they  had  a  right  to 
look  at  it,  no  sufficient  reason  is  apparent  for  us  to  interfere. 

These  considerations  lead  to  an  affirmance  of  the  judgment 
Judgment  and  order  affirmed,  with  costs.     All  concur. 


HILL  V.  BARTHOLOMEW. 

(Supreme  Court,  General  Term,  Fourth  Department    September,  1893.) 

When  Trespass  Ltes— Breach  of  Covenant. 

Where  a  landowner  grants  to  another  a  right  of  way  over  his  land,  and 
the  grantee  agrees  to  maintain  gates  at  each  end  of  the  way,  and  keep 
them  closed  except  when  passing  through  them,  the  latter  is  not  liable  to 
an  action  of  trespass  by  the  former's  grantee  for  wUlfully  leaving  o» 
of  such  gates  open  when  using  such  way,  so  that  plaintilTs  stock  escaped 
into  the  public  highway,  but  plaintiil*8  remedy  Is  for  damages  tor  breack 
of  covenant. 

Appeal  from  circuit  court,  Otsego  county. 
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Action  by  Barnet  Hill  against  James  Bartholomew  for  tpe»- 
pass  on  certain  real  estate.  From  a  judgment  for  defendant,  plain^ 
tiff  appeals.     Affirmed. 

The  action  was  first  brought  in  justice's  court.  A  plea  of  title  was  put 
in,  and  the  action  then  was  brought  in  the  supreme  court.  In  the  complaint 
it  is  aUeged  that  the  defendant  at  various  times  during  the  months  of  May 
and  June,  1888,  wrongfully  went  upon  the  lands  and  premises  of  the  plain* 
tiff,  and  wrongfully  and  willfully  opened  the  gates  and  fences  of  plaintiff  on 
piamnti's  premises,  ana  wrongrully  and  wlllfuUy  left  the  gates  and  fenceb 
open,  and  thereby  exposed  plaintiff's  crops,  and  caused  plaintiff's  cattle  to  go 
out,  and  that  in  consequence  thereof  the  plaintiff  was  put  to  great  trouble  and 
expense  in  looking  after  his  cattle  and  in  shutting  his  gates.  In  the  answer 
it  is,  among  other  things,  alleged  that  the  defendant  had  a  right  of  way 
across  the  plaintiff's  premises,  and  that  aU  he  did  was  in  the  exercise  of  this 
right,  and  that  he  had  a  right  to  have  the  gate  open,  and  all  other  entries 
are  denied. 

Argued  before  HAEDIK,  P.  J.,  and  MERWIN  and  PARKER,  JJ. 

O.  F.  Matterson  and  Albert  C.  Tennant,  for  appellant 
H.  H.  Harrington,  for  respondent 

MERWIN,  J.  The  controversy  in  this  case  is  over  the  use  of 
a  right  of  way  granted  by  Phineas  Persons  to  the  defendant  on 
17i:h  July,  1869.  Persons  owned  lands  fronting  upon  a  highway, 
and  defendant  owned  lands  in  the  rear.  Thereupon  Persons,  for 
a  consideration  therein  named,  duly  executed  and  delivered  to 
defendant  a  deed  by  which  he  conveyed  to  defendant  and  to  his 
heirs  and  assigns  forever  "a  right  of  way  in  and  over  a  strip  of 
land  on  the  north  side  of  the  dwelling  house  of  said  Persons,  in 
said  town  of  Pittsflield,  for  the  use  of  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  and  his  and  their  servants  and 
tenants,  in  passing  from  the  highway  running  past  the  house  .of 
said  Persons  to  the  house  of  said  Bartholomew,  and  from  said  house* 
and  premises  of  Bartholomew  to  said  highway,  said  strip  of  land 
to  be  of  the  width  of  two  rods,  and  commencing  at  the  gate  be- 
tween the  lands  of  said  parties,  and  running  westerly  to  said  high- 
way, passing  over  the  same  track  heretofore  used  as  a  passageway 
by  William  Hamilton.  Said  Bartholomew  and  his  heirs  and  as- 
signs are  to  forever  maintain  a  gate  where  the  one  now  is  on  the 
the  line  between  said  parties,  and  another  gate  at  the  other  end 
of  said  right  of  way,  where  the  same  intersects  said  highway,  and 
keep  the  same  closed,  except  when  passing  through  same.  Said 
Bartholomew  to  have  the  right  to  work  said  right  of  way  so  that 
it  may  be  and  remain  in  good  traveling  condition."  This  instru- 
ment  was  duly  recorded,  and  defendant  immediately  went  into 
the  occupancy  of  the  right  of  way,  and  erected  gates  at  each  end 
thereof,  and  kept  the  same  closed  except  when  passing  through  the 
same,  as  required  by  said  deed,  until  June  8,  1870.  At  that  date 
Persons  and  defendant  entered  into  an  agreement  in  writing, 
signed  by  both,  by  which  it  was  provided  "that  the  gate  at  the 
road  should  be  done  away  with  as  long  as  James  Bartholomew 
makes  and  keeps  in  repair  a  line  fence  on  the  north  side  of  the 
v.24N.Y.s.no.ll— 60 
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road  that  leads  to  the  highway."  This  agreement  was  not  sealed, 
acknowledged,  or  witnessed,  or  recorded.  The  gate  mentioned 
in  it  is  the  gate  mentioned  in  the  deed  of  1869  to  be  maintained 
where  the  way  intersects  the  highway.  Soon  after  this  agree- 
ment was  made,  the  defendant,  in  pursuance  of  it,  erected  a  line 
fence  upon  the  north  side  of  the  way,  and  kept  and  maintained 
it  until  the  spring  of  1888,  when  it  was  removed  by  the  plaintifE, 
and  during  this  time  the  defendant  used  the  way  without  a  gate 
at  the  highway.  Persons  died  in  December,  1879,  being  then  the 
owner  of  the  lands  through  which  the  right  of  way  passed.  In 
1881  the  plaintiff  became  the  owner  by  purchase  at  a  partition 
sale  in  an  action  brought  by  the  heirs  of  Persons  for  partition. 
The  deed  to  plaintiff  contains  the  clause,  '^subject  to  the  right  of 
way  across  the  same,  as  deeded  by  Phineas  Persons  to  James  Bar- 
tholomew.*' Prom  this  time  until  the  spring  of  1888  the  use  by 
defendant  of  his  right  of  way  without  a  gate  at  the  highway  was 
with  the  knowledge  and  consent  of  plaintiff.  In  the  spring  of 
1888  the  plaintiff,  for  his  own  convenience,  and  without  the  con- 
sent of  defendant,  removed  the  fence  on  the  north  side  of  the  way, 
and  erected  a  gate  at  the  highway,  and  closed  the  same.  The  de- 
fendant thereafter  at  divers  times,  as  he  opened  the  gate  in  pass- 
ing from  his  farm  to  the  highway  and  back,  did  not  close  it,  and 
these  are  the  same  occasions  referred  to  in  the  complaint.  The 
defendant  claimed  he  had  the  right  to  have  the  gate  open  or  done 
away  with  under  the  agreement  of  1870.  As  to  this  agreement 
the  plaintiff  claims  that,  as  it  was  not  attested  or  acknowledged, 
it  was  invalid  as  to  him.  4  Bev.  St  (8th  Ed.)  p.  2451,  §  137.  He 
was  a  purchaser  from  the  heirs  of  Persons.  In  Strough  v.  Wilder, 
119  N.  Y.  530,  23  N.  E.  Rep.  1057,  it  is  said,  and  seems  to  have 
been  held,  that  the  title  under  an  unacknowledged  and  unattested 
deed  is  good  as  between  the  parties,  and  also  against  the  heirs  of 
the  grantor,  or  one  claiming  under  them.  The  plaintiff  also  daims 
that  he  had  no  notice  of  the  agreement  of  1870,  and  should  not 
be  bound  by  it;  and,  also,  that  it  was  revocable.  It  is  found  br 
the  court  below  that  the  plaintiff  when  he  purchased  did  not  have 
any  notice,  knowledge,  or  information  of  the  agreement  of  1870, 
or  of  any  easement  except  as  specified  in  his  deed.  He,  however, 
knew  that  the  right  of  way  was  in  use  without  any  gate  at  the 
highway,  and  that  this  was  a  change  from  the  original  instroment 
the  contents  of  which  he  is  presumed  to  have  known.  Whether 
the  circumstances  were  such  as  to  put  the  plaintiff  on  inquiry,  or 
whether  the  agreement  was  revocable,  are,  however,  questions  not 
necessary  now  to  determine.  There  is  another  question  that  seems 
to  be  fatal  to  the  present  action.  This  action  is  in  trespass,  and 
the  gist  of  it  is  the  alleged  wrongful  entry.  The  other  aveimenti 
are  in  aggravation  of  the  wrongful  entry,  and  relate  to  the  mat- 
ter of  damages.  Whatling  v.  Nash,  41  Hun,  580,  and  cases  cited. 
The  action  is  in  tort,  and  is  not  on  contract.  No  wrongful  entrr 
by  the  defendant  is  shown.  He  had  a  right  to  pass  over  the  rigbi 
of  way;   had  a  right  to  open  the  gate.     The  fault,  if  any,  npoa 
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his  part  was  his  omission  to  close  the  gate.  An  act  of  omission 
will  not  make  a  man  a  trespasser  ab  initio.  Adams  t.  Rivers,  11 
Barb.  390;  Hale  v.  aark,  19  Wend.  49a  It  is  found  by  the  court 
below  that  the  defendant  opened  the  gate,  and  intentionally  and 
willfuDy  left  it  open,  thereby  letting  plaintiffs  cattle  into  the 
street,  and  causing  him  trouble.  It  is  not,  however,  found  that  the 
defendant  at  any  time  opened  the  gate  when  not  in  the  exercise  of 
his  right  of  way  under  his  deed.  He  testifies  that  he  never  opened 
it  except  when  he  was  exercising  his  right  of  passage.  He  left 
it  open  because  he  supposed  he  had  a  right  to  have  it  open.  If 
the  plaintiff  is  correct  in  his  theory  that  the  agreement  of  1870 
is  invalid  and  inoperative  as  against  him,  then  defendant,  under 
the  covenant  in  the  deed  of  1869,  which  inured  for  the  benefit  of 
plaintiff,  would  be  liable  for  leaving  the  gate  open.  An  action 
for  damages  for  breach  of  the  covenant  would  lie,  as  in  the  case 
of  Beach  v.  Grain,  2  N.  Y.  86.  But  that  is  not  this  action.  It 
follows  that  the  court  below  was  correct  in  holding  that  the  de- 
fendant did  not  wrongfully  enter  or  trespass  upon  the  lands  of 
the  plaintiff,  and  that  the  plaintiffs  complaint  was  not  proven. 
Judgment  afftrmed,  with  costs.     All  concur. 


BIJ^lKESLBB  v.  SINOBPAUaH. 

(Supreme  Court,  General  Term,  Fourth  Department    September,  1883.) 

1.  EqniTABLB  Ebtoppbit-Infant. 

Where  an  infant,  of  sufficient  age  to  appreciate  his  rights  and  duties, 
falsely  and  fraudulently  states  to  an  intending  purdiaser  of  land  that 
he  has  no  interest  therein,  and  therein  induces  the  latter  to  purchase  the 
land,  he  is  estopped  thereafter  to  set  up  his  interest  therein,  as  against 
such  purchaser. 

3.    VXKDOB  AND  PURCHASBB— NeGLIOBKCB  IN  EXAMTNINO  TlTI^E. 

An  intending  purchaser  of  land  is  not  necessarily  guilty  of  laches  in 
not  examining  the  record,  if  the  owner  thereof  expressly  states  to  him, 
with  the  fraudulent  purpose  of  inducing  the  purchase,  that  he  has  no 
interest  ther^n,  but  the  question  of  ne^gence  on  the  part  of  the  pur- 
chaser Is  for  the  Jury. 

Appeal  from  circuit  court,  Tompkins  county. 

Ejectment  by  H.  D.  Blakeslee  against  Isaiah  Sincepaugh.  From 
a.  judgment  rendered  on  a  verdict  for  defendant,  and  from  an  or- 
der denying  a  motion  for  a  new  trial  upon  a  case  and  exceptions, 
plaintiff  appeals.     Affirmed. 

Xhe  action  is  in  ejectment  for  10.41  acres  of  land.  In  the  complaint  it  is  al- 
leged that  on  December  3,  1880,  Havilla  D.  Blakeslee,  then  being  the  owner 
4yt  these  and  other  lands,  conveyed  the  same  to  the  plaintiff;  that  plaintiff 
tliereupon  entered  into  possessicm,  and  so  remained  until  on  or  about  De- 
cember 1,  1882,  when  the  defendant  entered  into  possession,  and  ousted  the 
plaintiff;  and  that  defendant  has  ever  since  been  in  possession.  In  the  an- 
swer it  is,  among  other  things,  aUeged  that  the  defendant,  on  the  1st  De- 
oember,  1882,  purchased  the  premises  of  HaviUa  D.  Blakeslee;  that  shortly 
before  this  the  plaintiff,  knowing  that  defendant  was  about  to  purchase  from 
ila.  villa  D.  Blakeslee,  falsely  and  fraudulently  represented  to  the  defendant 
tliSLt  he  (the  pkLintifC)  had  no  title  or  interest  in  the  premises,  and  that  they 
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were  owned  by  HayiUa  D.  Blakeedee,  and  that  defendant,  relying  on  sacb 
representations,  and  by  reason  thereof,  to<rf£  a  conveyance  from  Hayilla  D., 
paying  him  therefor  the  sum  of  $GSO;  that  defendant  thereupon  went  int» 
possession,  and  has  made  extensive  improvements  on  the  property.  The  an- 
swer also  alleges  that  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  the  plaintiff  became  the  owner  or  received  a 
conveyance  on  or  about  December  3,  1880,  or  entered  into  possession. 

Argued  before  HARDIN,  P.  J.,  and  MERWES"  and  PARKER,  JJ. 

M.  K.  Tompkins,  for  appellant 
David  M«  Dean,  for  respondent* 

MERWIN,  J.  Upon  the  trial  of  this  action,  It  was  shown  on 
the  part  of  the  plaintiff  that  Havilla  D.  Blakeslee,  by  deeds  dated 
September  25,  1834,  and  September  22,  1838,  became  the  owner  of 
a  quantity  of  land,  and  thereafter,  by  deed  dated  December  3,  1880, 
and  duly  recorded  December  4,  1880,  he,  with  his  wife,  conTeyed 
the  same  to  the  plaintiff,  excepting  16  acres  theretofore  conveyed 
to  the  plaintiff.  The  premises  in  dispute  are  a  part  of  the  lands 
described  in  these  deeds.  The  consideration  of  the  deed  of  De- 
cember 3,  1880,  as  stated  in  the  deed,  is  the  sum  of  one  dollar, 
and  the  maintenance  and  support  of  the  parties  of  the  first  part 
during  their  natural  lives.  It  was  then  shown  on  the  part  of 
the  defendant  that  Havilla  D.  Blakeslee  and  wife,  by  warranty 
deed  dated  December  1,  1882,  and  recorded  December  5,  1882, 
conveyed  the  premises  in  dispute  to  the  defendant  for  the  consid- 
eration therein  named  of  f 680,  which  defendant  at  the  time  -psdd 
to  the  grantor,  or  the  person  acting  for  him.  Havilla  D.  BliJ^es- 
lee  was  the  grandfather  of  plaintiff,  and  evidence  was  given  tend- 
ing to  show  that  plaintiff  at  this  time  lived  with  his  grandpar- 
ents on  the  farm  of  which  the  premises  in  question  were  a  part; 
that  he  knew  of  the  negotiations  for  the  purchase  by  defendant 
of  the  grandfather;  that  during  these  negotiations  the  defend- 
ant saw  the  plaintiff,  told  him  he  was  talking  about  buying  a 
piece  of  land  of  his  grandfather,  and  had  heard  that  he  (the  plain- 
tiff) had  an  interest  in  it,  and  asked  him  whether  that  was  so, 
and  whether  he  had  any  deed  or  mortgage  against  it,  and  he  (the 
plaintiff)  replied  that  he  had  no  deed  or  mortgage  against  it,  and 
had  no  interest  in  his  grandfather's  premises;  that  the  plaintiff 
at  the  time  knew  that  he  was  the  legal  owner  of  the  property, 
and  made  the  statement  to  defendant  with  intent  to  deceive  him 
and  induce  him  to  bny  of  the  grandfather;  that  the  defendant 
thereupon,  in  reliance  upon  the  truth  of  plaintiff's  statement,  and 
in  ignorance  of  the  true  state  of  the  title,  made  the  purchase  of 
the  grandfather.  The  plaintiff  denied  making  the  representations 
or  that  he  knew  that  his  deed  covered  the  property  conveyed  to 
defendant  It  was  also  shown  that  plaintiff  was  then  a  minor, 
having  been  bom  March  6,  1862.  At  the  close  of  the  evidence 
the  counsel  for  plaintiff  asked  the  court  to  direct  a  verdict  far 
the  plaintiff  upon  several  grounds, — chiefly,  that  the  evidence  upon 
the  part  of  the  defendant  was  not  sufficient  to  constitute  an  e»- 
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toppel;  that  at  the  time  of  the  alleged  statements  the  plaintiff 
was  an  infant,  and  that  if  he  made  the  statements  he  did  not 
know  at  the  time  whether  or  not  he  owned  the  land,  and  that 
no  fraud  was  shown  upon  his  part;  and  that  the  defendant  was 
guilty  of  negligence,  in  not  causing  the  records  to  be  searched. 
The  court  denied  the  motion,  and  stated  that  in  its  opinion  the 
better  way  to  dispose  of  the  case  was  to  submit  it  to  the  jury  on 
four  questions: 

"First,  whether  these  statements  were  made  by  the  plaintiff  to  the  defend- 
4int  Secoud,  whether  the  plaintiff  had  knowledge  at  the  time  he  made  them 
that  he  was  the  legal  owner  of  this  land.  Third,  whether  they  were  mnde 
by  the  plaintiff  with  the  intention  that  they  should  be  acted  upon  by  the 
defendant  in  the  purchase  of  the  land.  Fourth,  whether  they  were  acted 
upon  and  relied  up<«  by  the  defendant  when  the  land  was  purchased  by 

hlHL" 

The  plaintifPs  counsel  duly  excepted  to  such  ruling,  and  to  the 
-denial  of  the  motion.  The  case  was  thereupon  submitted  to  the 
jury  upon  the  line  suggested  by  the  court,  and  a  general  verdict 
rendered  for  the  defendant.  There  was  no  exception  to  the  charge, 
and  no  request  that  any  other  question  should  be  submitted  to 
the  jury. 

1.  The  first  proposition  now  presented  by  the  plaintiff  is  that 
the  plaintiff,  being  an  infant  at  the  time  of  making  the  alleged 
statements,  was  not  estopped  thereby.  Assuming,  as  we  must, 
that  the  facts,  so  far  as  warranted  by  the  evidence,  were  found 
Against  the  plaintiff,  we  have  here  a  case  of  intentional  fraud. 
In  Spencer  v.  Carr,  45  K  Y.  406,  where,  as  here,  it  was  claimed 
that  an  infant  was  barred  of  her  title  by  an  equitable  estoppel, 
It  was  held  that  in  the  absence  of  intentional  fraud  upon  her  part 
«he  would  not  be  estopped,  and  that  as  that  was  not  found  she 
would  not  be  deprived  of  her  legal  rights.  The  inference  is  that 
if  there  was  intentional  fraud  the  doctrine  of  equitable  estoppel 
w^ould  apply,  notwithstanding  infancy.  The  opinion  of  the  court 
in  the  case  strongly  supports  this  inference  in  cases  where  the  in- 
fants are  of  sufficient  age  to  appreciate  their  rights  and  dutie& 
"We  are  referred  to  no  case  in  this  state  where  the  views  suggested 
in  Spencer  v.  Carr  are  criticised.  In  Brumfleld  v.  Boutall,  24  Hun, 
457,  the  question  of  fraud  on  the  part  of  the  infant  was  not  up, 
nor  was  it  in  Sherman  v.  Wright,  49  N.  Y.  231.  The  same  may 
lye  said  as  to  Ackley  v.  Dyger^  33  Barb.  176.  In  Brown  v.  Mc- 
Cune,  5  Sandf.  224,  (decided  in  1851,)  it  was  held  that  fraudulent 
representations  as  to  his  age  did  not  bind  an  infant.  This  case 
^was  criticised,  and  the  opi)osite  rule  held,  in  Eckstein  v.  Frank, 
1  Daly,  334  In  Green  v.  Green,  69  N.  Y.  553,  a  father  had  taken 
n  deed  from  his  minor  son,  and  paid  him  the  consideration,  and 
the  question  was  whether  the  son,  on  becoming  of  age,  could  re- 
pudiate the  deed  without  restoring  the  consideration.  It  was 
lield  that  he  could,  it  appearing  that  the  money  was  spent,  and  he 
liad  no  other  property  with  which  to  replace  it  There  was  no 
<lue8tion  of  fraud  in  the  case.  In  1  Story,  Eq.  Jur.  §  385,  it  is  said, 
iji  reference  to  cases  like  the  present,  that: 
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'*Cases  of  this  sort  are  viewed  with  so  much  disfavor  by  courts  of  eqoity 
that  neither  Infancy  nor  coverture  will  constitute  any  excuse  for  the  party 
guilty  of  the  concealment  or  misrepresentation,  for  neither  infants  nor  femes 
covert  are  privileged  to  practice  deception  or  cheats  on  other  Innocent  per 
sons." 

In  2  Sugd.  Vend.  (8th  Amer.  Ed.)  p.  507,  c.  23,  |  1,  pL  17,  it  is 
said: 

**If  a  person  having  a  right  to  an  estate  permit  or  encourage  a  purchaser 
to  buy  it  of  another,  the  purchaser  shall  hold  it  against  the  pers<Hi  who 
has  the  right,  although  covert  or  under  aga" 

In  2  PonL  Eq.  Jur.  §  815,  it  is  said: 

"An  equitable  estoppel  arising  from  his  [the  infant* s]  conduct  may  be  in- 
terposed, with  the  same  effect  as  though  he  were  an  adult,  to  prevent  him 
from  affirmatively  asserting  a  right  of  property  or  of  contract  in  contraven- 
tion of  his  conduct,  upon  which  the  other  party  has  relied  and  becai  Induced 
to  act." 

Numerous  cases  are  cited  to  each  of  the  quoted  proposltiona. 
The  same  rule  is  stated  in  Bigelow,  Estop,  p.  448.  See,  also,  note 
in  44  Amer.  Dec.  386,  (Knifong  v.  Hendricks;)  Bisp.  Eq.  §  293. 

There  is  no  doubt,  in  the  present  case,  that  the  infant  waa  of 
sufficient  age  to  appreciate  his  rights  and  duties.  He  lacked  only 
a  few  months  of  being  of  age.  The  rule  to  be  inferred  from  the 
Spencer  Case,  as  to  the  application  of  the  doctrine  of  equitable  es- 
toppel to  infants,  while  it  may  not  be  entirely  consistent  with 
the  supposed  disability  and  need  of  protection  of  infants,  has,  I 
think,  the  weight  of  authority  in  its  favor,  and  it  should  be  fol- 
lowed by  us  in  this  case.  The  court  below  therefore  proxjerly 
held  that  the  fact  that  plaintiff  was  an  infant  did  not,  of  itself, 
relieve  hun. 

2.  The  plaintiff  further  claims  that  he  should  not  be  estopped 
because  he  had  no  knowledge  that  he  owned  the  land  in  dispota 
This,  however,  upon  the  evidence,  was  a  question  of  fact,  and  was 
found  adversely  to  plaintiff. 

3.  It  is  further  claimed  that  the  burden  of  proof  is  on  the  de- 
fendant, and  that,  the  testimony  being  evenly  balanced,  defend- 
ant must  fail.  It  is  true  that  the  bnrden  of  proof  was  on  the 
defendant,  and  that  statements  testified  to  by  the  defendant  were 
denied  by  the  plaintiff.  It  was,  however,  for  the  jury  to  deter- 
mine where  the  truth  was,  and  there  were  many  surrounding  cir- 
cumstances that  bore  upon  the  question. 

4.  It  is  further  claimed  that  the  defendant  was  guilty  of  laches, 
in  neglecting  to  consult  the  records  in  the  clerk's  office;  and  the 
case  of  Banking  Co.  v.  Duncan,  86  N.  Y.  221,  is  cited  in  support 
of  the  proposition.  In  that  case  the  plaintiff,  who  sought  the 
benefit  of  an  estoppel,  neither  looked  at  the  record  nor  made  any 
inquiry  of  anybody  as  to  the  ownership  of  the  property,  and  it 
was  held  that  its  failure  to  examine  the  record  and  make  inquiry 
prevented  its  recovery.  The  present  case  is  materially  different. 
So,  in  McCuUouch  v.  Wellington,  21  Hun,  5,  there  were  no  repre- 
sentations by  the  owner,  but,  as  said  in  the  opinion  at  page  14,  it 
was  the  case  of  a  purchaser,  who,  from  his  confidence  in  the  yen- 
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dor,  or  from  other  circumstances  not  imputable  to  the  claimant^ 
has  purchased  property,  and  omitted  to  make  the  necessary  and 
ordinary  examination  of  title.  In  Lyon  v.  Morgan,  (Sup.)  19  !N.  Y. 
Supp.  201,  the  effect  of  failure  to  examine  the  record  was  not  de- 
termined, and  the  case  was  decided  upon  other  grounds.  If  the 
present  case  was  one  where  the  owner  was  simply  silent,  it  may 
be  that  the  constructive  notice  from  the  record  would  prevent 
the  defendant  from  receiving  any  benefit  from  the  doctrine  of  es- 
toppel. But,  assuming  there  were  false  representations  and  in- 
tentional fraud,  the  rule  would  be  different  Brinckerhofl  v.  Lan- 
sing, 4  Johns.  Ch.  65;  Fisher  v.  Mossman,  11  Ohio  St  47.  As  said 
by  Judge  Strong  in  Hill  v.  Epley,  31  Pa.  St  334,  "it  should  never 
be  forgotten  that  there  is  a  wide  difference  between  silence  and 
encouragement"  A  party  setting  up  an  equitable  estoppel  is 
himself  bound  to  the  exercise  of  good  faith,  and  due  diligence  to 
ascertain  the  truth.  2  Story,  Eq.  Jur.  (12th  Ed.)  §  1553b.  Wheth- 
er the  defendant,  in  that  respect,  was  negligent,  under  the  circum- 
stances  of  the  present  case,  was  a  question  of  fact.  Moore  v.  Bow- 
man, 47  N.  H.  494.  The  court  below  was  therefore  correct  in 
holding  that  it  should  not  be  said,  as  matter  of  law,  that  the  de- 
fendant was  guilty  of  negligence. 

6.  The  appellant  claims  that  incompetent  testimony  was  ad- 
mitted, to  his  prejudice,  but  we  find  no  ruling  that  supports  this 
contention. 

No  other  question  is  presented.  It  follows  that  the  judgment 
should  be  affirmed. 

Judgment  and  order  afOirmed,  with  costs.     All  concur. 


McMILLIAN  V.  LAUBR  et  aL 
(Supreme  Court,  Special  Term,  Moiiroe  County.    May,  1893.) 

Watbr  Basements— D red— Mtll  Property. 

Deeds  of  mUl  property  recited  tliat  the  grantees  and  their  assigns  shoukl 
be  supplied  with  water  for  milling  purposes  from  a  ciertain  mlU  race 
owned  by  the  grantors,  and  empowered  such  grantees  to  maintain  its 
banks  in  good  repair,  and  clear  its  channel  from  impediments,  and  to 
draw  off  water  when  necessary  for  deepening  or  improving  it  The  ex- 
penses were  to  be  paid  in  ratio  to  the  quantity  of  water  which  the  parties^ 
by  virtue  of  their  respective  titles,  had  the  right  to  use.  Ecld,  that  the 
deeds  gave  the  grantees  a  perpetual  easement  in  the  miU  race,  and  the 
right  to  have  the  water  course  liept  open. 

Same— Htqht  to  Obbtruct  Mit.l  Race. 

The  charter  of  the  city  of  Rochester,  (section  41,)  which  provides  that 
the  common  council  shaU  have  power  to  cause  any  miU  race  in  the  city 
to  be  covered  with  bridges,  or  otherwise,  in  the  same  manner  that  other 
public  impi-ovements  are  directed,  does  not  authorize  the  city  to  erect 
a  bridge  pier  in  a  mill  race  within  the  city  without  the  owner's  consent^ 
or  without  first  obtaining  title  by  condemnation  proceedings,  and  com- 
pensating the  owner  therefor,  since  the  legislature  cannot  authorize  the 
talviiifc  of  private  property  for  such  purpose  without  compensation. 

Same — Extent  op  Obstruction. 

In  such  case  the  extent  of  the  obstruction  that  would  be  caused  by  such 
pier  Is  ImmaterlaL 
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4.  Same— Phbscription— What  Constituteb. 

The  fact  that  for  more  than  35  years  there  has  been  a  bridge  across 
such  stream,  which  spans  the  entire  race  way,  giyes  such  city  no  pre- 
scriptire  easement  in  such  race  way. 

5.  Same— Rem  KDY  op  Owner— Injunction. 

Injunction  is  the  proper  remedy  of  the  owner  of  a  mill  race,  where  a 
city  is  about  to  erect  a  bridge  pier  therein  without  his  consent,  and  with- 
out compensation  having  first  been  made,  and  title  obtained,  under  the 
power  of  eminent  domain. 

Action  by  WiUiam  S.  McMillian  against  Frederick  G.  Laner  and 
others  to  enjoin  defendants  from  erecting  a  bridge  pier  in  a  mill 
race  appurtenant  to  plaintiff's  mill,  in  which  defendants  moved  to 
dissolve  the  injunction.    Motion  denied. 

Edward  Harris  and  William  W.  Mumford,  for  plaintiff. 
C.  D.  Kiehel,  City  Atty.,  for  defendants. 

DAVY,  J.  The  principal  question  which  arises  upon  this  motion 
is  whether  the  city  of  Rochester  has  a  legal  right  to  construct  a 
stone  pier  four  feet  in  width,  of  solid  masonry,  in  the  center  of  the 
Johnson  and  Seymour  mill  race,  at  a  point  where  the  present  Court 
street  bridge  spans  the  raceway  on  the  east  side  of  the  Grenesee 
river.  The  plaintiff  is  the  owner  and  in  possession  of  a  lot  on  the 
west  side  of  this  race,  upon  which  has  been  erected  a  valuable  stone 
building  for  manufacturing  purposes-  Along  the  race  way  are  also 
other  valuable  buildings,  devoted  to  milling  and  manufacturing 
purposes,  the  owners  of  which  derive  the  water  power  for  moving 
the  machinery  they  contain  from  the  race  way  in  question.  This 
right  and  privilege  has  been  exercised  and  enjoyed  in  common  by 
such  owners  ever  since  the  race  way  was  constructed,  which  was 
about  the  year  1814.  The  plaintiff  claims  that  if  such  a  pier  is 
erected  it  will  seriously  obstruct  the  flow  of  the  water,  and  in 
time  of  high  water  it  will  cause  the  ice  and  other  obstacles  to 
accumulate,  and  in  time  of  low  water  it  will  cause  an  accumulation 
of  dirt,  mud,  and  rubbish,  which  will  prevent  the  free  and  unim- 
peded flow  of  the  water,  thereby  greatly  damaging  his  water  priv- 
ileges in  said  race  way.  The  learned  city  attorney  contends  that 
this  action  cannot  be  maintained,  and  one  of  the  reasons  assigned 
is  that  the  mill  owners  do  not  own  the  fee  to  the  race  way.  It  ap- 
pears from  the  motion  papers  that  this  miQ  race  originally  belonged 
to  Johnson  and  Seymour,  who  were  also  the  owners  of  the  lots  there- 
on, and  when  they  conveyed  them  it  was  expressly  stated  in  the 
deeds  that  the  grantees  and  their  assigns  should  be  supplied  with 
water  for  miUing  purposes  from  this  race  way;  and  they  were 
empowered  to  maintain  and  keep  its  banks  in  good  repair,  and  to 
clear  its  channel  from  floodwood,  or  other  obstructions  or  im- 
pediments, and  to  draw  off  the  water  when  necessary  for  deepening, 
extending,  or  improving  it.  The  expenses  incurred  therefor  were 
to  be  paid  in  ratio  to  the  quantity  of  water  which  each  party,  by 
virtue  of  their  respective  titles,  had  a  right  to  use. 

It  is  a  rule  of  law  well  settled  in  this  state  that  a  deed  of  a 
miU^  with  the  appurtenances,  will  pass  everything  necessary  for 
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the  free  and  fall  enjoyment  of  the  mill  property.  The  deeds  from 
Johnson  and  Seymour  attach  the  raceway  to  the  miU  lots  as  land, 
and  create  a  perpetual  easement  therein,  which  easement  is  termed 
by  the  elementary  writers  an  "incorporeal  hereditament''  1  Bouv. 
Inst  §§  1595-1598.  And  by  the  express  terms  of  the  statute  it  may 
be  held  and  enjoved  in  fee  as  a  freehold  estate.  3  Rev.  St  (7th  Ed.) 
pp.  2175,  2205,  2326;  Washb.  Easem.  3-14;  Nellis  v.  Munson,  108 
N.  Y.  460,  15  N.  E.  Rep.  739..  Voorhees  v.  Burchard,  55  N.  Y.  102, 
was  a  case  where  certain  premises,  upon  which  there  was  a  saw- 
mill, had  been  conveyed  by  metes  and  bounds,  with  the  appurte- 
nances, describing  it  as  grantor's  mill  property.  Between  the  prem- 
ises conveyed  and  the  highway  was  a  piece  of  land,  which  had  for 
many  years  been  used  as  a  way  to  the  mill,  and  as  a  miU  yard  for 
storing  logs.  There  was  no  other  access  to  the  mill  from  the  high- 
way, and  the  use  of  this  land  was  necessary  to  the  operation  of  the 
milL  It  was  held  that  an  easement  of  right  of  way,  and  for  storing 
logs,  was  acquired  in  said  land  by  the  grant  In  Green  v.  Collins, 
86  N.  Y.  253,  Miller,  J.,  says: 

'*It  may  also  be  remarked  that  in  tbe  conveyance  of  a  mm  site  the  water 
prlvUepre  is  a  most  important  element  of  value,  and  hence,  in  determining 
what  shaU  pass  as  an  Incident  appurtenant  to  the  grant,  it  is  the  necessity 
of  the  mm  and  Its  free  enjoyment  which  controls." 

The  race  in  question  was  built  for  operating  the  mills.  Their 
Talue  was  enhanced  by  reason  of  the  water  privileges  derived 
from  the  race,  and  it  is  to  be  presumed  that  the  grantees  paid, 
and  the  grantors  received,  an  enlarged  price  for  their  lots  by  reason 
of  this  added  value.  There  was  secured  to  the  plaintiff,  in  the  deed 
from  the  original  grantors,  the  right  and  privilege  of  having  this 
water  course  kept  open,  which  is  absolutely  essential  to  the 
"beneficial  use  and  enjoyment  of  his  property. 

It  is  also  claimed  by  the  defendants  that  the  city  charter  (sec- 
tion 41)  gives  the  city  the  right  to  erect  a  pier  in  this  race.  That 
section  provides  that  the  common  council  shall  have  power,  by  ordi- 
nance, to  cause  any  mill  race  within  said  city  to  be  covered  with 
bridges  or  arches,  or  otherwise,  in  the  same  manner  that  other 
public  improvements  are  directed.  It  may  be  laid  down  as  a  well- 
settled  principle  that  every  proprietor  of  a  mill  which  is  operated 
by  a  natural  stream  of  water  has  a  right  that  it  shall  continue  to 
flow  to  and  from  his  premises  in  the  quantity  and  manner  in  which 
it  has  been  accustomed  to  -flow.  The  same  rule  applies  to  arti- 
ficial water  courses  like  the  one  in  question.  The  legislature, 
therefore,  could  not,  under  the  constitution,  authorize  the  city  to 
take  possession  of  the  race  way,  which  is  private  property,  and  erect 
a.  pier,  without  first  compensating  the  owners  therefor.  Mills, 
Em.  Dom.  §  79;  Lewis,  Em.  Dom.  §  61;  Story  v.  Railroad  Co.,  90 
K.  Y.  152;  Lahr  v.  Railroad  Co.,  104  N.  Y.  292,  10  N.  E.  liep.  528. 

It  is  also  asserted  by  the  defendants  that  when  the  proposed 
pier  is  erected,  according  to  the  plan  of  the  engineer,  it  will  not  ob- 
struct the  flow  of  the  water.  That  fact  is  disputed  by  the  plain- 
tiff.   This  motion,  however,  does  not  hinge  upon  thai  i)oint.    The 
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question  is  not  how  mnch  or  how  Kttle  the  flow  of  the  water  will 
be  impeded  by  the  erection  of  this  pier.  It  is  a  question  as  to  the 
authority  of  the  city  to  interfere  with  the  race  way  for  the  object 
contemplated.  If  the  city  has  a  legal  right  to  erect  a  pier  4  feet 
in  width,  I  do  not  see  why  it  may  not  construct  one  20  or  30  feet 
in  width,  and  completely  obstruct  the  flow  of  the  water. 

The  defendants  also  claim  that  the  city  has  acquired  such  an  ease- 
ment in  the  channel  of  the  race  way  as  entitles  it  to  erect  a  piar 
therein  without  the  consent  of  the  mill  owners.  An  easement  is 
deflned  to  be  "a  right,  without  profit,  created  by  grant  or  prescrip- 
tion, which  the  owner  of  one  estate  may  exercise  in  or  over  the 
estate  of  another.*'  Washb.  Easem.  2;  3  Kent,  Gomm.  452;  Nellis 
V.  Munson,  108  N.  Y.  460,  15  N.  E.  Rep.  739.  The  law  always 
looks  with  suspicion  upon  a  claim  to  property  acquired  by  prescrip- 
tion, and  courts  generally  require  proof  clearly  establishing  sudi 
title  before  they  wiD  aid  the  party  whose  ownership  hinges  upon 
such  a  claim.  It  is  not  contended  that  the  city  acquired  an  ease- 
ment by  grant,  and  I  am  unable  to  discover  how  it  has  acquired 
one  by  prescription.  There  is  no  proof  that  the  city  ever  occupied 
the  bed  of  the  race  way  for  any  pui-pose  since  it  was  constructed. 
The  present  Court  street  bridge,  which  was  erected  more  than 
85  years  ago,  spans  the  entire  race  way,  so  that  the  water  flows 
under  it  unobstructed.  While  the  erection  and  maintenance  of 
this  bridge  for  so  long  a  period  may  give  the  city  an  easement 
over  the  channel,  it  does  not,  however,  give  it  an  easement  in  the 
race  way.  A  prescriptive  easement,  for  the  purpose  contemplated, 
could  only  be  acquired  by  the  city's  taldng  possession  of  the  bed 
of  the  stream,  and  erecting  a  bridge  pier  therein,  and  maintaining 
"it  adversely  to  the  plaintiff's  title  for  20  years.  I  am  of  the  opinion 
that  the  erection  of  the  contemplated  pier  would  be  such  an  inter- 
ference with  private  property,  under  the  constitution  of  this  state, 
(article  1,  §  6,)  as  to  entitle  the  mill  owners  to  just  compensation 
as  a  condition  precedent  to  the  taking  of  private  property  for  public 
use.  Payment  for  the  damages  which  the  owners  will  sustain 
must  be  made  before  their  property  can  be  taken.  Entry  upon  the 
premises  without  payment  would  constitute  a  trespass,  and  an  in- 
junction is  the  proper  remedy  to  prevent  the  taking  of  possession, 
unless  the  owners  waive  their  right  to  an  injunction,  and  sue  for 
damages,  or  possession  of  their  property.  GaJway  v.  Hailroad  Co-, 
128  N.  Y.  145,  28  N.  E.  Rep.  479;  Tallnran  v.  Railroad  Co.,  121  N.  Y. 
123,  23  N.  E.  Rep.  1134.  It  would  be  a  gross  injustice  to  them, 
considering  the  expensive  structures  which  they  own,  that  hare 
been  erected  and  devoted  to  milling  and  manufacturing  purposes, 
which  derive  their  -power  for  moving  the  machinery  from  the  water 
that  flows  through  this  race  way,  to  permit  the  city  to  obstruct 
the  free  flow  of  the  water  and  deprive  them  of  the  use  of  their 
property,  without  just  compensation.  It  would  also  be  an  act  of 
injustice  to  the  taxpayers  charged  with  the  expense  of  this  improre- 
ment  to  compel  them  to  pay  for  the  erection  of  a  pier  which,  might 
be  removed  the  next  day  after  it  was  constructed.      The  law  will 
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not  permit  any  such  injastice,  either  to  the  mill  owners  or  the 
taxpayers  of  the  city.  If  it  is  necessary  for  the  construction  and 
maintenance  of  this  bridge  that  a  pier  should  be  erected  in  the 
mill  race,  as  contemplated,  the  city  must,  before  erecting  if,  either 
obtain  consent  of  the  mill  owners,  or  obtain  the  title  thereto  by 
condemnation  proceedings  under  tlie  statute.  The  motion,  there- 
fore,  to  dissolve  the  injunction,  is  denied,  with  |10  costs. 


DORWIN  et  al.  v.  WESTBROOK. 

(Supreme  Ck>iirt,  G^eneral  Term,  Fourth  Department    September,  1893.) 

CoHTKACTS— Railway  Grading— Certtiticatb  of  Enoikesk. 

A  subcontract  for  railway  grading  provided  for  payment  at  different 
rates  per  yard  for  different  classes  of  excavation,  and  that  at  the  end  of 
the  work  the  engineer  of  the  road  should  certify  the  quantity  and  char- 
acter of  the  work  done  by  the  subcontractor,  and  that  the  latter  should 
be  paid  according  to  such  certiflcate.  Soon  after  the  work  was  com- 
menced the  engineer  told  the  parties  that  he  would  classify  the  work  to 
be  done  as  "75  per  cent  soUd  rocl^"  to  obviate  any  disputes  as  to  meas- 
urement, with  which  arrangement  the  parties  expressed  themselves  as 
satistied.  It  did  not  appear  that  either  party  Intended  thereby  to  make 
or  consent  to  any  arrangement  outside  of  or  Inconsistent  with  the  con- 
tract Heidi  that  the  engineer's  final  certiflcate,  made  after  the  conclusion 
of  the  work,  was  binding  on  the  parties,  though  he  failed  therein  to  adopt 
the  promised  dassiflcation. 

Appeal  from  circuit  court,  Tioga  county. 

Action  by  William  E.  Dorwin  and  another  against  James  B. 
Westbrook  for  a  balance  due  for  work,  labor,  and  materials.  From 
a  judgment  on  a  verdict  for  plaintiffs,  and  from  an  order  denying 
a  motion  for  a  new  trial  on  the  minutes,  defendant  ap];)eala.  Be- 
versed* 

Argued  before  HARDIN,  P.  J.,  and  MEBWm,  J. 

8.  D.  Halliday  and  Thomas  D.  Husted,  for  appellant. 
Sears  &  Lynch,  for  respondents. 

MERWIN,  J.  On  the  13th  May,  1891,  the  plaintiffs  and  the  de- 
fendant entered  into  a  written  contract,  in  and  by  which  the  plain- 
tiffs, being  the  parties  of  the  second  part  in  said  contract,  agreed 
to  construct,  build,  and  in  every  respect  complete  all  the  grading  and 
masonry  and  other  work  required  for  a  single-track  railroad  on 
a  certain  i)ortion  of  the  Mohawk  Valley  &  Northern  Railway  com- 
mencing about  five  miles  from  the  town  of  Malone,  and  extend- 
ing thence  southwardly  about  one  and  a  half  miles.  This  was  to 
be  done  in  accordance  with  specifications  annexed  and  made  part 
of  the  contract,  and  all  was  to  be  done  *^nder  the  direction  and 
inspection  of  the  company's  engineers  appointed  to  superintend 
the  same,  and  to  the  full  satisfaction  and  acceptance  of  the  com- 
pany's chief  engineer/'  The  work  was  to  be  completed  by  Sep- 
tember 1,  1891.  The  defendant  agreed  to  pay  therefor,  among 
other  things^  as  follows:    For  solid  rock  excavation,  |1  per  cubio 
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yard;  for  loose  rock  excaration^  48  cents  per  cubic  yard;  lor 
faardpan  excavation,  32  cents  per  cubic  yard;  for  earth  excava- 
tion, 19  cents  per  cubic  yard.  Provision  was  made  for  montMy 
payments  for  the  work  done  as  certified  by  the  chief  engineer, 
less  10  per  cent.,  and  at  the  completion  of  the  contract  the  defend- 
ant agreed  "to  have  a  final  statement  made  of  aU  the  work  done 
as  estimated  and  certified  by  the  said  engineer,  together  with  all 
amounts  due,  including  any  percentage  retained,  and  this  amount 
so  found  as  being  due  shall  be  paid  to  the  said  parties  of  the  second 
part  within  thirty  (30)  days  after  the  completion  of  said  work 
and  payment  for  the  same  shall  have  been  made  by  the  Mohawk 
Valley  and  Northern  Kailway  Company  to  said  party  of  the  first 
part,  provided  said  parties  of  the  second  part  shall  give  satisfac- 
tory security  for  the  payment  of  any  and  all  unpaid  claims  against 
said  work."  The  contract  had,  among  others,  the  following  clauses: 
"Third.  And  it  is  understood  and  agreed  that  the  said  chief  ^iglneer,  in 
comparing  the  said  final  estimate  and  giving  his  final  certificate,  need  not 
be  bound  by  the  preceding  estimates  and  certificates,  but  su<4i  preceding  es- 
timates and  certificates  shall  be  held  to  be  only  approximate  to  the  final  es- 
timate, and  the  said  monthly  estimates  and  certificates  on  unfinished  work 
shaU  in  no  case  be  taken  as  an  acceptance  of  the  work,  or  a  release  of  the 
parties  of  the  second  part  from  responsibility  therefor.  untU  the  final  es- 
timate is  made,  nud  the  work  in  its  entirety  is  accepted  as  complete  under 
this  contract."  "Twelfth.  AU  questions,  dlfl'erences,  or  controversies  which 
may  arise  between  the  parties  hereto  under  or  in  reference  to  this  agreement 
and  specification,  or  its  performance  or  nonperformance,  or  the  work  to 
which  they  relate,  or  in  any  way  whatever  pertaining  to  or  connected  with 
said  work.  shaU  be  referred  to  the  engineer  of  the  company,  and  his  decision 
shaU  be  final  and  conclusive  as  to  both  parties." 

In  the  specifications  there  is  a  provision  that  *^the  work  will 
be  executed  under  the  direction  and  constant  supervision  of  the 
engineer  of  the  railway  company,  by  whose  measurements  and 
calculations  the  quantities  and  amounts  of  the  several  kinds  of 
work  performed  shall  be  estimated,  and  whose  determination  shall 
be  conclusive  on  both  parties."  In  the  contract  it  is  provided  that 
*^henever  the  word  ^engineer'  or  'chief  engineer*  is  used  therein 
it  shall  be  understood  to  refer  to  the  chief  engineer  of  the  Mohawk 
Valley  and  Northern  Railway  CJompany."  In  the  specifications  it 
is  provided  that  '^whenever  the  word  'engineer'  or  'chief  engineer' 
is  used  in  these  specifications  it  is  to  be  understood  aa  applying 
to  the  engineer  in  chief  of  the  company,  or,  in  his  absence,  his 
duly-appointed  assistant  engineers  and  inspectors  representing 
him,  limited  by  the  special  duties  intrusted  to  thenL**  Thereupon 
the  plaintiffs  entered  upon  the  performance  of  the  contract,  and 
made  excavation  to  the  amount  of  35,491  yards.  There  is  no  dis- 
pute about  this,  or  about  the  final  completion  and  acceptance  of 
the  work.  The  controversy  is  over  the  classification  of  the  excava- 
tion and  the  consequent  price.  The  plaintiffs  claim  that  soon 
after  the  work  was  commenced  the  chief  engineer  or  the  engineer 
in  charge  fixed  the  classification  at  75  per  cent  solid  rock  and  the 
balance  hardpan,  and  that  both  parties  plaintiffs  and  defendant 
agreed  to  this  arrangement    Tills  the  defendant  denies,  and  daimis 
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that  the  flnal  certificate  or  estimate  of  the  chief  engineer  is  con- 
dusiye,  which  classifies  the  work  at  about  45  per  cent,  solid  rock, 
45  per  cent,  earth,  and  10  per  cent,  loose  rock.  If  this  classifica- 
tion is  correct,  the  plaintiffs  have  concededly  been  fuUy  paid. 
The  defendant  also  claims  a  settlement  and  release  on  the  8th  April, 
1892.  The  plaintiffs  claim  there  was  no  settlement,  and  that  the 
release  never  became  operative.  The  recovery  is  upon  the  basis 
of  the  classification  as  claimed  by  the  plaintiffs,  and  the  absence 
of  any  settlement  or  operative  release. 

The  excavation  was  mainly  in  a  rocky  cut  for  the  line  of  the 
track,  and  the  balance  was  in  a  borrow  pit.  Soon  after  the  work 
was  commenced  in  the  cut  the  plaintiffs  made  complaint  to  the 
defendant's  agent  that  the  engineer  or  assistants  who,  under  the 
contract  and  si)ecifications,  were  required  to  make  measurements, 
were  absent,  and  there  was  likely  to  be  delay.  Thereupon  the 
plaintiffs  or  their  agent  and  the  defendant's  agent  called  on  the 
chief  engineer,  Mr.  l5)berts,  with  a  view  of  obviating  the  difficulty* 
They,  to  some  extent,  looked  over  the  work  in  the  cut,  and  ujion 
the  surface  it  appeared  to  be  mainly  large  boulders,  with  the 
spaces  between  filled  with  hardpan.  The  evidence  tends  to  show 
that  then  the  engineer  told  the  parties  that  he  would  classify  it 
at  75  per  cent  solid  rock,  and  that  would  do  away  with  all  dis- 
putes about  measurement,  and  that  the  balance  of  25  per  cent, 
would  be  classified  by  his  assistant  as  the  work  progressed;  that 
this  arrangement  was  assented  to  by  both  parties,  the  defendant's 
agent  saying  that  he  was  satisfied,  or  was  satisfied  if  the  plaintiffs 
were.  A  similar  arrangement  was  made  with  the  assistant  en- 
gineer as  to  the  borrow  pit  There  is  no  evidence  that  the  re- 
maining 25  per  cent  was  classified  as  hardpan,  except  that  the 
assistant  engineer  told  the  plaintiffs  or  their  agent  at  the  time 
of  the  arrangement  for  the  classification  for  solid  rock  that  the 
whole  of  the  balance  was  hardpan.  The  court  charged  the  jury, 
in  substance,  that  if  the  engineer  made  the  classification  then  and 
there  when  they  were  about  to  enter  upon  the  work,  and  said  that 
would  take  the  place  of  any  further  measurement,  and  the  plain- 
tiffs relied  on  it,  supposing  that  was  to  be  the  final  estimate,  then 
the  plaintiffs,  so  far  as  that  part  of  the  case  was  concerned,  could 
recover.  To  this  exception  was  duly  taken.  The  court  had  pre- 
viously stated  that,  if  the  material  taken  out  of  the  pit  and  cuts 
was  classified  by  the  engineer,  in  the  presence  and  with  the  con- 
gent  of  the  defendant,  before  the  work  began,  or  about  the  time, 
and  that  the  work  progressed  under  that  classification,  the  plain- 
tiffs could  recover  the  price  for  such  classification.  Assuming, 
then,  that  the  engineer  or  his  assistant,  in  the  presence  and  with 
the  consent  of  the  defendant,  stated  verbally  that  he  classified 
the  excavations  in  the  manner  claimed,  and  that  this  would  take 
the  place  of  any  further  measurement,  and  that  plaintiffs  relied 
on  it  supposing  it  to  be  final,  is  this  sufficient  to  authorize  the  re- 
covery? The  defendant  was  not  i)ersonally  present,  but  was  repre- 
sented by  Mr.  Carroll.     The  evidence  does  not  warrant  the  conclu- 
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sion  that  either  party  intended  to  make  or  consent  to  any  arrange- 
ment outside  of  the  contract,  or  inconsistent  with  it.  No  new 
contract  was  contemplated,  or  any  change  in  the  original  instru- 
ment Whatever  was  said  or  done  was  rather  designed  to  be  in 
furtherance  of  the  contract  as  made,  and  supposed  to  be  within  its 
scope.  The  conclusion  is  not  warranted  that  the  parties  them- 
selves assumed  to  make  a  classification.  It  was  the  act  or  state- 
ment of  the  engineer  under  the  i)ower  given  him  by  the  contract 
The  engineer  and  his  assistants  were  not  the  agents  of  the  defend- 
ant any  more  than  they  were  the  agents  of  the  plaintiffs.  They 
were  not,  in  fact,  the  agents  of  either.  WTien,  therefore,  the 
plaintiffs,  as  testified  to  by  one  of  them,  relied  on  the  verbal  state- 
ment of  the  engineer,  they  did  not  rely  on  any  act  or  statement 
made  by  the  defendant,  or  for  which  the  defendant  was  responsible 
any  more  than  the  plaintiffs  were.  They  were  not  misled  by  the 
conduct  of  the  defendant  I  faU  to  see,  therefore,  how  the  ar- 
rangement for  classification  can  be  held  to  bind  the  defendant  upon 
any  theory  of  estoppeL  The  cases  cited  by  the  plaintiffs'  counsel 
do  not,  I  think,  apply. 

The  defendant  was  a  contractor  with  the  railway  company,  and 
the  plaintiffs  were  subcontractors  with  the  defendant  It  was  im- 
portant for  the  defendant  to  have  the  kind  and  amount  of  work 
ascertained  in  such  a  way  that  it  would  be  satisfactory  to  the 
company  upon  his  settlement  with  them.  He  apparently  was  to 
settle  with  the  company  upon  the  basis  of  the  same  estimates  and 
certificates  of  the  engineers  that  were  provided  for  settlement  with 
the  plaintiffs.  Under  the  contract,  the  final  payment  for  the 
work  from  the  defendant  to  plaintiffs  was  not  due  until  after 
the  defendant  had  received  payment  for  the  same  from  the  com- 
pany. In  ascertaining  the  amount,  a  final  statement  was  to  be 
made  of  all  the  work  done  "as  estimated  and  certified  by  said  en- 
gineer," and  it  was  expressly  provided  that  the  engineer  in  mak- 
ing his  final  estimates  and  certificate  need  not  be  bound  by  the 
preceding  estimates  and  certificates,  but  that  they  should  be  held 
to  be  only  approximate  to  the  final  estimates.  These  provisiooB 
were  vital  to  the  defendant,  in  view  of  his  relation  to  the  com- 
pany, and  an  intent  on  the  part  of  the  defendant  to  waive  them 
should  be  clearly  established.  It  is  not  to  be  supposed  that  any 
of  the  parties  believed  that  the  verbal  arrangement  with  the  en- 
gineer would  take  the  place  of  the  certificates  called  for  by  the 
contract  In  effect,  then,  the  arrangement  was  that  the  engi- 
neer, when  he  came  to  make  his  preliminary  and  final  estimates^ 
would  treat  the  excavation  as  75  per  cent  solid  rock.  He  fafled 
to  keep  his  promise.  Does  it  follow  that  the  defendant  is  re- 
sponsible the  same  as  if  he  had  kept  it,  thereby  nullifying  the 
provisions  of  the  written  contract,  and  that,  too,  without  evidence 
that  the  solid  rock  was  as  much  as  the  proposed  classification 
would  make  it?  It  is  quite  evident  that  none  of  the  parties  in- 
tended to  waive  any  of  the  provisions  of  the  contract  The  trouble 
arises  from  the  failure  of  the  engineer  to  carry  out  his  promise. 
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He  denies  he  made  it;  but,  ajsauming  that  he  did,  as  the  jury  have 
found,  it  was  not  a  certificate  such  as  the  contract  called  for  as 
a  basis  for  payment,  and  the  evidence  is  not  sufficient  to  show 
that  the  parties  agreed  or  intended  it  should  be.  It  may  be  that, 
if  the  engineer  in  his  final  certificate  did  not  give  as  large  a  per- 
centage of  solid  rock  as  in  fact  there  was,  or  the  final  certificate 
was  made  under  circumstances  that  amounted  to  a  fraud,  the 
plaintiffs,  under  proper  allegations,  would  have  a  remedy.  This 
action,  however,  is  on  the  contract,  and  upon  the  evidence  a  re- 
covery is  not  warranted  based  simply  on  a  verbal  agreement  or 
promise  by  the  engineer,  made  before  the  work  was  done,  that 
the  classification  was  or  should  be  at  a  certain  rate,  and  which 
was  not  in  fact  carried  out  in  the  final  estimates. 

The  defendant  also  claims  that  the  plaintiffs  are  barred  by  a  re- 
lease given  by  them  on  the  8th  April,  1892.  The  plaintiffs  claimed 
that  they  did  not  knowingly  or  intentionally  execute  it,  but  were 
induced  to  sign  it  on  the  representation  of  the  agent  of  defend- 
ant that  it  was  a  receipt  for  money  they  were  then  receiving,  and 
that  there  was  not  in  fact  any  settlement.  The  question  whether 
it  was  executed  under  the  circumstances  claimed  by  plaintiffs 
was  left  to  the  jury,  upon  the  charge,  in  substance,  that,  if  so 
executed,  it  would  not  be  a  bar;  and  the  court  declined  to  charge 
that  if  they  might  have  read  it  they  could  not  avoid  it  on  the 
ground  that  they  did  not  read  it  Whether  the  questions  as  to 
the  release  were  properly  given  to  the  jury  it  is  not  necessary  here 
to  discuss,  in  view  of  tiie  conclusion  on  the  other  branch  of  the 
case. 

HABDIN,  P.  J.  While  concurring  in  the  foregoing  opinion,  I 
deem  it  not  inopportune  to  add  that  the  evidence  tends  very 
strongly  to  support  the  release  and  settlement,  and  in  respect 
thereto  the  verdict  seems  to  be  against  the  weight  of  the  evidence. 
Phelan  v.  Mayor,  etc.,  119  N.  Y.  86,  23  N.  E.  Rep.  175.  I  think 
there  should  be  a  new  trial.  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event. 


HAIiL  T.  OITY  OF  SYRA.GUSB  et  aL 

(Supreme  Court,  General  Term,  Fourth  Department    September,  18d3.) 

CONVBTANOB  BT  OOBFORATIOK— SETTING   AsiDB   BT  N0NA88BNTINa  StOCKHOLD- 
BBS. 

Where  a  paper  manufacturing  company,  by  authority  of  the  directors, 
and  of  aU  the  stockholders  but  one,  sells  and  conveys,  In  good  faith  and 
for  full  value,  its  water  privUeges  In  an  outlet  of  a  certain  lake  to  a  city 
which  apparently  has  the  right  to  obtain  title  to  such  priyileges  by  con- 
demnation proceedings,  such  conveyance  will  not  be  set  aside,  at  the  in- 
stance of  such  nonconsenting  stockholder,  on  the  gi*oimd  that  the  board 
of  directors  had  no  power  to  execute  It,  or  author!^  its  execution. 

Appeal  from  special  term,  Onondaga  county. 
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Action  by  Edwin  E.  Hall  against  the  city  of  Syracuse,  liie 
Syracuse  Water  Board,  the  Mottville  Paper  CJompany,  limited,  and 
others,  to  set  aside  a  deed  by  such  company,  of  which  plaintiff  is  a 
stockholder,  to  defendant  city,  of  certain  water  rights  in  the  outlet 
of  Skaneateles  lake.  From  a  judgment  dismissing  the  complaint, 
plaintiff  api)eals.    Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MEBWIN  and  PARKER,  JJ. 

Greorge  Barrow,  for  appellant 

Hancock,  Beach  &  Devine,  for  respondents  Mottville  Paper  Co^ 
Limited,  and  others. 

Charles  E.  Ide  and  C.  G.  Baldwin,  for  resi>ondent  city  of  Syra- 
cuse. 

Chas.  L,  Stone  and  W.  A.  Beach,  for  respondent  Syracuse  Water 
Board. 

l^IERWrNT,  J.  This  action  is  brought  by  the  plaintiff,  as  a  stock- 
holder in  the  defendant  the  Mottville  Paper  Ck)mpany,  limited,  to 
set  aside  a  deed  from  that  company  to  the  city  of  Syracuse  dated 
February  23,  1891,  ui>on  the  ground  that,  as  against  a  stockholder 
who  did  not  assent  to  it,  it  was  void,  for  want  of  jKJwer  in  the  board 
of  directors  to  execute  it,  or  authorize  its  execution.  The  paper 
company  was  organized  in  1886,  under  the  provisions  of  chapter  611 
of  the  Laws  of  1875,  for  the  purpose  of  manufacturing  paper  at 
Mottville,  N.  Y.  Prior  to  the  organization  the  parties  interested 
therein,  and  who  afterwards  became  stockholders,  contemplated  the 
purchase  of  certain  real  estate,  and  buildings  thereon,  and  water 
rights  and  privileges  appurtenant  thereto,  situated  on  the  outlet 
of  Skaneateles  lake.  After  the  incorporation  such  property  was 
purchased,  and  improvements  were  made  thereon,  and  the  business 
of  manufacturing  paper  was  there  entered  upon,  and  continued  down 
to  the  time  of  the  trial;  the  water  of  the  outlet  being  used  for  the 
purpose  of  washing  the  material,  and  reducing  the  same  to  pulp, 
and  in  part  for  the  propelling  of  machinery,  the  balance  of  the 
machinery  being  propelled  by  steam  i)ower.  By  chapter  201  of  the 
Laws  of  1889  the  Syracuse  Water  Board  was  created,  and  power 
was  conferred  upon  it  to  acquire,  by  purchase  or  condemnation,  for 
and  in  the  name  of  the  city  of  Syracuse,  any  property  necessary 
for  the  acquisition,  construction,  maintenance,  control,  and  opera- 
tion of  the  system  of  waterworks  contemplated  by  the  act.  By 
section  18  of  the  act,  as  amended  in  1890,  it  was  authorized,  under 
certain  conditions,  to  take  water  from  the  Skaneateles  lake.  One 
of  the  provisions  of  this  section  is  that,  ^^efore  any  water  shall  he 
taken  from  Skaneateles  lake  under  the  provisions  of  this  act,  the 
city  of  Syracuse  shall  acquire  or  extinguish  all  water-jMJwer  rights 
upon  the  outlet  of  said  lake  to  be  affected  by  the  proposed  storage 
of  water."  It  was  also  provided  that  the  i)owers  granted  to  the 
water  board  to  acquire  property  under  the  act,  and  to  make  pay- 
ment therefor,  shall  be  deemed  to  include  full  power  and  authority 
to  do  and  perform  all  acts  and  things  necessary  or  proper  to  enable 
the  city  to  obtain  water  from  the  lake  under  the  provisions  of  the 
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amended  section.  The  water-power  rights  of  the  Mottville  Paper 
Company  were  among  those  affected  by  the  proposed  storage  of 
water.  Substantially  all  its  water  rights,  easements,  and  privi- 
leges were  derived  from  water  coming  from  the  lake  through  the 
outlet  Thereujwn  the  water  board,  acting  under  the  authority 
given  by  the  acts  referred  to,  prior  to  January  5,  1891,  demanded 
of  the  paper  company  the  sale  by  it  of  such  rights  and  privileges^ 
offering  to  pay  the  value  to  be  agreed  upon,  and,  in  case  of  refusal 
by  the  company  to  sell,  threatened  to  take  proceedings  under  the 
statute  for  the  condemnation  thereof.  The  capital  stock  of  the 
paper  company  was  |30,000,  of  which  the  plaintiff  has  since  Jan- 
uary, 1888,  been  the  owner  of  f  5,000,  and  at  one  time  was  secretary 
and  treasurer  of  the  company.  He  has,  however,  since  Janu>»'ry, 
1890,  been  at  variance  with  the  management  of  the  corporation, 
and  attended  no  meetings  of  tlie  stockholders  or  directors.  The 
annual  meeting  of  the  stockholders  is  fixed  by  the  by-laws  of  the 
company  for  the  first  Monday  of  January,  at  the  office  of  the  com- 
pany at  Mottville.  At  the  annmil  meeting  in  January,  1891,  stock- 
holders owning  or  representing  stock  to  the  amount  of  f25,000 
were  present  The  plaintiff  was  not  there.  At  this  meeting  the 
subject  of  selling  the  companj-'s  water  rights  to  the  city  of  Syra- 
cuse, and  the  x)ossibllity  of  the  city  taking  the  property  by  con- 
demnation, were  considered,  and  the  president  of  the  corporation 
was  authorized  to  confer  with  the  city  authorities,  and  see  what 
arrangement  could  be  made,  and  report  thereon  to  the  board  of 
directors.  Under  this  authority,  negotiation  was  had  by  the  presi- 
dent, and  he  rei)orted  at  a  subsequent  meeting  of  the  directors  that 
the  city  offered  to  pay  f 22,500  in  cash  as  damages,  and  for  the  pur- 
chase of  the  water  rights.  This  offer  was  accepted  by  the  directors, 
and  the  president  authorized  to  execute  the  necessary  conveyances 
and  receive  the  money.  The  deed  in  question  was  accordingly 
executed  and  delivered,  and  the  money  paid.  The  deed  purports 
to  convey  "all  the  right,  title,  and  interest  held  or  claimed  by  the 
said  first  parties  in  and  to  the  water  power,  the  right  or  privilege  to 
use  the  water  of  Skaneateles  lake  outlet,  and  all  interest  or  ease- 
ments held  or  claimed  therein  by  them,  wherever  situate,  or  from 
whatever  source  derived;  and  especially  all  the  right  to  use  the 
water  of  said  outlet,  and  all  the  easements  or  water  privileges 
connected  with  or  bdonging  to  the  following  described  premises,.'' 
describing  the  real  estate  of  the  company.  "Said  party  of  the 
second  part  also  stipulates  and  agrees  that  said  city  of  Syracuse 
will  not  at  any  time  make  any  charge  or  rental  to  said  first  party 
for  the  use  by  them  of  any  waters  fiowing  down  said  outlet  This 
stipulation  or  agreement  shall  not,  however,  be  construed  as  a  li- 
cense or  grant  of  any  rights  with  relation  to  said  waters,  or  the  use 
thereof."  The  money  received  ux)on  the  sale  has  been  used  by  the 
paper  company  in  the  payment  of  its  debts,  or  in  the  business  of 
the  company,  and  prior  to  the  commencement  of  this  action  the 
plaintiff  did  not  restore,  or  offer  to  restore,  to  the  city,  any  part  of 
it  It  is  found  by  the  special  term,  upon  sufficient  evidence,  that 
v.24N.Y.s.no.ll— 61 
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the  price  paid  was  all  that  the  rights  eonveyed  were  worOi;  that 
in  and  about  the  prosecution  of  the  business  the  paper  company 
can  obtain  more  reliable  power  to  operate  its  paper  mill  and  ma- 
chinery from  steam  than  from  water,  and  that  sufficient  water 
for  the  puipose  of  making  paper  can  be  obtained  from  sources  other 
than  from  water  flowing  from  the  lake  into  the  outlet;  that,  during 
the  peiiod  of  seven  or  eight  months  of  the  year,  water  will  flow 
down  the  outlet  to  the  Erie  canal  for  the  use  of  the  state;  that  all 
the  business  of  the  company  can  be  well  conducted  without  the  use 
of  water  from  Skaneateles  lake  flowing  through  the  outlet;  that  in 
making  the  sale  and  conveyance  the  defendants  acted  in  good 
faith,  and  for  the  best  interest  of  all  parties  concerned,  as  they 
believed,  and  no  material  injury  has  resulted  therefrom  to  said  com- 
pany, or  to  any  of  its  stockholders.  It  appears  that  the  diiectorB 
who  authorized  the  deed  owned  or  represented  all  the  stock,  except 
what  was  owned  by  the  plaintiff. 

We  fail  to  see  that  the  plaintiff  has  any  good  ground  for  equitable 
relief.  The  city,  and  Ihose  acting  in  its  behalf,  had  a  right  to 
believe  that  the  president  of  the  company  and  its  board  of  directors 
had  a  right  to  act  for  it  in  agreeing  ui)on  the  value,  and  in  making 
a  conveyance  to  carry  out  the  agreement.  Practically,  at  the 
stockholders'  meeting,  the  matter  was  placed  by  them  in  the  hands 
of  the  board  of  directors.  The  city  authorities  were  not  called  on 
to  investigate  whether  all  the  stockholders  were  present.  The 
plaintiff  is  presumed  to  have  known  of  the  meeting.  He  does  not 
deny  that  he  knew  of  it,  but  he  chose  to  be  absent.  If,  as  was  ap- 
parently the  case  under  the  statutes  referred  to,  the  city  had  a  right 
to  acquire  the  property  in  question  whether  the  pai>er  company 
was  willing  to  sell  or  not,  the  question  of  power  to  sell  became 
unimportant  to  the  stockholders.  The  only  open  question  was  the 
one  of  price,  and  ui>on  that  subject,  especially  after  the  action  <rf  the 
annual  meeting,  the  board  of  directors  legally  represented  the  co^ 
poration.  It  was  their  duty  to  obtain  the  highest  price  they  could 
In  their  judgment  this  was  accomplished  by  agreement,  rather 
than'  by  allowing  proceedings  for  condemnation.  We  fljid  no  good 
reason  for  interfering  with  their  agreement  and  consequent  con- 
veyance.   It  follows  that  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  one  bUl  of  costs  to  defendants.  All 
concur. 


NBW  YORK  CENT.  &  H.  R.  R.  GO.  v.  MAINE.  Saperrlsor.  et  sL 

(Supreme  Coiu'-t,  General  Term,  Fourth  DeiMirtment    September,  1893.) 

,.  Municipal  Corporations— Action  between— In junctioit  by  Taxpayer. 
llntler  Code  Civil  Proc.  §  1925.  as  supplemented  by  Acts  1881,  18S7,  au- 
thorizing an  Action  by  a  taxpaj'or  to  prevent  waste  of  or  Injury  to  tbe 
property  of  a  municipality,  a  taxpayer  cannot  maintain  an  action  to  pq- 
joln  a  supervisor  of  a  town  and  the  board  of  sriperrisors  of  a  countr 
from  submlttinp  to  tbe  court  an  action  by  the  town  against  the  coontr 
on  an  a^n^'t^  statement  of  facts  because  sadti  statement  does  not  con- 
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tain  all  the  facts  iDatorL*il  to  the  county's  defense,  in  the  absence  of 
fraud  and  collusion  on  the  part  of  defendants,  unless  the  acts  of  the 
board  of  supervisors  In  the  matter  were  beyond  their  authority,  and  Toid. 
%  Same— Right  of  Municipality  to  Waive  Defense. 

In  an  action  by  a  town  against  a  county  to  recover  taxes  erroneously 
collected  by  defendant,  the  latter's  board  of  supervisors  may,  in  the  ab- 
sence of  fraud  or  collusion,  waive  the  defense  that  plaintiff  voluntarily 
paid  the  tax. 

Appeal  from  special  term,  Madison  county. 

Action  by  the  New  York  Central  &  Hudson  Eiver  Railroad  Com- 
pany against  Paul  S.  Maine,  as  supervisor  of  the  town  of  Fenner, 
4ind  the  board  of  supervisors  of  Madison  county,  to  enjoin  further 
proceedings  in  the  matter  of  the  submission  to  the  general  term 
of  a  certain  action  between  defendants,  and  from  presenting  any 
amended  or  other  submission  which  does  not  contain  a  statement 
of  certain  facts.  From  a  judgment  for  plaintiff,  defendants  sepa- 
rately appeal    Reversed. 

The  actioh  is  brought  by  the  plaintiff,  as  a  taxpayer  of  the  county  of  Madi- 
son, to  restrain  the  submission  to  the  general  term  of  a  claim  of  the  town 
of  Fenner  against  the  county  upon  an  agreed  statement  of  facts.  It  is  al- 
leged that  the  statement  of  facts  is  false  and  collusive  in  divers  particulars, 
and  that  the  alleged  grounds  of  resistance  do  not  fully  or  truthfully  raise 
the  defense  as  it  in  fact  exists,  and  that  the  submission  was  dravni  and  was 
proposed  to  be  submitted  by  collusion  and  in  fraud  of  the  taxpayers  of  the 
county.  The  submission  bears  date  January  24,  1891,  and  was  filed  January 
27,  1891.  On  the  1st  day  of  February,  1869,  pursuant  to  the  provisions  of 
chapter  140  of  the  Laws  of  18G8,  entitled  "An  act  to  authorize  the  village  of 
Canastota  and  the  towns  of  Gazenovia  and  Fenner,  in  the  county  of  Madison* 
to  issue  bonds  and  take  stock  in  the  Ganastota  Railroad  Gompany,"  the 
commissioners  of  the  town  of  Fenner,  duly  appointed  for  that  purpose,  bor- 
rowed upon  the  credit  of  the  town  the  sum  of  $20,000,  and  Issued  bonds 
therefor,  and  with  the  money  so  borrowed  took  and  paid  for  stock  to  the 
same  amount  in  the  said  railroad  company.  In  the  year  1882  the  assessed 
valuation  of  the  said  railroad  company  for  that  year  In  the  town  of  Fenner 
was  ^,350,  and  the  state  tax  assessed  against  and  collected  from  the  com- 
pany was  $243.50,  which  was  divided  as  follows:  For  state  purposes,  $5X16; 
for  coimty  pui-poses,  $61.52;  for  town,  $130.82.  In  the  following  years,  up 
to  and  including  1889,  similar  assessments  were  made  against  the  railroad 
company  in  said  town,  and  a  tax  each  year  collected.  The  submission  states 
in  detail  the  amount  of  the  tax  each  year,  and  what  part  of  it  was  for  state 
purposes  and  what  for  county  purposes.  It  then  states  that  such  sums,  speci- 
fying the  Items  each  year  for  state  and  county  taxes,  "were  duly  collected 
from  said  railroad  company,  by  the  collectors  of  said  town,  on  or  before  the 
1st  day  of  February  of  said  years,  respectively,  and  were  duly  paid  over  by 
said  collectors  to  the  county  treasurer  of  Madison  county,  and  were  paid  out 
by  him  for  general  county  purposes,  including  state  taxes,  on  the  1st  day 
of  June  of  said  years,  respectively.  No  part  of  said  sums  have  ever  been 
refunded  to  said  town  of  Fenner,  or  been  applied  by  the  county  treasurer  to 
the  creation  of  a  sinking  fund  for  the  payment  of  the  bonded  indebtedness 
of  said  town.  In  each  of  said  years  from  1882  to  1888,  Inclusive,  there  was 
raised,  by  taxation  upon  the  taxable  property  of  the  town,  a  sum  equal  to  the 
railroad's  share  of  the  entire  tax.  In  excess  of  the  amount  required  to  be 
raised  by  said  town  for  the  ordinary  expenses  of  said  towiu  These  sums 
were  set  apart  by  the  county  treasurer  of  Madison  county  as  a  sluklng  fund 
for  the  payment  of  said  bonded  indebtedness  of  the  town,  and  were  after- 
wards duly  applied  to  that  purpose.  In  fixing  and  determining  the  equalized 
value  of  the  property  of  said  town  of  Fenner  for  said  years  1882,  1883,  1884, 
1885,  1886,  1887,  1888,  and  1889,  for  the  purpose  of  ascertaining  the  amount 
of  properly  in  said  town  liable  to  taxation  for  state  and  county  purposa^ 
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and  for  the  purpose  of  apportfooing  the  tax  to  be  paid  by  said  town,  no  re- 
ducti<Hi  was  made  on  account  of  the  property  <^  said  railroad  annpauy,  or 
any  part  thereof,  and  the  same  was  treated  as  any  other  taxable  property 
of  the  town,  and  as  liable  to  taxation  for  state  and  county  purposes."  The 
submissl(m  then  states  the  proceedings  of  the  board  of  supervisors  with  ref- 
erence to  the  statute  of  limitations,  and  the  position  of  the  town  in  regard 
thereto.  These  need  not  be  detailed  here.  The  town  claimed  to  recoTer  of 
the  county  certain  specific  sums,  which  were  the  same  in  amount  each  year 
as  the  amount  of  the  state  and  county  taxes  in  the  tax  paid  by  the  railroad 
company,  and  in  each  case  Interest  was  aslsed  from  the  1st  day  of  June  fol- 
lowing the  payment  The  questions  submitted  were:  First,  whether  the 
plaintiff  therein,  as  supervisor  of  the  town  of  Fenner,  was  entitled  to  re- 
cover of  the  defendants  therein  those  sums,  specifying  them,  for  each  year; 
second,  whether  the  board  of  supervisors  of  the  county  of  Madison  was  lia- 
ble for  the  payment  of  those  sums,  or  any  part  thereof;  third,  whether  the 
statute  of  limitations  barred  the  items  claimed  for  the  years  1882  and  1SS3; 
and,  fourth,  whether  the  act  under  which  the  claim  was  made  was  ocmsti- 
tutional. 

At  the  special  term  it  was,  among  other  things,  found  as  follows:  "(4) 
Such  case  and  submission  were  executed  and  entered  into  by  and  betwe^i 
the  defendants  In  this  action  in  good  faith,  and  in  the  belief  that  the  same 
contained  a  full,  fair,  and  truthful  statement  of  all  the  facts  upaa  which 
the  controversy  between  them  depended.  There  was  no  intent  or  purpose 
on  their  part  to  injure  or  defraud  the  plaintiff  in  this  action,  or  any  citiaen 
or  taxpayer  in  said  county."  "(6)  In  each  of  the  years  from  1882  to  1889, 
inclusive,  (except  the  year  1884,)  the  supervisors  of  said  eoimty  app<H:tioiied 
against  the  town  of  Fenner  its  share  of  the  state  and  county  tax,  without  tak- 
ing out  the  assessed  valuation  of  the  said  railroad  property  therein.  l%e su- 
pervisor of  the  town  thereupon  added  to  the  diare  so  fixed  the  amount  to  be 
raised  for  the  town  expenses,  and  divided  the  sum  so  ascertained  by  the 
assessed  valuation  of  tlie  property  of  the  town,  less  the  assessed  valuation  of 
such  railroad  property,  and  in  that  manner  acquired  the  rate  per  cent,  to  be 
levied  against  all  the  taxable  property  of  the  town.  He  then  multiplied  the 
total  assessed  valuation  of  the  property  of  the  town  by  such  rate  per  cent., 
and  the  sum  so  ascertained  he  caused  to  be  levied  and  collected  against  the 
taxable  property  of  the  town,  Including  the  railroad  proper^.  Such  method 
caused  to  be  collected  in  each  year  not  only  the  amount  of  taxes  needed  for 
state,  county,  and  town  expenses,  but  also  a  sum  in  addition  thereto^  just 
equal  to  the  amoimt  of  the  tax  levied  upon  and  collected  from  the  railroad 
company.  (7)  In  each  year  from  1882  to  1889,  inclusive^  the  tax  levied 
against  the  property  of  said  railroad  company  was  paid  by  such  company 
directly  to  the  treasurer  of  Madison  county,  and  was  received  by  such  treas- 
urer before  he  received  from  the  collector  any  portion  of  the  taxes  collected 
by  him.  Upon  receiving  sudi  taxes  from  the  railroad  company,  the  treasure 
in  each  year  made  the  credit  and  entry  In  the  'Railroad  Sinking  B^und  Ac- 
count,' as  stated  in  the  next  finding."  The  county  treasurer,  in  1871,  opened 
with  the  town  a  sinking  fund  accoimt  which  has  been  continued  to  the  pres- 
ent time,  and  in  each  year  the  treasiurer  "has  credited  the  town  of  Fenner 
therein  with  a  sum  equal  to  and  identical  in  amount  with  the  tax  levied 
against  and  paid  to  him  by  the  said  railroad  company  in  the  town  of  Fen- 
ner, and  stated  in  such  account  that  It  was  tihe  railroad  tax  from  sndi  rail- 
road. Such  credit  was  made  as  soon  as  the  amount  was  received  in  each 
year  from  the  company,  but  never  before  it  was  received.  The  money  itself 
was  not  kept  in  separate  deposit,  but  was  deposited  in  bank,  in  his  general 
account  as  county  treasurer.  Such  amount  so  credited  was  also  (except  in  the 
year  18S1)  exactly  equal  to  the  sum  raised  in  each  year  by  the  town  of  Fen- 
ner in  excess  of  the  amount  needed  for  the  state,  county,  and  town  taxes 
of  such  year."  The  sums  so  credited  the  town  were  used  by  the  treasurer 
solely  for  the  pui'chase  or  the  redemption  and  canceDatlon  of  the  b<mds  is- 
sued by  the  town  in  aid  of  the  railroad,  and  In  each  year  a  committee  of  tbt* 
board  of  supervisors  examined  and  reported  upon  and  approved  the  sinkln? 
fund  account  so  kept  "(12)  In  the  year  1884  the  supervisor  of  the  town  of 
Fenner  ascertained  his  rate  per  cent  without  deducting  the  value  of  tbp 
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railroad  property  from  the  assessed  yaluatioii  of  the  town,  and  for  that  rea- 
son no  greater  sum  was  raised  that  year  than  was  needed  for  state,  county, 
and  town  expenses;  nevertheless  the  treasurer  of  the  county  placed  to  the 
credit  of  said  town,  in  such  sinking  fund  account,  the  precise  amount  of 
taxes  that  were  paid  to  him  that  year  by  said  railroad  company  as  llie 
tax  levied  against  its  property,  and  applied  the  same  to  the  purposes  of 
such  sinking  fund,  thereby  creating  a  deticiency  in  the  taxes  needed  for  that 
year.  Such  deticiency  was  supplied  by  borrowiug,  and  the  following  year  a 
tax  was  levied  against  the  town  of  Fenner  to  repay  the  same."  As  matter 
of  law  It  was  decided  that  all  the  f&cts  contained  in  the  fifth  to  the  fifteenth 
findings  of  fact,  both  inclusive,  should  be  presented  to  the  court,  and  the 
submission  in  that  respect  was  Insuificient  and  defective,  and  did  not  fully 
and  fairly  leave  to  the  decision  of  the  court  all  of  the  facts  which  fix  and  de- 
termine the  rights  of  the  respective  parties.  The  material  portions  of  the 
fifth  to  the  fifteenth  findings  of  f&ct  are  above  stated. 

Argued  before  HAEDEN,  P.  J.,  and  MEKWIN,  J. 

Henry  B.  Coman,  for  appellant  Maine. 

John  E.  Smith  and  Charles  A«  Hitchcock,  for  appellant  board 
of  supervisors. 

C.  D.  Prescott,  for  respondent. 

MERWIN,  J.  In  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280,  26 
N.  E.  Rep.  263,  it  was  held  that  the  provision  of  Code  Civil  Proc. 
1 1925,  authorizing  an  action  by  a  taxpayer  to  prevent  waste  of 
or  injury  to  the  property  of  a  municipality,  as  supplemented  by 
the  acts  of  1881  and  1887,  is  confined  to  cases  where  the  acts  com- 
plained of  are  without  power,  or  when  corruption,  fraud,  or  bad 
faith  amounting  to  fraud  is  charged.  This  was  approved  in 
Ziegler  v.  Chapin,  126  N.  Y.  342,  27  N.  E.  Rep.  471,  and  it  is  said 
by  Finch,  J.,  (page  348,  126  N.  Y.,  and  page  472,  27  N.  E.  Rep.:) 

"If  the  officer  is  honest  and  faithful,  no  suit  against  him  is  needed.  Hie 
taxpayer  may  explain  to  hiin  the  facts,  and  discover  to  liim  the  fraud,  and 
the  courts  are  open  for  his  protection,  and  the  means  of  redress  are  at 
hand.  It  is  only  when,  in  the  face  of  explanation  and  Imowledge,  he  still 
refuses  to  act,  and  persists  in  carrying  out  the  wasteful  contract,  that  an 
action  against  him  is  needed;  and  then  it  rests  upon  his  misconduct,-Hipon 
Ills  collusion  and  fraud,— which  must  be  alleged  and  proved." 

Under  these  cases,  and  the  finding  at  special  term  that  the  de- 
fendants acted  in  good  faith,  and  in  the  belief  that  the  submis- 
fiion  contained  a  full,  fair,  and  truthful  statement  of  all  the  facts 
upon  which  the  controversy  between  them  depended,  and  that 
there  was  no  intent  or  purpose  on  their  part  to  injure  or  defraud 
any  taxpayer  of  the  county,  the  present  action  is  not  maintain- 
able, unless  the  acts  complained  of  were  beyond  the  authority  of 
the  board,  and  wholly  illegal  and  roid.  Ziegler  Case,  page  349, 
126  N.  Y.,  and  page  472,  27  N.  E.  Rep.  It  is  not  claimed  that  the 
board  had  no  i>ower  to  make  a  submission  of  the  controversy,  but 
that  the  facts  were  not  so  stated  as  to  present  all  the  questions 
in  the  case.  The  submission  stated  that  the  taxes  against  the 
railroad  company  were  duly  collected  from  the  company  by  the  col- 
lectors, and  paid  over  by  the  collectors  to  the  county  treasurer; 
that  they  were  paid  out  by  him  for  general  county  purposes,  in- 
cluding state  taxes,  and  no  part  have  been  applied  by  the  county 
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treasurer  to  the  creation  of  a  sinking  fund  for  the  payment  of 
the  town  bonds;  that  in  each  of  the  years  in  question  there  wan 
raised  by  taxation  upon  the  taxable  property  of  the  town  a  sum 
equal  to  the  railroad's  share  of  the  entire  tax  in  excess  of  the 
amount  required  to  be  raised  by  the  town  for  ordinary  expenses, 
and  those  sums  were  set  apart  by  the  county  treasurer  for  a  sink- 
ing fund  for  the  payment  of  the  bonded  debt,  and  were  so  applied. 
The  facts  as  found  by  the  special  term  are  that  the  railroad  com- 
pany paid  its  taxes  directly  to  the  county  treasurer  before  the 
treasurer  received  from  the  collector  any  jKjrtion  of  the  taxes  ad- 
lected  by  him;  that  upon  receiving  such  taxes  from  the  railroad 
company  the  county  treasurer  credited  the  town  in  the  sinking 
fund  account  with  a  sum  equal  to  and  identical  in  amount  with 
the  tax  levied  against  the  company,  and  stated  in  such  account 
that  it  was  the  railroad  tax  from  such  railroad,  and  that  the 
amount  so  credited  was  used  and  applied  in  the  sinking  fund  ac- 
count; that  there  was  raised  by  the  town  each  year  (except  one^ 
and  then  the  deficiency  was  afterwards  collected)  an  excess  equal 
to  the  railroad's  share  of  the  entire  tax  as  stated  in  the  subnus- 
sion,  and  the  amount  credited  to  the  sinking  fund  each  year  wbs 
exactly  equal  to  this  excess;  that  the  moneys  credited  by  the 
treasurer  to  the  sinking  fund  account  were  not  kept  in  separate 
dejwsit,  but  were  deposited  in  bank,  in  his  general  account  as 
county  treasurer.  The  act  under  which  the  sinking  fund  waa 
created  (section  4,  c.  907,  Laws  1869,  as  amended  by  chapter  283, 
Laws  1871)  does  not  provide  for  the  payment  directly  from  the 
railroad  company  to  the  county  treasurer.  It  provides  that  the 
taxes  "collected"  upon  the  assessed  valuation  of  any  railroad,  etc, 
shall  be  paid  over  to  the  county  treasurer.  This  recognizes  the 
idea  that  the  moneys  are  supi)osed  to  go  through  the  hands  of 
the  collector.  The  submission,  therefore,  when  it  stated  that 
the  moneys  were  collected  by  the  collector,  and  paid  over  by  him 
to  the  treasurer,  stated  the  legal  effect  of  the  transaction.  So  it 
is  to  be  observed  that,  if  the  moneys  paid  in  by  the  railroad  com- 
pany were  set  apart  to  the  sinking  fund,  there  was  no  separation 
of  funds  by  the  county  treasurer;  so  that,  when  the  excess  raised 
by  the  town  came  in,  the  county  had  the  benefit  of  the  full  amount 
of  the  tax  levied  against  the  town,  and  the  town  had  no  benefit 
from  the  application  of  the  railroad  taxes.  It,  in  effect,  made 
up  to  the  county  the  deficiency  occasioned  by  the  application  of  the 
railroad  taxes,  as  the  law  required.  In  regard  to  such  a  case  it 
is  said  in  Bridges  v.  Board,  92  N.  Y.  580: 

**The  county  Is  nether  entitled  to  these  moneys,  nor  to  an  equivalent 
amount,  from  the  town  of  Liberty.  It  is  entitled  to  receive  from  the  tax- 
payers of  that  town  only  that  proportion  of  such  amount  which  its  assesKd 
valuation  bears  to  the  a^^^regate  valuation  of  the  taxable  property  of  the 
whole  county,  and  tills  amount  is  collectible  only  throu^^  the  general  tax 
levy." 

It  would  therefore  seem,  if  the  county  received  and  used  the 
'^excess,"  so  called,  it  received  and  used  an  amount  it  was  not 
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entitled  to  have  from  the  town,  and  this  amount  was  exactly  equal 
to  the  tax  against  the  railroad  company. 

It  is  quite  manifest  that  whether  we  take  the  facts  as  stated 
in  the  submission,  or  as  found  at  the  special  term,  the  county  re- 
ceired  from  the  town  the  same  amount  that  it  was  not  entitled 
to  have,  or  would  not  have  had,  if  the  law  had  been  carried  out. 
The  whole  was  raised  under  one  warrant,  and  the  one  important 
fact  was  whether  the  county  had  too  much.  The  counsel  for 
the  plaintiff,  however,  claims  that  the  facts  as  found  by  the  court 
uxK>n  the  trial  raise  a  new  and  material  question,  which  should 
appear  by  the  case  upon  submission,  and  that  is:  When  a  town  has 
had  the  benefit  of  the  railroad  taxes  as  provided  by  the  statute, 
and  by  its  own  independent  act  has  provided  for  and  paid  any 
deficit  arising  thereby,  can  it  recover  such  amount  from  the 
county?  In  other  words,  the  town  has  voluntarily  raised  and 
paid  to  the  county  more  than  it  was  bound  to  pay,  and  therefore, 
it  is  argued,  it  cannot  recover  it  back,  although  the  county  has 
had  the  full  benefit  of  it  The  first  mistake  was  made  by  the 
board  of  supervisors  when,  in  making  the  apportionment  of  state 
and  county  taxes  among  the  several  towns,  it  faUed  to  deduct  the 
assessed  valuation  of  tiie  railroad  property.  Bridges  v.  Board, 
above  cited.  This  mistake,  it  might  be  argued,  induced  the  ac- 
tion of  the  town,  and,  if  so,  there  would  at  least  be  a  strong 
equity  in  favor  of  the  town.  In  Woods  v.  Supervisors,  136  N.  Y. 
403,  411,  32  N.  E.  Bep.  1011,  which  was  a  submission  like  the  pres- 
ent, it  is  said  that  it  cannot  be  doubted  that  the  board  of  super- 
visors could  have  most  effectually  waived  the  defense  of  the  stat- 
ute of  limitations  by  honestly  and  without  collusion  refusing  to 
plead  it.  If  so,  can  it  here  be  doubted  that  the  board  had  power 
to  waive  the  defense,  if  it  existed,  that  the  payment  by  the  town 
was  voluntary,  it  being  found  that  there  was  no  fraud  or  collusion, 
and  the  county  having  had  the  benefit-  of  the  moneys?  In  sub- 
stance, taking  the  facts  as  claimed  by  the  plaintiff,  there  was 
no  controversy  between  the  town  and  county  on  the  subject  of  the 
voluntary  payment,  but  on  other  questions,  which  then  seemed 
of  more  importance  than  they  do  now,  by  reason  of  subsequent  de- 
cisions of  the  courts.  We  are,  in  effect,  asked  to  compel  the  coun- 
ty, if  it  makes  any  submission  at  all,  to  make  it  in  a  way  that  will 
raise  a  defense,  and  litigate  a  question  that  it  does  not  care  to 
raise  and  litigate.  It  seems  to  me  that  we  cannot  fairly  say 
that  the  board  acted  beyond  its  power,  or  that  its  action  was  il- 
legal or  fraudulent.  The  court  to  which  the  submission  was  to  be 
made  was  only  to  be  called  on  to  pass  on  the  questions  raised  by  the 
facts  as  agreed  on.  It  was  immaterial  to  it  whether  the  county 
raised  all  the  defenses  possible.  The  remarks  of  Judge  Andrews 
in  Osterhoudt  v.  Klgney,  98  N.  Y.  232,  are,  in  principle,  quite  perti- 
nent: 

"%Vhether  the  clahn  Is  a  proper  town  or  county  diarge,  In  a  case  where 
tt  is  doubtful,  and  rests  upon  dL<«puted  evidence,  and  what  amount  diall 
be  allowed^  when  not  fixed  by  statute,  are  questions  which  the  statute  com- 
mits to  the  determination  of  the  board  of  audit;  and,  however  much  it  ma^ 
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err  in  Judgment  upon  the  tacts,  so  long  as  it  keeps  within  its  Jntisdiction. 
and  acts  in  good  faith,  its  audit  cannot  be  overhauled,  but  is  final,  as  vdi 
to  the  taxpayer  as  to  the  claimant  Supervisors  v.  Briggs,  2  Denio,  26; 
People  V.  Supei-visors  of  Delaware  Co.,  45  N.  Y.  196,  200.  It  would  be  in- 
tolerable to  permit  a  taxpayer,  upon  a  m^re  allegation  of  error  in  Hie 
course  of  the  proceedings  of  boards  of  audit  in  matters  within  their  jurisdic- 
tion, to  compel  the  supreme  court  in  a  collateral  action  to  re-examine  daims 
allowed  upon  their  merits,  and  to  approve  or  reverse  the  proceedings  upon 
Its  own  view  of  the  Justice  or  equity  of  the  cLaim.  The  adjudication  A  a 
lK)ard  of  audit  proceeding  regularly  within  its  Jurisdiction,  establishing  a 
claim  against  a  town,  althoujdi  the  allowance  may  be  excessive,  or  althoosti 
it  may  err  in  its  conclusion  upon  the  facets,  does  not  ocmstitute  waste  or 
Injury  to  the  property  of  the  town,  within  the  act  of  1872. " 

The  foregoing  considerations  lead  to  a  reversaL     Judgment  re- 
versed, and  new  trial  ordered;  costs  to  abide  the  event. 


DALE  T.  CITY  OF  SYRACUSE. 
(Supreme  Court,  General  Term,  Fourth  Department    September,  1803.) 
1.  Municipal  Corporations —Defbctiyb  Street— Action  fob  Injuries— Db 

FBN6E. 

In  an  action  against  a  city  for  personal  injuries  caused  by  a  defect  in 
a  cross  walk  left  by  a  street-raUway  company  in  buUding  its  trade,  it  to 
no  defense  that  30  days  previous  to  the  injury  such  company  was  en- 
Joined  from  completing  Its  work,  where  sui'h  city  was  not  a  party  to  tlw 
injunction  suit,  and  in  its  answer  admits  that  at  the  time  of  the  injuiy 
it  was  its  duty  to  keep  the  walk  in  repair. 

9l  Same— Contributort  Negligence— Question  for  Jury. 

In  such  action  plaintiff  testified  thait  Just  at  the  time  of  the  aoddeat 
his  attention  was  attracted  from  the  walk  to  a  person  who  was  deaii' 
ing  snow  in  an  improper  manner  from  the  wtOk  of  the  adjacent  building, 
of  which  he  was  Janitor,  and  tluit  he  did  not  notice  the  hole  in  the  walk« 
with  wliich  he  was  familiar.  Had,  that  the  question  as  to  whether  or 
not  plaintiff  was  guilty  of  contributory  negligence  was  for  the  jury. 

8.  Same— Cause  of  Injury.    . 

In  such  case,  the  question  as  to  whether  the  f^  of  plaintiff  wss 
caused  by  the  hole  in  the  walk  or  by  the  slippery  condition  of  tiie 
walk,  arising  from  a  faU  of  snow  during  the  previous  night,  tor  wliidi 
condition  defendant  is  not  liable,  was  properly  submitted  to  the  Jmy 
under  appropriate  instractions. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  William  Dale  against  the  city  of  Syracuse  for  personal 
injuries  caused  by  a  defective  cross  walk  on  a  certain  street  in 
inch  city.  From  a  judgment  entered  on  the  verdict  of  a  jury  in 
favor  of  plaintiff,  and  from  an  order  denying  its  motion  for  a  new 
trial,  made  on  the  minutes,  defendant  appeals.     Affirmed. 

Argued  before  HAKDIN,  P.  J.,  and  MEEWIN,  J, 

Charles  E.  Ide,  for  appellant 

Hancock,  Beach  &  Devine,  for  respondent 

MERWTNT,  J.  On  the  24th  December,  1890,  the  plaintiff  in  psjss- 
Ing  over  the  cross  walk  on  West  Fayette  street  at  its  intersec- 
tion with  South  Salina  street,  in  the  city  of  Syracuse,  fdl,  and  re- 
<;eived  a  somewhat  serious  injury  upon  his  head;   and  the  action 
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in  this  case  is  for  the  recoyery  of  the  damages  sustained  by  such 
falL  The  jury,  by  their  verdict,  have  found  that  the  plaintiff  was 
injured  by  reason  of  the  negligence  of  the  defendant,  without  any 
negligence  on  the  part  of  plaintiff  that  contributed  to  the  result. 
The  condition  of  the  cross  walk  at  the  time  of  the  fall  was  at 
the  trial  a  matter  of  dispute.  In  the  fore  part  of  the  November 
previous  the  greater  part  of  the  flagging  composing  the  walk  had 
T)een  torn  up  by  the  Syracuse  Consolidated  Street-Railway  Com- 
pany, preparatory  to  the  laying  of  a  curve  for  the  purpose  of  con- 
necting the  track  of  the  company  on  South  Salina  street  with  the 
line  of  the  company  on  West  Fayette  street  Before  this  was 
completed  an  injunction  had  been  obtained  by  Mr.  Kirk,  the  owner 
of  the  block  on  the  northerly  comer,  restraining  the  company,  its 
agents  and  servants,  and  all  other  persons  acting  in  aid  or  assist- 
ance of  the  company,  *^rom  in  any  manner  interfering  with  the 
streets  in  front  of  plaintiff's  (Elrk's)  premises,  known  as  South 
Salina  street  and  Fayette  street,  or  touching  or  molesting  the 
same,  or  laying  down,  constructing,  or  maintaining  street-rsdlway 
tracks,  switches,  or  curves  in,  along,  upon,  or  in  front  of  plain- 
tiff's said  premises  in  either  of  said  streets,"  until  the  further  order 
of  the  court  This  injunction  was  obtained  and  served  on  the 
28th  November,  1890,  and  thereui>on  the  comi^my  stopped  its 
work,  leaving  the  cross  walk,  as  the  plaintiff  claimed,  in  an  unsafe 
and  dangerous  condition,  with  holes  between  the  flagstones  or 
other  stones  that  were  there,  and  that  it  so  remained  until  after 
his  injury.  There  was  evidence  on  the  part  of  the  plaintiff  that 
sustained  this  view,  and  supported  the  verdict  in  that  regard. 
The  defendant,  however,  claims  that  by  reason  of  the  injunction, 
which  continued  until  after  the  injury,  it  had  no  right  to  inter- 
fere with  or  repair  the  cross  walk,  and  that,  therefore,  it  is  not 
chargeable  with  its  unsafe  condition.  We  are  of  the  opinion  that 
this  i>osition  is  not  sound,  because  (1)  the  answer  of  the  defendant 
admits  that  on  the  24th  December,  1890,  it  was  the  duty  of  the 
defendant  to  keep  that  cross  walk  in  good  condition  and  repair, 
and  free  of  obstructions,  and  in  safe  condition,  so  that  the  same 
could  be  traveled  over  without  endangering  the  lives  and  limbs 
of  those  attempting  to  walk  ux)on  or  across  it  (2)  This  defend- 
ant was  not  a  party  to  the  injunction  suit,  nor  was  it  acting  in  aid 
or  assistance  of  the  railway /company.  The  injunction  was  not 
designed  to  interfere  with  the  duty  of  the  city  in  keeping  its 
streets  and  sidewalks  in  a  reasonably  safe  condition.  The  par- 
ticular defect  which,  as  the  plaintiff  claims,  caused  him  to  fall, 
was  a  hole  or  depression  in  the  cross  walk,  into  which,  as  he  came 
along,  he  stepped,  and  which  at  the  time  he  did  not  notice,  be- 
cause his  attention  was  attracted  to  a  man  on  the  opposite  side- 
walk, engaged  in  removing  snow  in  an  improi)er  way.  The  de- 
fendant, however,  claims  that  the  fall  of  plaintiff  was  not  oc- 
casioned by  any  hole  in  the  walk,  but  by  a  slippery  condition  of 
the  walk,  arising  from  a  fall  of  snow  during  the  night  previous. 
Whether  the  hole  caused  the  plaintiff  to  fall  was,  however,  a 
question  for  the  jury.     The  condition  of  the  cross  walk  as  left  by 
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the  railway  company,  and  as  It  was  on  the  morning  of  the  injnry, 
was  fully  described.  The  plaintiff  gave  his  recollection  of  how 
the  accident  happened,  and  was  exhausUvely  examined  and  cross- 
examined  about  it  The  court  charged  that,  if  the  plaintiff  did 
not  fall  by  reason  of  the  imperfect,  irregular  condition  of  the  cross 
walk,  he  could  not  recover,  and  that  the  city  was  not  responsible 
for  the  slippery  condition.  The  jury  in  effect  found  that  the  acci- 
dent would  not  have  happened  had  it  not  been  for  the  imperfect 
condition,  as  left  by  the  railway  company,  and  permitted  by  the 
defendant  to  remain,  although  sufficient  time  had  elapsed  to  bring 
to  the  defendant  notice  of  the  defects.  In  this  respect  we  think 
the  verdict  should  not  be  disturbed.  Taylor  v.  Oity  of  Tonkers, 
105  N.  Y.  208,  11  N.  E.  Kep.  642. 

It  is  further  claimed  that  ux>on  the  undisputed  evidence  the  plaiB- 
tiff  was  guilty  of  contributory  negligence.  The  ai^ument  is  based 
on  the  testimony  of  the  plaintiff  himself  that  he  was  not  at  the 
moment  looking  to  see  where  he  was  stepping,  but  allowed  his  at- 
tention to  be  attracted  away  from  the  cross  walk.  The  occur- 
rence was  about  15  minutes  before  7  o'clock  in  the  morning.  It 
was  not  fully  daylight,  though  light  enough  to  see  across  the 
street  The  plaintiff  was  the  janitor  of  the  Kirk  block,  and  was 
coming  from  his  house  in  the  southern  portion  of  the  city.  He 
was  walking  at  a  moderate  gait,  and  as  he  came  to  the  cross 
walk  at  the  comer  opx)osite  the  Kirk  block,  he  noticed  a  man 
cleaning  the  ice  and  snow  from  the  sidewalk  in  front  of  the  Kirk 
block  with  a  spud  in  a  manner  that  would  deface  the  walk.  He 
was  about  to  call  to  him  when  he  fell.  It  was  a  part  of  the  duty 
of  the  plaintiff  to  look  after  the  sidewalk  that  the  man  was  clean- 
ing off.  By  reason  of  his  attention  being  called  to  this  he  did 
not  at  the  moment  notice  where  he  was  stepping.  He  was  familiar 
with  the  condition  of  the  cross  walk.  The  question  is  whether, 
as  matter  of  law,  it  should  be  said  that  the  failure  of  plaintiff  to 
constantly  look  to  see  where  he  stepped  was  negligence.  Was  he 
careless  in  not  stopping  still  when  he  looked  at  the  man  across 
the  street?  His  attention  was  suddenly  attracted  to  a  matter 
that  naturally  would  for  the  moment  divert  his  thoughts.  The 
question  whether  he  was  chargeable  with  carelessness  was,  we 
think,  properly  left  to  the  jury.  See  IMscoll  v.  Mayor,  etc^  11 
Hun,  101;  Thomas  v.  Mayor,  etc.,  28tHun,  110.  In  Palmer  v.  Dea^ 
ing,  93K.  Y.  10,  it  is  said: 

"While  previous  knowledge  by  a  party  injured  of  a  dangerous  sltnatioii,  or 
impending  danger,  from  which  a  person  of  ordinary  Intelligence  and  prodence 
might  reasonably  apprehend  injury,  generaUy  imposes  upon  him  the  &atj  of 
exercising  greater  cure  and  caution  in  approaching  it,  yet  the  deisrce  of  care 
which  should  be  required  of  such  a  person  has  uniformly  been  held  in  tliis 
state  to  be  a  question  of  fact  to  be  determined  by  the  jury." 

The  cases  of  McOabe  v.  City  of  Buffalo,  (Sup.)  18  N.  Y.  Snpp.  S», 
and  Splittorf  v.  State,  108  N.  Y.  205, 15  N.  E.  Rep.  322,  are  dearly 
distinguishable  from  the  present. 

The  foregoing  considerations  lead  to  an  affirmance  of  the  judg- 
ment    Judgment  and  order  affirmed,  with  eosts. 
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OBORGRSON  r.   OAFPRBT. 

(Supreme  Gourt,  Oenerol  Tenn,  Fourth  Department    September,  1893.) 

1.  AlTEAL— Practice. 

Aa  order  from  which  ao  appeal  is  taken,  which  is  not  spedAed  in  tbsi 
notice  of  appeal,  and  to  set  aside  wliich  no  motion  wai»  made,  is  not  re- 
viewable. 

lb  Corporations— Proof  of  Ikcorporation. 

Proof  of  filing  and  recording  of  a  certiflcate  of  Incorporation  in  the 
county  derk'd  ot&ce  and  of  user  will  raise  a  presumption  of  incorpora- 
tion, without  pi-oof  of  filing  in  the  office  of  the  secretary  of  state. 

8l  Associations— Ltabilitt  of  Membbrs. 

The  members  of  a  mutual  aid  association,  with  a  fluctuating  member- 
ship,  the  ofilcers  of  which  are  not  authorized  to  pledge  the  individmil 
credK  of  the  members,  and  the  expenses  of  which  are,  under  the  by-laws, 
to  be  paid  out  of  a  particular  fund,  raised  by  setting  apart  a  certain  per- 
centage of  tlie  monthly  dues,  are  not  liable  for  the  salary  of  the  man- 
ager, so  as  to  authorize  him  to  bring  an  action  against  the  treasurer  there- 
for under  Code  Qyil  Proc  ft  1919. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  William  (^eorgeson  against  Frederick  H.  Ebeling^ 
treasurer  of  the  Empire  Mutual  Union  of  Syracuse,  for  salary  as 
manager  of  said  union.  James  S.  Caffrey,  having  been  elected  treas- 
urer, was  substituted  as  defendant  From  a  judgment  entered  on  a 
verdict  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

In  the  notice  of  appeal  it  is  stated  that  '*the  appellant  intends  to  bring  up 
for  review  upon  such  appeal  the  order  denying  a  motion  for  a  new  trial,  er- 
rors in  the  Judgment,  and  ail  other  questions  of  irregularity,  law,  or  fact  dis- 
closed by  the  record.*'  The  action  when  commenced,  on  the  5th  January, 
1892,  was  against  Frederick  H.  Bbeling,  as  treasurer  of  the  Empire  Mutual 
Union.  In  the  complaint  it  was  alleged  that  said  union  was  an  unincorporated 
association*  composed  of  seven  or  more  persons,  and  that  EbeUng  was  at  the 
time  of  the  commencement  of  the  action  the  treasurer  of  the  associaticm; 
that  the  plaintiff  was  its  general  manager  from  the  2d  day  of  December* 
1890,  to  the  20th  November,  1891,  at  an  agreed  compensation  of  ^25  per  week; 
and  that  at  the  commencement  of  the  action  th^re  was  due  and  unpaid  to 
the  plaintiff,  on  account  of  such  services,  the  sum  of  1683.37,  with  interest 
from  November  20,  1891.  The  answer  contains  a  general  denial  Upon  the 
trial  it  appeared  that  on  the  26th  September,  1890,  the  plaintiff  and  four 
others  du^  executed  and  acknowledged  a  certificate  purporting  to  be  a  cer- 
tiflcate of  incorporation  of  the  Empire  Mutual  Union  of  Syracuse,  N.  Y. 
This  certificate  stated  a  desire  to  form  a  society  for  social,  mutual  benefit* 
and  benevolent  purposes,  pursuant  to  chapter  267  of  the  Laws  of  1875,  en- 
titled "An  act  for  the  incorporation  of  societies  or  dubs  for  certain  lawful 
purposes,"  and  the  acts  amendatory  thereof,  and  that  the  particular  businesa 
and  objects  of  the  society  were  as  follows:  "To  gather  together  in  social 
and  friendly  union  persons  of  good  cnaracter  and  standing;  to  assist  the 
members  of  said  society  in  obtaining  help,  aid,  and  employment,  both  out- 
side and  among  themselves;  to  Join  together  the  members  in  mutual  efforts 
to  assist  each  other  in  economic  and  benevolent  purposes  and  enterprises; 
to  provide  regular  relief,  aid,  and  benevolence  among  the  members;  and  to 
promote  in  every  manner  possilde  the  interests  of  the  members  among  them- 
selves." The  number  of  the  trustees  was  five,  and,  as  named  for  the  first 
year,  they  were  the  same  persons  who  executed  the  certificate.  This  certifi- 
cate was  approved  by  a  Justice  of  the  supreme  court,  and  was  on  the  26tb 
September,  1890,  filed  and  recorded  in  the  ofiice  of  the  derk  of  Onondaga 
county,  that  being  the  connly  where  the  ofiice  «4  the  sodetsr  wag  situated. 
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It  waa  not  shown  whether  or  not  the  certificate  was  ever  filed  in  the  office 
of  the  secretaiy  of  state.  The  conrt  below  assumed  that  It  was  not.  By-lawB 
were  adopted,  which  stated  that  the  purpose  of  the  union  *is  to  Join  to- 
g:ether  the  members  in  mutual  union  and  encouragement,  to  enable  them  to 
gather  together  in  one  sum,  which  can  be  used  to  some  advantage,  the  Uttle 
savings  which  members  are  able  to  contribute."  It  was  provided  that  anj 
person  might  become  a  member  by  making  application  and  paying  the  ad- 
mission fee,  and  $1.25  per  month  thereafter  on  each  certificate  held  by  him 
or  her  during  the  continuance  of  membership.  The  admission  or  membe^ 
ship  fee  was  $2.50  for  one  certificate,  and  $1.25  additional  for  each  addi- 
tional certificate;  no  member  to  have  more  than  four.  The  form  or  con- 
tents of  this  certificate  do  not  appear  in  the  case.  The  manner  of  payment  of 
the  monthly  dues  was  provided  for,  and.  In  case  of  nonpayment,  the  certifi- 
cate lapsed  and  became  void,  and  all  moneys  paid  forfeited  to  the  union. 
A  general  fund  and  a  benefit  fund  were  provided  for,  the  goieral  fond  to 
consist  "of  the  admission  fee  and  other  fees  and  fines  and  first  month's  does, 
*2i)  per  cent  of  all  monthly  dues,  and  10  per  cent  of  benefit  fund  fbr  col- 
lection;" the  benefit  fund  to  consist  of  "one  dollar  per  month  from  eadi 
certificate,  less  10  per  cent  commission  collections,  and  be  used  exciusivelj 
for  members  on  their  certificates."  It  was  provided  that  "on  the  fifth  day  of 
each  month  all  moneys  deposited  in  the  benefit  fund  shall  be  applied  to  the 
payment  of  maturing  certificates,  after  deducting  $50,  less  the  monthly 
dues  previously  paid  and  readmission  fees."  There  was  also  a  provision  that 
"'the  trustees  shall  appoint  one  as  general  manager,  who  may  be  removed  for 
cause,  at  a  salary  consistent  with  his  duties,  who  shall  have  general  superri- 
fiion  of  the  business  of  the  union."  At  a  meeting  of  the  board  of  trustees  on 
December  1,  1890,  at  which  the  plaintiff  and  four  others  were  present,  a 
resolution  was  adopted  that  the  plaintifr  "be  made  general  manager  of  the 
Empire  Mutual  Union,  at  a  salary  of  twenty-five  dollars  a  week.*'  From  thia 
time  to  November  19,  1891,  the  plaintiff  continued  to  be  manager,  and  this 
action  is  for  the  balance  due  him  for  such  services.  It  was  shown  that  at 
the  time  of  the  commencement  of  this  action  there  were  about  GOO  meiD- 
bers  of  the  association.  At  the  close  of  the  trial  the  defendant  moved  for  a 
nonsuit,  upon  the  grounds,  among  others,  that  there  was  a  de  facto  corpora- 
tion, and  it  could  not  be  treated  as  an  association;  that  the  plalntiif,  being 
a  promotor  of  the  company,  its  president,  and  actively  interested  and  oi- 
gaged  in  its  organization,  is  estopped  from  denying  that  it  Is  a  coiporation; 
that  it  had  not  been  proved  that  the  association  was  an  uninGorxK>rated  one. 
consisting  of  seven  or  more  individuals,  as  required  by  section  Idld  of  the 
-Code.  This  motion  was  denied,  and  defendant  excepted.  In  the  coarse  of 
the  trial  it  appeared  that  Ebeling  had  ceased  to  be  treasurer  about  the  time 
-of  the  commencement  of  the  suit,  and  that  James  S.  Caffrey  bad  been 
•elected  in  his  place,  and  was  treasurer  at  the  time  of  the  trial  At  the  dose 
of  the  evidence  the  court  directed  the  entry  of  an  order  substituting  Oaffirey 
as  treasurer,  etc.,  as  defendant,  in  place  of  Ebeling.  To  this  the  defendant 
•oxcej)ted. 

Argued  before  HABDIN,  P.  J.,  and  MEEWIN  and  PABKEB^  JJ. 

Geo.  H.  Sears,  for  api>ellant 
D.  F.  McLennan,  for  respondent 

MEKWIN,  J.  The  appellant  claims  that  the  order  snbstitatiBg 
him  as  defendant  was  erroneous.  No  appeal,  however,  is  taken 
from  the  order  itself,  it  is  not  specified  in  the  notice  of  appeal 
and  no  motion  appears  to  have  been  made  by  him  to  set  it  aside. 
He  is  not,  therefore,  in  a  position  to  review  it  There  is  no  eTi- 
dence  in  the  case  that  the  certificate  of  incorporation  was  not  filed 
in  the  office  of  the  secretary  of  state.  Proof  of  filing  and  record 
ing  in  the  county  clerk's  office  and  of  user  would  ordinarily  ^ 
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sufficient  proof  of  incorporation,  without  proof  of  filing  in  the 
office  of  the  secretary  of  state.  Bank  v.  WiUard,  25  N.  Y.  574.  If 
the  plaintiff  sought  to  show  that  the  certificate  never  became 
effectual,  it  was  for  him  to  show  the  omission  which  produced  that 
result.  The  court,  I  think,  erred  in  presuming  it  was  not  filed 
as  required  by  law,  and  it  looks  to  me  very  doubtful  whether  the 
plaintiff  can,  for  the  purjwse  of  throwing  a  personal  liability  ujKJn 
members,  himself  claim  that  the  incorporation,  or  attempted  in- 
corporation, is  invalid  by  reason  of  the  circumstance  that  he  and 
his  associates  engaged  in  a  business  that  the  act  did  not  allow. 
See  Foster  v.  Moulton,  35  Minn.  458,  29  N.  W.  Eep.  155.  Assum- 
ing, however,  that  the  Empire  Mutual  Union  was  an  unincorpo- 
rated association,  ha\'ing  seven  or  more  members,  and  that  the 
plaintiff  is  in  a  x)osition  to  take  advantage  of  the  fact,  it  does  not 
follow  from  that  fact  alone  that  the  plaintiff  is  entitled  to  the  bene- 
fit of  the  provisions  of  section  1919  of  the  Code.  According  to  the 
ruling  in  McCabe  v.  Goodfellow,  133  N.  Y.  89,  30  N.  E.  Eep.  728,  the 
plaintiff,  to  maintain  the  action,  must  allege  and  prove,  and  it  must 
be  found,  that  all  the  members  of  the  association  were  liable  either 
jointly  or  severally  to  pay  his  claim.  Does  the  evidence  in  this 
case  authorize  the  finding  that  all  of  the  members  are  personally 
liable  to  the  plaintiff?  The  plaintiff  was  himself  one  of  the  mem- 
bers, and  his  associates  did  not  become  liable  for  his  claim  unless 
they,  in  effect,  agreed  to  .become  so.  There  is  no  evidence  of 
any  such  agreement  on  their  part  The  members,  besides  their 
admission  fees,  were  required  to  pay  certain  monthly  dues.  Noth- 
ing else  was  required  of  them,  and,  if  they  did  not  pay  as  re- 
quired, they  ceased  to  be  members.  True,  the  trustees  were  by 
the  by-laws  authorized  to  employ  a  manager  at  a  reasonable  salary, 
but  the  payment  of  this  and  the  other  exi)enses  of  the  society  was 
provided  for  out  of  a  fund  raised  in  a  particular  way,  and  called 
the  "General  Fund."  Concerning  this  the  plaintiff  testified:  "The 
general  fund  was  the  expense  fund.  There  was  no  separate  ex- 
pense fund,  but  the  exi)enses  were  paid  out  of  the  general  fund. 
*  *  ♦  Officers  were  paid  out  of  the  general  fund.  That  in- 
cludes me  as  general  manager.  The  general  fund  was  created 
in  this  way:  admission  fees  and  fines  and  first  month's  dues,  20 
per  cent  of  all  monthly  dues,  and  10  per  cent,  of  benefit  fund  for 
collection.*'  It  is  very  clear  that  the  trustees  were  not  authorized 
to  pledge  the  individual  credit  of  the  members,  nor  did  the  plain- 
tiff have  the  right  to  expect  any  such  thing,  and  there  is  no  evi- 
dence that  he  did  expect  any  such  thing.  He  and  his  associates 
Had  formed,  or  attempted  to  form,  a  corporation,  and  the  infer- 
ence is  that  on  the  1st  December,  1890,  when  plaintiff  was  ap- 
pointed manager,  they  supjwsed  that  a  corporation  existed.  As 
between  the  members,  no  partnership  existed,  for  there  was  no 
agreement  expressed  or  implied  to  that  effect  See  Lafond  v. 
Deems,  81  N.  Y.  514.  The  failure  to  incorporate  did  not  make 
the  members  partners.  Bank  v.  Pendleton,  (Sup.)  9  N.  Y.  Supp. 
46,  affirmed  129  N.  Y,  662,  30  N.  E.  Eep.  65,  and  cases  cited.    There 
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was  no  capital  or  stock,  and  no  basis  for  saying  that  it  was  a 
joint-stock  company.  It  was  apparently  a  mutual  aid  asaodatioii, 
with  fluctuating  membership,  liable  to  be  diminished  by  lapsing, 
and  increased  by  new,  members.  The  case  shows  that  whei 
plaintiff  was  appointed  manager  there  were  about  200  memberS) 
and  at  the  commencement  of  the  suit  about  600.  If  these  Tiews 
are  correct,  the  plaintiff  failed  to  make  a  case  within  the  role 
laid  down  in  the  McCabe  Case^  and  the  motion  for  nonsuit  should 
therefore  have  been  granted. 

Judgment  and  order  denying  motion  for  new  trial  reversed  on 
the  exceptions,  and  new  trial  ordered,  with  costs  to  abide  event 
4J1  concur. 


PEOPLE  ex  rel.  PRASBR  v.  BOARD  OF  AUDITORS  OF  TOWN  OF 

HAMDBN. 

(Snpmme  Court,  General  Term,  Fourth  Department    September,  1893.) 

1.  Justices  op  the  Peace— Fees. 

Ijuws  1845,  c.  180,  $  26,  as  amended  lyy  Laws  1847,  c.  455.  provldfaig 
that  a  warrant  issued  by  a  magistrate  outside  of  the  town  where  an 
offense  is  committed  shaU  authorize  the  offender  to  be  taken  for  trial 
before  a  magistrate  of  the  town,  and  that  the  magistrate  issuing  the 
warrant  shall  be  entitled  to  no  compensation  other  than  for  issuing  ihit 
warrant,  is  repealed  by  Code  Grim.  Proc.  §§  150,  151,  158,  161,  164,  pro- 
viding that  the  offender  be  taken  before  the  magistrate  issuing  the  war 
rant,  and  sudi  magistrate  may  recover  from  the  town  fees  for  trial 
of  the  offender.  People  ez  reL  Fiaser  v.  Board  of  Auditors,  (Sup.)  2  N. 
Y.  Supp.  609,  followed. 

2^  Mandamus— To  Town  Auditors— When  Allowed. 

The  fact  that  a  magistrate  has  a  right  to  appeal  to  the  board  of  8npe^ 
visors  from  a  refusal  of  the  auditors  of  a  town  to  aJlow  his  claln 
for  trying  persons  accused  of  crime  is  not  ground  for  refusing  a  man- 
damus to  compel  such  aUowance. 

Appeal  from  Bi)ecial  term,  Delaware  county. 

Mandamus  on  the  relation  of  R.  A.  Fraser  to  compel  the  board  of 
auditors  of  the  town  of  Hamden  to  audit  and  allow  relator's  daim. 
From  an  order  directing  the  issuance  of  the  writ  said  board  i^ 
peals.     AflSrmed.  

Argued  before  HARDIN,  P.  J.,  and  MERWTN,  J. 

Abram  C.  Crosby,  for  appellant 
R.  A.  Fraser,  for  resiwndent 

MERWTN,  J.  In  the  year  1889  the  relator  was  a  justice  of  the 
peace  in  and  for  the  county  of  Delaware,  residing  in  the  towiS 
of  Delhi.  In  Januaiy  of  that  year,  upon  proper  application,  he 
issued  warrants,  in  due  form  of  law,  for  the  arrest  of  certain  pa^ 
ties  who  were  charged  with  the  commission  of  offenses  in  the  town 
of  Hamdeui  in  said  county.  The  parties  were  arrested  and 
brought  before  the  relator,  and  the  proceedings  in  each  case  were 
continued  before  him,  as  a  court  of  special  sessions,  to  their  ie- 
termination.     The  claim  of  the  relator  in  question  in   this  case 
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is  for  his  fees  in  those  cases.  He  presented  his  account  in  due 
form  to  the  board  of  auditors  of  the  town  of  Hamden  at  their  an- 
nual meeting  in  November,  1889,  but  the  board  rejected  it,  and 
refused  to  audit  and  allow  the  same,  or  any  part  thereof.  The 
present  proceeding  was  commenced  about  January  1,  1890.  There 
was  no  dispute  at  the  special  term  about  the  facts.  Nor  is  the 
correctness  of  the  bill  of  plaintiff  disputed,  assuming  that  it  is  a 
proper  one  to  be  allowed.  By  section  26  of  chapter  180  of  the 
liaws  of  1845,  as  amended  by  chapter  455  of  the  Laws  of  1847,  it 
is  provided  as  foUows: 

••And  whenever  nny  criminal  warrant  or  process  shaU  be  Issued  by  any 
ma^strate  residing  out  of  tJie  town  or  dty  wherein  the  offense  shall  have 
l>een  committed,  it  shall  authorize  the  ofilcer  executing  the  same,  to  caji-.v 
the  person  charged  with  an  offense  under  this  act,  before  any  magistrate 
rc^sidont  and  being  in  the  town  or  city  wherein  such  offense  shaU  have  been 
committed,  to  be  proceeded  a^painst  according  to  the  proTlslons  of  the 
fifteenth  section  of  this  act;  but  the  magistrate  issuing  such  warrant  or 
process,  shaU  not  lose  any  jurisdiotion  oy^  the  trial  and  proceedings  against 
such  persons  by  leason  of  anything  herein  contained,  nor  shall  such  magis- 
trate be  allowed  any  compensation  for  any  fiu'ther  proceedings  in  any  such 
<»se  beyond  issuing  such  Avarrant  or  process." 

The  claim  of  the  appellant  is  that  this  statute  is  still  in  force, 
and  that  under  it  the  relator  had  no  legal  claim,  against  the  town, 
at  least  for  any  fees  for  services  beyond  the  issuing  of  the  war- 
rants. This  precise  question  was  fully  considered  by  Justice  Par- 
ker in  the  case  of  People  ex  rd.  Fraser  v.  Board  of  Auditors,  (Sup.) 
2  N.  Y.  Supp.  609,  and  it  was  there  held  that  the  authority  and 
requirement  in  the  act  of  1845  to  make  the  warrant  returnable 
before  a  magistrate  of  the  town  where  the  offense  was  conmiitted 
were  in  effect  repealed  by  the  provisions  of  the  Code  of  Criminal 
Procedure,  and  that  with  such  r^al  the  prohibition  as  to  fees 
became  inoperative.  For  the  reasons  stated  in  the  opinion  in  that 
case  we  are  inclined  to  concur  in  the  view  that  the  right  given  by 
the  act  of  1845  to  make  the  warrant  returnable  before  a  justice 
of  the  town  where  the  offense  was  committed  was  taken  away  by 
the  provisions  of  the  Code  of  Criminal  Procedure.  The  prohibi- 
tion as  to  fees  applies  only  to  the  cases  within  the  scope  and 
under  the  control  of  the  quoted  provision  of  the  act.  The  phrase 
'*any  such  case"  refers  only  to  cases  where  the  power  Is  given  to 
transfer  to  a  justice  of  the  town  where  the  offense  was  committed. 
That  was  an  essential  element  to  the  prohibition,  and,  that  ele- 
ment being  absent,  the  main  reason  and  ground  for  the  prohibi- 
tion fail.  We  think  that  the  prohibition  is  not  applicable  to  the 
present  case.  It  is  not  necessary  to  consider  the  effect  of  section 
165  of  "the  town  law,"  as  that  was  not  in  force  when  the  account 
of  plaintiff  accrued. 

The  appellant  further  claims  that  the  motion  of  the  relator 
should  have  been  denied  because  he  had  another  legal  remedy, 
in  that  he  had  a  right  to  appeal  to  the  board  of  supervisors,  under 
the  provisions  of  chapter  832  of  the  Laws  of  1866.  This  objection 
^oes  not  appear  to  have  been  taken  at  the  sx)ecial  term.    If  not, 
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it  should  not  be  available  here.  Town  of  Mentz  ▼.  Ck)oky  108  N. 
Y.  504, 15  N.  E.  Rep.  541.  In  People  v.  Town  Auditors  of  Sbawan- 
gunk,  1  How.  Pr.  (N.  S.)  224,  it  was  held  in  a  case  like  the  pres- 
ent one  that  the  remedy  by  mandamus  was  proper,  although  the 
relator  had  the  right  of  appeal  to  the  board  of  supervisors.  In 
People  V.  Town  Auditors  of  Westford,  53  Barb.  555,  a  writ  of  man- 
damus was  allowed,  although  the  statute  of  1866  was  then  in 
force.  So  it  has  been  held  that  as  to  corporations  and  minis- 
terial oflQcers  the  existence  of  another  and  an  adequate  remedy  is 
no  objection  to  awarding  the  writ  People  v.  Steele,  2  Barb.  418; 
Buck  V.  Lockport,  6  Lans.  251.  The  relator  had  no  remedy  by 
action,  and  the  fact  that  he.  might  have  appealed  to  another 
board  is  not,  under  the  circumstances  of  this  case,  a  good  ground 
for  reversal.  It  follows  that  the  order  should  be  affirmed. 
Order  affirmed,  with  f  10  costs  and  disbursements. 


MERlilS    V.    HUNT. 

(Supreme  Ck>urt,  General  Term,  Fourth  Department    September,  1S93.) 

Justice  of  the  Peace— Admission  of  Evidence— Harmless  Error. 

Where,  in  an  action  in  justice*s  court  for  damages  for  breach  of  war- 
ranty of  a  horse,  the  judgment  of  the  justice  for  plalntilC  is  sustained  by 
the  evidence,  and  is  fair  to  defendant,  it  is  error  to  reverse  it  because 
evidence  was  admitted  of  the  cost  of  the  use  of  another  horse  to  favor 
the  one  purchased,  when  no  special  damage  for  such  cost  was  cdalmed, 
and  it  was  not  offered  or  received  on  the  question  of  damages,  but  by 
way  of  explanation  of  what  had  been  drawn  out  by  cross-examination  of 
the  witness. 

Appeal  from  Onondaga  county  court 

Action  by  George  Merris  against  Charles  Hunt  for  damages  for 
breach  of  warranty  in  the  sale  of  a  horse,  commenced  before  a 
justice  of  the  peace,  and  taken  on  appeal  by  defendant  to  the 
county  court.  From  a  judgment  reversing  the  judgment  of  the 
justice,  plaintiff  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MERWIN,  J. 

M.  H.  Kiley,  for  appellant. 

Waters,  McLennan  &  Waters,  for  respondent. 

MERWIN,  J.  The  action  in  this  case  was  to  recover  damages  for 
breach  of  warranty  in  sale  of  a  horse.  The  plaintiff  recovered 
in  the  justice's  court  to  the  extent  of  |38.75  damages,  but  the  coun- 
ty court  reversed  the  judgment,  upon  the  ground  that  evidence 
of  the  plaintiff  himself  as  to  the  cost  of  the  use  of  another  horse 
to  favor  the  one  in  question  was  improperly  received  on  the  ques- 
tion of  damages.  No  claim,  however,  was  made  by  the  plaintiff 
for  any  special  damages  of  this  character,  nor  was  the  objection 
taken  that  it  was  not  proper  on  the  question  of  damages.  Both 
parties  appeared  by  counsel,  and  it  is  quite  clear  that  both  aides 
xmderstood  what  the  correct  rule  of  damages  was.    From  the  whole 
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case  the  fair  inference  ia  that  this  evidence  was  not  offered  or  re- 
ceived on  the  question  of  damages,  but  by  way  of  explanation  pf 
what  had  been  drawn  out  by  defendant's  counsel  in  the  cross-ex- 
amination of  the  plaintiff.  It  may  be  for  this  purpose  it  was  not 
strictly  proper,  but  it  was  not  of  such  importance  as  to  call  for 
a  reversal  in  the  light  of  the  other  evidence  in  the  case.  There 
was  no  doubt  about  the  right  of  the  plaintiff  to  recover  some 
amount  The  evidence  of  the  defendant  himself  called  for  the 
recovery  of  damages  to  the  extent  of  at  least  f  25,  and,  as  appears 
by  the  amended  return,  he  does  not  seem  to  be  willing  to  say  that 
that  amount  will  make  the  horse  as  good  as  warranted.  One 
witness  called  by  the  defendant  on  the  subject  of  damages,  and  ap- 
parently reliable,  places  the  damages  at  145.  The  evidence  on 
the  part  of  plaintiff  showed  damages  to  the  extent  of  f  50.  The 
finding  of  the  justice  that  plaintiff  sustained  damages  to  the  ex- 
tent of  138.75  is  abundantly  sustained  by  the  evidence,  and,  as 
wen  said  by  the  county  judge,  "seems  to  be  eminently  fair  to- 
wards the  defendant" 

The  counsel  for  defendant  suggests  that  errors  suiBcient  to  call 
for  a  reversal  were  made  by  the  justice  in  other  rulings  on  the 
subject  of  value.  We  think  not  We  think  that  substantial 
justice  was  done  in  the  justice's  court,  and  that  no  errors  were 
made  that  were  sufficient  to  call  for  a  reversal.  Code,  §  3063; 
Davison  v.  Luckman,  (Sup.)  18  N.  T.  Supp.  663;  Jackson  v.  CJol- 
lins,  (Sup.)  16  N.  Y.  Supp.  651;  Lockwood  v.  Lockwood,  (Sup.)  14 
N.  Y.  Supp.  831. 

Judgment  of  the  county  court  reversed,  and  that  of  the  justice 
affirmed,  with  costs  to  the  appeUaut 


TINKER  V.  NBV^  YORK.  O.  &  W.  R.  00. 
(Supreme  Oourt,  General  Term,  Fourth  Department    September,  ISOS.) 

1.  Mastbb  and  Servant— Liability  fob  Acts  op  Servant. 

Where  refuse  timber  was,  by  direction  or  assent  of  defendant  railroad 
company's  section  foreman,  left  on  defendant's  right  of  way,  by  the 
side  of  a  highway,  so  as  to  frisrhten  plaintifTs  team  in  passing,  defend- 
ant is  respoiiAilble  for  such  acts  of  the  sectionmen. 

2.  Negligence — Question  for  Jury. 

In  an  action  for  personal  injuries  resulting  from  plaintiff's  team  be- 
coming frightened  at  refuse  timber  left  by  defendant  railroad  company 
on  its  right  of  way,  by  the  side  of  the  highway,  the  qnestion  whether 
the  timber  thus  situated  was  calculated  to  frighten  horses  of  ordinary 
Keutleness  is  for  the  Jury. 
a  Same. 

The  sectionmen  of  defendant  railroad  company,  in  repairing  a  cattle 
guard,  deposited  on  the  side  of  the  highway  refuse  timber,  wlilch 
frightened  plaintiff's  horses,  thus  causing  personal  injuries  to  plaintiff. 
JBTcW,  tliat  the  question  whether  it  was  reasonably  necessary,  in  the  regu- 
lar course  of  their  employment,  for  defendant's  servants  to  thus  d^jKMit 
the  timber  by  the  roadside,  was  one  of  fact,  for  the  Jury. 


Appeal  from  circuit  court,  Chenango  county. 
v.24N.Y.8.no.ll— 62 
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Action  by  Mary  A.  Tinker  against  the  New  York,  Ontario  & 
Western  Railroad  Company  for  personal  injuries.  From  a  judg- 
ment dismissing  the  complaint  on  a  nonsnit  directed  by  the  court, 
plaintiff  appeals.    Reversed.  

Argued  before  HARDIN,  P.  J.,  and  MERWIN,  J. 

George  W.  Ray  and  George  P.  Pudney,  for  appellant. 
Edward  B.  Thomas  and  Howard  D.  Newton,  for  respondent 

MERWIN,  J.  On  the  morning  of  September  6, 1890,  the  plaintiflE, 
with  her  husband  and  two  daughters,  was  riding  in  a  two-hone 
carriage  along  a  highway  that  ran  nearly  east  and  west,  and  that 
the  railroad  of  the  defendant  intersected  at  about  right  angles  at  a 
point  called  ^CN^earing  Crossing,"  about  one  mile  south  of  the  station 
at  Smyrna.  As  they  proceeded  westerly  across  the  railroad  track 
at  this  crossing,  and  just  after  they  crossed  it,  the  team  became 
frightened,  and  suddenly  turned  to  the  left,  running  one  wheel  of 
the  carriage  upon  the  bank  at  that  point,  and  operating  to  raise 
one  side  of  the  carriage  to  such  an  extent  that  the  plaintiff  was 
thrown  out  onto  the  road.  By  the  fall  she  received  a  somewhat 
serious  injury,  and  this  action  is  brought  to  recover  damages  aris- 
ing from  such  injury.  Her  claim  is  tiiat  the  horses  were  fright- 
oned  by  two  sticks  of  timber  that  lay  in  the  ditch  on  the  ri^t-hand 
or  nortiierly  side  of  the  street,  and  that  the  sticks  were  placed  there 
by  the  defendant  wrongfully  and  negligently,  and  were  of  such  a 
<;haracter  as  likely  to  frighten  horses  of  ordinary  gentleness.  Ihe 
defendant  claims  that  the  timbtrs  were  not  placed  there  by  it,  <x 
by  its  servants  in  the  course  of  its  business,  and  that,  if  they  were, 
stiU  the  defendant  was  the  owner  of  the  land  where  they  lay,  and 
the  act  was  Dot  a  negligent  one,  and  therefore  the  defendant  was 
not  liable. 

In  reviewing  a  judgment  entered  upon  a  nonsuit,  the  plaintiff  is 
entitled  to  the  benefit  of  every  fact  that  the  juiy  could  have  found 
from  the  evidence  given,  and  to  every  legitimate  inference  war 
ranted  by  the  proofs.  McNally  v.  Insurance  Co.,  137  N.  Y.  381 
33  N.  E.  Rep.  475.  The  timbers  were  each  about  10  feet  long  and 
12  inches  square,  and  were  about  20  feet  westerly  of  the  rafl- 
Toad  track,  and  lay  side  by  side  in  a  ditch  on  the  northerly  side 
of  the  highway,  and  about  10  feet  from  the  center  of  the  traveled 
part,  and  about  15  or  20  feet  from  the  fence  on  the  northeriv 
side  of  the  highway.  The  ditch  where  they  lay  was  from  1  to  2 
feet  deep.  They  were  weather-beaten  and  dark-colored,  one  wit- 
ness saying:  **Not  necessarily  black,  not  any  more  than  ordinaij 
weather-beaten  sticks  of  timber  would  be.  *  *  *  There  might 
have  been  some  oil  and  engine  grease  on  them."  And  another  wit- 
ness says:  "They  were  dark-colored;  pretty  nearly  black,  with  oil 
and  stuff  on  them;  nearly  black."  The  place  where  they  lay  was 
within  the  80  feet  taken  by  the  defendant  for  the  uses  of  its*  road, 
and  at  that  point  the  defendant  owned  tlie  fee  of  the  80  feet,  subject, 
of  course,  to  the  highway.  The  timbers  were  placed  where  thej 
were  during  the  afternoon  of  September  4th,  by  the  employes  of  the 
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defendant  Upon  that  day  the  sectlonmen  of  the  defendant,  who 
had  charge  of  the  section  that  included  this  crossing,  took  out  the 
cattle  guards  upon  each  side  of  the  crossing,  and  put  in  new 
ones.  The  timbers  taken  out  on  the  north  side  were  put  on  the 
company's  side  of  the  fence;  that  is,  outside  of  the  highway. 
The  timbers  on  the  south  side  of  the  crossing  were  taken  out  on- 
to the  highway,  at  fLrst  being  laid  on  the  south  side  of  the  high- 
way,— one  on  each  side  of  the  railroad  track,  and  near  to  it, — 
and  then,  after  the  cattle  guard  was  fixed  so  that  trains  could 
pass  over,  they  were  removed  by  the  sectionmen  to  the  place  where 
they  were  at  the  time  of  the  plaintiffs  injury.  This  removal  was 
by  the  direction  of  one  of  the  sectionmen,  a  brother  of  the  foreman, 
who  said  he  wanted  them  for  wood.  They  remained  there  until 
the  second  day  after  the  accident,  when  they  were  thrown  over  the 
fence  onto  the  company's  land  by  the  same  sectionmen,  including 
the  foreman,  and  there  they  remained  until  the  summer  following. 

The  first  question  that  naturaUy  arises  is  whether  the  defendant 
is  responsible  for  the  timbers  being  placed  at  the  point  where 
they  were  at  the  time  of  the  accident  They  were  there  on  the 
company's  land,  and  so,  in  a  measure,  at  least,  in  its  custody.  They 
were  placed  there  by  its  employes,  whose  business  it  was,  ap- 
parently, not  only  to  properly  fix  the  cattle  guard,  but  to  see  that 
the  refuse  was  properly  disposed  of.  In  Railroad  Co.  v.  Derby,  14 
How.  482,  486,  it  is  said: 

"The  rule  of  respondeat  superior,  or  that  the  master  shtUl  be  dvlUy  liable 
for  the  tortious  acts  of  his  servant,  is  of  universal  application,  whether  the 
act  be  one  of  omission  or  commission;  whether  negligent,  fraudulent,  or  de- 
ceitful. If  it  be  done  in  the  course  of  his  employment,  the  master  is  liable; 
and  it  makes  no  difference  that  the  master  did  not  authorize,  or  even  know 
of,  the  servant's  act  or  neglect,  or  even  if  he  disapproved  or  forbade  it  He 
Is  equally  Uable,  if  the  act  be  done  in  the  course  of  his  servant's  employ- 
ment" 

In  Quinn  v.  Power,  87  N.  Y.  537,  the  rule  is  said  to  be  that  the 
master  is  liable  for  the  negligence  or  misfeasance  of  the  servant 
while  the  latter  is  acting  in  the  master's  business,  and  within  the 
scope  of  the  servant's  employment,  and  a  violation  of  the  master's 
instructions,  or  a  departure  from  the  strict  line  of  duty  to  him, 
by  the  servant,  does  not  necessarily  make  the  latter  alone  liable. 
Page  540.  In  DwineUe  v.  Railroad  Co^  120  N.  Y.  117,  124,  24  N.  E. 
Rep.  319,  which  was  an  action  to  recover  damages  for  the  tortious 
act  of  the  i>orter  of  the  sleeping  car,  it  is  said  that  the  question  in 
such  cases,  whether  the  servant  was  engaged  in  the  performance 
of  his  duties  as  a  servant  of  the  company,  is  for  the  determination 
of  the  jury.  The  case  of  Mulligan  v.  Railroad  Co.,  129  N.  Y.  506, 
29  N.  E.  Rep.  952,  cited  by  defendant's  counsel,  is  materially  differ- 
ent from  the  case  in  hand.  In  Railway  Co.  v.  Maurer,  21  Ohio 
St.  421,  the  question  whether  the  servant  was  in  the  course  of  his 
employment  was  left  to  the  jury.  In  Dells  v.  Stollenwerk,  78  Wis. 
339,  47  N.  W.  Rep.  431,  the  acts  of  the  servants  were  after  they  had 
quit  work  for  the  day.  In  the  present  case  it  should  not,  we  think, 
be  said,  as  matter  of  law,  that  the  employes  of  the  company  were 
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not  then  engaged  in  their  master's  business,  and  within  the  scope 
of  their  employment  The  foreman  then  in  charge  represented 
there  the  company,  and  the  timbers  were  left  on  the  side  of  the  road 
with  his  assent,  as  it  might  be  found,  or  by  his  direction,  while  thej 
all  were  engaged  in  the  master's  business.  They  remained  on  the 
company's  land,  and  the  knowledige  of  the  foreman  that  they  were 
so  left  was  imputable  to  the  company.  If  so,  the  question  of  notiee 
thereafter  to  the  company  was  not  important  Wilson  v.  City  of 
Troy,  135  N.  Y.  102, 32  N.  E.  Bepl  44;  Dunsbach  v.  Hollister,  49  Hun, 
352,  2  N.  Y.  Supp.  94,  aflfirmed  132  N.  Y,  602,  30  N.  E.  Eep.  1152. 

Assuming  then  that  the  defendant  may  be  chargeable  with  the 
situation  of  the  timbers,  we  then  come  to  the  question  as  to  what 
responsibilities  might  arise  therefrom.  An  object  in  a  public 
street,  which  is  of  such  a  form  or  character  that  it  is  calculated 
to  frighten  horses  of  ordinary  gentleness,  is  an  obstruction  in  the 
nature  of  a  nuisance,  and  any  one  who  so  places  or  maintains  it 
is  ordinarily  liable  for  the  consequences  likely  to  arise.  Stewart 
V.  Manufacturing  Co.,  13  N.  Y.  St  Rep.  220;  Eggleston  v.  Turnpike 
Road,  18  Hun,  148,  and  cases  cited;  Wood,  Nuis.  §§  295,  297;  1 
Thomp.  Neg.  349;  Whart  Neg.  §  983.  Whether  or  not  the  timbers 
in  question,  by  reason  of  their  form  and  character,  their  situatioii 
near  the  traveled  part  of  the  highway,  and  partiaJly  concealed  in 
the  ditch,  were  calculated  to  frighten  horses  of  ordinary  gentleness 
was,  we  think,  a  question  for  tlie  jury.  It  was  a  matter  for  in- 
ference, in  regard  to  which  there  was  room  for  fair  difference  of 
opinion  among  intelligent  men.  Wolfkiel  v.  Railroad  Co.,  38  N.  Y. 
49.  In  a  note  to  Morse  v.  Town  of  Richmond,  41  Vt  435,  446,  Judge 
Redfield  says: 

''The  case  of  Ghamberlalu  v.  Enneld,  43  N.  H.  356,  seems  to  us  to  place 
the  question  upon  its  true  basis;  that  it  must  be  regarded  as  a  questioo  of 
fact,  for  the  Jury,  whether  an  object  outside  of  the  trav^ed  portion  of  the 
highway  is  a  defect  or  obstruction  to  its  safe  use,  by  reason  of  Its  UabUity  to 
frighten  horses.  There  is  no  vaUd  reason  apparent  to  us  why  this  question 
may  not  as  safely  be  intrusted  to  Juries,  under  proper  limitations,  to  be  de- 
fined and  fixed  by  courts,  as  any  other  questions  of  fact  arising  in  this  dass 
of  cases." 

The  testimony  shows  that  the  horses  were  in  fact  fri^tened 
by  the  timbers,  and  the  question  whether  they  were  ordlnarilj 
gentle  was  a  question  of  fact  There  was  evidence  tending  to  show 
that  they  were. 

But  the  defendant  claims  that,,  assuming  the  timbers  were 
placed  where  they  were  by  its  employes  in  the  course  of  their 
employment,  it  was  done  while  they  were  properly  engaged  in  the 
repair  of  the  cattle  guards,  and  they  had  a  right  to  temporarilj 
deposit  the  sticks  there.  That,  however,  dei)ends  upon  whether 
there  was  a  reasonable  necessity  for  such  deposit,  and  that  was 
a  question  of  fact  Callanan  v.  Gilman,  107  N.  Y.  360,  14  N.  E. 
Rep.  264.  In  Flynn  v.  Taylor,  127  N.  Y.  596,  28  N.  E.  Rep.  48,  it 
is  said  the  obstruction  must  be  reasonably  necessary  for  the  trans- 
action  of  business,  and  it  must  not  unreasonably  interfere  with  the 
rights  of  the  public,  and  whether  a  particular  use  of  a  street  is  bm 
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unwarrantable  nse  or  not  is  a  question  of  fact,  depending  on  aJl 
the  circumstances  of  the  case.  The  fact  that  the  defendant  was  the 
owner  of  the  fee  does  not  relieve  it  from  liability,  if  the  use  was  not 
reasonable  and  necessary.  Dygert  v.  Schenck,  23  Wend.  446; 
JJabbage  v.  Powers,  130  N.  Y.  281,  29  N.  E.  Bep.  132;  Wood,  Nuis. 
§  297.  Even  if  the  deposit  in  the  street  was  reasonably  necessary, 
a  question  might  arise  whether  the  defendant,  in  the  exercise  of 
its  right,  was  negligent    See  PioUet  v.  Simmers,  106  Pa.  St  105. 

The  foregoing  considerations  lead  to  the  conclusion  that  the  case 
should  have  been  submitted  to  the  juiy,  and  that  the  nonsuit  was 
improperly  granted.  Judgment  reversed,  and  new  trial  ordered; 
costs  to  abide  the  event 


TALE  y.   CUBTISS. 
(Supreme  Ck>urt,  General  Term,  Fourth  Department    September,  1808.) 

i.  Breach  of  Marrtaoe  Promise— Evideivce. 

in  an  action  for  breach  of  promise  of  marriage  there  was  evidence 
that  defendant  sought  and  obtained  plaintifTs  acquaintance,  and  at  the 
first  interview  told  her  that  he  had  long  desired  to  know  her.  Thereafter 
for  two  years  he  frequently  took  her  home  from  chnrch  and  to  public  en- 
tertainments, and  often  visited  her  tiU  11  o'clock  at  night  Once  they 
had  a  conversation  about  a  trip  to  Europe,  from  which  plaintiff  might 
possibly  have  inferred  that  defendant  contemplated  making  such  a  trip 
with  her  as  his  wife,  and,  in  speaking  of  buiiding  a  house,  he  asked  her 
what  lot  she  preferred.  Defendant  also  told  her  that  he  longed  to  make 
her  happy,  and  would  do  so,  that  he  was  true  to  her,  and  would  always 
protect  her,  and  several  times  expressed  his  disapproval  of  long  engage- 
ments. While  receiving  these  attentions  plaintiff  did  not  receive  atten- 
tions from  other  men.  Defendant  denied  much  of  this  evidence,  and  in- 
troduced tSLCta  to  show  that  there  was  nothing  from  which  plaintiff  had  a 
right  to  infer  a  promise  of  mnrrlagc.  Held,  that  there  was  evidence  to  go 
to  the  jury. 

2.  Harmless  Error— Rrceptiok  of  EvinsNCE. 

Where  the  court  makes  an  error  in  receiving  evidence,  but,  before  the 
witness  leaves  the  stand,  recalls  the  ruling,  and  strikes  out  the  objec- 
tionable evidence,  it  win  ordinarily  be  presumed  that  the  error  is  harm- 
less. 

8.  Breach  of  Marrtaoe  Promise— Evidsvce. 

In  an  action  for  breach  of  a  marriage  promise,  evidence  is  admissibto 
as  to  preparations  for  marriage  made  by  plaintiff,  and  as  to  her  condition 
of  health  resulting  from  the  breach. 

4.  Same. 

In  an  action  for  breach  of  a  marriage  promise,  plaintiff  may  testify  as 
to  her  occupation. 
6.  Refusal  of  Instructiors— Exceptions. 

Where  a  party  asks  the  court  to  charge  several  propositions,  and  the 
court  refuses  so  to  do,  an  exception  to  the  refusal  "to  charge  as  re- 
quested" is  not  sufficiently  definite  to  be  available. 

Appeal  from  circuit  court,  Chenango  county. 

Action  by  Nellie  E.  Yale  against  WOliam  R  Curtiss.  From  a 
judgment  entered  on  a  verdict  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial  made  on  a  case  and  exceptional 
defendant  appeals.     Affirmed. 
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Argued  before  HABDIN,  P.  J.,  and  MEBWIN,  J. 

Edward  B.  Thomas  and  Howard  D.  Newton,  for  appellant 
Cteorge  W.  Bay,  for  respondent 

MEBWIN,  J.  This  action  is  brought  to  recover  damages  for  a 
breach  of  promise  of  marriage  alleged  to  have  been  made  by  the 
defendant  to  the  plaintiff  on  or  about  the  15th  May,  1888.  Wheth- 
er there  was  such  a  promise  was  the  main  issue  at  the  triaL 
The  iinding  upon  that  issue  in  favor  of  the  plaintiff  is  challenged 
by  the  defendant  upon  the  ground  that  the  evidence  was  not  sufl- 
cient  to  authorize  it  There  is  no  evidence  that  the  defendant 
in  so  many  words  promised  to  marry  the  plaintiff.  That,  how- 
ever, was  not  necessary.  No  formal  language  is  necessary  to 
constitute  the  contract  to  marry.  If  the  conduct  and  declarations 
of  the  parties  clearly  indicate  that  they  regard  themselves  as  en- 
gaged, it  is  not  material  by  what  means  they  have  arrived  at  that 
state.  Homan  v.  Earle,  53  N.  Y.  267,  272.  The  meaning  and  m- 
tention  of  the  parties  may  be  inferred  from  their  acts  and  declara- 
tions.    Id.  271. 

Upon  the  part  of  the  plaintiff  it  appears  that  in  December, 
1885,  the  defendant  sought  and  obtained  an  introduction  to  the 
plaintiff,  and  at  the  first  interview,  soon  thereafter,  told  her  he 
had  long  been  wishing  to  make  her  acquaintance.  Thereafter  for 
a  period  of  two  years  and  upwards  he  frequently  went  home  with 
her  from  church  or  prayer  meeting,  and  occasionally  took  her  to 
public  entertainments.  In  March  or  April,  1888,  he  went  home 
with  her  nearly  every  Sunday  from  church,  and  nearly  every  Thurs- 
day evening  from  prayer  meeting.  Often  on  these  occasions  he 
stopped  at  her  home,  and  visited  with  her  until  10  or  11  o'clock 
in  the  evening,  and  sometimes  later.  The  plaintiff  usually  en- 
tertained him  alone  in  the  parlor.  nx>on  one  of  these  occasions, 
in  June  or  July,  1887,  there  was  a  conversation  about  a  trip  to 
Europe,  from  which  the'  plaintiff  might  have  inferred,  whether 
properly  or  not  would  be  for  the  jury  to  say,  that  the  defendant 
was  contemplating  a  trip  to  Europe  with  the  plaintiff  as  his  wife. 
Upon  one  or  more  other  occasions  he  spoke  of  building  a  house, 
and  asked  her  what  building  lot  she  preferred.  At  an  interview 
about  the  middle  of  May,  1888,  the  plaintiff  told  him  she  had  over 
heard  the  remark  that  aU  he  went  with  her  for  was  to  please 
himself,  and  see  how  big  a  fool  he  could  make  of  her,  and  she 
asked  him  if  that  was  true.  The  defendant  earnestly  denied  it, 
and,  among  other  things,  said  he  had  admired  her  from  the  veiy 
first,  that  he  had  never  met  a  young  lady  that  he  regarded  more 
highly,  and  several  times  said  he  longed  to  make  her  happy.  He 
also  said  he  would  always  protect  her.  She  told  him  the  most 
she  wanted  to  know  was  if  he  was  true,  and  he  replied  he  had 
said  all  he  could  find  language  to  express  that  he  was  true,  and 
just  before  he  left  he  said:  **If  I  live,  I  will  make  yon  happy.*' 
Prior  to  this  time  he  had  several  times  told  her  he  did  not  be- 
lieve in  long  engagements.     During  the  time  the  defendant  was 
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paying  these  attentions  to  the  plaintiff  she  did  not  receive  atten- 
tions or  visits  from  other  young  men. 

Upon  the  part  of  the  defendant  much  of  this  evidence  was  denied^ 
and  other  circumstances  were  shown  from  which  it  is  argued  by 
the  counsel  for  the  defendant  that  there  was  no  promise  to  marry 
in  substance  or  intent,  and  that  plaintiff  did  not  suppose,  or  have 
any  right  to  suppose,  that  an  engagement  was  made  or  offered. 

We  are  of  the  opinion  that  a  case  was  presented  such  as  was 
proper  to  be  sent  to  the  jury  for  determination,  and  that  their 
conclusion  on  the  subject  should  not  be  disturbed.  It  was  for 
them  to  say  whether  or  not  there  was  in  substance  a  promise  to 
marry.  This  depended  upon  inferences  which  it  was  the  province 
of  the  jury  to  draw.  It  was  for  them  to  say  whether  the  state- 
ments were  made  as  claimed  by  plaintiff  in  May,  1888,  and,  if  so,. 
then,  in  the  light  of  the  previous  conduct  and  declarations  of  the 
parties,  it  was  for  them  to  say  what  was  the  meaning  and  inten- 
tion of  the  parties.  That,  as  held  in  the  Homan  Case,  was  to 
be  inferred  from  their  acts  and  declarations.  In  that  case,  of  a 
matter  somewhat  similar,  it  is  said: 

'*\Vhat  the  parties  intended  by  tliese  acts  and  declarations,  what  is  the 
correct  translation  of  tbem  is  for  a  Jury,  and  not  a  court;  it  is  a  question 
of  fact,  and  not  of  law.  They  are  capable  of  a  construction  tending  to 
corroborate  the  plaintiff's  evidence  that,  while  he  did  not  say  in  words  that 
lie  would  marry  her,  she  had  a  right  to  expect  he  meant  it.  If  he  did  not 
mean  that,  what  <Ud  he  mean?   It  was  for  the  jury  to  say." 

In  Button  v.  McCawley,  1  Abb.  Dec.  282,  it  is  said  that  a  state- 
ment by  defendant  to  plaintiff  that  he  would  make  a  good  home 
for  her  tended  to  prove  the  alleged  contract  of  marriage. 

Our  attention  is  called  to  several  exceptions  to  rulings  upon 
the  admission  or  rejection  of  evidence.  We,  however,  do  not  find 
in  them  any  sufficient  cause  for  reversal.  The  evidence  of  the 
conversation  as  to  the  trip  to  Europe  was  proper.  It  related  to 
the  subject  in  controversy,  and  its  bearing  and  effect  were  to  be 
considered  along  with  the  other  evidence  in  the  case.  The  same 
may  be  said  as  to  the  conversation  about  going  to  New  York. 
After  the  plaintiff  had  narrated  the  conversation  as  to  the  trip  to 
Europe,  she  was  asked  the  question,  **Now  you  may  state  how  you 
understood  that  at  the  time."  This  was  objected  to  by  the  coun- 
sel for  defendant  as  incompetent  and  improper,  and  as  a  conclu- 
sion and  opinion,  and  the  objection  was  overruled,  and  exception 
taken.  The  witness  partially  answered,  when,  on  motion  of  de- 
fendant's counsel,  the  answer,  so  far  as  made,  was  stricken  out. 
The  following  then  occurred: 

'The  Court:  What  did  you  understand  he  meant  by  that?  Answer.  I 
tboDght  he  meant  that  he  wished  me  to  accompany  him  when  he  went 
abroad.  Q.  As  what?  A.  As  his  wife.  Defendant's  Ck>nns^:  I  move  to 
strike  that  out  as  improper  and  incompetent*  and  as  a  condusiou  and 
opinion.    Tlie  Coiu-t:    The  motion  is  denied." 

Exception  was  taken.  Shortly  afterwards,  before  the  direct 
examination  of  the  witness  was  closed,  she  was  asked  a  similar 
question  as  to  what  she  undereitood  by  the  saying  of  the  def end- 
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ant,  '^  will  always  protect  jou/*     This  being  objected  to,  tbe 
court  said: 

''1  think,  upon  conslderalion,  that  the  proper  role  is  not  to  allow  a 
pai*ty  to  testify  how  sho  understood  It,  but  allow  the  fact  to  be  put  in,  and 
the  Jury  to  say  what  would  be  the  fair  meenlng  of  the  phraae.  I  wiU 
strike  out  the  evidence  which  was  given  before  as  to  how  she  understood 
the  expression  that  she  was  asked  about,  which  she  testified  to.  I  will  ex- 
clude this." 

Tlie  defendant  objected  and  excepted  to  the  striking  out  of  the 
evidence,  as  he  might  lose  the  benefit  of  his  previons  exception. 
The  error,  if  any,  in  receiving  and  refusing,. in  the  first  instance, 
to  strike  out  the  previous  evidence,  was,  we  think,  cured,  within 
the  rule  laid  down  in  GaU  v.  Gall,  114  N.  Y.  109,  21  N.  E.  Bep.  10€, 
and  approved  in  Holmes  v.  Moflfat,  120  N.  Y.  162,  24  N.  E.  Rep. 
275.  The  court  not  only  struck  out  the  evidence,  but,  in  sdb- 
stance,  said  to  the  jury  it  was  for  them,  and  not  for  the  wit- 
ness, to  say  what  was  the  meaning  of  the  phrase.  If  a  court  in- 
advertently, in  the  hurry  or  confusion  of  a  trial  at  circuit,  makes 
an  error  in  receiving  evidence,  but  before  the  witness  leaves  the 
stand  recalls  the  ruling,  and  strikes  out  the  objectionable  evidence, 
there  should  not,  in  any  ordinary  case  at  least,  be  any  presumption 
of  injury  by  reason  of  the  erroneous  ruling.  It  should  rather 
be  presumed  that  the  jury  disregarded  the  objectionable  evidence, 
as  they  are  presumed  to  disregard  a  great  many  other  assertions 
in  the  course  of  a  trial  that  are  not  evidence. 

It  was  not  error  to  receive  the  evidence  of  the  mother  of  plain- 
tiff that  she  knew  of  her  daughter  making  preparations  for  getting 
married.  Wilcox  v.  Green,  23  Barb.  639.  The  plaintifi  had  al- 
ready testified  to  the  same  thing  without  objection.  It  was  at 
least  competent  on  the  question  of  damages,  and  so  was  the  evi- 
dence of  the  condition  in  health  of  the  plaintiff  after  the  breach, 
and  in  consequence  thereof.  The  information  which  led  the  ]^ain- 
tiff  to  ask  explanation  of  the  defendant  in  May,  1888,  was  derived 
by  plaintiff  from  her  mother.  It  was  not  material  tram  whom  the 
mother  received  the  information,  nor  was  the  talk  between  her 
and  her  father  or  her  counsel  before  the  commenc^nent  of  the 
suit  The  plaintiff,  at  the  commencement  of  her  evidence,  was 
asked  the  question,  '"What  is  your  business  now,  and  how  do  yon 
gain  your  livelihood?"  This  was  objected  to  as  incompetent  and 
Improper,  and  objection  overruled,  and  exception.  The  answer 
was,  "By  giving  music  lessons."  It  was  proper  to  ask  the  witness 
what  was  her  occupation  or  business.  If  the  balance  of  the  ques^ 
tion  called  for  improper  evidence  as  to  her  oroperty,  that  objection 
should  have  been  specified,  and,  not  being  so,  is  not  avaQable. 
Simson  v.  Chadwick,  20  Wkly.  Dig.  35;  Hochreiter  v.  People,  2 
Abb.  Dec.  363.  In  Vanderpool  v.  Bichardson,  52  Mich.  339,  17 
N.  W.  Bep.  936,  it  was  held  proper  for  the  plaintiff  to  show  she 
had  no  property. 

The  defendant's  counsel  also  claims  error  in  the  court's  refos- 
ing  to  charge  certain  requests.     The  record  shows  that  at  the 
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close  of  the  charge  the  defendant's  coonsel  requested  the  court 
to  charge  nine  propositions,  which  are  set  out  At  the  end  of 
these  the  following  appears:  "The  Court:  I  decline  to  charge 
the  requests  made  by  the  defendant's  counsel  other  than  I  have 
charged.  (Defendant's  counsel  excepted  to  the  refusal  of  the  court 
to  charge  as  requested.)"  This  exception  is  not  sufficiently  defi- 
nite to  be  available,  within  the  rulings  in  many  cases.  Smedis  v. 
RaUroad  Co.,  88  N.  T.  14;  Magee  v.  Badger,  34  N.  Y.  247.  Many 
of  the  requests  were  in  substance  charged.  Others  referred  to 
detached  portions  of  the  evidence,  and  asked  for  a  charge  upon 
the  effect  of  those  alone.  The  court  in  its  charge  laid  down  the 
law  of  the  case  fully  as  favorably  to  the  defendant  as  he  was  en- 
titled to  have  it  In  the  refusals  to  charge  we  find  no  error 
prejudicial  to  the  defendant 

The  foregoing  considerations  lead  to  an  affirmance  of  the  judg- 
ment    Judgment  and  order  affirmed,  with  costs. 


REVOIR  V.   BARTON  et  aL 

(Supreme  Ck>urt,  General  Term,  Fourth  Department    Septonber,  18d3.) 

1.  MoRTOAGB  FoRECLosuHR  —  When  Bar  to  Foreclosure  of  Second  Mort* 

OAOB. 

An  action  of  forecloflure  against  the  mortgagor  and  grantees  who  a»- 
sumed  the  same,  and  who  executed  a  second  mortgage  to  such  mortgagor, 
hi  which  such  grantees  pleaded  that  their  assumption  of  the  mortgage 
was  void  for  faUure  of  cousideratlon,  but  In  which  the  mortgagor  made 
no  defense,  is  not  a  bar  to  an  action  by  the  lattw  to  foreclose  her  mortr 
gage  against  such  grantees. 
S.  StAMB — Defense— FaitiUre  of  Cokbidekation. 

A  partial  failure  of  consideration  is  no  defense  to  an  action  to  fore- 
close a  mortgage,  when  not  pleaded  as  an  offset  or  counterclaim. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Betsey  Bevoir  against  Ilorence  A  Barton  and  Anna 
li.  Barton  to  foreclose  a  mortgage  on  certain  real  estate.  From 
a  judgment  for  plaintiff,  defendants  appeal.     Affirmed. 

The  action  is  for  the  foreclosure  of  a  mortgage  dated  October  20,  1890, 
l^iTen  by  the  defendants  to  the  plaintiff  to  secure  the  payment  of  the  sum  of 
^,250,  payable  $1,000  one  year  from  date  thereof,  and  $1,000  each  and  er- 
eiy  year  thereafter,  until  the  principal  was  fully  paid,  with  interest  from 
January  1, 1801,  payable  nnnuiiUy,  on  all  sums  remaining  unpaid.  It  also  con- 
tained a  provision  that  if  any  payment  remained  in  arrear  for  90  days  the 
whole  principal  should  become  due,  at  the  option  of  the  mortgagee.  There 
^was  a  bond  accompanying  the  mortgage.  The  Judgment  appealed  from.  Is 
the  ordinary  Judgment  of  foreclosure  and  sale. 

Argued  before  HARDIN,  P.  J.,  and  MERWIN  and  PARKER,  JJ. 

Ckwtello  &  Welch,  for  appellants. 

Knapp,  Nottingham  &  Andrews,  for  respondent 

MERWIN,  J.  On  the  14th  October,  1890,  the  plaintifl  was  the 
owner  of  the  premises  described  in  the  complaint,  upon  which 
there  was  a  mortgage  to  the  Syracuse  Savings  Bank  for  (4,750.    At 
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that  date  she  and  the  defendants  entered  into  a  written  agree- 
ment by  which  the  plaintiff  agreed  to  sell  and  convey  the  said 
premises  to  the  defendants  for  the  price  of  ?10,000.  For  payment 
of  this  sum  the  defendants  were  to  assnme  the  mortgage  of  f4,750, 
pay  the  snm  of  f  1,000  on  the  delivery  of  a  good  and  sufficient  wa^ 
ranty  deed  accompanied  by  an  abstract  of  title  showing  the  prem- 
ises free  and  clear  of  all  incumbrances  except  the  bank  mortgage, 
and  for  the  balance,  of  f 4,250,  give  their  bond  and  mortgage  on 
the  premises,  payable  as  follows:  f  1,000  in  one  year  from  the 
date  of  the  deed,  with  interest  on  the  whole  principal  from  Jan- 
uary 1,  1891,  and  the  balance  of  the  principal  in  like  x>a'yment8 
annually  thereafter,  with  interest  on  all  unpaid  sums.  By  the 
said  agreement  the  plaintiff  also  agreed  "that  the  building  now 
erected  on  said  premises  shall  be  completed  on  or  before  January 
1st,  1891,  or  at  least  the  interior  of  said  building  shall  be  suitable 
for  occupancy  by  said  second  parties  at  that  time;"  and  the  man- 
ner in  which  the  building  should  be  completed  was  particularly 
specified,  and  it  was  to  be  done  by  the  plaintiff  at  her  own  ex- 
pense, and  as  a  part  of  the  price  named.  The  contract  also  pro- 
vided that,  in  case  either  party  faUed  to  perform  any  of  the  cove- 
nants therein  contained  on  their  part  to  be  performed,  "the  party 
or  parties  so  failing  shall  pay  on  demand  to  the  other  i)arty  or 
parties  the  sum  of  ^re  hundred  dollars,  (f  500.00,)  which  is  hereby 
fixed  and  agreed  upon  as  the  ascertained  and  liquidated  damage 
for  such  failure,  being  in  lieu  of  performing  their  part,  and  sh^ 
in  no  event  be  considered  a  penalty."  In  accordance  with  and 
pursuant  to  said  contract,  the  deed  of  said  premises  was  duly 
delivered  by  plaintiff  to  the  defendants  on  October  20,  1890,  and 
concurrent  therewith  they  paid  to  the  plaintiff  the  sum  of  f  1,000, 
and  executed  and  delivered  the  bond  and  mortgage  described  in 
the  complaint.  On  December  15,  1891,  the  savings  bank  com- 
menced in  this  court  an  action  to  foreclose  its  mortgage,  in  which 
action  the  plaintiff  and  the  defendants  were  made  parties  defend- 
ant The  complaint  in  that  case,  after  setting  out  the  bond  and 
mortgage,  the  conveyance  by  Mrs.  Revoir  to  the  Bartons,  and  the 
assumption  by  them  of  the  bank  mortgage,  and  the  default  in  pay- 
ment, alleged,  upon  information  and  belief,  that  Mrs.  Revoir  was 
the  owner  and  holder  of  a  mortgage,  then  describing  the  one  in- 
volved in  the  present  action,  and  that  such  mortgage  was  a  sub- 
sequent lien  to  the  bank  mortgage.  The  ordinary  judgment  in 
foreclosure  was  demanded.  In  that  action  Mrs.  Revoir  appeared 
on  the  22d  December,  1891,  but  never  answered.  On  the  25th 
March,  1892,  the  defendants  Barton  put  in  separate  answers,  setting 
forth  that  the  mortgage  of 'Mrs.  Revoir  was  not  a  valid  mortgage, 
but  was  void  by  reason  of  said  Revoir  not  completing  the  house 
according  to  the  contract  They  also  set  up  what  purported  to 
be  a  defense  to  the  bank  action,  and  demanded  judgment  that 
the  complaint  be  dismissed,  and  the  mortgage  of  Mrs.  Revoir  be 
canceled  of  record.  These  answers  were  served  on  the  attomej* 
for  the  plaintiff  in  that  action,  and  on  Mrs.  Revoir  and  her  attor* 
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ney,  in  due  time.  At  the  time  of  the  service  of  these  answers, 
the  time  of  Mrs.  Bevoir  to  answer  in  the  action  had  expired,  and 
she  was  in  default.  The  present  action  was  commenced  on  August 
II9  1893,  and  the  bank  action  was  then  pending,  and  was  also  at 
the  time  defendants  answered  in  the  present  case. 

It  is  claimed  by  the  appellants  that  the  pendency  of  the  bank 
action  is  a  bar  to  the  present  action.  We  think  not.  The  bank 
had  no  interest  in  the  question  whether  the  mortgage  to  Mrs.  Be- 
voir  was  valid.  That  issue  was  foreign  to  the  foreclosure,  and 
did  not  at  all  affect  the  daim  of  the  bank.  The  complaint  only 
alleged  in  regard  to  it  what  appeared  from  the  record,  and  no  re- 
lief as  to  it  was  asked.  As  said  by  Judge  Monell  in  the  case  of 
Fink  V.  Allen,  36  N.  Y.  Super.  Ot  350,  359,  which  was  a  case 
somewhat  similar  to  this,  ''a  defendant  cannot  be  compelled  to 
litigate  under  such  circumstances,  and  if  he  refuses  to  do  so,  he 
will  not  be  estopped  or  debarred  of  his  cause  of  action  or  defense.'^ 
In  Kay  ▼.  Whittaker,  44  N.  Y.  565,  it  was  held  that,  under  the 
provisions  of  section  274  of  the  Code  of  Procedure,  which  in  this 
respect  does  not  materially  vary  from  the  provisions  of  the  pres- 
ent Code,  ^'the  relief  which  defendants  may  have,  as  against  each 
other,  must  be  based  upon  the  facts  involved  in  the  litigation  of 
the  plaintiff's  claim,  and  as  a  part  of  the  adjustment  of  that  claim, 
and  not  upon  claims  with  which  the  plaintiff  has  nothing  to  do, 
and  which  are  properly  the  subject  of  an  independent  litigation 
between  such  defendants."  A  simUar  view  was  taken  in  Lansing 
V.  Hadsall,  26  Hun,  619,  and  by  this  court  in  Insurance  Co.  v. 
Oranwell,  (Sup.)  10  N.  Y.  Supp.  404. 

A  further  question  is  raised  by  appellants  as  to  the  effect  of 
nonperformance  by  plaintiff  of  the  agreement  to  finish  the  house. 
It  appears  from  the  contract  between  the  parties  that  at  the  time 
the  contract  was  made  the  building  had  been  erected,  but  not  com- 
pleted, and  the  plaintiff,  as  a  part  of  the  consideration  of  the  sale, 
agreed  to  complete  it  in  a  specified  manner.  The  time  for  final 
completion  is  by  the  contract  somewhat  indefinite.  At  the  trial 
the  defendants,  as  matter  of  defense,  offered  to  show  that  the 
bouse  was  not  completed  according  to  the  specifications  in  the 
contract  This  was  held  not  to  be  admissible,  as  no  defense  by 
way  of  pffset  or  counterclaim  was  alleged.  The  claim  of  the 
appellants  is  that  the  right  of  plaintiff  to  enforce  her  bond  and 
mortgage  is  dei>endent  upon  her  performance  of  her  agreement 
to  complete  the  house,  and  that,  therefore,  if  she  faUed  in  that 
regard,  such  failure  is  a  bar  to  her  action  to  foreclose.  In  the 
answer  under  which  this  evidence  was  offered,  it  was,  in  substance, 
alleged  that  the  plaintiff  had  failed  to  perform  her  agreement  as 
to  the  completion  of  the  house,  and  that,  therefore,  the  bond  and 
mortgage  were  null  and  void.  The  damages  to  defendants  by  rea- 
son of  such  failure  were  not  claimed  or  alleged.  The  only  judg- 
ment asked  for  was  a  dismissal  of  the  complaint  Is  the  position 
of  defendants  correct, — that  the  right  of  plaintiff  to  enforce  her 
bond  and  mortgage  is  dependent  upon  l^r  performance  of  her 
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agreement  to  complete  the  house?  No  such  condition  appears 
in  the  bond  and  mortgage,  or  in  the  contract  There  seems  to 
have  been  an  absolute  delivery  of  the  deed  and  the  bond  and  mort- 
gage on  the  20th  October,  1890.  There  was  an  nnconditional 
acceptance  on  both  sides,  and  the  defendants  paid  the  fl,(KK), 
thereby,  with  the  bond  and  mortgage,  fully  performing  on  tbt\r 
part  The  defendants  are  hardly  in  a  position  to  say  that  an  act 
to  be  done  after  that  is  a  condition  precedent  to  the  thing  already 
performed.  Merchant  v.  Rawson,  Clarke,  Ch.  129;  De  Kay  t.  Bliss, 
120  N.  Y.  91,  24  N.  E.  Bep.  300.  The  defendants  stUl  retain  the 
title,  and  do  not  offer  to  restore  that  to  the  plaintiff.  They  have 
no  right  to  rescind  the  bond  and  mortgage  because  of  the  failure 
of  plaintiff  to  fully  perform  her  covenant  to  complete  the  house. 
As  said  in  the  De  Kay  Case,  the  partial  failure  of  consideration  re- 
sulting from  the  breach  furnished  no  ground  to  disaffirm  the  exe- 
cuted provisions  of  the  contract  The  defendants'  remedy  was 
to  recover  damages  for  the  nonperformance.  The  De  Kjelj  C^se 
substantially  disposes  of  the  question  adverse  to  d^endants.  The 
cases  cited  by  appellants  as  to  the  right  of  a  party  to  recover  a 
balance  upon  a  buUding  contract  do  not,  I  think,  apply  here.  It 
follows  that  the  court  did  not  err  in  rejecting  the  offered  evidence: 
There  are  no  other  questions  that  need  be  particularly  confddeied. 
Ko  error  is  apparent  that  calls  for  a  reversal 
Judgment  affirmed,  with  costs.     All  concur. 


FEALY   ▼.   BULL. 

(Supreme  Ck>urt,  General  Term,  Fourth  Department    September,  1803.) 

Check— Action  by  Indoiwer— Bowa  FroE  Purchaser — Evidbkce. 

In  an  action  by  the  indorsee  of  a  check  against  the  drawer,  who  stopped 
payment,  it  appeared  that  plaintiff,  who  was  the  payee's  sister-ln-lair, 
had  been  living  with  the  latter*s  family  some  months  before  the  ched: 
was  drawn,  on  a  farm  which  belonged  to  one  H.;  that,  as  between  tlie 
payee  and  H.,  the  money  for  which  the  check  was  given  belonged  to  tbe 
latter,  and  that  plaintiff  knew  the  check  was  given  for  bntter  produced 
on  the  farm,  at  a  time  when  the  payee  was  sick,  and  the  family  greatly 
in  need  of  money.  H.  testified  that  before  the  butter  was  sold  he  tM 
plaintifTs  sister,  in  her  presence,  that  the  check  for  the  priee  must  be 
made  payable  to  him,  and  that  the  day  after  it  was  drawn  he  demanded 
it  of  such  sister.  Plaintiff  testified  that  she  purchased  the  check  three 
or  four  days  after  it  was  given;  that  she  heard  H.  ask  for  it,  but  cooU 
not  teU  the  date,  nor  remember  what  was  said;  and  that  her  memoiy 
was  good,  and  she  did  not  remember  that  H.  told  her  sister  that  the 
check  must  be  made  payable  to  him,  but  would  not  say  it  did  not  occur. 
Held,  that  a  finding  by  the  jury  that  plaintiff  did  not  have  knowledge  at 
circumstances  that  ought  to  have  put  her  on  inquiry  as  to  the  rightftil 
ownership  of  the  check  by  the  payee  was  against  the  weight  of  the  evi- 
dence. 

Appeal  from  circuit  court,  Ck)rtland  county. 
Action  by  Joanna  Fealy  against  John  Bull  to  recover  the  amount 
of  a  check  drawn  by  defendant  on  a  certain  bank,  payable  to  the 
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order  of  Patrick  McCarthy,  and  indorsed  by  the  latter  to  plaintiff. 
Prom  a  judgment  entered  on  the  verdict  of  a  jnry  in  favor  of  plain- 
tiff, and  from  an  order  denying  his  motion  for  a  new  trial,  made  on 
a  case  and  exceptions,  and  the  judgment  entered  thereon,  defendant 
appeals.    Reversed. 

'In  the  answer  it  is  alleged  that  the  consideration  of  the  check 
was  property  that  belonged  to  William  W.  Hare,  sold  to  defendant 
by  the  agent  of  Hare,  and  that  Hure  is  the  owner,  and  lawfully 
entitled  to  the  check  and  its  proceeds,  and  that  defendant  has  paid 
Hare;  that  plaintiff  is  not  the  owner  of  the  check,  and  that  she  re- 
ceived it  with  full  knowledge  that  McCarthy  was  not  the  owner, 

and  had  no  right  to  it,  or  its  proceeds.        

Argued  before  HARDIN,  P.  J.  and  MERWIN  and  PARKER^  JJ. 

M.  Van  Cleef  and  J.  H.  Palmer,  for  appellant. 

James  Dougherty  and  J.  E.  Eggleston,  for  respondent 

MERWIN,  J.  We  find  no  exceptions  in  this  case  upon  which  a 
reversal  can  be  properly  based.  The  objection  that  plaintiff,  by 
reason  of  the  payee's  death,  could  not  testify  to  the  transaction 
between  her  and  the  payee  at  the  time  of  the  delivery  to  her  of  the 
check,  under  section  829  of  the  Code,  came  too  late,  even  if  tenable 
at  aU.  The  defendant  claimed,  not  under  McCarthy,  but  under 
Hare.  The  question  to  defendant,  "How  did  you  first  learn  that 
the  plaintiff  claimed  to  own  this  check?'*  was  properly  excluded. 
At  the  close  o1  the  case  a  nonsuit  was  asked  for  on  certain  specific 
grounds,  which  related  to  the  effect  of  certain  portions  of  the  evi- 
dence. The  motion  was  properly  denied.  No  point  is  made  as  to 
the  charge. 

The  main  issue  litigated  at  the  trial  was  whether  the  plaintiff 
was  the  owner  in  good  faith  of  the  check.  It  is  quite  clear,  and 
it  does  not  seem  to  be  denied,  that  as  between  Hare  and  McCarthy, 
Hare  was  the  owner,  or  entitled  to  receive  the  check.  McCarthy 
was  the  tenant  upon  the  farm,  and  the  check  was  given  for  butter 
produced  ux>on  the  farm.  By  the  agreement  between  Hare  and 
McCarthy  the  title  of  all  property  raised  or  produced  was  to  be 
nnd  remain  in  Hare  until  the  fulfillment  of  the  contract.  At  the 
time  the  check  was  given  the  contract  had  not  been  fulfilled.  The 
court  charged  that  if  the  plaintiff,  at  or  before  the  tigie  she  pur- 
<-hased  the  check,  had  knowledge  of  circumstances  which  ought  to 
have  put  her  upon  inquiry  as  to  the  rightful  ownership  of  the  check 
by  Mr.  McCarthy,  she  could  not  recover.  The  jury,  in  effect,  found 
that  she  was  a  purchaser  in  good  faith^  for  full  value,  and  without 
knowledge  of  circumstances  which  ought  to  have  put  her  upon 
inquiry.  The  defendant  claims  that  this  finding  is  against  the 
evidence.  The  plaintiff  was  the  sister  of  the  wife  of  the  tenant, 
Mr.  McCarthy,  and  she  lived  in  his  family  from  the  June  previous 
to  the  giving  of  the  check.  Mr.  McCarthy  was  sick  all  the  summer, 
and  died  in  December  following.  The  plaintiff  knew  that  Mr. 
Hare  owned  the  farm,  and  that  the  check  was  given  for  butter  pro- 
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duced  upon  it.  She  teetifles  that  she  purchased  the  check  three  or 
four  days  after  it  was  given.  This,  being  before  it  was  presented 
for  payment,  does  not  necessarily  subject  the  purdiaser  to  the 
equities  existing  against  it  as  dishonored  paper,  but  it  is  a  circum- 
stance to  be  considered  in  determining  whether  the  purchaser  acted 
in  good  faith  and  with  due  caution.  2  Pars.  Notes  &  B.  27L  Hie 
butter  was  sold,  and  the  check  was  dated,  Xovember  23d.  On 
the  24th  Mr.  Hare  was  at  the  house  of  Mr.  McCarthy,  and  deman^fd 
the  check  of  Mrs.  McCarthy.  The  plaintiff  testifies  that  she  heard 
Mr.  Hare  ask  for  the  check,  but  that  she  cannot  tell  the  date,  and 
does  not  remember  what  was  said.  Mrs.  McCarthy,  a  witness  for 
plaintiff,  testifies  that  at  the  request  of  her  sister  she  presented 
the  check  at  the  bank  for  payment,  and  that  this  was  three  or  four  i 
days  or  a  week  after  it  was  given.  Payment  was  refused  by  the  | 
bank,  as  the  defendant  had  previously,  at  the  request  of  Hare,  | 
stopped  payment  on  it  Mr.  Hare  testifies  that  a  few  days  before  , 
the  butter  was  taken  away  he  was  at  the  house,  and  said  to  Mis.  ' 

McCarthy,  in  the  presence  of  plaintiff,  that  the  check  for  the  price  I 
must  be  payable  to  him.  As  to  this  the  plaintiff  testifies:  ^  do  I 
not  remember  that  Mr.  Hare  told  Mrs.  McCarthy  that  the  check 
should  be  made  payable  to  him,  nor  anything  of  the  kind.  I  wiU 
not  say  it  did  not  occur,  but  I  don^t  remember.  My  memory  is 
good."  The  McCarthy  family  were  in  need  of  money,  as  the  plain- 
tiff knew.  She  presumptively  knew  that  if  the  check  was  good 
they  could  draw  the  money  on  it  immediately,  and  that  if  the 
transaction  was  honest  there  waB  no  reason  whatever  for  their 
waiting  a  single  day,  or  for  calling  on  plaintiff  to  advance  the 
money.  The  plaintiff  would  receive  no  benefit,  if  not  taken  for  a 
prior  debt;  and,  if  it  was,  that  would  be  fatal  to  her  position.  The 
fact  that  they  did  wait  and  did  call  on  one  in  the  position  of  plain- 
tiff to  raise  the  money,  would  naturally  lead  one,  thou^  not  veiy 
wise  or  prudent,  to  think  there  was  some  trouble  about  it.  The 
bank  was  some  miles  from  where  they  lived,  but  there  was  no  rea- 
son why  Mrs.  McCarthy  couldn't  go  and  present  it,  as  she  actually 
did  do  it  within  two  or  three  days  after.  Tlie  plaintiff  was  at  some 
inconvenience  in  raising  the  money,  and  her  evidence  leaves  it  a 
little  uncertain  as  to  when  she  obtained  it.  The  whole  transaction 
was  unuBuaL  A  careful  consideration  of  the  evidence  leads  us  to 
the  conclusion  that  the  verdict,  as  it  involves  the  proposition  that 
the  plaintiff  did  not  have  knowledge  of  circumstances  that  oug^t 
to  have  put  her  upon  inquiry  as  to  the  rightful  ownership  of  the 
check  by  Mr.  McCarthy,  is  against  the  weight  of  tlie  evidence.  Up- 
on this  ground  a  new  trial  should  be  granted  upon  the  usual  terms 
in  such  cases. 

Judgments  and  order  reversed,  and  a  new  trial  ordered  upon 
the  payment  by  the  appellant  of  the  costs  of  the  trial,  and  without 
costs  of  this  appeal  to  either  party.  In  case  such  costs  are  not 
paid  within  20  days,  then  judgments  and  order  affirmed,  with  costa 
All  concur. 


Digitized  by 


Google 


Sup.  Ct.]  ALBANY   COUNTY   SAV.  BANK   V.  M'CARTT.  991 

(71  Htm,  227.) 
ALrBANY  (X)UNTy  SAV.  BANK  ▼.  McOABTY  et  aL 

(Supreme  Ck>iirt,  General  Term,  Third  Department    September  IS,  188a) 

L  ACKNOWLBDGMBNT  OF  InsTRCMENTS— PRESUMPTIOKS. 

The  acknowledgment  of  an  instrument  raises  a  presumption  ot  its  due 
execution, 

a.  Same— Impbachhbnt  of  Certificate. 

On  an  issue  as  to  the  execution  of  an  instrument,  the  officer  who  certi- 
fied the  acknowledgment  testified  that,  as  he  remembered,  he  took  it  at 
his  office,  and  it  appeared  from  his  testimony  that  he  was  not  certain 
that  the  person  who  acknowledged  the  instrument  was  the  grantor  there- 
in. The  signature  was  not  in  the  latter's  handwriting,  and  it  appeared 
almost  certain  that  when  the  aclaiowledgment  was  taken  such  grantor 
was  too  Ul  to  leave  the  house,  and  there  was  some  evidence  that  she  was 
unable  to  execute  the  papers  at  her  home.  There  was,  however,  evidence 
that  on  that  date  the  grantor  admowledged  another  writing  before  the 
same  officer,  and  her  physician  testified  that  she  was  then  able  to  exe- 
cute papera.  Held,  that  a  finding  by  a  referee  that  the  paper  was  duly 
acknowledged  was  supported  by  the  evidence. 

8.  Referee's  Report— Dtrectton  for  Judgment. 

In  a  referee's  report,  a  statement  that  the  plaintiff  'is  entitled"  to  the 
usual  Judgment  for  foreclosure  is  sufficient  to  support  such  Judgment 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Albany  County  Savings  Bank  against  Thoniaa 
McCarty,  Mary  E.  McCarty,  and  others  to  foreclose  a  mortgage. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Affirmed. 

Argued  before  PARKER  and  PUTNAM,  JJ. 

Oleason  &  Dugan,  (P.  C.  Dugan,  of  counsel,)  for  appellants. 
Lansing  Hotaling,  (E.  Countryman,  of  counsel,)  for  respondent 

PUTNAM,  J.  This  action  was  brought  nj)on  a  bond  and  mort- 
gage claimed  to  have  been  executed  by  defendant  Thomas  Mc- 
Carty and  by  Ellen  McCarty,  deceased,  his  wife,  on  April  25, 
1887,  upon  premises  of  the  latter,  to  secure  the  payment  of  f  8,000 
one  year  from  date.  The  relief  demanded  in  the  complaint  was 
the  foreclosure  of  said  mortgage,  and  judgment  for  the  deficiency, 
if  any,  against  said  Thomas  McCarty  individually,  and  as  admin- 
istrator of  Ellen  McCarty,  deceased.  The  defendants  Mary  E. 
McCarty,  (of  full  age,)  and  John  J.,  Thomas,  Jr.,  Frank,  Augus- 
tine, and  Agnes  McCarty,  (infants,)  by  their  guardian  ad  litem, 
as  heirs  at  law  of  Ellen  McCarty,  deceased,  interposed  answers 
denying  the  execution  of  said  bond  and  mortgage  by  deceased. 
The  issues  were  referred,  and  the  referee  found  in  favor  of  the 
plaintiff.  The  only  question  litigated  before  him  was  as  to  the 
execution  of  the  papers  in  question  by  the  deceased. 

On  the  trial,  plaintiff,  having  read  in  evidence  the  bond  and 
mortgage  on  which  the  action  was  brought,  and  which,  being  duly 
acknowledged,  proved  themselves,  rested.  The  acknowledgments 
on  said  papers  were  presumptive,  but  not  conclusive,  evidence  of 
the  due  execution  thereof.  Sudlow  v.  Warshing,  108  N.  Y.  520- 
522,  15  K.  E.  Eep.  532.  On  such  acknowledgments,  unless  im- 
peached by  competent  evidence,  the  referee  could  properly  deter- 
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mine  that  the  mortgagors  duly  executed  said  papers.  It  is  well 
settled  that  there  is  a  strong  presumption  that  a  deed  properly 
acknowledged  and  recorded  was  in  fact  duly  executed.  As  was  said 
in  Pierce  v.  Feagans,  39  Fed.  Rep.  587-592: 

"The  record  is  in  due  form  of  law,  and  It  Is  aided  by  the  presumption  that 
always  attends  the  acts  of  public  officers,— that  the  duty  deyolved  on  the 
officer  was  properly  performed  in  the  manner  stated." 

Plaintiff  having  rested  on  the  strong  and  satisfactory  evidence 
of  the  due  execution  of  the  said  bond  and  mortgage,  arising  from 
the  proper  acknowledgment  thereof,  it  was  for  the  defendants  to 
answer  that  testimony.  The  principles  applicable  when  such  a 
state  of  facts  appear  are  considered  in  many  reported  cases,  some 
of  which  are  referred  to  by  counsel  for  resjiondents.  These  au- 
thorities hold  that: 

*The  evidence  to  impeach  the  certificate  of  the  acknowledgment  of  a  deed 
must  be  so  fuU  and  satisfactory  as  to  convince  the  mind  that  the  certificate 
Is  false  or  forced.  A  mere  suspicion  or  preponderance  of  evidence,  less  than 
sufficient  to  establish  a  moral  certainty  to  that  efTect,  is  Insufficient*'  Grif- 
fin V.  Griffin,  125  lU.  430.  17  N.  B.  Kep.  782;  Young  v,  DuvaU.  109  U.  S.  573, 
3  Sup.  Gt  Rep.  414. 

Bemembering  this  well-settled  doctrine,  and  after  a  careful 
examination  and  consideration  of  the  evidence  in  the  case,  we 
are  of  the  opinion  that  we  cannot  properly  reverse  the  findings 
of  the  learnt  referee  on  the  questions  of  fact  submitted  to  him, 
as  contrary  to  the  evidence. 

Defendants,  on  the  trial,  sought  to  impeach  the  certificate  of 
acknowledgments  on  the  bond  and  mortgage  by  the  testimony  of 
Commissioner  Krank,  the  officer  who  took  such  acknowledgments, 
to  the  ^ect  that  they  were  taken  at  his  office  in  the  city  of  Al- 
bany, and  showing  by  other  witnesses  that  at  that  time  Ellen  Mc- 
Carty  was  confined  to  her  bed  by  sickness,  and  unable  to  be  in 
Albany.  The  testimony  of  the  witness  Krank  also  tends  to  show 
that  he  was  not  certain  that  the  person  who  made  such  acknowl- 
edgments as  Ellen  McCarty  was  the  deceased  mortgagor,  and  the 
woman  who  in  fact  made  the  acknowledgments  may  have  been 
some  other  person.  He  thought  he  was  never  at  the  residence 
of  Ellen  McGarty  at  or  about  the  time  the  acknowledgments  in 
question  were  taken.  Defendants  also  show  that  the  signatures 
to  said  bond  and  mortgage  were  not  in  the  handwriting  of  de- 
ceased, and  produce  some  testimony  tending  to  show  that  at  tibat 
time  deceased  was  unable  to  execute  said  papers  at  her  own  house. 
It  will  be  seen  that  the  defense  rests  principally  upon  the  testi- 
mony of  the  witness  Krank.  The  evidence  was  such  that  the 
referee  could  properly  find  that,  at  the  time  the  papers  in  ques- 
tion were  executed,  deceased,  although  sick  and  confined  to  her 
bed,  was  yet  able  to  execute  them  at  her  own  home.  There  was 
evidence  that  on  April  25,  1887,  the  day  of  the  date  of  said  bond 
and  mortgage,  she,  with  her  husband,  executed  a  chattel  mort- 
gage to  one  Shubal  Kelly,  which  was  acknowledged  before  said 
Krank.     There  was  also  testimony  given  by  her  physicians  in- 
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dicatihg  that  at  the  time  mentioned  she  was  in  a  condition  to 
execute  a  bond  and  mortgage.  It  was  not  essential  to  the  due 
execution  of  the  bond  and  mortgage  that  the  signature  thereto 
should  be  in  the  handwriting  of  deceased.  If  she  directed  another 
to  sign  her  name  to  the  papers,  or  assented  to  such  signing,  and 
afterwards  acknowledged  the  execution  thereof,  this  would  be  a 
legal  execution.  Frost  v.  Deering,  21  Me.  156;  Bartlett  v.  Drake^ 
100  Mass.  174;  Mackaj  t.  Bloodgood,  9  Johns.  285;  Bank  v.  Crafts^ 
4  Allen,  447.  But  the  evidence  renders  it  almost  certain  that  de- 
ceased on  April  25,  1887,  was  unable  to  be  at  the  office  of  Com- 
missioner Krank,  in  .Albany.  Assuming  that  the  person  who  made 
the  acknowledgment  to  the  bond  and  mortgage  as  Ellen  McCarty 
did  so  at  his  said  office,  as  Krank  testifies,  it  would  follow  that  some 
X)er8on  on  that  occasion  simulated  her.  It  was  for  the  referee  to 
determine  what  credit,  if  any,  should  be  given  to  the  testimony  of 
the  witness  Krank,  thus  produced  by  defendants  to  impeach  his 
official  certificate.  The  referee  heard  and  saw  him,  and  wit- 
nessed his  manner  of  testifying.  The  witness  was  not  certain 
that  the  papers  in  question  were  acknowledged  at  his  office,  and 
his  testimony  was  somewhat  contradictory  and  unsatisfactory. 
The  referee  could  properly,  under  the  circumstances,  disbelieve 
and  disregard  such  testimony,  especially  where  it  tends  to  im- 
peach and  contradict  the  official  certificate  of  the  witness.  The 
referee  was  not  compelled  to  hold,  on  the  evidence  of  said  witness^ 
that  the  bond  and  mortgage  were  acknowledged  at  his  office  in 
Albany,  it  appearing  that  deceased  was  not  then  in  a  condition 
to  appear  at  said  office.  He  could  properly  determine  that  the 
recollection  of  such  a  witness  as  to  a  transaction  occurring  sev- 
ernl  years  before  was  not  of  sufficient  weight  to  impeach  his  of- 
ficial certificate.  We  do  not  deem  it  necessary  to  further  discuss 
the  evidence.  A  question  of  fact  was  submitted  to  the  referee^ 
as  to  whether  Ellen  McCarty  did  or  did  not  execute  the  bond  and 
mortgage  in  question.  On  the  one  hand,  the  official  certificates 
of  the  officer  attached  at  the  time,  and  on  the  faith  of  which  the 
I>apers  were  accepted  and  recorded,  were  read  in  evidence.  On 
the  other  side  was  the  unsatisfactory  testimony  of  the  officer  who 
took  the  acknowledgment,  offered  with  a  view  of  impeaching  hia 
own  official  certificate.  We  think  the  conclusion  of  the  referee 
was  justified  by  the  evidence. 

There  was  no  material  error  in  the  order  sending  the  report  back 
to  the  referee  for  correction,  or  in  the  subsequent  order  modifying 
the  first  order.  The  report,  at  the  end  thereof,  contains  the  fol- 
lowing language: 

**That  the  plaintiff  is  entitled  to  the  usual  Judgment  for  the  foreclosure  of 
the  said  mortgage,  and  a  sale  of  said  mortgaged  premises,  with  ^dgment 
for  deficiencj,  if  any  there  should  be,  against  the  defendant  Thomas  Mc- 
Carty individually,  and  as  administrator  of  the  goods,  chattels,  and  credits 
of  EUen  McCarty,  deceased,  together  with  the  costs  of  this  action." 

This  is  a  sufficient  direction  for  judgment.     In  saying  that  the 
plaintiff  '^^as  entitled"  to  the  judgment  as  specified  in  hia  re- 
v.24N.Y.s.no.ll— 63 
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port,  the  referee  sufflcienilj  directed  the  entry  thereof.  GoU  t. 
SerreU,  (Qty  Ct  N.  Y.)  21  K  Y.  Supp.  1078;  Hinds  v.  KeUogg, 
<Ck)m.  PL  K  Y.)  13  N.  Y.  Supp.  922.  On  this  direction,  contamed 
in  the  referee's  report,  plaintiff  was  entitled  to  judgment  of  fore- 
closure and  sale.  Hence  the  order  objected  to  by  the  defend- 
ants, as  to  them,  was  unnecessary  and  unimportant^  aB,  on  tbe 
report  itself,  plaintiff  was  entitled  to  the  judgment  in  fact  en- 
tered. Of  course,  as  to  those  defendants  who  did  not  answer,  it 
was  necessary  to  apply  to  the  court  for  the  usual  judgment  of  fore- 
closure and  sale.    The  judgment  should  be  affirmed,  with  costs. 


PKNFIELD    y.    SAGS. 
^Supreme  Court,  General  Term,  Fourth  Department    September,  1883.) 

1.  Appeal— Findings  op  Reperee. 

Wbere  the  evidence  tends  to  support  the  finding  of  a  referee,  the  genenl 
term  wlU  accept  the  referee's  ccmclusions  upon  the  facts. 

2.  Tboter  and  Conversion— Measure  of  Damages. 

Where  logs  are  cc»verted,  sawed  into  lumber,  and  drawn  to  maxkec 
hj  defendant,  but  the  conversion  is  not  wiUfiil,  or  an  Intended  defiuioe 
of  plaintifTs  title,  the  measure  of  damages  is  the  value  of  the  lumber  at 
the  mill,  Instead  of  the  value  enhanced  by  the  expense  of  drawing  it  to 
marl^et. 

8.  Evidence— Opinions. 

It  was  proper  to  permit  a  witness  to  testify  that  it  was  worth  four  dol- 
lars per  thousand  to  draw  the  lumber  from  a  mill  to  market,  and  that  it 
was  worth  three  doUars  per  thousand  to  saw  such  lumber. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Thomas  D.  Fenfield  against  John  L.  Sage,  surviving 
partner  of  Chauncey  S.  Sage,  deceased,  for  the  conversion  of  cer- 
tain logs.  From  the  judgment  entered  on  the  report  of  a  ref- 
eree, awarding  plaintiff  |36.85  damages,  and  allowing  defendant 
as  offset  f  150.04  costs,  leaving  judgment  in  favor  of  defendant  for 
f  121.19,  plaintiff  appeals.     AiBrmed, 

Plaintiff's  complaint  averred  that  the  defendant's  firm  **took  a&d 
carried  away  birch  and  maple  lumber,  and  converted  the  same  to 
their  own  use;"  and  the  plaintiff  '^waives  the  tort  growing  out  of 
the  transaction  aforesaid."  The  answer  contained  denials  of  tiie 
complaint.  The  report  of  the  referee  awarded  damages  in  the  sum 
of  136.85. 

Argued  before  HARDIN,  P.  J.,  and  MERWIN  and  PARKER^  JJ. 

A.  C.  &  E.  C.  WoodruU  and  William  Keman,  for  appellant 
S.  0.  Huntington  &  Son,  for  respondent 

HARDIN,  P.  J.  Barker  v.  Mathews,  1  Denio,  335,  is  an  an 
thority  to  the  effect  that  the  plaintiff,  a  judgment  creditor,  **caniiot 
sustain  an  action  against  a  wrongdoer  [the  defendant  here]  for 
taking  property  out  of  the  possession  of  the  officer."     That  caae 
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wa8  adverted  to  by  Qridl^,  J^  in  Marsh  r.  White,  8  Barb.  523,  but 
the  doctrine  was  not  disturbed.  Plaintiff's  execution  upon  a  judg- 
ment against  Burritt  having  been  issued  to  the  sheriff  of  Oswego 
county,  was  levied  on  the  property  of  and  in  the  possession  of  Bur- 
ritt on  the  19th  of  March,  1888,  and  full  notice  thereof  given  to 
Burritt,  the  judgment  debtor.  The  sheriff  posted  his  notices  of 
sale,  and  in  pursuance  thereof  sold  the  logs  lying  in  the  yard  at 
Burritt's  mill  on  the  22d  of  May,  1888,  to  the  highest  bidder,  be- 
ing the  plaintiff;  and  whatever  title  the  plaintiff  acquired  was 
derived  under  such  sale^  and  the  purchase  by  him  under  the  exe- 
cution. Although  the  logs,  after  the  purchase  thereof  by  the 
plaintiff,  were  cut  into  lumber,  and  hauled  to  Williamstown,  some 
nine  miles'  distance  from  the  inlll,  which  was  at  Bedfleld,  the  plain- 
tiff, in  virtue  of  the  title  acquired  by  him,  was  authorized  to  pur- 
sue the  lumber,  and  take  possession  thereof,  he  not  having  given 
Burritt  or  any  one  else  any  authority  to  convert  the  logs  into  lum- 
ber, or  to  make  sale  of  the  lumber.  Salsbury  v.  McCoon,  3  N.  Y. 
379;  Dudley  v.  Hawley,  40  Barb.  397;  Hughes  v.  Pipe  Lines,  119 
N.  Y.  426,  23  N.  E.  Bep.  1042.  In  March,  1888,  (intermediate  the 
levy  and  the  sale,)  Burritt  entered  into  a  contract  with  the  de- 
fendant's firm,  whereby  he  agreed  to  sell  and  deliver  a  quantity 
of  lumber  to  the  firm,  and  in  pursuance  thereof  he  delivered  a 
quantity  to  the  defendant's  Arm,  and  at  the  trial  a  question  arose 
as  to  how  much  of  the  lumber  arising  from  the  logs  bid  off  by 
the  plaintiff  was  delivered  to  the  defendant's  firm  subsequent  to 
the  22d  day  of  May,  1888,  the  day  of  the  plaintiff's  purchase.  That 
question  seems  to  have  been  sharply  and  resolutely  litigated  at 
the  trial  before  the  referee.  There  was  a  conflict  in  the  evld«»nce, 
which  caUed  upon  the  referee  to  exercise  his  judgment  as  to  where 
the  truth  was  to  be  found  after  considering  all  the  evidence  before 
him  on  the  question.  He  reached  the  conclusion  that  the  defend- 
ant's Arm  only  received  5,000  feet,  derived  from  the  logs  pur- 
chased by  the  plaintiff  at  the  sale  after  the  plaintiff  acquired  title 
under  tSie  execution  sale.  We  are  asked  to  overturn  his  finding, 
and  reference  is  made  to  quite  a  volume  of  evidence  given  by  the 
plaintiff  warranting  a  conclusion  contrary  to  the  finding  of  the  ref- 
eree; but,  as  there  was  evidence  given  in  behalf  of  the  defend- 
ant which  tends  to  support  the  conclusion  reached  by  the  referee, 
we  are  constrained,  upon  giving  such  influence  to  the  findings  of 
the  referee  as  we  think  they  are  entitled,  to  accept  his  conclusion 
upon  the  facts  produced  before  him.  Boosa  v.  Smith,  17  Hun, 
138.  In  the  course  of  the  opinion  delivered  in  that  case  Board- 
man,  J.,  said: 

"But  we  think  it  very  dear  that  a  general  term  cannot,  In  a  doubtful  case* 
upon  conflicting  evidence,  like  the  one  under  review,  assume  the  place  of 
the  referee,  and  determine  from  the  mere  reading  of  the  evidence  who  has 
told  the  truth,  or  Is  beat  entitled  to  credit  This  would  be  imposing  upon 
us  a  duty  unsafe  to  exercise,  and  dangerous  in  Its  ordinary  uso.  It.wcMild 
make  of  a  referee  to  try  an  issue  simply  a  referee  to  report  the  testimony  to 
this  court,  which,  in  such  cases,  would  review  nothing  but  the  evidence,  giv- 
ing such  a  decision  as,  in  its  Judgment  upon  the  evidence,  is  Just" 
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The  rule  as  thuB  stated  has  been  adopted,  approred,  and  applied 
in  numerous  cases  by  this  court  Teeter  r.  Teeter,  (Sup.)  20  N.  T. 
Supp.  259,  and  cases  cited  in  the  opinion. 

2.  The  referee,  in  awarding  damages  to  the  plaintiff,  allowed  the 
value  of  the  lumber  which  he  finds  was  converted  by  the  defend- 
ant's firm  according  to  the  value  of  the  plaintiff's  interest  therein 
at  the  mill  in  Bedfield,  where  the  same  was  sawed,  instead  of  at 
the  value  thereof  enhanced  by  the  expense  of  drawing  to  Williams- 
town,  9  miles'  distance  from  the  null;  thus  awarding  to  the  plain- 
tiff the  value  of  the  35  birch  and  maple  logs  containing  the  5,000 
feet,  and  the  referee  states  the  value  thereof  to  be  (30,  and  for 
that  sum,  with  the  interest  thereon,  he  awards  the  plaintiff  dam- 
ages, and  a  judgment  therefor;  and  he  finds  that  the  defendant's 
firm  "converted  the  same  to  their  own  use;"  and  he  also  finds 
that  "on  May  22d,  1888,  the  said  firm  of  8.  Sage  &  Son  had  knowl- 
^g^  ♦  ♦  ♦  ^jf  ^jj^  gg^j^^  ^j^^  Chauncey  S.  Sage,  one  of  the 
members  thereof,  forbid  the  sale  on  that  day."  The  referee  did 
not  find  that  the  conversion  by  the  defendant's  firm  was  willful, 
and  an  intended  defiance  of  plaintiff's  known  title  to  the  property. 
In  section  503  of  Sedgwick  on  Damages,  (8th  Ed.,  voL  2,  p.  88,)  in 
speaking  of  the  rule  of  damages,  he  states  that  the  prevailing  view 
is  that,  if  the  defendant  acted  in  good  faith,  ^^e  measure  of  dam- 
ages is  the  value  of  the  property  as  it  was  just  before  the  defend- 
ant's wrongdoing  began."  The  author  then  proceeds  to  refer  to 
Forsyth  v.  Wells,  41  Pa.  St  291,  294,  and  in  the  course  of  the 
opinion  in  that  case  it  is  said: 

"Where  the  defendant's  conduct,  measured  by  the  standard  of  ordlnaiy 
moraUty  and  care,  which  is  the  standard  of  the  law,  is  not  chargeable  witii 
fraud,  violence,  or  willful  negligence  or  wrong,  the  value  of  the  property 
taken  and  converted  is  the  measure  of  Just  compensation.  If  raw  material 
has,  after  appropriation,  and  without  such  wrong,  been  changed  by  manu- 
facture into  a  new  species  of  property,— as  grain  into  whisky,  grapes  into 
wine,  furs  into  hats,  hides  into  leather,  or  trees  into  lumber,— the  law  either 
r^Tuses  the  action  of  trover  for  the  new  article,  or  limits  the  recovery  to  the 
value  of  the  original  article.  Where  there  is  no  wrongful  purpose  or  wroDsfal 
negligence  in  the  defendant,  compensation  for  the  teal  injury  dooe  is  the 
purpose  of  aU  remedies." 

After  the  quotation  which  we  have  given  the  author  adds: 
"This  case  is  generally  followed."  A  discussion  of  the  rule  is 
found  in  Hyde  v.  Gookson,  21  Barb.  92.     In  that  case  it  was  said: 

'*Where  a  manufacturer  has  expended  his  money  and  labor.  In  good  faith, 
upon  property,  in  pursuance  of  a  contract  with  the  owner,  he  cannot  be  re- 
garded as  a  wrongdoer,  or  deprived  of  the  enhanced  value  which  he  bai^ 
given  to  the  property,  in  an  action  by  the  owner  sounding  in  damages.'* 

We  think  the  plaintiff  was  not  prejudiced  by  allowing  a  witnes 
to  testify  that  it  was  worth  f 4  per  thousand  to  draw  the  lumbtt* 
from  Redfield  to  Williamstown ;  nor  by  evidence  that  it  was  worth 
|3  i)er  thousand  "to  saw  such  lumber  in  1888."  The  foregoing 
views  .lead  us  to  an  affirmance. 

Judgment  affirmed,  with  costs.     All  concur. 


Digitized  by 


Google 


8up.  Ct.]  NATIONAL  COMMERCIAL   BANK  V.  QBAT.  937 

(71  Hun,  295.) 
NATIONAL  GOMMERGLAL  BANK  OF  ALBANY  ▼.  GRAY  et  al. 

^Supreme  Court,  General  Term,  Third  Department    September  15,  1803.) 

L  Documentary  Evidbnce— Ancient  Instbuments. 

On  an  issue  as  to  the  location  of  a  boundary  line,  a  written  agreement 
fixing  such  location,  made  75  years  before,  by  the  predecessors  in  title  of 
the  parties,  duplicate  copies  of  which  were  found  by  each  party  among 
his  title  papers,  though  not  acknowledged  or  recorded,  is  admissible  in 
evidence  for  defendant  as  an  ancient  instrument,  on  proof  of  the  signa- 
ture of  plaintilTs  predecessor  in  title,  and  of  possession  by  both  the  ad- 
'   Joining  owners  in  accordance  therewith. 

8.  Boundabies— Location— Acquiescence. 

On  an  issue  as  to  whether  a  boundary  line  was  located  in  the  center  of 
a  partition  wall  between  the  parties'  buildings,  It  appeared  that  under  the 
description  in  plaintiff^s  deed  the  wall  was  wholly  on  his  land,  but  there 
was  in  evidence  an  agreement,  made  75  years  before  by  the  predecessors 
in  title  of  the  parties,  locating  the  line  in  the  center  of  the  wall,  and  it  ap- 
peared that  plaintiff's  grantor,  who  executed  the  agreement,  made  use  of 
only  half  of  the  wall  to  support  his  building,  and  that  plaintiff  himself. 
In  raising  his  building,  did  the  same.  About  15  years  before  suit  was 
brought  defendant  asserted  his  ownership  of  half  the  wall  by  changing 
the  face  thereof  to  correspond  with  the  rest  of  the  building,  and  plaintiff 
then  learned  of  the  old  agreement.  Held,  that  the  evidence  established  ac- 
quiescence in  the  line  established  by  the  agreement  Mayham,  P.  J.«  dla- 
sentlng. 

8.  Party  Walls— Rights  of  Owners. 

One  owning  part  of  a  party  wall  has  no  right  to  place  windows  therein. 

Appeal  from  special  term,  Albany  county. 

Action  by  the  National  Commercial  Bank  of  Albany  against 
Charlotte  C.  Gray  and  others  to  restrain  interference  by  defend- 
ants with  window  spaces  cut  by  plaintiff  in  a  wall  between  their 
properties.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Aftirmed.  

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  PARKER, 
JJ. 

•A.  &  W.  Lansing,  (Abraham  Lansing,  of  counsel,)  for  appellant. 
Jacob  H.  Olute,  for  resx)ondents. 

PARKER,  J.  The  controversy  between  plaintiff  and  defendants, 
who  are  adjoining  lot  owners,  relates  primarily  to  the  location  of 
a  boundary  line.  Defendants  say  that  the  line  extends  through 
the  center  of  the  wall,  which  has  been  for  many  years  used  in 
precisely  the  same  manner  as  are  party  walls;  the  timbers  of 
the  buildings  on  either  side  resting  in  and  being  supported  by  it. 
Plaintiff,  admitting  that  defendants'  user  of  the  wall  has  been  so 
long  continued  as  to  have  created  an  easement,  which  secures  to 
him  the  right  to  such  use  as  he  now  makes  of  the  wall,  insists 
that  it  is  not  a  party  wall,  but  wholly  on  the  lands  of  the  plain- 
tiff, and  for  that  reason  it  cannot  be  interfered  with  in  any  action 
it  may  see  fit  to  take  with  reference  to  the  wall,  so  long  as  de- 
fendants are  not  interfered  with  in  the  enjoyment  of  their  ease- 
ment    It  seems  that  prior  to  about  1850  plaintiff's  building  was 
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3  stories  high  and  72  feet  deep.  Defendants'  bnllding  was  3 
stories  high  also,  bat  only  about  50  feet  deep.  Some  time  in  1850 
plaintiff  raised  its  building,  running  up  the  wall,  which  has  b^en 
used  as  an  easterly  and  westerly  wall  for  plaintiff's  and  defend- 
ants' building,  respectively,  to  the  requisite  height,  and  inserted 
therein  the  beams  for  the  added  stories.  About  the  year  1874 
the  defendants  extended  this  building  so  as  to  make  its  total  depth 
72  feet,  and  raised  it  so  much  that  they  were  obliged  to  build  up 
the  wall  between  them  and  plaintiff  to  a  height  of  about  15 
feet  above  where  plaintiff  had  built  it  in  1850.  In  1887  plaintiff 
again  raised  its  building,  using  the  15  feet  of  wall  which  de- 
fendants had  added  in  1874  in  part  to  support  the  timbers  of  the 
added  stories,  and  running  up  such  wsJl  about  20  feet  more, 
making  the  top  of  the  wall  nearly  20  feet  above  the  roof  of  de- 
fendants' building.  In  the  erection  of  the  wall  plaintiff  left 
Ave  spaces  for  windows.  Defendants  then  closed  such  window 
spaces  on  their  side,  and  for  a  depth  of  six  inches,  by  brickwork. 
Thereafter  this  action  was  begun  to  restrain  the  defendants  from 
interfering  with  the  window  spaces,  which  resulted  in  a  judgment 
for  the  defendants. 

The  determination  of  the  learned  trial  judge  seems  well  found- 
ed. It  is  true  that  plaintiff's  deed,  assuming  its  westerly  bound- 
ary line  to  be  correctly  located,  calls  for  a  frontage  that  included 
the  entire  wall,  instead  of  one-half  of  it;  and,  as  there  is  no  rec- 
ord of  conveyance  from  plaintiff  or  his  predecessors  in  title  of  the 
six  inches  in  controversy,  plaintiff  insists  that  its  right  to  it 
cannot  be  questioned.  Defendants'  contention  is  that  in  1815 
plaintiff's  and  defendants'  predecessors  in  title  located  the  bound- 
ary line  in  the  "center  of  the  brickwork  of  said  wall,"  and  that 
from  that  time  until  the  commencement  of  this  action,  a  period  of 
about  75  years,  such  practical  location  of  the  line  was  acquiesced 
in  by  the  parties  to  the  original  location  and  their  grantees.  If 
it  is  legally  established  in  the  record  before  us  that  the  facts  are 
as  defendants  contend  in  such  resx)ect,  then  the  case  is  dearly 
brought  within  the  settled  rule  which  forbids  the  disturbance  of 
a  practical  location  which  has  been  acquiesced  in  for  a  long  series 
of  years, — a  rule  adopted  as  one  of  repose,  aaid  which  rests  upon 
the  same  reason  as  the  statute  prohibiting  the  disturbance  of 
an  adverse  possession  which  has  continued  for  20  years.  Bald- 
win V.  Brown,  16  N.  Y.  359;  Reed  v.  Farr,  35  N.  Y.  113;  Avery  v. 
Woolen  Co.,  82  N.  Y.  583.  We  are  thus  brought  to  a  consideration 
of  the  evidence  introduced  for  the  purpose  of  establishing  a  prac- 
tical location.  The  defendants  put  in  evidence  a  writing  under 
seal,  which  was  neither  acknowledged  nor  recorded,  of  which 
the  following  is  a  copy: 

*'Whereas,  the  boundary  line  which  divides  the  lot  of  ground  on  the  sooth 
side  of  State  street,  owned  by  Joseph  Alexander  and  his  wife,  Ann  Alezandec 
from  the  lot  of  ground  owned  by  the  heirs  of  Henry  Hogan,  deceased*  Is  not 
precisely  ascertained  and  known;  and  whereas,  the  said  Joseph  Alezander 
and  Ann  Alexander  are  about  erecting  a  building  on  their  said  lot  of  groo&dl 
which  rendera  It  desirable  that  the  said  boundary  line  should  be  aetded: 
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Now,  therefore,  to  the  end  that  the  said  boundaxy  line  may  be  amicably  a»- 
certained,  settled,  and  established,  the  said  Joseph  Alexander  and  Ann  Alex- 
ander, for  themselves,  their  heirs,  executors,  administrators,  and  assigns,  of 
the  first  part,  and  Nelly  Hogan  and  William  Brown,  Dorothy  Brown  and 
fUeanor  Brown,  heirs  of  Henry  Hogan  and  Martina  Brown,  deceased,  which 
said  Nelly  Hogan,  Henry  Hogan,  and  Martina  Brown  were  and  are  the 
heirs  of  William  Hogan,  deceased,  of  the  second  part,  do  enter  Into  the  fol- 
lowing articles  of  agreement;  that  is  to  say:  First  The  said  party  of  the 
first  part  shall  have  full  liberty  to  place  the  west  wall  of  the  bollding,  which 
they  are  now  erecting,  as  near  to  the  east  wall  of  the  building,  now  occu- 
pied by  the  party  of  the  second  part,  as  they  shall  or  may  choose  to  do» 
jind  to  build  and  finish  the  same  in  any  manner  they  please,  without  molesta- 
tion or  hindrance  from  the  said  party  of  the  second  part,  or  any  person  or 
persons  by  their  direction,  or  claiming  under  them.  Second.  The  center  of 
the  brickwork  of  the  said  wall,  when  so  built  by  the  party  of  the  first  part 
at  their  own  expense^  and  a  corresponding  line  drawn  to  the  south  bounds  of 
said  lots,  shall  forever  hereafter  be  allowed  and  acknowledged  by  both  the 
parties  to  this  agreement,  and  all  persons  claiming  under,  to  be  the  true 
division  line  l>etween  the  aforesaid  lots  of  ground.  Third.  The  said  party 
of  the  second  part,  or  their  heirs  and  assigns,  shall  have  full  liberty,  when- 
ever they  may  choose  to  erect  a  building  on  their  said  lot  of  ground,  to  Join 
the  front  and  rear  walls  of  such  building  to  the  wall  built  as  aforesaid  by  the 
party  of  the  first  part,  and  to  fasten  thereto,  and  finish  thereon,  in  any  man- 
ner they  may  choose  to  do;  also  to  buUd  upon  and  raise  higher  the  said  divi- 
sion wall,  or  extend  the  same  farther  south,  so  as  to  suit  their  own  con- 
venience in  building,  but  at  their  own  expense,  without  molestation  or  hin- 
drance from  the  said  party  of  the  first  part,  or  any  person  or  persons  by 
their  directions,  or  claiming  under  them:  provided,  however,  that  the  said 
party  of  the  second  part  shall  not  break  down  any  part  of  said  division  wall, 
or  In  any  manner  unnecessarily  mar  or  .injure  the  same.  Fourth.  Each  of  the 
parties  to  this  agreement  shall  keep  in  repair  their  own  half  of  the  said  divi- 
sion wall,  and  neither  party,  or  any  person  or  persons  by  their  direction,  or 
claiming  under  them,  shall  have  liberty  to  pull  down  or  demolish  any  part 
of  the  said  division  wall  without  consent  of  the  other  first  had  and  obtained. 

"In  witness  whereof  the  parties  to  this  agreement  have  severally  set  theiv 
hands  and  seals  this day  of  May,  one  thousand  eight  hundred  and  fif- 
teen, to  these  presents. 

"Joseph  Alexander.  William   Brown. 

"Ann  Alexander  Dorothy  Brown. 

"Nelly  Hogan.  Eleanor   Brown. 

'*The  words  *or  their  heirs*  and  assigns,'  in  the  first  line  of  the  third  artid** 
were  interlined  before  execution. 

"Signed,  sealed,  and  delivered  in  presence  of 
"James  La  Grange. 
"Peter  Lansing.  Jr." 

The  plaintifF  in  due  season  objected  to  the  introduction  of  the 
agreement^  and  the  exception  taken  to  the  ruling  admitting  it  will 
be  first  considered.  When  offered,  the  testimony  showed  that  the 
signature  of  plaintiff's  grantor  to  the  agreement  of  1815  was  in 
his  handwriting;  that  each  of  the  adjoining  owners  entered  into 
possession  of  the  half  of  the  wall  next  adjoining  him  by  insert- 
ing therein  the  necessary  timbers  for  his  building.  The  agree- 
ment offered  was  found  by  defendants  among  their  muniments 
of  title  in  1874  or  1875;  and  plaintiff  about  the  same  time  found 
a  duplicate  thereof  among  the  deeds  and  papers  which  it  had 
received  at  the  time  of  taking  title.  Under  the  circumstances 
proven  it  was  clearly  not  error  to  receive  in  evidence  as  an  aA- 
eient  writing,  and  without  proof  of  execution,  this  agreement. 
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which  purports  to  have  been  executed  more  than  75  years  before 
that  time.  The  agreement  was  ample  to  support  the  finding  that 
the  parties  undertook  to  practically  locate  the  boundary  line  be- 
tween them  in  the  center  of  the  wall  shortly  thereafter  constructed. 
And  this  location  was  not  questioned,  so  far  as  the  record  dis- 
closes,  from  1815  down  to  1887;  on  the  contrary,  there  are  posi- 
tive acts  of  acquiescence.  Plaintiff's  remote  grantor  who  executed 
the  agreement  took  possession  of  only  six  inches  of  the  wall,  which 
he  made  use  of  to  support  the  beams  of  the  building  erected  by 
him.  Defendants'  grantor  thereafter  erected  a  building,  at  which 
time  he  took  possession  of  one-half  of  the  wall  next  to  him,  in 
the  same  manner  as  the  other  party  to  the  agreement  had  done. 
In  1850  plaintiff  raised  its  building,  and  for  that  purpose  ran  the 
wall  up  several  feet,  but  only  took  jwssession  of  one-half  of  the 
walL  About  24  years  later  defendants  remodeled  their  building, 
increasing  the  height  of  each  of  the  several  stories  on  adding  an 
extra  story,  in  the  doing  of  which  they  extended  the  division 
wall  some  15  feet  higher  than  it  was  before;  and  when  this  was 
done,  if  not  before,  plaintiff  had  knowledge  of  the  existence  of 
the  agreement  of  1815.  The  defendants  at  this  time  cut  off  six 
inches  from  the  face  of  the  partition  wall,  and  rebuilt  it;  their 
purpose  being  to  have  the  jwrtion  of  it  which  they  claimed  con- 
form in  appearance  to  the  rest  of  the  building  front  When  plain- 
tiff increased  the  height  of  its  building  in  1887,  it  claimed  the 
right  to  use  the  half  of  the  wall  on  defendants'  side  as  well  as 
its  own,  but  then  about  72  years  had  elapsed  since  the  attempt 
of  the  owners  to  locate  the  division  line,  and  the  lapse  of  time, 
considered  in  connection  with  the  facts  referred  to,  fully  establish 
a  legal  acquiescence  in  the  location  originally  made.  Neither  the 
parties  to  the  original  location  nor  their  successor  in  title  can 
now  be  heard  to  deny  that  such  line  constitutes  the  true  bound- 
ary. The  agreement  establishes  that  the  wall  is  a  party  wall, 
and,  if  the  views  so  far  expressed  are  cofrect,  each  owns  in  sev- 
eralty so  much  of  the  wall  as  stands  upon  his  lot,  subject  to  the 
casement  of  the  other  owner  for  its  support,  and  the  equal  use 
thereof  as  an  exterior  wall  of  his  building.  Partridge  v.  Oilbert, 
15  N.  T.  601.  No  other  use  of  the  adjoining  owner^a  portion  of 
the  party  wall  is  i)ermissible.  Windows  have  no  place  bi  a  i»rty 
wall.  Nash  v.  Kemp,  12  Hun,  592;  Dauenhauer  v.  Devine,  51  Tex. 
489;  St  John  v.  Sweeney,  59  How.  Pr.  175;  Sweeney  v.  St.  John, 
28  Hun,  634.  Defendants  were  therefore  doing  as  they  lawfullj 
might  in  filling  up  the  openings  on  their  half  of  the  party  wall 
The  judgment  should  be  affirmed. 

PUTNAM,  J.,  concurs. 

MAYHAM,  P.  J.,  (dissenting.)  This  is  an  appeal  from  a  judg- 
ment entered  ujwn  the  decision  of  the  triial  judge  in  favor  of  the 
defendants.  The  action  was  to  restrain  the  defendants  from  clos- 
ing up  or  obstructing  windows  left  by  the  plaintiff  in  tlie  westerlr 
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wall  of  the  plaintiflPs  bank  building  above  the  top  of  the  defend- 
ants' adjoining  building.  The  complaint  alleged  that  plaintiff 
purchased  the  premises  under  a  mortgage  foreclosure,  and  took 
title  under  a  master's  deed  dated  the  10th  day  of  April,  1883,  and 
entered  into  the  occupation  at  that  date,  and  subsequently  erected 
a  building  thereon,  of  which  the  lower  portion  of  this  wall  was 
a  part,  and  aUeged,  in  substance,  that  the  whole  of  this  waU  was 
upon  the  premises  so  purchased.  The  answer  admits  the  plain- 
tiff's title  under  the  master's  deed,  but  denies  that  the  west  wall 
of  the  building  erected  by  the  plaintiff  was  wholly  on  the  land 
embraced  in  plaintiff's  deed,  or  conveyed  by  it,  and  alleges  that 
^'the  west  wall  of  the  plaintiff's  building  is  a  party  wall,  12  inches 
thick.  Six  inches  of  the  westerly  part  of  said  wall  belongs  to 
and  is  the  property  of  the  defendants,  and  six  inches  of  the  east 
side  of  the  wall  belongs  to  and  is  the  proi>erty  of  the  plaintiff.-' 
The  plaintiff's  deed  bounded  the  land  conveyed  by  the  property  of  one 
Douw  on  the  east,  which  seems  by  the  evidence  to  be  a  weU-de- 
ffned  and  fixed  monument,  called  for  53  feet  fronting  on  State 
street,  and  bounded  the  land  so  conveyed  on  the  west  by  land  of 
Henry  Hogan,  to  whose  title  defendants  have  succeeded  by  a  deed 
dated  December  24,  1833,  and  recorded  December  21,  1834.  The 
proof  showed  that  the  wall  in  dispute  was  51  feet  7^  inches  from 
Douw's  west  line,  including  both  exterior  walls  of  the  plaintiff's 
building,  so  that,  standing  upon  plaintiff's  deed  alone,  the  wall  in  dis- 
pute was  wholly  on  the  plaintiff's  premises.  But  the  deed  from  Tre- 
main  to  Brown,  under  which  the  defendants  claim,  describes  the 
defendants'  land  as  bounded  easterly  by  a  line  running  through 
the  party  wall  on  the  west  of  the  Joseph  Alexander  lot,  which 
is  the  plaintiff's  lot,  and  the  wall  in  dispute  in  this  action.  It 
is  quite  clear  that,  standing  upon  the  description  and  recitals 
in  the  deed  given  by  the  referee  in  partition,  under  which  the 
defendants  claim,  the  rights  of  the  plaintiff  could  not  be  affected, 
as  neither  the  plaintiff  nor  the  mortgagor  was  a  party  to  that  pro- 
■ceeding;  and  the  titie  under  the  foreclosure,  through  which  the 
plaintiff's  claim  was  i)erfected,  before  the  deed  in  partition  was 
executed,  and  the  mortgage  under  the  foreclosure  of  which  plain- 
tiff derives  title,  by  its  terms  embraces  the  land  on  which  the 
wall  in  dispute  stands,  and  thus  conveys  to  the  mortgagee  and 
the  purchaser  upon  the  foreclosure  whatever  right  and  title  the 
mortgagor  had  in  the  premises  at  the  time  of  the  execution  of  that 
instrument.  The  foreclosure  operates  to  extinguish  the  mortga- 
gor's equity  of  redemption  and  eliminate  the  defeasance,  and  the 
purchaser  takes  the  titie  of  the  mortgagor  as  of  the  time  of  the 
execution  of  the  mortgage,  and  when  the  mortgage  lien  was 
created.  Batterman  v.  Albright,  122  N.  Y.  489,  25  N.  E.  Rep. 
856;  Rector  of  Christ  Church  v.  Mack,  93  N.  Y.  488.  Although 
the  deed  to  Brown,  through  whom  defendants  claim,  refers  to 
this  wall  as  a  party  wall,  which,  as  we  have  seen,  was  subse- 
quent to  the  conveyance  upon  the  foreclosure,  yet  no  reference 
seems  to  have  been  made  in  the  deed  to  the  defendants  to  this 
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wall  as  a  party  wall.  But,  eren  if  it  had  been  thus  described 
in  all  the  conveyances  after  the  deed  in  partition,  still  it  is  diffi- 
cult to  see  how  such  description  could  operate  as  constructiTe 
notice  to  the  plaintiff  as  the  purchaser  of  adjoining  lands;  and 
I  think,  under  the  facts  proved,  that  the  plaintiff  must  be  regarded 
as  taking  its  title  under  the  foreclosure,  unaffected  by  actual  or 
constructive  knowledge  of  any  agreement  which  the  moirtgagor 
had  previously  made  as  to  the  westerly  line  of  the  mortgaged  prop- 
erty, and  is  the  owner  of,  and  may  hold  and  use,  the  land  accord- 
ing to  the  actual  description  in  the  mortgage,  unless  the  agree- 
ment of  1815  can  be  upheld  as  a  practical  location  of  this  line, 
running  with  the  land,  and  binding  upon  all  subsequent  owners. 
The  defendants  offered  in  evidence  on  the  trial  an  instrument  in 
writing  dated  in  May,  1815,  which  was  not  acknowledged  or  re- 
corded, purporting  to  have  been  made  by  Alexander,  the  mort- 
gagor under  whose  mortgage  plaintiff  claims  title,  and  the  heirs 
of  Henry  Hogan,  from  whom,  through  certain  mesne  conveyances, 
the  defendants  claim  title,  of  which  the  following  is  a  copy: 

"Whereas,  the  boundary  line  which  divides  the  lot  of  gronnd  on  the  soath 
side  of  State  street,  owned  by  Joseph  Alexander  and  his  wife,  Ann  Alexan- 
der, from  the  lot  owned  by  the  heirs  of  Henry  Hogan,  deceased,  is  not  pre- 
cisely ascertained  and  known;  and  whereas,  the  said  Joseph  Alexander  and 
Ann  Alexander  are  about  to  erect  a  building  on  their  said  lot  of  ground, 
which  renders  it  desirable  that  the  said  boundary  Une  shaU  be  settled:  Now, 
therefore,  to  the  end  that  said  boundary  line  may  be  amicably  ascertained. 
settled,  and  established,  the  said  Joseph  Alexander  and  Ann  Alexander,  for 
themselves,  their  heirs,  executors,  administrators,  and  assigns,  of  the  first 
pai-t,  and  Nellie  Hogan,  William  Brown,  Dorothy  Brown,  and  Eleanor  Brown, 
heirs  of  Henry  Hogan  and  Martina  Brown,  deceased,  which  said  XeUie  Hogan, 
Henry  Hogan,  and  Martina  Brown  were  and  are  the  heirs  of  William  TTngwn, 
deceased,  of  the  second  part,  do  enter  into  the  following  articles  of  a^^ree- 
ment;  that  is  to  say:  First.  The  said  party  of  the  first  part  shaU  have  full 
liberty  to  place  the  west  wall  of  the  building  which  they  are  now  erecting  as 
near  the  east  wall  of  the  building  now  occupied  by  the  party  of  the  secood 
part  as  they  shall  or  may  choose  to  do,  and  to  build  and  finish  the  samfe  In 
any  manner  they  please,  without  molestati(m  or  hindrance  from  the  said 
party  of  the  second  part,  or  any  person  or  persons  by  their  directions,  or 
claiming  under  them.  Second.  The  center  of  the  brickwork  of  said  wall 
when  so  built  by  the  pai*ty  of  the  first  part  at  their  own  expense,  and  a  oir- 
respondlng  line  drawn  to  the  south  bounds  of  said  lot,  shall  forever  hereafter 
be  allowed  and  acknowledged  by  both  parties  to  this  agreement,  and  an  per- 
sons claiming  under  them,  to  be  the  true  division  line  between  the  afore- 
said lots  of  groimd.  Third.  The  said  party  of  the  second  part,  or  their  helns 
and  assigns,  shall  have  full  liberty,  whenever  they  may  choose  to  erect  a 
building  on  their  said  lot  of  ground,  to  join  the  front  and  rear  walls  of  such 
building  to  the  wall  built  as  aforesaid  by  the  party  of  the  first  part  and  to 
fasten  thereto  in  any  manner  they  may  choose  to  do;  also  to  build  upon  and 
raise  higher  the  said  division  wall,  or  extend  the  same  farther  south,  so  as 
to  suit  their  own  convenience  in  building,  but  at  their  own  expense,  without 
molestation  or  hindrance  from  the  said  party  of  the  first  part,  or  any  peisoa 
or  persons  by  their  direction,  or  claiming  under  them:  provided,  however, 
that  the  said  party  of  the  second  part  shall  not  break  down  any  part  of  said 
division  wall,  or  In  any  manner  unnecessarily  mar  or  Injure  the  same. 
Fourth.  Each  of  the  parties  to  this  agreement  shall  keep  in  repair  thetr  own 
half  of  the  said  division  wall,  and  neither  party,  or  any  person  or  persons 
by  their  direction,  or  claiming  under  them,  shall  have  liberty  to  poll  down 
or  demolish  any  part  of  said  divisi<»  wall  without  the  consent  of  tbe  odier 
flrst  had  and  obtained." 
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This  paper  purported  to  be  signed  by  the  parties  named  in  it, 
and  witnessed  by  two  subscribing  witnesses.  The  plaintiff's  coun- 
sel objected  to  the  receipt  of  this  paper  in  evidence  on  the  grounds 
that  its  execution  was  not  sufHciently  proved;  that  it  was  not 
recorded,  and  there  was  no  proof  of  any  notice  to  the  plaintiff 
at  the  time  it  took  its  deed;  also  that  the  answer  admitted  tliat  this 
wall  in  question  was  built  by  the  plaintiff,  who  took  title  in  1833v 
and  the  agreement  related  to  a  party  wall  in  1815,  and  that  the 
evidence  was  irrelevant  and  immaterial.  These  objections  were 
overruled  by  the  court,  and  the  plaintiff  duly  excepted. 

The  evidence  shows  that  this  agreement  was  in  the  possession 
of  the  defendants,  with  their  other  evidences  of  title,  from  the  time 
of  their  purchase  of  their  premises  in  1874;  and  it  is  insisted  that 
under  the  circumstances  it  was  properly  received  in  evidence,  with- 
out proof  of  its  execution,  as  an  ancient  writing.  This  paper  pur- 
ports to  have  been  executed  in  1815,  and  was  offered  and  re- 
ceived in  evidence  in  1890,  75  years  after  it  bears  date.  This  long 
interval  made  it  clearly  an  ancient  writing,  within  the  authorities, 
especially  as  the  wall  or  line  to  which  defendants  claim  it  relates 
has  remained  in  part  in  the  iK>ssession  of  the  defendants  or  persons 
through  whom  they  derive  IJieir  title,  since  1840,  as  shown  by  the 
undisputed  evidence  in  the  case.  The  rule  upon  this  subject  seems 
well  settled,  both  in  this  country  and  in  England,  that  when  posses- 
sion accompanies  the  paper  it  proves  itself,  if  an  ancient  writing. 
In  Hewlett  v.  Cock,  7  Wend.  371,  Nelson,  J.,  in  delivering  the 
opinion  of  the  court,  after  an  extensive  review  of  the  authorities 
at  that  time,  says:  ^Tossession  accompanying  the  deed  is  always 
suiHcient  without  other  proof,  but  it  is  not  indispensable.'^  In  that 
case  the  lease  which  was  offered  in  evidence  as  an  ancient  document 
was  found  among  the  muniments  of  the  title  of  the  farm  of  which 
the  premises  in  question  was  a  part  50  years  before  the  trial,  and 
a  new  trial  was  ordered  because  the  trial  judge  refused  it  in  evi- 
dence vdthout  proof  of  execution.  We  are  therefore  of  the  opin- 
ion that  it  was  not  error  in  this  case  to  receire  this  writing,  without 
proof  of  execution,  especially  as  the  execution  of  one  of  the  mort- 
gages was  proved  by  competent  evidence  of  the  genuineness  of  the 
signature/ 

But  the  more  serious  question  as  to  its  admissibility  against 
this  plaintiff,  as  it  seems  to  us,  is  as  to  its  competency  as  against 
this  plaintiff,  who,  so  far  as  the  case  shows,  purchased  at  the  mort- 
gage sale,  without  any  notice,  either  actual  or  constructive,  of  the 
existence  of  this  contract  The  plaintiff,  in  its  complaint,  claims 
title  to  this  entire  wall,  derived  under  a  foreclosure  of  a  mortgage 
in  which  there  was  no  notice  of  the  existence  of  the  claim  now  made 
by  the  defendants;  that  this  was  a  party  wall,  and  at  the  time  of 
the  execution  of  said  mortgage  and  at  the  time  of  the  purchase  by 
the  plaintiff  no  actual  or  constructive  notice  was  given  of  lie  ex- 
istence of  any  adverse  claim.  If  this  claim  can  be  proved  and  estab- 
lished by  this  instrument,  the  plaintiff  will  lose,  not  only  the  six 
inches  of  land  in  dispute,  but  the  title  to  and  control  of  lands 
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dearij  conveyed  to  it  on  the  mortgage  sale.    Clearly,  there  waa  no 
dispute  or  controversy  over  this  line  apparent  upon  the  face  of  the 
mortgage,  and  the  plaintiff  was  justified  in  assuming,  in  the  absence 
of  any  notice  or  record  evidence  to  the  contrary,  that  the  mortgage 
conveyed  free  of  charge  or  incumbrance  the  premises  covered  by 
its  description.     The  defendants  seek  to  break  the  force  of  this 
objection  by  proving  that  in  1874  the  president  and  cashier  of  the 
plaintiff  had  a  copy  of  this  contract,  which  the  president  exhibited 
to  the  defendants.    I  do  not  think  that  that  proves  or  tends  to 
prove  notice  to  or  knowledge  in  the  plaintiff  of  the  existence  of  this 
writing  at  the  time  of  the  purchase  of  these  premises  by  it,  or  at  the 
time  of  the  execution  of  the  mortgage,  to  which,  as  we  have  seen, 
the  plaintiff's  title  relates.    While  the  law  presumes  a  thing  to 
continue  as  it  is  once  proven  to  be  until  a  change  is  shown,  I  am 
not  aware  of  the  existence  of  any  rule  extending  that  presumption 
backward,  so  as  to  make  the  proof  that  some  of  the  officers  of  this 
bank  had  a  copy  of  this  instrument  in  1874  eviflence  of  notice  to 
or  knowledge  in  the  plaintiff  of  its  existence  in  1833.    The  only 
evidence  upon  which  it  can  be  claimed  that  there  was  a  practicid 
location  of  this  line  and  the  erection  of  this  wall  upon  or  in  accord- 
ance with  such  location  is  this  written  instrument,  and  that  evi- 
dence is  found  only  in  the  recitals  contained  in  it.    It  is  true 
that  this  wall,  as  a  division  between  the  premises  of  the  plaintiff 
and  that  of  the  defendants,  is  presumptive  evidence  of  the  location 
of  this  line,  and,  had  the  proof  shown  knowledge  in  the  plaintiff  of 
the  agreement  contained  in  this  writing,  its  acquiescence  in  tiie 
location  of  the  line  in  the  center  of  the  wall  as  si>ecifled  in  the 
writing  would  have  amounted  to  a  practical  location,  by  which  the 
plaintiff  would  be  bound;   but  before  there  can  be  any  acquies- 
cence such  as  would  bind  a  party  by  a  location  as  against  the  caUa 
in  his  deed  he  must  be  informed  of  the  existence  of  an  agreement 
by  which  the  line  is  claimed  to  be  located.    Baldwin  v.  Brown,  16 
N.  Y.  359;  Reed  v.  Farr,  35  N.  Y.  116.    In  Baldwin  v.  Brown  the 
court  say:    ^HJnless  the  acquiescence  has  continued  for  a  suffld^it 
length  of  time  to  become  thus  conclusive,  it  is  of  no  imi)ortanceL 
♦    ♦•    In  all  cases  in  which  practical  locations  have  been  con- 
firmed upon  evidence  of  this  kind,  the  acquiescence  has  been  contin- 
ued for  a  long  i)eriod,  rarely  less  than  twenty  years;*'  and  the  court 
then  gives  five  instances  in  which  it  continued  from  26  to  48  years. 
It  is  true  that  these  cases  relate  to  parol  agreements,  and  not  to 
writings;   but  when  the  party  sought  to  be  concluded,  as  in  this 
case,  is  ignorant  of  the  existence  of  any  writing,  and  holds  under 
paper  title,  not  in  accordance  with  the  alleged  practical  location, 
it  is  difacult  to  see  how  the  terms  of  the  deed  can  be  overthrown 
short  of  an  adverse  possession,  such  as  would  bar  an  action  at  law 
to  recover  the  possession.     We  are  therefore  of  the  opinion  tiiat 
this  writing  furnished  no  legal  evidence  to  establish  a  practical 
location  as  against  the  plaintiff,  which  took  title  under  the  deed 
In  foreclosure,  without  notice  of  its  existence,  and  who,  within  the 
calls  of  the  deed,  constructed  this  wall  on  lands  covered  by  tiie 


Digitized  by 


Google 


Snp.  Ct.]  NATIONAL  QOMMEBCIAL   BANK  V.  GRAY.  1005 

terms  of  that  instrument,  and  that  its  reception  in  eridence  was 
therefore  error. 

But  it  is  insisted  by  the  defendants  that  this  agreement  con- 
veyed no  land,  and  therefore  was  not  required  to  be  recorded, 
and  that  subsequent  purchasers  or  incumbrancers  were  not  en- 
titled to  notice  of  its  existence.  But  it  would  seem  that,  if  it 
conveyed  no  land,  or  any  interest  in  land,  it  would  not  be  a  con- 
tract or  agreement  running  with  land  so  as  to  bind  such  subse- 
quent incumbrancers  or  purchasers.  The  rule  seems  well  settled 
that  such  contracts  or  covenants  are  personal,  and  do  not  run 
with  the  land.  In  Cole  v.  Hughes,  54  N.  Y.  444,  the  court  seem 
clearly  to  assert  that  doctrine,  and  quote  with  approbation  the 
language  of  Wilde,  J.,  in  Hurd  v.  Curtis,  19  Pick.  459:  "That  no 
covenant  can  run  with  the  land,  so  as  to  bind  the  assignee  to 
perform  it,  unless  there  was  a  privity  of  estate  between  the  cove- 
nantor and  covenantee;"  and  that  this  rule  "was  without  excep- 
tion." And  the  same  case  quotes  the  following  from  Washburn 
on  Real  Property,  (4th  Ed.,  p.  284:)  "That  *when  one  who  makes 
a  covenant  with  another  in  respect  to  land  neither  parts  with  nor 
receives  any  title  or  interest  in  the  land  at  the  same  time  with 
and  as  a  part  of  making  the  covenant,  it  is  at  best  a  mere  personal 
one,  which  does  not  bind  his  assignees;  and  that  such  covenants, 
and  such  only,  run  with  land  as  concern  the  land  itself,  in  whoseso- 
ever hands  it  may  be.'"  If,  therefore,  within  this  rule,  no  title 
or  interest  in  land  passed  from  or  to  Alexander,  the  mortgagor, 
by  this  writing,  then  none  of  its  obligations  would  attach  to  the 
land  in  the  hands  of  the  purchaser  under  .his  mortgage.  If  we  are 
right  in  our  conclusion  that  this  writing  was  not  competent  evi- 
dence as  against  the  plaintiff,  and  that  a  practical  location  of 
the  line  between  the  plaintiff  and  defendants  was  not  established 
by  it,  then  it  follows  that,  as  the  front  of  plaintiffs  land  on  State 
street  called  for  by  its  deed  is  53  feet  10  inches,  and  the  width 
of  plaintiff's  bank  building  from  Douw's  line  to  the  westerly  side 
of  plaintiff's  west  wall  was  51  feet  7^  inches,  the  whole  of  said 
westerly  wall  built  by  plaintiff  is  on  plaintiff's  land.  But  it  is 
further  urged  by  the  defendants  that  this  wall  in  dispute  is,  and 
always  has  been,  used  as  a  party  wall  between  the  plaintiff  and  de- 
fendants, and  that,  therefore,  all  the  rights  and  incidents  of  a 
party  wall  attach  to  the  same.  The  evidence  in  this  case  shows 
that  the  wall  in  dispute  has  been  the  dividing  wall  between  the 
premises  of  the  plaintiff  and  defendants  at  least  since  1840,  and 
that  the  buildings  on  either  side  have  connected  with  it  by  in- 
serting beams  and  timbers  in  it  for  support  This  furnishes  prima 
facie  evidence  that  the  wall  in  question  is  and  has  been  used  as  a 
party  wall,  and  belongs  equally  to  the  plaintiff  and  defendants. 
In  Sherred  v.  Cisco,  4  Sandf.  490,  the  court  lays  down  the  rule 
upon  this  subject  as  follows: 

•The  principle  of  the  decisions  is  that,  while  the  common  user  is  presnmi)- 
tive  evidence  of  a  tenancy  in  common  in  the  land  and  waU,  that  presump> 
tion  is  rebutted  by  proof  of  the  precise  extent  of  the  land  originally  belong 


Digitized  by 


Google 


1006         mew  YOBS  supPLBMSNT,  vol.  24.       [Sap.  CL 

Ing  to  each  owner,  and  each  then  is  deemed  the  ezclnalTe  owner  of  so  iinidi 
of  the  wall  as  stands  on  his  own  land." 

In  Schlle  v.  Brokhalins,  80  N.  Y.  614,  Church,  C.  J.,  says: 

'The  old  wall,  from  long  user,  in  the  absence  of  evidence  must  be  deemed 
a  party  wall,  presumptlyely,  either  from  an  agreement  to  that  effect,  or  fh)iD 
its  being  built  upon  the  line  for  that  purpose  by  the  respective  owners." 

But  a  fee  will  not  be  implied  frcnn  user  when  an  easement  only 
will  secure  the  privilege  enjoyed,  (Roe  v.  Strong,  107  N.  Y.  350, 
14  N.  E.  Bep.  294;)  and  when,  as  in  this  case,  the  plaintiff  estab- 
lishes a  clear  evidence  of  title  in  itself  to  the  locus  in  quo,  the 
occupancy  by  the  defendant,  unsupported  by  title  paramount  to 
that  of  the  plaintiff,  must,  it  seems  to  me,  be  but  a  user,  and  as 
such  valid  to  the  extent  that  it  has  been  enjoyed  for  so  long  a 
period  of  time,  but  without  the  aid  of  the  writing  which  we  have 
excluded,  limited  to  that  extent,  and  ineffectual  to  prevent  the 
plaintiff  from  running  the  wall  up  on  the  same  foundation,  with 
or  without  windows,  and  that  any  interference  by  the  defendants 
by  filling  up  such  windows  or  building  another  wall  resting  upon 
the  plaintiff  against  such  windows  is  a  violation  of  the  plaintifiTs 
property  rights,  and  a  permanent  assumption  of  the  use  of  this 
wall,  for  which  an  injunction  might  issua  It  will  be  seen  that 
the  success  of  the  contention  of  the  respective  parties  to  this  ac- 
tion largely  depends  upon  the  question  whether  the  instrument 
in  writing  put  in  evidence  by  the  defendants  under  the  objectioD 
of  the  plaintiff,  and  which  we  hold  incompetent,  and  the  admis- 
sion of  which,  by  the  trial  judge,  we  have  reached  a  conclusion, 
was  error,  disposes  of  tfiis  question  in  favor  of  the  plaintiff,  for 
which  this  judgment  should  be  reversed.  Judgment  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event 


BLASHFIELD  v.  EMPIRE  STATE  TEL.  &  TEL.  00. 
(Supreme  Court,  General  Term,  Fourth  Department.    September,  1803.) 

1.  Highways— Occupation  by  Tbt.ephone  Poles— Additional  Burdev.*- 

The  construction  of  a  telephone  line  by  erecting  poles  and  stringing 
wires  thereon  in  a  coimtry  highway  constitutes  an  additional  burden  on 
the  fee  of  adjacent  lands  extending  to  its  center,  not  contemplated  in  the 
original  dedication,  for  which  the  owner  Is  entitled  to  compensaticML 

2.  Power  op  Rbferbb— Striking  out  Testimony. 

A  referee,  after  a  case  has  been  submitted  to  him  for  decision,  has  no 
right  to  Btrike  out  testimony,  unless  such  right  is  specially  reserved. 
Merwin,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  H.  Wilson  Blashfield  against  the  Empire  State  Tde- 
phone  &  Telegraph  CJompany.  The  action  was  by  plaintiff,  as 
assignee  of  several  causes  of  action,  for  building  and  maintaining 
telephone  lines  along  certain  highways  without  having  made  corn- 
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pensatian  to  the  owners  of  the  fee.     Judgment  for  plaintiff.     De- 
fendant appeals.     Reversed. 

lArgued  before  HABDIN,  P.  J.,  and  MEBWIN  and  PABEEB, 
JJ. 

•  Frederick  E.  Stroke,  for  appellant 
Franklin  Pierce,  for  respondent. 

HABDINT,  P.  J.  An  opinion  was  delivered  by  the  learned  ref- 
eree, in  which  he  states: 

•The  principal  question  in  this  case,  and  the  first  one  to  be  met  and  dis- 
posed of,  is  whether  or  not  the  construction  of  a  telephone  line,  by  the  erec- 
tion of  poles  and  the  placing  of  wires  thereupon,  within  the  limits  of  a  coun- 
try highway,  constitutes  an  additional  burden  upon  the  fee  of  adjacent  lands 
extending  to  its  center,  not  contemplated  or  included  in  the  original  dedi- 
cation or  appropriation  of  the  land  for  highway  purposes.** 

Upon  the  qnestion  the  learned  referee  concludes  a  lucid  opinion 
as  follows: 

'That  the  construction  of  defendant's  telephcme  lines  did  impose  an  addi- 
tional burden  upon  the  fee  of  the  highway,  for  which  the  owner  was  entitled 
to  compensation." 

Since  the  learned  referee's  opinion  was  written,  the  case  of 
Eels  V.  Telegraph  Co.,  (Sup.)  20  N.  Y.  Supp.  600,  has  been  de- 
cided by  the  fifth  department,  and  in  that  case  it  was  held: 

*The  occupancy  of  a  highway  by  the  poles  of  a  telegraph  or  telephone 
company  is  not  one  of  the  ordinary  and  legitimate  uses  for  which  highways 
are  established,  and  is  the  imposition  of  an  additional  burden  on,  and  the 
taking  of,  the  property  of  the  owner  of  the  fee»  which  enables  him  to  maiur 
tain  an  action  to  compel  the  removal  of  the  poles,  and  to  recover  possession 
of  the  premises  occupied  thereby,  with  damages,  where  such  occupancy  Is 
without  his  consent,  and  without  compensation  having  been  previou^  made 
him  therefor." 

2.  Plaintiff  produced  upon  the  hearing  before  the  referee  nu- 
merous witnesses  to  detail  facts  relating  to  the  extent  of  the  dam- 
ages sustained  by  the  several  assignors  of  the  plaintiff  by  reason 
of  the  acts  of  the  defendant  It  was  also  stipulated  that  the  ref- 
eree might  pass  along  the  lines,  and  view  the  several  poles  and  the 
locations,  and  the  facts  and  circumstances  surrounding  them,  and 
to  take  such  observations  into  account  in  assessing  damagea  He, 
in  company  with  the  attorneys,  passed  over  a  large  portion  of 
the  lines,  and  it  must  be  assumed  he  observed  the  situation  of  the 
I)oles  and  lines,  and  the  extent  of  the  interference  with  the  prop- 
erties of  the  several  assignors.  Plaintiff  called  numerous  witnesses 
to  give  evidence  upon  the  subject  of  the  damages  sustained  by  the 
several  assignors.  Questions  were  propounded  to  them,  calling 
for  their  opinions  as  to  the  extent  of  the  damages  sustained  by 
reason  of  the  acts  of  the  defendant.  Objections  were  seasonably 
taken  to  the  opinions.  They  were  overruled,  and  exceptions  were 
taken  to  the  rulings.  The  evidence  was  submitted  to  the  referee, 
and  during  the  time  he  had  the  cause  under  deliberation  he  dis- 
covered the  decision  made  by  the  court  of  appeals  in  Dwight  v. 
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RaUroad  Co.,  132  N.  Y.  199,  30  N.  E.  Bep.  398.  Without  any  far- 
ther hearing  of  the  parties,  or  without  their  being  before  him  and 
asking  any  ruling  or  decision,  and  while  having  the  cause  under 
consideration  for  final  determination  of  the  issues,  he  became 
doubtful  about  his  rulings  as  to  the  admission  of  the  opinions  of 
the  witnesses  on  the  subject  of  the  damages;  and  in  his  report 
he  states,  in  the  seventy-fourth  finding,  as  follows: 

"I  aUowed  the  plaintiff,  upon  the  trial,  to  caU  a  number  of  witnesses, 
chiefly  from  among  the  plaintiff's  assignors;  and,  after  the  witnesses  had 
described  the  nature  of  the  injuries  to  their  respective  farms,  I  permitted 
them,  upon  the  question  of  the  injury  to  the  rental  value  of  their  respective 
premises  by  the  erection  and  maintenance  of  these  t^ephone  lines,  to  give, 
in  some  cases,  their  opinion  as  to  what  the  rental  value  would  be  or  would 
have  been  without  the  telephone  poles  thereon.  After,  such  evidence  was 
given,  I  was  invited  by  the  attorneys  for  the  respective  parties  to  ride  over 
the  telephone  routes  involved  in  this  controversy,  and  to  observe  the  nature 
and  the  extent  of  the  injiu*ies  described  in  the  evidence,  and  it  was  stip- 
ulated that  I  might  consider  what  I  thus  observed  in  determining  the  amoimt 
of  the  plaintiff's  damages,  if  it  should  become  necessary  for  me  to  so  de- 
termine. I  made  such  examination,  in  company  with  the  attorneys  of  the 
respective  parties,  in  September,  1891.  Upon  reflection  and  examination,  I 
became  doubtful  as  to  the  competency  of  the  said  opinion  evidence  given  Iqr 

,  plaintiff's   witnesses,   as  before   detaUed,   and   before  asses^ng  the 

damages  herein  I  caUed  the  attention  of  the  attorneys  of  the  respective  par- 
ties to  my  doubt  as  to  the  competency  of  such  evidence,  and  stated  to  them 
that  upon  my  own  motion  I  should  strike  out  such  evidence,  and  disreganl 
the  same,  in  assessing  damages  herein.  I  have  therefore  stricdLen  out  «U 
such  opinion  evidence  on  the  part  of  the  plaintifTs  witnesses,  and  I  have 
entirely  disregarded  the  same  in  my  assessment  of  the  plaintiff's  dam- 
ages, and  I  have  assessed  said  damages  entirely  upon  a  consideration  of  the 
description  of  the  damages  given  by  botii  the  plaintiff's  and  defendant's 
witnesses  herein,  and  also  upon  my  personal  observation  as  to  the  nature 
and  extent  of  such  damages,  so  far  as  the  same  could  be  ascertained  by  me 
in  an  examination  while  riding  along  said  line.  An  exception  to  my  action 
in  thus  striking  out  such  evidence  is  hereby  given  to  either  party  who  feels 
himself  aggrieved  thereby,  with  the  same  effect  as  though  taken  by  him 
upon  the  trial  of  the  action." 

Our  attention  is  called  to  several  reported  cases  adverse  to  the 
action  of  the  referee.  Allen  v.  Way,  7  Barb.  585;  Meyers  v.  Betts, 
5  Denio,  81;  Bloss  v.  Morrison,  47  Hun,  218.  In  tilie  last  case 
it  was  held,  viz.: 

"Whatever  may  be  the  power  of  the  court  or  the  referee  during  iSbe  prog- 
ress of  the  trial,  as  to  striking  out  evidence  which  has  been  impropeiiy  ad- 
mitted, no  such  right  can  exist  after  a  case  has  been  submitted  for  deci- 
sion, unless  such  right  has  been  specially  reserved." 

Near  the  close  of  the  opinion  in  that  case  it  was  said: 

"The  record  of  the  evidence  is  closed  with  the  submission  of  the  case^ 
and  cannot  be  thereafter  altered,  except  by  the  consent  of  the  parties.  It 
may  be  tluit  in  the  case  at  bar  the  erroneous  ruling  of  the  referee  made  no 
difference  in  the  defense  offered  by  the  appellant,  but  of  this  we  cannot  be 
certain,  and  even  the  seeming  recognition  of  the  right  under  discossioa  «s 
possessed  by  either  a  court  or  referee  would  be  so  dangerous  to  suitors  that 
hi  this  Instance  it  cannot  pass  unchanenged." 

Respect  for  that  authority  seemfi  to  require  ub  to  condemn  the 
action  of  the  referee. 
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3.  Numerons  other  questions  have  been  presented  by  the  ap- 
pellant Doubtless,  upon  another  trial,  the  evidence  will  be 
clumged  to  some  extent,^  and  it  is  not  deemed  useful  to  comment 
upon  the  evidence,  nor  to  consider  the  rulings  in  detail.  Judg- 
ment reversed,  and  a  new  trial  ordered  before  another  referee, 
with  costs  to  abide  the  event 

PARKER^  J.,  concurs.     MERWEN,  J.,  dissents. 


REIOHEBT  V.  BACKENSTROS8. 

(Supreme  Court,  General  Term,  Fourth  Department    September,  1888.) 

SuRPACB  Water— Damages  for  Flo-wage. 

Where  farm  hmd  is  flooded,  by  another's  fault,  so  as  to  render  it  use- 
less for  oi-ops  for  that  season,  the  OAvner  is  entitled  to  damages  measured 
by  the  difference  betweoi  the  rental  value  of  the  land  before  and  after 
the  floodhog. 

Appeal  from  Onondaga  county  court 

Action  by  Alexander  Reichert  against  John  Backenstross  for 
damages  for  flooding  plaintiff's  land.  From  a  judgment  of  the 
county  court  aflBirming  a  justice's  judgment  for  plaintiff,  defend- 
ant appeals.     Modified.  

Argued  before  HARDIN,  P.  J.,  and  MERWIN  and  PARKER, 
JJ. 

D.  F.  McLennan,  for  appellant 
William  Kennedy,  for  respondent 

BARDIN,  P.  J.  Plaintiflf's  10-acre  lot  was  in  part  flooded  by 
the  wrongful  acts  of  the  defendant  in  opening  a  ditch,  and  letting 
the  water  therefrom  onto  the  lands  of  the  plaintiff.  There  was 
ample  evidence  to  sustain  the  allegations  in  the  com|daint  as  to 
the  wrongful  acts  of  the  defendant,  and  plaintiff's  cause  of  action 
was  amply  supported  by  evidence  given  before  the  jury.  After 
a  careful  insi)ection  of  the  evidence,  it  is  difficult  to  discover 
proof  indicative  that  more  than  4  acres  of  the  plaintiff's  10-acre 
lot  were  flooded.  Charles  Reichert,  a  son  of  the  plaintiff,  was 
sworn  in  his  behalf,  and  testified,  viz.:  "The  water  was  let  in 
onto  the  oat  field,  and  flooded  about  half  of  the  lot"  Again  he 
says:  ''There  was  probably  a  third  of  the  ten  acres  covered  with 
water." 

2.  When  the  plaintiff  was  upon  the  stand  as  a  witness  he  was 
allowed  to  testify,  viz.:  "If  land  had  not  had  the  water  turned 
onto  it,  it  would  be  worth  |14  or  |15  an  acre.  I  seeded  it  and 
sowed  it  It  would  not  be  worth  enough  to  pay  for  the  labor, 
with  the  water  turned  on  through  the  ditches."  The  appeal 
book  states,  viz.:  "The  above  testimony  was  received  under  the 
defendant's  objection  to  each  and  every  part  thereof,  duly  taken, 
as  incompetent,  irrelevant,  and  immaterial,  and  not  the  proper 
v.24N.Y.s.no.ll — 64 
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rule  Op  measure  of  damages."  Thereafter,  in  the  course  of  the 
cross-examination  of  the  plaintiff,  he  stated:  "The  rental  value 
of  land  is  five  or  six  dollars  an  acre.  This  land  is  like  the  rest 
of  the  farm;  worth  no  more  "per  acre."  Anthony  Ball  was  called 
by  the  plaintiff,  and  allowed  to  testify,  against  the  objection  of 
the  defendant,  in  answer  to  the  following  question:  **What  would 
the  rental  value  of  this  land  be,  per  acre,  if  it  was  fitted  for  crop* 
for  the  year  1890,  provided  it  was  dry,  and  not  fiooded?"  His 
answer  was,  '^ine  dollars  per  acre."  And  then  he  was  allowed 
to  answer  the  following  question:  "Assuming  that  the  land 
was  fitted  on  the  27th  of  April,  and  was  flooded,  and  flooded  May 
6th  and  10th  so  as  to  be  covered  with  water  so  a  crop  could  not 
be  sown  uiTtil  May  26,  1890,  what  would  be  the  rental  value,  under 
those  conditions?"  The  question  was  objected  to  and  overruled, 
and  the  witness  answered,  viz.:  'The  land  would  not  be  worth 
anything.  You  cannot  raise  a  crop  of  oats  upon  land  which 
has  been  flooded,  sowed  at  that  time  of  the  year.  Oats  should  be 
sown  in  April,  as  early  as  you  can  get  them  in."  Lambert  Bar- 
ton testified  in  behalf  of  the  plaintiff,  viz.:  **The  rental  value  of 
this  land,  after  being  fitted,  would  be  worth  f9  per  acre."  Then 
the  following  question  was  put  to  him:  "Assuming  this  land  was 
flooded  April  27th,  May  6th  and  10th,  what  would  be  the  rental 
value?"  Against  the  defendant's  objection,  he  was  allowed  to 
answer,  and  said:  "The  part  that  was  flooded  would  not  be 
worth  anything.  This  land  is  loam,  with  clay  subsoil  Flooding 
of  such  land  makes  it  hard,  and  unflt  for  taking  the  seed.  It  will 
dry  and  crack.  Oats  should  be  sown  in  April.  Oats  sown  after 
May  20th  would  be  a  failure."  The  witness  Joh  testified  that  it 
was  worth  to  fill  up -the  ditches,  each  time,  a  dollar.  In  Easter- 
brook  V.  Railway  Ck).,  51  Barb.  94,  an  action  was  brought  for  in- 
juries done  to  the  plaintiff's  premises  by  water,  in  consequence  of 
a  diversion  of  a  stream  from  its  channel  by  the  defendants  in 
constructing  a  culvert;  and  in  that  case  Smith,  J.,  said:  **The  meas- 
ure of  damages,  in  that  class  of  cases  is  the  depreciation  in  the 
value  of  the  plaintiff's  premises,  occasioned  by  the  injury  result- 
ing from  the  defendant's  acts."  In  Chase  v.  Eailroad  Co.,  24  Barb. 
273,  which  was  an  action  brought  to  recover  damages  for  injuries 
done  to  plaintiff's  grounds  by  water  alleged  to  have  been  turned 
onto  the  plaintiff's  land,  it  was  said:  *T[t  is  proper  to  chai^  the 
jury  that  the  rule  of  damages  in  that  class  of  cases  is  the  differ- 
ence between  the  value  of  the  plaintiff's  premises  before  the  in- 
jury happened  and  the  value  immediately  after  the  injury,  taking 
into  the  account  only  the  damages  which  have  resulted  from  the 
defendant's  acts."  In  Argotsinger  v.  Vines,  82  N.  Y.  309,  which 
was  an  action  for  trespass  for  cutting  and  removing  timber,  it  was 
held  "that  evidence  was  properly  received  as  to  the  value  of  the 
farm  with  the  timber,  and  its  value  after  it  was  cut,  and  that 
this  difference  furnished  a  proper  measure  of  damages."  In  sec- 
tion 937  of  Sedgwick  on  Damages,  it  is  said:  ^Hn  estimating  tlie 
value  of  a  crop,  the  prevailing  rule  seems  to  be  to  take  its  ac- 
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tnal  value  at  the  time  of  trespass,  not  its  probable  value,  assum- 
ing that  it  would  have  matured/'  8th  Ed.,  vol.  3,  p.  50.  If  it  be 
assumed,  upon  all  the  evidence,  that  a  fair  value  of  the  use  of 
the  land  for  the  year  1890,  which  was  lost  to  the  plaintiff  by 
reason  of  the  flooding  thereof,  amounted  to  J9  per  acre,  then  the 
evidence,  that  indicates  that  not  more  than  five  acres,  at  most, 
were  flooded,  would  give  as  a  result  of  that  item,  estimated  in 
that  mode,  ^5.  If  to  that  be  added  a  dollar  each  time  the  ditch 
was  filled  up, — say  three  times, — the  damages  would  be,  apparent- 
ly, 148.  It  is  quite  apparent  that  by  reason  of  the  rulings  com- 
plained of  the  verdict  was  excessive.  Upon  the  argument  before 
us  the  learned  counsel  for  the  plaintiff  admitteu  the  force  of  the 
foregoing  view  of  the  case,  and  proffered  a  stipulation  to  reduce 
the  damages.  In  section  30G3  of  the  Code  of  Civil  Procedure  it 
is  provided  that  "the  appellate  court  must  render  judgment  ac- 
cording to  the  justice  of  the  case,  without  regard  to  technical  errors 
or  defects,  which  do  not  affect  the  merits.  It  may  affirm  or  re- 
verse the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact''  And  in 
section  3066  a  rule  for  the  award  of  costs  is  regulated,  and  in  the 
fifth  subdivision  of  that  section  it  is  provided:  "If  the  judgment 
is  affirmed  only  in  part,  the  costs  or  such  a  part  thereof,  as  to  the 
appellate  court  seems  just,  not  exceeding  f  10,  besides  disburse- 
ments, may  be  awarded  to  either  party."  Under  all  the  circimi- 
stances  of  the  case,  it  seems  reasonable  to  modify  the  judgment  of 
the  county  court  and  of  the  justice's  court  so  that  there  shall  be 
awarded  a  recovery  of  only  |48  damages  to  the  plaintiff,  with  |10 
costs  and  disbursements  in  the  county  court,  with  costs  of  the 
appeal  to  this  court  to  the  appellant  Judgment  of  the  county 
court  modified  as  stated  in  the  opinion,  and  as  so  modified  affirmed, 
without  costs  to  either  party  of  appeal  to  this  court    All  concur. 


WHITAKER  V.  BUKROWS. 
(Supreme  Court,  General  Term,  Fourth  Department    September,  1803.) 

8TATUTE  OP  FkaUDS— AOBKBMBNT  RELATING  TO  LaND—PaUT  PERFORMANCE. 

Plainti£P,  being  unable  to  raise  a  balance  of  the  price  of  land  purchased, 
procured  the  same  of  defendant,  to  whom  the  title  was  conveyed  on  his 
apreeing,  by  parol,  to  convey  to  plaintiff  when  she  should  repay  the 
amount  advanced.  Without  giving  plaintiff  an  opportunity  to  raise  the 
money,  defendant  sold  the  land  to  another,  and  appropriated  the  entire 
amount  received  therefor  to  his  own  use.  Held,  that  though  the  agree- 
ment between  the  parties  was  void  under  the  statute  of  frauds,  de- 
fendant having  received  a  benefit  from  the  part  performance,  plaintiff 
should  recover  from  defendant  the  amoimt  so  received,  less  the  amount, 
with  interest,  which  he  advanced  for  plaintiff. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Lucretia  M.  Whitaker  against  Almon  T.  Burrows. 
From  a  judgment  for  plaintiff  entered  in  Delaware  county,  de- 
fendant appeals.     Affirmed. 
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Tbe  action  wns  commenced  about  Angost  11,  1888.  In  the  complaint  It  is 
aUeged  that  the  defendant,  on  14tb  August,  1882,  purchased  and  took  from 
Charles  M.  Putnam  and  Benjamin  Hathaway  a  conveyance  of  certain  real 
estate,  describing  it;  that  the  purchase  was  made  and  conveyance  taken  by 
defendant  at  the  request  and  for  the  benefit  of  plaintiff;  that  of  the  purchase 
price  the  plaintiff  paid  about  the  sum  of  $840,  and  the  defendant  paid  the 
sum  of  $l,r)<X);  that  it  was  expressly  agreed  by  and  between  the  defendant 
:uid  plaintiff  that,  upon  the  payment  by  plaintiff  to  defendant  of  the  balance 
of  the  purcliase  prioo,  being  JF1,500,  advanced  and  paid  by  defendant,  he 
would  convey  the  premises  to  her  by  a  good  and  sufficient  warranty  deed; 
that  on  or  about  August  14,  1883,  the  phiintiff  paid  defendant,  to  apply 
thereon,  the  sum  of  $U0;  that  in  or  about  July,  1886,  the  def aidant,  neglect- 
ing and  refusing  to  perform  said  contract  upon  his  part,  conveyed  the  prem- 
ises to  other  parties  for  the  consideration  of  $2,600,  and  ejected  or  causfvi 
plaintiff  to  be  ejected  from  the  premises,  and,  although  requested  so  to  do, 
neglects  and  refuses  to  repay  to  plaintiff  the  money  so  paid  and  advanced 
by  her  and  had  and  received  by  him  as  aforesaid;  that  said  agreement  be- 
tween plaintiff  and  defendant  was  in  full  force  and  effect  at  the  time  of 
such  conveyance  by  defendant,  and  the  plaintiff  is  still  willing  and  ready  to 
perform  on  her  part,  but  that  the  defendant  has  thereby  put  it  out  of  his 
power  to  perform  on  his  part.  Judgment  is  demanded  for  |030,  and  interest 
The  answer  admits  the  conveyance  to  defendant,  and  denies  all  the  rest  of 
the  complaint. 

Argued  before  HARDIN,  P.  J^  and  MERWIN  and  PARKER, 
JJ. 

Alex.  Cummings,  for  appellant 
More  &  Scott,  for  respondent. 

MERWIN,  J.  The  facts  of  this  case,  as  authorized  to  be  fmmd 
from  the  evidence,  are  substantially  as  follows:  On  the  14th 
August,  1882,  the  defendant  received  from  Charles  M.  Putnam  and 
Benjamin  Hathaway,  2d,  a  conveyance  of  certain  real  estate,  upon 
which  the  plaintiff  resided  with  a  Mr.  Rood.  Mrs.  Rood  was  a 
sister  of  plaintiff,  and  the  defendant  is  their  brother.  Putnam 
and  Hathaway  acquired  their  title  on  foreclosure  of  a  mortgage, 
Rood  being  the  owner  of  the  equity  of  redemption.  The  consid- 
eration of  the  deed  to  defendant  was  made  up  as  follows:  f  1,500 
advanced  by  the  defendant;  f300  advanced  by  the  plaintiff;  and 
the  balance  was  accounts  to  the  amount  of  |600  to  f700  which 
Rood  had  or  claimed  to  have  against  Putnam  and  Hathaway,  and 
which  they  were  willing  to  allow  on  the  purchase  price.  These 
accounts  Rood  had  previously  transferred  to  plaintiff.  The  ne- 
gotiations for  the  purchase  were  between  Putnam  and  HatJiawav 
and  the  plaintiff  or  her  agent  Putnam  and  Hathaway  were  will- 
ing to  sell  the  property  to  the  plaintiff,  and  the  amount  of  the 
consideration  was  agreed  on.  After  applying  the  accounts  and 
the  $300  which  plaintiff  had,  she  needed  |1,500  in  order  to  comidete 
the  purchase.  She  had  made  an  arrangement  with  one  Wlieder 
to  advance  this  |1,500,  but  this  arrangement  fell  through,  and  then 
the  defendant  was  applied  to.  He  evidently  knew  the  situation 
that  plaintiff  was  in,  and  the  character  of  the  proposed  arrange- 
ment with  Putnam  and  Hathaway,  and  that  plaintiff  had  not 
sufficient  means  of  her  own  to  carry  it  out  He  thereni)on  agreed 
verbally  with  her  that  he  would  advance  the  necessaiy   fl,500. 
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take  the  title  to  the  premises,  and  conyey  the  same  to  the  plain- 
tiff or  any  other  person  she  wished  when  she  paid  him  or  he  re- 
ceived the  |1,500  and  interest.  In  pursuance  of  this  arrange- 
ment, the  deed  was  given  to  the  defendant,  and  the  consideration 
paid  as  above  stated.  The  time  of  payment  of  the  |1,500  was  left 
indefinite,  there  being  evidence  that  defendant  said  to  plaintiff 
that  she  should  not  be  disturbed  as  long  as  he  lived.  The  plain- 
tiff remained  in  possession,  and  managed  the  property  as  owner. 
In  1883  she  paid  defendant  |90,  being  one  year's  interest  on  the 
f  1,500.  On  the  24th  June,  1885,  the  defendant  contracted  in  writ- 
ing to  sell  and  convey  the  premises  to  other  parties  for  the  price 
of  $2,600,  and  he  subsequently  conveyed  to  them  the  premises,  and 
received  the  consideration.'  The  plaintiff  refused  to  consent  to 
this  sale  or  leave  the  premises,  and  she  remained  thereon  till  the 
summer  of  1886,  when  she  was  dispossessed  by  the  parties  to 
whom  the  defendant  sold.  The  defendant,  before  making  the 
sale,  did  not  give  the  plaintiff  a  reasonable  opportunity  to  raise 
the  money.  According  to  her  evidence,  he  demanded  the  money 
one  day,  and  sold  the  property  the  next.  He  had  previously  in- 
duced her  to  believe  that  the  money  might  remain  as  it  was.  The 
plaintiff  therefore  was  not  in  default  when  the  defendant  made 
the  sale  and  placed  it  out  of  his  power  to  convey  a  good  title. 
He  knew  that  the  plaintiff  or  those  she  represented  paid  all  the 
original  consideration,  except  the  $1,500  he  advanced;  that  plain- 
tiff paid  the  |300;  and  that  accounts  were  allowed  as  part  of  the 
price.  After  he  made  the  sale,  he  stated  that  morally  he  ought  to 
pay  the  plaintiff  all  that  he  received  over  and  above  the  $1,500  and 
interest,  but  denied  his  legal  liability  to  do  so.  After  a  demand 
this  action  was  brought. 

This  being  the  situation  upon  the  evidence,  it  would  seem  to 
be  a  case  for  the  application  of  the  familiar  doctrine  that  a  party 
who  refuses  to  go  on  with  an  agreement,  void  by  the  statute  of 
frauds,  after  having  derived  a  benefit  by  a  part  performance,  must 
pay  for  what  he  has  received,  the  other  party  not  being  in  default, 
lio'ckwood  V.  Barnes,  3  HiU,  128;  Erben  v.  Lorillard,  19  N.  Y.  304; 
Day  V.  Railroad  Co.,  51  N.  Y.  590.  Under  the  arrangement  •  be- 
tween plaintiff  and  defendant,  and  relying  on  defendant's  promise, 
the  plaintiff  made  the  payments  which  she  did  to  Putnam  and 
Hathaway,  and  the  defendant,  in  receiving  the  title,  received  the 
benefit  of  them  as  effectually  as  if  they  had  been  made  to  him, 
and  then  he  passed  them  over  to  the  grantors.  The  value  was 
in  the  land,  and  the  defendant  had  the  title.  The  price  ne  ob- 
tained when  he  sold  was  $2,600,  while  the  price  to  Putnam  and 
Hathaway  did  not  exceed  $2,500.  The  decision  of  the  referee 
treats  the  interest  of  the  defendant  in  the  property  as  the  amount 
of  his  advance  and  interest,  and  the  plaintiff's  interest  as  §8;i0, 
which  is  in  fact  the  balance  of  $2,600,  and  does  not  exceed  t)ie 
payments  of  plaintiff.  Interest  is  allowed  from  the  time  of  the 
demand  and  the  commencement  of  the  suit. 

After  the  defendant  sold  the  property,  it  was  not  necessary  for 
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the  plaintiff  to  make  a  tender,  nor  to  resort  to  a  remedy  of  specific 
performance  against  the  purchasers  from  defendant,  (Smith  v. 
Rogers,  42  Hun,  110,  affirmed  118  N.  Y.  675,  23  N.  E.  Bep.  1146;) 
80  that  npon  the  merits  the  defendant  has  no  good  gronnd  of  com- 
plaint. 

The  defendant  further  claims  that  the  referee  erred  to  the  de- 
fendant's disadvantage  in  several  rulings  ui)on  evidence.  We  find, 
however,  nothing  that  calls  for  a  reversal.  The  contract  called 
'^Exhibit  A,"  between  plaintiff  and  Putnam  and  Bta,thaway,  w.is 
properly  received  in  evidence.  It  was  known  to  the  defendant; 
he  heard  it  read  over;  and  it  related  to  the  transaction  result- 
ing in  the  deed  to  defendant  At  the  trials  when  it  was  admitted, 
no  question  was  raised  as  to  its  execution.  It  was  proper  to  re- 
ceive the  proof  of  the  repairs  done  by  the  plaintiff  to  the  cUm 
upon  the  premises  after  her  agreement  with  defendant,  and  before 
he  sold.  One  of  the  issues  under  the  pleadings  was  whether  the 
agreement  between  them  continued  in  force  until  the  conveyance 
by  defendant,  and  her  acts  as  owner  upon  the  property  were  com- 
petent to  be  proved  upon  this  subject  The  defendant  gave  in 
evidence  a  lease  to  Mr.  Bood  from  the  purchasers  from  defendant 
after  their  purchase;  for  what  purpose  does  not  appear.  It  re- 
flected upon  Rood's  situation.  He  was  a  witness  for  plaintiff. 
It  was  not  improper  to  allow  Bood  to  be  asked,  by  way  of  explana- 
tion, how  he  came  to  take  the  lease,  or  what  were  his  reasons  for 
taking  it  It  is  not  necessary  to  refer  to  the  other  exceptions. 
We  think  that  substantial  justice  is  accomplished  by  the  judgment, 
and  that  it  should  be  affirmed,  with  costs.     All  concur. 


(71  Hun,  260.) 
DURR  V.  VILLAGE  OP  GREEN  ISLAND. 

(Supreme  CJourt,  General  Term,  Third  Departipent    September  15,  ISSS.) 

Defective  SrKEETfl— Ice  on  Sidewalk— Evidence. 

In  an  action  against  a  viUage  for  injuries  to  plaintiff  from  a  tah  on 
€Ln  icy  sidewalk,  it  appeared  that,  during  a  month  prior  to  the  injur;, 
enow  was  allowed  to  accumulate  on  the  walk  whUe  the  temperature  wa* 
such  that  the  same  might  have  been  removed,  and  that  two  or  three 
days  before  the  injury  the  walk  was  covered  with  sleet,  and  so  pp- 
malned  while  the  temperature  was  constantly  beloW  the  freezing  point 
Held,  that  plaintiff  could  not  recover  without  showing  that  the  injuiy 
resulted  from  the  previous  accumulation  of  snow,  as  defendant  would 
not  be  liable  for  the  existence  of  the  sleet  on  the  walk  while  ^ 
temperature  was  sudi  that  it  could  not  be  removed. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  John  C.  Durr  against  the  viUage  of  Green  Island  for 
personal  injuries.  From  a  judgment  dismissing  the  complaint^  plain- 
tiff appeals.     Affirmed. 

Argued  before  MAYHAJI,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 
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Doyle  &  Fitts,  (Charles  F.  Doyle,  of  counsel,)  for  appdlant 
Smitli   &  Wellington,   (George  B.  Wellington,  of  counsel,)  for 
respondent 

MAYHAM,  P.  J.  The  plaintiff  brought  this  action  for  an  al- 
leged injury  resulting  to  him  from  a  fall  on  the  sidewalk  in  the 
village  of  defendant,  which  fall  plaintiff  alleged  he  suffered  by 
reason  of  the  defendant's  negligence  in  suffering  ice  to  accumulate 
thereon.  The  evidence  shows  that  during  a  portion  of  the  month  of 
November,  and  down  to  the  last  of  that  month,  snow  and  ice  had 
accumulated  on  the  sidewalk  on  Pine  street,  in  that  village,  and  had 
not  been  removed  by  the  village  authorities,  and  that  the  same  was 
about  six  inches  in  depth  at  that  time,  and  that,  by  reason  of 
pedestrians  passing  over  it,  it  had,  at  times,  when  the  temperature 
was  high,  become  soft,  and  marked  by  footprints,  so  as  to  present 
a  rough  and  uneven  surface,  and  in  that  condiition  had  frozen. 
Upon  the  1st  or  2d  of  December,  following,  there  was  a  precipita- 
tion of  snow  and  sleet,  covering  the  entire  surface  of  the  sidewalk, 
and  rendering  the  sidewalks  in  the  village  of  Green  Island,  generally, 
Blipi)ery.  From  that  time  until  the  4th  of  December  the  temperature 
had  been  constantly  below  freezing  point,  ranging  from  19  degrees 
down  to  8  degrees  above  zero.  On  the  night  of  the  4th  of  December  the 
plaintiff,  while  passing  along  and  over  the  sidewalk  on  Pine  sb*eet, 
stumbled  or  slipped  from  tlie  icy  portion  of  the  sidewalk,  and  fell, 
and  was  seriously  injured.  For  this  injury  he  brings  this  action. 
On  the  trial  the  plaintiff  was  nonsuited,  on  the  ground  that  it  was 
apparent  from  the  evidence  that  the  injury  resulted  from  one  of 
two  causes,  for  one  of  which  the  defendant  would  be  liable,  and  for 
the  other  the  defendant  would  be  exempt  from  liability.  We 
think  the  learned  judge  was  right  in  his  determination,  and  that  his 
decision  must  be  upheld.  Upon  the  evidence,  it  is,  we  should  think, 
dear  that  the  village  of  Green  Island  was  negligent  in  allowing 
snow  and  ice  to  accumulate  upon  the  sidewalk,  as  the  evidence 
showed  it  to  have  done,  without  any  effort  on  the  part  of  the 
defendant  to  remove  it  during  the  month  of  November.  The  testi- 
mony discloses  that  the  temperature  was  sufficiently  mild  to  soften 
the  ice  and  snow  on  the  sidewalk  during  that  month,  and  thus 
rendering  it  reasonably  possible  for  the  village  to  have  removed 
the  accumulation;  and,  if  this  action  had  been  prosecuted  for 
injuries  occurring  before  the  precipitation  of  snow  and  sleet  on  the 
2d  of  December,  it  is  quite  probable  that  legal  negligence  might 
have  been  established  against  the  defendant,  which  would  authorize 
a  recovery.  But  the  precipitation  of  sleet  and  snow  on  the  1st  and 
2d  of  December,  followed  by  a  severe  freezing  condition  of  tempera- 
ture, and  producing  a  general  icy  and  slippery  condition  of  the  side- 
walks of  the  entire  village,  makes  it  uncertain  whether  the  injury 
resulted  from  this  latter  condition,  or  from  the  condition  existing 
on  the  last  of  November.  If  the  icy  condition  produced  by  the 
sleet  and  snow  on  the  1st  and  2d  of  December  produced  the  injury, 
then,  clearly,  within  the  decision  of  Taylor  v.  City  of  Yonkers,  105 
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N.  Y.  208,  209,  11  N.  R  Rep.  642,  there  would  have  exiated  two 
causes,  for  oue  of  which  the  defendant  would  be  liable,  and  for  the 
other  of  which  it  would  not  be  liable,  and  the  jury  oould  not  properly 
be  permitted  to  speculate  as  to  which  of  the  two  causes  produced 
the  injury.  In  such  a  case  "the  plaintiff  must  fail,  if  his  evidence 
does  not  show  that  the  damage  was  produced  by  the  former  cause." 
Searles  v.  Railroad  Co.,  101  N.  Y.  661,  5  N.  E.  Rep.  66.  This  the 
plaintiff  did  not  show  by  his  evidence.  The  judge  was  therefore 
right  in  refusing  to  allow  the  jury  to  speculate  as  to  which  of  the 
two  alleged  causes  produced  the  injury.  Taylor  v.  City  of  Yonkers, 
supra;  Kaveny  v.  City  of  Troy,  108  N.  Y.  576,  577,  15  N.  E.  Rep. 
726;  Tobey  v.  aty  of  Hudson,  (Sup.)  2  K  Y.  Supp.  180.  We  think, 
within  these  authorities,  the  plaintiff  failed  to  establish  negligence 
on  the  part  of  the  defendant,  for  which  it  can  be  held  liable,  and 
that  the  judgment  should  be  affirmed.  Judgment  affirmed,  with 
costs.    All  concur. 

(71  Hun,  279.) 
DURFEB  V.  JOHNSTOWN,  G.  &  K.  HORSE  R  00. 

(Supreme  Court,  General  Term,  Third  Department    Septembtf  15,  1893.) 

Street  Railways  —  Leass  of  Road— Liabii^ity  fob  Neoligekce  op  Lessee. 
AVhere  a  street-railway  company,  organized  under  general  laws,  leases 
its  road  to  an  individual  without  legislative  authority,  it  remains  liable 
to  a  passenger  for  injuries  caused  by  the  negligence  of  the  lessee. 

Appeal  from  circuit  court,  Fulton  county. 

Action  for  personal  injuries  by  Martha  C.  Durfee  against  the 
Johnstown,  Gloversville  &  Kingsboro  Horse  Bailroad  Company. 
Phiintlff  had  judgment,  and  defendant  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEKEtICK, 
JJ. 

Anlbal  &  Murray,  (R  P.  Anibal,  of  counsel,)  for  apjiellant. 

J.  M.  &  H.  Dudley,  (J.  A.  Dennison,  of  counsel,)  for  respondent 

MAYHAM,  P.  J.  This  action  was  prosecuted  by  the  plaintif 
against  the  defendant  for  an  alleged  injury  claimed  to  have  been 
suffered  by  the  plaintiff  by  reason  of  defendant's  aUeged  n^- 
gence  in  the  management  of  its  cars,  by  which  plaintiff  was  in- 
jured. The  complaint  alleges  that  the  defendant  was  a  domestic 
corporation  owning  and  operating  a  horse  railroad  for  the  carriajre 
of  passengers  and  freight  between  the  villages  of  Johnstown  and 
Gloversville,  in  the  county  of  Fulton;  that  the  plaintiff,  at  the 
time  of  the  alleged  injury,  was  a  passenger  on  the  cars  of  the  de- 
fendant, and  had  paid  the  usual  fees  and  charges  for  transporta- 
tion; and  that  while  she  was  such  passenger,  by  the  carelesfflieas 
and  negligence  of  the  defendant,  its  servants  and  agents,  without 
any  negligence  on  her  part,  she  was  severely  injured.  The  an- 
swer admits  that  the  defendant  was  a  domestic  corporation,  witli 
the  corporate  name  of  Johnstown,  Gloversville  &  Kingsboro  Hone 
Railroad  Ck)mpany,  and  the  owner  of  the  horse  railroad  between 
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the  villages  of  Johnstown  and  GloreMvilie.  The  answer,  for  a 
second  answer  or  defense,  aUeges  that  the  horse  railroad  ownel 
by  the  defendant  was  at  the  time  of  the  commencement  of  the  ac- 
tion, and  for  more  than  three  years  prior  thereto  had  been,  oper- 
ated, managed,  and  controlled  soldy  by  Henry  StoUer  and  ^lichael 
B.  Van  Sickler,  as  lessees,  who  for  that  time  had  been  operating, 
managing,  controlling,  and  using  said  horse  railroad  for  carrying 
passengers,  and  that  said  lessees  were  solely  and  exclusively  liable 
for  all  damages  by  their  n<^ligence,  or  the  negligence  of  their 
servants  or  agents,  in  operating  said  Johnstown,  Gloversville  & 
Kingsboro  Horse  Railroad. 

The  defendant  alleged  in  its  answer  contributory  negligence  on 
the  part  of  the  plaintiff,  tending  to  produce  the  injury.  On  the 
trial  the  plaintiff  introduced  evidence  tending  to  show  that  she 
was  injured  by  being  thrown  to  the  ground  while  attempting  to 
alight  from  the  cars  of  the  defendant,  by  reason  of  the  car  be- 
ing started  before  she  had  sufficient  time  to  free  herself  from  it, 
and  several  witnesses  were  examined  as  to  the  circumstances 
under  which  the  alleged  injury  was  inflicted,  and  tending  to  sup- 
port that  theory.  On  the  part  of  the  defendant  there  was  evi- 
dence which  the  defendant  daims  tended  to  prove,  and  did  prove, 
that  the  plaintiff  alighted  from  the  car,  and  was  entirely  separate 
from  it,  before  the  car  was  started,  and  that  contention  seems  to 
be  supported  by  the  testimony  of  several  witnesses.  There  was 
therefore  such  a  clear  conflict  of  evidence  upon  the  subject  of 
the  cause  of  the  injury  as  to  make  it  a  proper  question  to  be  sub- 
mitted to  and  passed  ui)on  by  the  jury;  and  the  jury  having,  un- 
der proper  instructions  from  the  court,  passed  upon  that  question, 
and  found  in  favor  of  the  plaintiff,  their  verdict  should  be  upheld, 
unless  it  should  be  found  to  be  unsupported  by  the  evidence,  or 
against  clear  and  decided  preponderance  of  evidence  in  favor  of 
the  defendant  We  think  the  evidence  sufficient  to  support  the 
verdict,  and  whatever  conclusion  the  court  might  reach -upon  this 
evidence,  as  an  original  proposition,  we  do  not  feel  authorized 
to  set  aside  the  verdict  as  against  the  evidence. 

The  remaining  question  is  whether  the  defendant,  by  its  lease 
to  Stoller  and  Van  Sickler,  can  relieve  itself  from  obligation  to 
the  traveling  public  for  injuries  inflicted  by  the  negligent  manage- 
ment of  its  railroad.  The  case  does  not  disclose  that  this  rail- 
road was  leased  with  consent  of,  or  by  any  authority  conferred 
ui)on  it  by,  the  legislature,  and  the  lease  was  not  executed  to  a 
raOroad  company.  The  law  seems  well  settled  that  a  railroad 
company  cannot  lease  its  road  and  franchise  to  an  individual, 
without  the  consent  of  the  legislature,  so  as  to  relieve  it  from 
its  obligation  to  the  public;  and,  when  a  lease  is  effected  to  an  in- 
dividual, the  law  seems  to  treat  the  lessee  as  the  agent  of  the 
railroad  company,  for  the  purpose  of  determining  controversies 
between  the  public  and  such  companv.  Abbott  v.  Railroad  CJo., 
80  K.  Y.  27;  Fisher  v.  RaUroad  Co.,  34  Hun,  433;  Woodruff  v. 
Bailway  Co.,  25  Hun,  246.     From  the  authorities,  it  would  seem 
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to  follow  that  if  the  plaintiff  was  injured  by  the  oi>eration  of  the 
railroad  cars,  or  by  the  negligence  of  the  person  managing  the 
«ame,  although  such  person  was  employed  by  the  lessee,  still  their 
negligence  would,  in  law,  be  the  negligence  of  the  railroad  com- 
pany, and  for  injuries  resulting  from  such  negligence  the  railroad 
company  is  liable.  The  railroad  company,  a  corporation  organized 
under  general  laws,  haying  leased  its  road  without  legislative  au- 
thority, remained  liable  for  injuries  caused  by  the  negligence  of 
those  operating  the  road.  This  doctrine  is  not  in  conflict  with 
the  doctrine  laid  down  in  Woodruff  v.  Railway  Co.  In  that  case 
the  controverted  question  did  not  arise  between  the  public  and 
the  railroad  company,  but  was  a  dispute  between  the  railroad  com- 
pany and  the  lessee;  and  the  court  held  that  in  such  a  controversv 
the  parties  to  the  lease  were  estopped,  as  against  each  other,  from 
denying  the  validity  of  their  contract.  In  Beveridge  t.  Bailroad 
Co.,  112  N.  Y.  1,  19  N.  E.  Rep.  489,  the  question  did  not  arise  be^ 
tween  the  public  and  the  railroad  company,  on  a  lease  between 
it  and  an  individual,  but  in  that  case  one  railroad  company  leased 
to  another,  as  under  the  statute  they  may  legally  do. 

The  jury  having  passed  upon  the  question  of  the  negligence  of 
the  defendant's  agent,  and  the  question  of  the  freedom-  of  negli- 
gence on  the  part  of  the  plaintiff,  and  no  exceptions  being  urged 
here  to  the  ruling  of  the  judge,  either  in  admitting  or  rejecting 
-evidence,  or  to  his  charge,  we  see  no  valid  reason  for  reversing 
this  judgment     Judgment  affirmed,  with  costs.     AH  concur. 


(71  Hnn,  282.) 
GORDON  V.  BEX^ER  et  aL 

(Supreme  Court,  General  Term,  Third  Department    September  15,  1895.) 

Taxation — Place  op  Assessment—  Land  Situate  in  Adjoining  Towns. 

On  an  issue  as  to  whether  the  assessors  of  S.  town  ri^^htly  assessed  hzul 
in  that  town  belonging  to  plaintiff,  which  adjoined  his  farm  in  C.  town, 
it  appeared  that  plaintifTs  farmhouse  was  partly  in  eacli  town;  thiM  be 
claimed  to  reside,  voted,  and  had  held  office  in  C;  and  that  the  land  ia 
question  was  used  by  him  in  connection  with  his  farm,  though  oepaiated 
by  a  highway.  Held,  in  trespass  against  the  assessors  for  selling  plain- 
tiff's property  to  pay  a  tiix  assessed  on  such  land,  that  a  verdict  for 
plaintiff  would  not  be  disturbed,    Dom  v.  Backer,  61  N.  Y.  261,  foUowed. 

Appeal  from  Schoharie  county  court 

Action  by  John  A.  Gordon  against  Abram  Becker  and  others. 
From  a  judgment  for  plaintiff,  affirming  the  judgment  of  a  justice, 
defendants  appeal.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK 
JJ. 

Jackson  &  Goons,  (A.  B.  Goons,  of  counsel,)  for  appeUant. 

Hiller  &  Palmer,  (G.  M.  Palmer,  of  counsel,)  for  respondent 

PER  GURIAM.  This  was  an  action  of  trespass  brought  by  the 
plaintiff  against  the  defendants,   who  were  acting    as   asaesson 
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for  the  town  of  Sharon,  Schoharie  county,  and  who  as  such  as- 
sessed 80  acres  of  land  belonging  to  the  plaintiff  in  the  town  of 
Sharon,  the  same  being  lands  adjoining  the  farm  of  the  plaintiff, 
located  in  the  ad]oinin]g  town  of  Carlisle,  in  which  the  plaintiff 
alleged  that  he  resided,  and  under  said  assessment  the  plaintiff  was 
taxed  for  such  80  acres  in  the  town  of  Sharon,  and  a  warrant  issued 
to  the  collector  of  said  town  by  the  board  of  supervisors  for  the 
collection  of  such  tax,  under  which  the  collector  seized  and  sold 
the  plaintiff's  property.  The  defendants,  in  their  answer,  alleged 
that  the  assessment  was  made  by  virtue  of  their  office  as  assessors, 
and  that  the  land  was  properly  assessed  in  the  town  of  Sharon, 
and  justified  their  acts  as  assessors.  On  the  trial  the  evidence 
disclosed  that  the  plaintiff  owned  a  farm  in  the  town  of  Carlisle, 
the  dwelling  house  of  which  was  situated  partly  in  Sharon  and  part- 
ly in  Carlisle,  in  which  the  plaintiff  resided;  that  he  subsequently 
purchased  the  80  acres  on  which  the  assessment  was  made  in  the 
town  of  Sharon,  and  that  he  occupied  it  in  connection  with  his 
farm  in  Carlisle,  except  a  small  portion  which  was  rented  to  be 
worked  on  shares;  that  his  alleged  residence  was  in  Carlisle;  and 
that  he  voted  in  that  town,  and  for  several  years  had  held  office 
therein.  On  these  facts  the  jury  found  that  the  plaintiff  resided 
in  the  town  of  Carlisle,  and  that  the  80  acres  owned  by  him  in 
the  town  of  Sharon  were  occupied  as  a  part  of  his  adjoining  farm 
in  the  town  of  Carlisle,  and  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  value  of  the  property  taken,  upon  which  the  justice 
entered  a  judgment,  from  which  an  appeal  was  taken  to  the  county 
court,  where  the  judgment  was  affirmed. 

The  main  question  in  this  case  is  whether  the  assessors  of  the 
town  of  Sharon,  upon  these  facts,  had  any  jurisdiction  of  the 
plaintiff,  or  of  the  lands  assessed  by  them,  upon  which  they  were 
called  to  exercise  their  quasi  judicial  functions  in  making  this 
assessment.  As  an  original  proposition,  we  are  strongly  in- 
clined to  the  opinion,  if  we  were  permitted  to  examine  and  decide 
the  question  of  fact  as  an  original  one,  that  they  had  such  juris- 
diction. The  fact  that  the  line  ran  through  the  plaintiflTs  house, 
that  a  portion  of  the  house  occupied  by  him  as  a  residence  was  in 
the  town  of  Sharon,  and  that  the  premises  purchased  by  plaintiff 
in  Sharon  were  separated  by  a  highway  from  the  premises  in  Car- 
lisle, left  the  question  so  much  in  doubt  as  to  call  upon  the  assess- 
ors to  exercise  some  judgment  in  determining  whether  or  not 
the  land  was  assessable  in  Sharon;  but  as  that  question  was  sub- 
mitted to  the  jury  as  a  question  of  fact,  and  passed  upon  by  them, 
their  finding,  we  think,  within  the  decision  referred  to  by  the 
learned  county  judge,  should  not  be  disturbed  on  this  appeal.  The 
law  seems  well  settled  that  in  a  disputed  controversy  like  this, 
^where  there  is  any  conflict  of  facts,  that  conflict  must  be  settled 
l>y  the  jury.  Doni  v.  Backer,  61  K.  Y.  261.  In  that  case  it  was 
lield  that  where  a  farm,  the  whole  of  which  is  occupied  by  the 
owner,  and  which  lies  partly  in  each  of  two  adjoining  towns,  is 
assessed  by  the  assessors  of  the  town  in  which  the  owner  or  oc- 
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cupant  does  not  reside,  the  assessment  and  tax  founded  thereon 
were  illegal  and  void,  and  the  assessors  were  personally  liable  for 
damages  resulting  therefrom;  that  the  decision  of  the  assesaow 
upon  the  question  of  residence,  and  their  consequent  jurisdiction, 
is  not  conclusive,  but  is  open  to  review,  and  where  the  evidence 
thereon  is  conflicting  it  is  a  question  of  fact  for  the  jury.  The 
learned  county  judge  felt  constrained  to  follow  that  decision  in 
affirming  the  judgment  in  this  case.  We  think  his  coneliusion, 
under  ti^at  case  and  other  authorities  of  similar  character,  was 
correct,  and  the  judgment  must  be  affirmed. 
Judgment  affirmed,  with  costs.     All  concur. 


(71  Hun.  271.) 
PEOPLE  ex  reL  KENNEDY  et  ai  v.  LAHR  et  aL 

(Supreme  Court,  General  Term»  Third  Department    September  15,  1883.) 

1.  Municipal  Corporations— Excise  Commissioners, 

Laws  1879,  c.  145,  §  2,  provided  that  the  commissioners  of  excise  in 
cities  should  hold  their  office  for  three  years,  and  until  others  should 
be  appointed  in  their  place.  Laws  1892,  c  401,  §  2,  approved  April  3y, 
1892,  repealing  that  act,  provided  that  the  term  of  office  of  every  commift 
sioner  of  excise  then  in  office  should  be  the  term  for  which  he  was  elected 
or  appo:nted,  and  the  term  of  every  commissioner  appointed  before  the 
end  of  the  term  of  the  mayor  then  in  office  should  be  for  the  term  then 
provided  by  law.  Section  5  of  this  chapter  provided  that  a  commission- 
er's term  of  office  should  expire  with  the  term  of  the  mayor  who  ap- 
pointed him.  Section  45  provided  that  the  repeal  of  a  law  by  that  act 
should  not  affect  rights  already  accrued  under  the  repealed  act,  EdL 
that  persons  appointed  by  the  mayor  April  4,  1892,  such  appointment 
to  take  effect  May  1st,  would  hold  office  for  three  years,  irrespectlTe  of 
the  fact  that  they  qualified  under  a  subsequent  appointment  made  by  tbe 
same  mayor  in  July,  and  that  others  were  appointed  to  fill  such  office  by 
the  succeeding  mayor  at  the  beginning  of  the  next  year. 

d.  Bame. 

The  supervisor  of  a  dty  ward  is  not  Ineligible  to  appointment  as  a 
commissioner  of  excise. 

Action  by  the  people,  on  relation  of  Dennis  H.  Kennedy  and 
others,  against  Peter  Lahr  and  others.  Submitted  on  statement 
of  facts.     Judgment  for  relators. 

Argued  before  MAYHAM,  R  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

Andrews  &  Longley,  (L.  P.  Longley,  of  counsel,)  for  relators. 

Edward  F.  McCormiek,  (Collier,  Collier  &  Browning,  of  counseL) 
for  respondents. 

MAYHAM,  P.  J.  This  is  a  submission,  under  section  1279  ci 
the  Code  of  Civil  Procedure,  presenting  to  this  court,  for  adjndio 
tion  and  determination,  questions  arising  between  the  plaintiffs;  Ah*^ 
defendants  upon  a  disputed  claim  by  them,  respectively,  to  the 
oflace  of  commissioners  of  excise  of  the  city  of  Hudson.  The  case, 
as  submitted,  discloses  that  on  the  4th  of  April,  1892,  Levi  F. 
Longley,  ma^or  of  the  city  of  Hudson,  appointed  Dennis  H.  Ket 
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nedy,  David  Byan,  and  Geoi^e  Van  de  Bogart,  respectively,  as 
commissioners  of  excise,  by  an  appointment  in  the  words  and 
figures  following: 

''Mayor's  Office,  HndBon,  N.  Y. 

*'By  virtue  of  the  power  and  anthorlty  In  me  vested,  and  ponniant  to  tbe 
statute  in  such  case  made  and  provided,  I,  Levi  F.  Longley,  mayor  of  the 
city  of  Hudson,  do  hereby,  on  this  first  Monday  of  April,  1892,  appoint  Den- 
nis EL  Kennedy,  George  Van  de  Bogart,  and  David  Hyan  commissioners  of  ex- 
cise in  and  for  the  city  of  Hudson  for  three  years  commencing  on  the  1st 
day  of  May,  1882.  .  Levi  F.  Longley,  Mayor. 

**Dated  April  4th,  1892. 

•'To  James  McShane,  City  Clerk." 

At  the  time  of  said  appointment,  Dennis  H.  Kennedy  was  super- 
visor of  the  First  ward  of  the  city  of  Hudson^  and  he  and  David 
Ryan  vrere  holding  the  office  of  commissioners  of  excise,  which 
they  held  under  an  appointment  by  the  mayor  of  Hudson,  made 
April  1,  1889,  and  Peter  Lahr  was  also  at  that  time  commis- 
sioner of  excise,  and  the  term  of  each  of  said  commissioners,  by 
their  appointment,  would  expire  on  the  1st  day  of  May,  1892.  That 
ea(*h  of  the  plaintiffs  and  persons  so  appointed  by  the  order  of 
April  4,  1892,  qualified,  filed  Ms  bond,  and  took  the  oath  of  office, 
and  entered  upon  the  discharge  of  their  duties,  as  commissioners 
of  excise  of  Hudson,  and  were  exercising  the  duties  of  said  office 
on  the  30th  of  April,  at  the  time  of  the  passage  of  chapter  401  of 
the  Tjaws  of  1892.  That  act,  which  took  effect  immediately, 
changed,  in  many  important  particulars,  the  time  or  manner  of 
api)ointment  and  the  tenure  of  office  of  excise  commissioners.  On 
the  23d  day  of  July,  1892,  Levi  P.  Longley,  mayor  of  the  city  of 
Hudson,  made  and  filed  an  order  or  appointment  of  the  plaintiffs 
as  commissioners  of  excise,  in  the  words  and  figures  following: 

"Mayor's  Office,  Hudson,  N.  Y. 

**By  virtue  of  the  power  and  authority  In  me  vested,  and  pursuant  to  the 
statute  in  such  case  made  and  provided,  I,  Levi  F,  Longley,  mayor  of  the  city 
of  Hudson,  do  hereby  appoint  Dennis  H.  Kennedy,  George  Van  de  Bogart, 
and  David  Kyan  commissioners  of  excise  In  and  for  the  city  of  Hudson  for 
the  unexpired  term  of  three  years  commeoLClDg  on  the  1st  day  of  May,  1892. 

"Dated  July  3rd,  1892.  L.  P.  Longley,  Mayor." 

On  the  same  day  of  the  date  of  the  appointment  the  plaintiffs, 
respectively,  took  the  oath  of  oflflce,  filed  their  bonds,  which  were 
approved  by  the  mayor,  and  entered  upon,  or  continued  in,  the 
discharge  of  their  duties  as  commissioners  of  excise  of  the  city  of 
Hudson,  and  were  so  exercising  their  duties  as  commissioners  of 
excise  on  the  1st  day  of  January,  1893.  On  the  3l8t  day  of  De- 
cember, - 1892,  the  term  of  office  of  Levi  F.  Longley,  as  mayor  of 
the  city  of  Hudson,  expired,  and  on  the  1st  day  of  January,  1893, 
George  G.  Miller  became  mayor  of  the  city  of  Hudson,  and  on 
the  2d  day  of  January,  1893,  he  made  and  filed  an  appointment 
of  the  defendants,  of  which  the  following  is  a  copy: 

"Mayor's  Office,  Hudson,  N.  T. 

"By  virtue  of  the  power  and  authority  In  me  vested,  and  pursuant  to  the 
statute  In  such  cnse  made  and  provided,  I,  George  G.  Miller,  mayor  of  the 
city  of  Hudson,  do  hereby  appoint  Peter  Lahr,  Edward  H.  Carpenter,  and 
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James  Maloney,  Jr.,  commissioners  of  excise  in  and  for  the  city  of  Hudson 
for  a  term  expiring  December  Ist,  1894. 
**Dated  January  2,  1803.  George  G.  MiUer,  Mayor." 

On  the  same  day  the  defendants  severally  took  the  oath  of  office, 
and  severally  gave  and  filed  their  bonds,  approved  by  the  mayor, 
conditioned  for  the  faithful  i)erformance  of  their  duties  as  com- 
missioners of  excise.  The  said  defendants,  thereupon,  claiming 
to  be  legally  appointed  excise  commissioners  of  the  city  of  Hudson, 
and  severally  entitled  to  said  office,  entered  upon  the  duties,  and 
have  ever  since  been  claiming,  and  still  are,  to  be  commissioners  of 
excise  of  said  city,  as  are  also  the  plaintiffs,  under  the  appoint- 
ment of  Mayor  Longley,  dated  April  1,  1892,  and  July  3,  1892. 
The  case  discloses  that  each  of  the  alleged  boards  of  commissioners 
of  excise,  on  or  about  the  25th  day  of  April,  1893,  published  a  no- 
tice required  by  law  for  their  meeting  on  the  4:th  of  May  for  the 
purpose  of  granting  licenses  to  such  as  might  apply  for  licenses  to 
sell  liquor  for  the  year  1893,  and  that  pursuant  to  said  notice  the 
plaintiffs  and  defendants,  each  severally  claiming  to  be  the  l^ally- 
appointed  commissioners  of  excise  for  the  city  of  Hudson,  met 
for  the  purpose  of  acting  as  boards  of  commissioners  of  excise, 
respectively,  whereupon,  and  to  settle  said  disputed  claim,  the  at- 
torney general,  on  behalf  of  the  state  and  the  respective  parties 
to  this  controversy,  make  and  file  their  submission  under  section 
1279  of  the  Code  above  referred  to. 

Prior  to  and  at  the  time  of  the  enactment  of  chapter  401  of  the 
Laws  of  1892  the  commissioners  of  excise  of  the  city  of  Hudson 
were  appointed  under,  and  their  tenure  of  office  was  fixed  by,  the 
provisions  of  chapter  145  of  the  Laws  of  1879.  Section  2  of  that 
act  provides  that  the — 

''Commissioners  of  excise  in  cities  shall  hold  their  office  for  three  years,  and 
until  othei'^  shall  be  appointed  in  their  place,  and  shall  receive  a  salary  not 
exceeding  $2,500  each  year  to  be  fixed  by  the  common  council  of  said  city, 
and  shall  be  paid  as  other  city  officials  are  paid." 

Chapter  145  of  the  I^ws  of  1879  was  repealed  by  chapter  401 
of  the  Laws  of  1892,  but  section  2  of  the  last-mentioned  act  pro- 
vides as  follows: 

"The  term  of  office  of  every  commissioner  of  excise  now  in  office  shall  be 
the  term  for  which  he  was  elected  or  appointed,  and  the  term  of  oCRce  of 
every  commissioner  of  excise  appointed  prior  to  the  expiration  of  the  term 
of  the  mayor  now  in  office,  shall  be  for  the  term  now  provided  by  law.** 

The  plaintiffs,  or  relators  in  this  action,  as  we  have  seen,  were 
appointed  on  the  first  Monday  in  April,  1892,  with  a  tenure  of  office 
to  commence  on  the  1st  day  of  May,  1892,  and  continue  for  the 
term  of  three  years,  under  the  provision  of  diapter  145  of  the  Laws 
of  1879.  They  were  therefore  commissioners  of  excise  appointed 
prior  to  the  expiration  of  the  term  of  the  mayor  then  in  office,  and 
under  the  provisions  of  section  2  of  chapter  401,  and  their  tenuFP 
shall  be  for  a  term  as  now  provided  by  law.  If  that  constractMm 
of  the  act  of  1892  is  correct,  then  the  officers  appointed  by  the 
mayor  on  the  1st  of  April,  1892,  would  hold  their  office,  under  tbe 
law  then  in  force,  for  three  years  from  the  1st  of  May,  1892.  aai 
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section  2  of  chapter  401  of  the  Laws  of  1892  would  continno  there- 
in office  during  the  period  for  which  they  were  appointed.  In  that 
^iew  of  the  case,  no  vacancy  existed  either  at  the  time  of  the  ap- 
pointment, July  3d,  by  Mayor  Longley,  op  at  the  time  of  the  ap- 
pointment, January  21,  1893,  by  Mayor  Miller,  and  neither  of  these 
appointments  could  divest  the  relators  of  an  office  with  which  they 
had  been  legally  invested  by  a  valid  api)ointment  made  on  the  first 
Monday  of  April,  1892.  We  find  nothing  in  the  act  of  1892  which, 
in  express  terms,  authorized  Mayor  Longley  to  make  the  appoint- 
ment of  July  3d,  and,  if  the  relators  were  required  to  stand  upon 
that  appointment  alone,  there  would  be  great  doubt  as  to  its  valil- 
ity,  and  the  title  to  office  derived  under  that  appointment  would  a^ 
least  be  doubtful;  but,  as  we  have  seen,  the  relators  were  appointed 
on  the  1st  of  April  under  a  valid  law  then  in  force,  and  the  act  of 
the  mayor  in  making  that  appointment  was  a  valid  act,  and,  al 
though  the  appointment  was  made  to  take  effect  on  the  1st  of  the 
succeeding  May,  they  were  appointed  under  the  provisions  of  law 
in  force  at  the  time  of  the  order  making  the  appointment,  anl  are 
therefore  exempt  from  that  provision  of  section  5  of  chapter  401 
which  provides  that  the  term  of  office  of  excise  commissioners  ap- 
I)ointed  by  the  mayor  of  a  city  shall  expire  with  the  expiration  of 
the  term  of  office  of  the  mayor,  and  the  relators,  at  the  tune  of  such 
appointment,  were  invested  with  title  to  the  office,  under  the  quali- 
fication of  section  2  of  chapter  401,  "as  now  provided  bv  law/' 
GroiBotel  V.  Mayor,  etc.,  87  N.  Y.  441.  But  as  the  appointmen 
made  April  1,  1892,  was  a  valid  appointment,  under  the  law  a^  it 
then  existed,  such  appointment,  it  seems  to  us,  would  be  upheld 
by  section  45  of  chapter  401  of  the  Laws  of  1892,  which  contains  a 
saving  clause  as  to  the  effect  of  the  repeal  by  that  act,  and  provides — 

**niat  such  repeal  shall  not  revive  a  law  repealed  by  any  law  hereby  tp- 
pealed,  but  shaU  Include  aU  laws  amendatory  of  the  laws  hereby  repealed, 
bat  the  repeal  of  a  law  or  any  part  of  it  specified  in  snch  schedule,  shall  not 
effect  or  impair  any  act  done,  or  Tight  accruing,  accrued,  or  required,  or  lia- 
l>ility,  penalty,  forfeiture  or  punishment,  incurred  prior  to  the  time  this  act 
takes  effect  under  or  by  virtue  of  any  law  so  repealed,  but  the  same  may 
l>e  asserted,  enforced,  prosecuted  or  inflicted  as  fuUy,  and  to  the  same  ex- 
tent as  if  such  law  had  not  been  repealed." 

This  saving  clause  leaves  unaffected  the  appointment  made  by 
IVfayor  Longley  on  April  1,  1892,  and  reserves  in  the  relators  all  the  - 
rights,  powers,  and  privileges  conferred  on  them  by  that  appoint- 
ment    Angel  V.  Town  of  Hume,  17  Hun,  374;  Calhoun  v.  Bailroad 
C3o.,  28  Hun,  379;   Bank  v.  Town  of  Seneca  Falls,  86  N.  Y.  317; 
IkfcGahiU  v.  Hamilton,  20  Hun,  388.     If  we  are  right  in  our  con- 
struction of  these  various  statutes,  the  relators  hold  their  position 
l>y  a  valid  tenure  under  the  appointment  of  April  1, 1892,  and  their  * 
rights  to  the  oflSce  in  controversy  have  not  been  impaired,  either  by 
tSxe  appointment  made  by  Mayor  Longley  on  the  3d  of  July,  and 
•tlieir  acceptance  under  that  appointment,  nor  by  the  appointment 
o/  the  defendants  made  by  Mayor  Miller  on  the  2d  of  January, 
XS93,  on  his  accession  to  the  office  of  mayor,  as  the  successor  of 
IL^ongley.     No  such  act  of  either  of  the  mayors  could  operate  as  a^ 
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removal  of  the  relatora  from  office,  nor  create  a  vacancy,  which  said 
mayors,  or  either  of  them,  would  be  authorized  to  fill,  nor  would  the 
qualification  of  the  relators  under  the  appointment  made  by  Ltmg 
ley  on  July  3d  operate  as  a  resignation  by  the  relators  of  that 
office,  which  they  at  that  time  held,  so  as  to  produce  a  vacancy  in 
such  office.  We  are  therefore  clearly  of  the  opinion  that  the  relat- 
ors are  entitled  to  retain  their  position  as  commissioners  of  excise 
until  the  expiration  of  their  three-years  term  from  the  Ist  of  May, 
1892. 

The  only  remaining  question  is  whether  the  relator  Kennedy  waa 
eligible  to  the  office  of  conmiissloner  of  excise,  he  being  at  the  tim" 
of  his  appointment  a  supervisor  of  the  First  ward  of  the  city  of 
Hudson.     Section  3  of  chapter  401  of  the  Laws  of  1892  provides— 

"That  no  person  shaU  be  eligible  to  the  office  of  commissioner  of  excise,  who 
Is  a  supervisor,  justice  of  the  peace,  or  toTm  derk  of  a  town,  president  or 
trustee  of  an  Incorporated  village,  or  engaged  or  interested  in  the  sale  or 
manufacture  of  strong  or  spirituous  liquors,  wine,  ale  or  beer,  or  who  Is  not 
a  citizen  of  this  state  and  a  resident  of  the  town  or  city  for  which  he  is 
elected  or  appointed.*' 

This  section  especially  enumerates  the  disabilities  which  shaD 
render  an  incumbent  ineligible  to  the  office  of  commissioner  of 
excise  If  the  relator  Kennedy  comes  within  any  of  these  enumer- 
ated disabilities,  then  he  would  be  and  is  ineligible  to  the  offie*^ 
which  he  claims;  but  it  will  be  observed,  by  a  careful  reading  cf 
this  section,  that  the  legislature  has  not,  in  express  terms,  extended 
the  disability  to  the  supervisors  of  a  ward  in  a  city;  and,  while  all 
the  reasons  which  would  disqualify  the  supervisor  of  a  town  of  act- 
ing in  that  capacity  might  be  applicable  to  a  supervisor  of  a 
ward,  yet,  in  the  absence  of  express  statutory  disability,  a  person 
otherwise  eligible  canot  be  adjudged  by  the  court  disqualified,  wh^re 
the  legislature  has  failed  to  establish  such  disability.  We  must 
therefore  hold  that  the  relator  Kennedy  is  not.  by  the  terms  of  this 
act,  disqualified  from  holding  the  position  of  conmiissioner  of  excis' 
for  the  city  of  Hudson.  In  People  v.  Clute,  50  N.  Y.  451,  the  de^ 
fendant  was  adjudged  to  be  ineligible  to  the  office  of  superintendent 
of  the  poor  of  the  county  of  Schenectady,  on  the  ground  that  he 
was  supervisor  of  a  ward  in  the  city  of  Schenectady,  where  the  lan- 
guage of  the  act  was  substantially  identical  with  the  language  usei 
in  section  5  of  chapter  401  of  the  Laws  of  1892;  but  there  was  a 
marked  difference  between  that  case  and  this,  as  in  that  case  the 
charter  of  the  city  of  Schenectady,  under  which  Clute  held  tlie  oiBce 
of  supervisor,  subjected  the  supervisor  of  a  ward  to  the  same  disa- 
bilities as  a  supervisor  of  a  town,  (Laws  1862,  a  385,)  and  therefore. 
by  reason  of  the  disability  under  the  charter,  the  court  hdd  him 
ineligible  to  the  office  of  superintendent  of  the  poor.  We  are  thew- 
fore  led  to  the  conclusion  that  Kennedy  was  not,  under  the  statute-, 
ineligible  to  the  office  of  commissioner  of  excise,  and  that  the  relat- 
ors are  therefore  entitled  to  judgment  affirming  their  title  to  the 
office  of  commissioners  of  excise  of  the  city  of  Hudson,  against  the 
defendants,  with  costs  of  this  action.  Let  judgment  be  entered 
accordingly.     All  concur- 
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(71  Him,  202.) 
COFFIN  T.  LOCKHART  et  aL 

(Supreme  Ck>urt,  General  Term,  Third  Department    September  15,  1898.) 

OOHTRACT— Nudum  Pactum. 

Where  a  purchaser  of  land  assumes  the  pasrment  of  a  mortgage  given 
thereon  by  his  vendor  to  a  third  person,  a  subsequent  bond  and  mort- 
gage fi^ven  by  the  purchaser  to  the  vendor  to  save  the  latter  harmless 
from  all  liablUty  on  the  mortgage  assumed  Ib  without  consideration,  and 
void.   Putnam,  J.,  dissenting. 

Appeal  from  special  term,  Warren  county. 

Action  by  Martin  Co£9n  against  William  Lockhart  and  another 
to  foreclose  a  mortgage.  Plaintiff  had  judgment,  and  Lockhart 
appeals.    Reversed. 

For  report  of  case  in  action  for  specific  i)erformance  referred  to 
in  opinion,  see  14  N.  Y.  Supp.  719. 

Argued  before  MATHAM,  P.  J.,  and  PUTNAM  and  HERRIGK, 
JJ. 

Charles  R  Patterson,  for  appellant. 
J.  H.  Bain,  for  respondent. 

MATHAM,  P.  J.  This  is  an  appeal  from  a  Judgment  entered 
upon  the  decision  of  the  court  at  special  term  In  an  action  to  fore- 
close a  mortgage.  On  the  1st  of  January,  1880,  the  plaintiff  exe- 
cuted his  bond  conditioned  for  the  payment  of  fl^^OO  to  Charles 
Parsons,  and,  as  collateral  thereto,  executed  and  delivered  to  Par- 
sons a  mortgage  on  certain  real  estate  belonging  to  liie  plaintiff, 
to  secure  the  payment  of  the  aforesaid  sum.  On  the  9th  of  October, 
1884,  the  plaintiff  and  wife,  by  warranty  deed,  conveyed  the  mort- 
gaged premises  to  William  Lockhart,  this  defendant,  for  the  con- 
sideration of  12,600,  tl,000  of  which  was  paid  at  the  time,  and  the 
remaining  |1,500  the  defendant  Lockhart,  in  and  by  the  deed  re- 
ceived by  him,  agreed  to  assume  and  pay,  in  the  payment  of  the 
f  1,500  and  interest  on  the  Parsons  mortgage.  The  language  in 
said  deed  by  which  the  defendant  assumed  this  payment  is  as  fol- 
lows: 

"This  conveyance  is  given  subject  to  a  mortgage  of  $1,500  and  interest 
from  October  Ist,  1884,  which  the  party  of  the  second  part  hereby  asumes  and 
agrees  to  pay  as  a  part  of  the  purcliase  price.*' 

On  the  10th  day  of  December,  1889,  the  defendant  Locldiart  exe- 
cuted and  delivered  to  the  plaintiff  his  bond  with  the  penalty  of 
4^3,000,  containing  the  following  condition: 

**The  condition  of  this  obligation  is  such  that  if  the  above-bounden  heirs, 
executors,  or  administrators  shall  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  al)ove-named  Martin  Goliin,  or  his  certain  attorney,  executors,  ad- 
ministrators, or  assigns,  the  Just  and  fuU  sum  of  $1,500,  with  interest  ac- 
cording to  tiie  conditions  of  a  bond  executed  by  Martin  Coffin  to  Charles 
Parsons,  dated  Januaiy  1st,  1880,  to  secure  the  payment  of  the  sum  of  |1,500, 
>vith  interest  This  bond  is  given  to  secure  said  Martin  Coffin  and  save  him 
liarmless  of  and  from  all  liability  upon,  or  by  virtue  of,  the  said  bond  so  by 
tiim  given  to  the  said  Charles  Parsons;  the  premises  described  in  the  mort- 
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gage  given  by  said  Coffin  to  said  PJarsons  to  secure  tbe  atoreeald  bond  hiiY- 
lug  been  conveyed  to  the  party  of  the  first  part,  and  he  having  assumed 
and  agreed  to  pay  said  bond  and  mortgage  as  a  part  of  the  purchase  price 
for  said  premises." 

As  collateral  to  this  bond,  the  defendant  at  the  same  time 
executed  and  delivered  to  said  Coffin  a  mortgage  upon  the  premises 
conveyed  to  him  by  the  plaintiff  in  and  by  the  deed  above  referred 
to,  which  mortgage,  among  other  things,  contained  the  following: 

"Provided,  always,  and  these  presents  are  on  the  expressed  condition,  that 
if  the  said  William  Locl^liart,  or  his  heirs,  executors,  or  administrators  shaD 
well  and  truly  pay  or  cause  to  be  paid  to  the  party  of  the  second  part,  ex- 
ecutors, administrators,  or  assigns,  the  sum  of  $1,500,  with  interest,  according 
to  the  conditions  of  a  certain  bond  or  writing  obligatory,  bearing  even  date 
herewith,  executed  by  the  said  Lockhart  to  the  said  Coffin  to  said  party  of  the 
second  part,  which  sum  the  said  WiUiam  Lod^lmrt  hereby  covenants  to  pay, 
then  these  presents  shall  cease  and  be  void." 

The  mortgage  also  contained  the  usual  condition  in  case  of  de- 
fault by  the  defendant  in  paying  according  to  the  terms  of  the 
bonds. 

On  the  27th  day  of  July,  1891,  an  action  was  commenced  by 
Charles  Parsons  against  the  plaintiff  and  defendant  to  foreclose  the 
mortgage  of  f  1,500  given  by  the  defendant  to  Parsons,  the  payment 
of  which  had  been  assumed  by  the  defendant  Lockhart  in  the  deed 
of  conveyance  to  him,  and  such  proceedings  were  thereon  had  that 
judgment  of  foreclosure  and  sale  was  entered  in  said  action  in 
September,  1891,  and  on  the  31st  day  of  December,  1891,  a  judgment 
for  deficiency  on  said  foreclosure  and  sale  was  entered  and  docketed 
in  the  proper  county  against  this  plaintiff  for  f 803.69.  About  the 
26th  of  November,  1890,  this  plaintiff  commenced  an  action  against 
this  defendant  and  one  Walter  Lockhart,  setting  up  the  conveyance 
of  these  premises  by  the  plaintiff  to  the  defendant  and  the  condition 
in  the  deed,  by  which  this  defendant  assumed  and  agreed  to  pay 
the  Parsons  mortgage,  and  praying  that  a  specific  i)erformance  of 
that  agreement  be  decreed  against  this  defendant,  and  snch  pro- 
ceedings were  thereupon  had  that  on  the  17th  day  of  August,  1891, 
a  judgment  was  recovered  against  this  defendant  in  favor  of  the 
plaintiff  in  that  action  for  the  sum  of  f  1,626.67  damages,  and  $43.18 
costs,  being  the  amount  claimed  to  be  due  and  unpaid  on  the 
|1,500  Parsons  mortgage.    Tliis  judgment  contained  this  recital: 

"In  case  the  defendant  WiUiam  Lockhart  pays  or  satisfies  the  said  bond  and 
mortgage  described  in  the  complaint  and  in  the  report  of  the  said  referee  be- 
fore the  sum  of  $1,626.67  be  collected  upon  execution,  then  there  shall  be 
credited  upon  any  execution  issued  or  to  be  issued  for  the  coUection  of  this 
judgment  the  sum  of  $1,626.67,  with  interest  thereon,  but  this  provision  sliall 
not  in  any  manner  affect  the  execution  issued  or  to  be  issued  for  the  col- 
lection of  costs  in  this  action." 

On  this  judgment  execution  was  issued  to  the  sheriff  of  the  proper 
county  on  the  18th  of  August,  1891,  and  also  an  execution  on  the 
same  judgment  on  the  12th  of  December,  1891,  which  first-men- 
tioned execution  was  indorsed  '^Received  August  8th,  1891,''  and 
returned  nulla  bona  the  5th  of  August,  1891,  by  the  sheriff  of  War- 
ren county.    On  the  19th  of  November,  189L  this  action  was  corn- 
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menced  for  the  foreclosure  of  the  mortptge  executed  by  defendant 
to  plaintiff,  dated  December  10,  1889.  The  complaint  in  this  action 
was  in  the  usual  form  of  a  complaint  in  foreclosure,  but  recited 
that  said  bond  and  mortgage  was  upon  condition  that  the  defendant 
should  save  the  plaintiff  'harmless  of  and  from  all  liability"  upon 
and  by  virtue  of  a  certain  bond  executed  by  Martin  Coffin  to 
Charles  Parsons,  dated  January  1, 1880,  which  bond  was  conditioned 
for  the  payment  of  f  1,500.  The  answer  set  up  substantially  the 
transactions  between  the  plaintiff  and  defendant,  the  prosecution  of 
the  equitable  action  for  a  specific  performance,  and  that  no  effort 
had  been  made  at  the  time  of  the  commencement  of  this  action 
for  the  ccdlection  of  the  judgment  recovered  in  that  equitable 
action;  that  that  action  resulted  in  the  recovery  of  the  amount 
claimed  to  be  due  on  this  mortgage;  that  the  defendant,  at  the 
time  of  the  commencement  of  this  action,  was  the  owner  of  the 
premises  described  in  the  mortgage;  that  the  plaintiff  still  owns 
and  holds  the  judgment  in  the  action  for  specific  i)erformance; 
and  that  there  is  no  valid  consideration  for  the  mortgage  on  which 
this  action  is  brought.  The  trial  judge  found  as  a  conclusion  of 
law  that  there  was  due  upon  the  bond  and  mortgage  in  suit  in  this 
action  the  sum  of  1803.68,  and  directed  judgment  of  foreclosure 
and  sale  of  the  mortgaged  premises  to  satisfy  that  amount,  and 
judgment  against  the  defendant  for  any  deficiency  that  might 
arise  on  said  sale.  Upon  this  judgment  was  entered,  and  from  that 
judgment  plaintiff  appealed. 

The  defendant,  on  purchasing  the  premises  in  question,  became 
liable  to  pay  as  a  part  of  the  consideration  the  sum  of  |1,500  to 
satisfy  a  mortgage  then  upon  the  premises.  That  sum  he  failed  to 
pay,  and  the  plaintiff,  who  was  primarily  liable  upon  the  bond  to 
which  that  mortgage  was  collateral,  was  compelled  to  and  did  pay 
the  sum  which  is  found  due  in  this  action. 

The  appellant's  contention  is  that  the  bond  and  mortgage  in 
suit  in  this  action  was  void  for  want  of  consideration.  If  this 
bond  and  mortgage  was  an  original  undertaking  between  the 
parties  to  it,  with  no  other  consideration  than  that  which  the  de- 
fendant agreed  by  accepting  the  deed  to  i)erform,  then  it  would 
seem  that  the  defendant's  contention  is  sound,  as  in  that  case  there 
would  be  no  new  consideration  for  the  giving  of  the  same,  the 
defendant  having  already  contracted  to  pay  the  f  1,500  by  his  ac- 
ceptance of  the  deed  containing  that  agreement,  and  the  plaintiff 
at  that  time  having  accepted  that  agreement,  without  exacting 
any  security  as  collateral  to  the  same.  There  could  not  therefore 
be  any  consideration  of  benefits  to  the  mortgagor  to  support  this 
bond  and  mortgage,  or  of  harm  to  the  mortgagee,  by  not  reserving 
such  collateral,  as  the  rights  of  the  parties,  so  far  as  the  payment 
of  this  f  1,500  is  concerned,  were  fixed  by  the  agreement  in  the  deed, 
and  there  is  nothing  in  the  case  from  which  any  new  consideration 
can  be  found.  This  would  seem  to  bring  the  case  within  the  de- 
cision of  Vanderbilt  v.  Schreyer,  91  N.  Y.  392.  That  was  an  action 
to  charge  a  guarantor  with  the  payment  of  a  mortgage  guarantied 
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by  him.  The  plaintiff  in  that  action  undertook  to  build  a  house, 
and  was  by  the  contract  to  be  paid  in  part  by  the  asBignment  of 
the  ?5,000  mortgage.  At  the  time  fixed  in  the  contract  for  makiBg 
the  assignment,  the  defendant  tendered  the  mortgage,  duly  as- 
signed, without  guai^anty.  The  plaintiff  insisted  upon  the  defend- 
ant guarantying  the  same,  and  he  accordingly,  without  any  new 
consideration  moving  to  him  for  such  guaranty,  yielded  to  the  plain- 
tiff's request,  and  guarantied  the  mortgage.  In  an  action  upon 
such  guaranty  it  was  held  that  the  same  was  without  considera 
tion,  and  void  as  to  the  guarantor;  and  Buger,  J.,  in  discussing  that 
question,  says: 

"It  being  clear  that  VanderbUt  had  no  legal  right  to  require  as  a  condition 
to  the  fulfiUinent  of  his  contract  the  performance  of  any  act  not  requli^  by 
the  contract,  it  is  ditflcult  to  see  what  benefit  he  nas  bestowed  or  inconvra- 
ience  he  has  suffered  In  return  for  the  undertalilng  assumed  by  the  di^ 
fendant  He  promised  to  do  only  that  which  he  was  before  legally  bomid  lo 
pei*form.  Even  though  it  were  in  his  power  to  refuse  to  perform  his  con- 
tract, he  could  do  this  only  upon  paying  the  other  party  the  damages  oc- 
casioned by  his  ncmperformance,  and  that.  In  contemplation  of  law,  would  be 
equivalent  to  performance.  He  had  no  legal  or  moral  right  to  perf(»*m  tbo 
obligation  of  the  contract  into  which  he  had,  upon  a  good  consideration. 
sulficiently  entered.  There  is  no  evidence  in  support  of  the  claim  that  this 
guaranty  was  given  as  a  compromise  of  any  dispute  arising  with  refoence 
to  the  obligation  of  the  plaintiff  xmder  his  contract  with  Gebhart  and  Ritchie. 
The  case  is  not  therefore  brought  within  the  cases  in  which  a  performance 
has  been  upheld,  on  the  theory  that  it  was  made  under  settlement  of  con- 
troversy over  disputed  claims.  The  authorities  Beem  quite  uniformly  to  show 
the  inadequacy  of  the  consideration  alleged  in  the  guaranty." 

And  the  learned  judge  also  says: 

"The  incorporation  of  this  guaranty  Into  the  assignment,  for  which  there 
was  no  consideration,  does  not  affect  the  q  ^stion«  It  was  not  essential  to  Uie 
assignment,  and  was,  so  far  as  its  legal  effect  was  concerned,  a  separate  in- 
strument, and  must  be  supported  upon  a  sufficient  consideration,  or  treated 
as  a  nudum  pactum.  It  is  quite  clear  that  the  plaintiff  had  no  right  to  de- 
mand the  guaranty  by  the  terms  of  the  original  contract" 

It  seems  to  us  that  the  same  may  be  said  in  reference  to  the 
right  of  the  plaintiff  to  demand  the  execution  and  delivery  of  the 
mortgage  of  December  10th  as  a  guaranty  for  the  performance  bv 
the  defendant  of  his  implied  agreement  in  the  acceptance  of  the 
deed.  The  rule  seems  well  settled  that  the  past  transaction, 
complete  in  itself,  by  which  the  rights  and  obligations  of  the 
parties  became  fixed,  furnishes  no  good  consideration  to  support 
a  subsequent  agreement  by  which  one  party  to  the  contract  as- 
sumes new  and  increased  obligation,  without  any  new  considera- 
tion. In  the  case  at  bar  the  contract  between  the  plaintiff  and 
defendant  was  complete  In  itself  when  plaintiff  conveyed  his  farm 
to  the  defendant,  and  received  |1,000  of  the  consideration,  and  ac- 
cepted the  defendant's  agreement  in  the  deed  to  pay  the  balance 
of  fl,500  consideration  upon  the  outstanding  mortgage.  Tiuu 
agreement  being  complete  in  itself,  it  did  not  lie  with  Sie  plaintif 
subsequently  to  demand  of  the  defendant  collateral  security  for  the 
performance  of  that  agreement,  and  any  collateral  aecurity  given 
'  without  new  and  adequate  consideration  moving  from  the  plaindf 
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to  the  defendant  woold  be  a  nndnm  pactum  no  long  as  the  original 
contract  remained  in  full  force,  unchanged  and  unaffected  by  the 
new  agreement 

It  is  quite  true,  as  contended  by  the  learned  counsel  for  the 
respondent,  that  the  defendant,  by  taking  a  conveyance  of  the  land, 
which  by  its  terms  subjected  him  to  the  payment  of  the  mortgage, 
and  which  he  assumed  and  agreed  to  pay,  became  bound  to  in- 
demnify his  guarantor  against  liability  for  the  mortgage  debt. 
Comstock  V.  Drohan,  71  N.  Y.  9.  But  it  is  equally  true  that  that 
obligation  to  indemnify  grew  out  of,  and  the  obligation  of  the 
defendapt  was  created  by,  his  original  agreement  to  assume  and 
pay  the  mortgage  debt;  and,  when  that  contract  was  consummated, 
any  additional  agreement  subsequently  made  to  secure  the  plaintiff 
against  his  liability,  to  be  binding,  must  be  upon  a  new  and  suffi- 
cient consideration.  If  we  are  right  in  this  conclusion,  the  other 
questions  raised  by  the  appellant  on  this  appeal  need  not  be  ex- 
amined. Judgment  reveraed,  and  a  new  trial  ordered,  costs  to 
abide  the  event 

EtERRICK,  J.    I  concur  in  result 

PUTNAM,  J.,  (dissenting.)  This  action  was  brought  to  fore- 
close a  mortgage  executed  by  defendant  to  plaintiff.  The  latter 
had  made  and  delivered  to  one  Charles  Parsons  his  bond  for  the 
sum  of  f  1,500,  secured  by  a  mortgage  upon  real  estate,  which,  upon 
October  29,  1884,  he  sold  to  the  defendant,  who  paid  tl,000  in 
cash,  and  assumed  the  said  Parsons  bond  and  mortgage  in  pay- 
ment of  the  purchase  price  of  said  premises.  On  December  10, 
1889,  without  any  new  or  other  consideration,  defendant  executed 
the  bond  and  mortgage  set  out  in  the  complaint  to  secure  the  per- 
formance of  his  obligation  to  pay  the  Parsons  bond  and  mortgage, 
and  to  secure  plaintiff  and  save  him  harmless  of  and  from  aU  lia- 
bility upon  or  by  virtue  of  the  said  last-named  mortgage,  the  pay- 
ment of  which  has  been  assumed  as  above  stated  by  the  defend- 
ant It  is  urged  by  the  appellant  that  the  bond  and  mortgage 
upon  which  this  action  is  brought  were  given  without  any  legal 
consideration,  and  hence  that  the  court  below  erred  in  directing 
judgment  for  the  plaintiff;  that  by  and  under  the  provisions  of 
the  deed  executed  by  plaintiff  and  accepted  by  defendant  the 
latter  assumed  the  payment  of  the  Parsons  bond  and  mortgage, 
and  became  legally  liable  to  pay  the  same  as  principal  debtor.  The 
contract  between  the  parties  being  complete  in  itself,  plaintiff 
could  not  call  as  surety  upon  defendant  afterwards  for  collateral 
security  for  the  performance  of  his  agreement,  and  any  such  secu- 
rity given  without  a  new  and  adequate  consideration  was  nudum 
pactum  as  long  as  the  original  contract  remained  in  full  force, 
unaffected  by  the  new  agreement  I  am  unable  to  concur  in  this 
position  of  defendant's,  believing  that  the  court  below  made  the 
proper  disposition  of  the  case.    The  bond  and  mortgage  upon  which 
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• 

this  action  was  brought  were  made  to  secure  a  concededly  valid 
obligation  existing  in  favor  of  plaintiff  and  against  defendant 
when  the  mortgage  was  executed.  This  obligation  was  a  suffi- 
cient consideration  to  sustain  the  bond  and  mortgage  in  an  action 
brought  by  the  mortgagee  against  the  mortgagor.  Jones,  Mortg. 
§  458;  Havens  v.  Willis,  17  Wkly.  Dig.  372;  Hiscock  v.  Phelps, 
49  N.  Y.  97;  Buck  v.  Axt,  85  Ind.  512;  Knapp  v.  McGowan,  96  N. 
Y.  75-86;  Young  v.  Guy,  23  Hun,  1,  2,  87  N.  Y.  457;  Hewitt 
V.  Powers,  84  Ind.  296;  Oooley  v.  Hobart,  8  Iowa,  358;  Wright 
V.  Bundy,  11  Ind.  400-409;  Work  v.  Brayton,  5  Ind.  398;  IfoungB 
V.  Wilson,  27  N.  Y.  351;  Louthain  v.  MiUer,  85  Ind.  161.  This 
case  is  not  like  that  of  Vanderbilt  v.  Schreyer,  91  K  Y.  392,  and 
kindred  cases,  to  which  we  are  referred  by  tJie  learned  counsel 
for  appellant.  In  the  case  cited,  the  defendant,  being  by  his  con- 
tract legally  bound  to  assign  a  bond  and  mortgage  witiiout  a  guar- 
anty, in  payment  of  an  installment  due  on  a  building  contract, 
and  the  pkdntiff  refusing  to  accept  such  assignment  without  the 
guaranty,  executed  such  guaranty  with  the  assignment,  without 
being  under  any  legal  liability  so  to  do,  and  without  any  new  con- 
sideration. The  defendant  in  the  case  cited,  therefore,  took  upon 
himself  a  new  and  distinct  obligation  without  any  new  considera- 
tion. The  cases  and  authorities  referred  to  by  Judge  Buger  in 
Vanderbilt  v.  Schreyer,  supra,  are  all  to  the  same  effect  The 
distinction  between  such  cases  and  that  under  consideration  is 
clear.  Here  the  bond  and  mortgage  does  not  hold  the  defendant 
to  any  obligation  he  had  not  previously  incurred  by  the  accept- 
ance of  the  deed  from  plaintiff,  being  given  merely  to  secure  such 
existing  liability.  Prior  to  the  execution  of  the  instruments  in 
question,  defendant  was  legally  bound  to  pay  the  Parsons  bond 
and  mortgage.  He  was  under  a  liability  to  plaintiff  to  do  so, 
and  the  mortgage  in  question  was  given  to  sectire  to  the  plaintiff 
the  performance  of  said  legal  obligation.  As  held  in  Knapp  v. 
McGowan,  96  N.  Y.  86,  a  debtor  may  mortgage  his  ppoi)erty  to  se- 
cure existing  claims.  The  difference  between  this  case  and  the 
authorities  relied  upon  by  appellant  is  that  the  mortgage  in  suit 
was  given  to  secure  a  conceded  liability,  while  in  the  authorities 
so  cited  by  defendant  a  new  and  distinct  liability  was  assumed 
without  any  new  consideration.  I  have  examined  the  other  cases 
cited  by  defendant,  but  do  not  deem  it  necessary  to  discuss  them. 
They  do  not  support  her  contention.  The  former  ineffectual  action 
brought  by  plaintiff  for  a  si)ecific  performance  is  not  a  bar  to  the 
present  one.  The  former  and  present  actions  are  not  inconsistent, 
each  being  brought  to  enforce  the  contract  Also,  as  an  execu- 
tion was  issued  and  returned  unsatisfied  on  the  judgment  ob- 
tained in  the  former  action,  the  provisions  of  section  1630,  Civil 
Code,  do  not  prevent  the  plaintiff's  recovery.  I  have  examined 
the  several  exceptions  taken  by  the  defendant,  mentioned  in  Us 
brief.  I  do  not  think  they  need  discussion,  or  that  either  of 
them  requires  a  reversal  of  the  judgment  It  seems  to  me,  on  the 
conceded  or  dearly-established  facts  of  the  case,  plaintiff  was  eo- 
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titled  to  the  judgment  of  foreclosare  directed  by  the  learned  trial 
Justice,  and,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 


JONES  V.  JONBa 

(Supreme  Ooort,  General  Term,  Foarth  Department    S^tember,  18d3.) 

L  VACATiNa  JuDOMENT— Reviewing  Decision  of  Referee. 

The  special  term  cannot,  on  a  motion  to  vacate  a  judgment,  review  the 
decision  of  the  referee  on  which  the  Judgment  was  entered*  as  such  rem- 
edy is  only  by  appeal. 

8.  Sams— Collusion  of  Counsel— Laches. 

A  party  who  had  notice  of  the  judgment  14  months  before  moving,  be- 
cause of  collusion  of  counsel,  to  vacate  the  same,  is  chargeable  with 
laches  and  neglect,  which  may  be  considered  in  determining  the  motion. 

Appeal  from  special  term,  Madison  county. 

Action  by  Cassia  A.  Jones  against  Bichard  E.  Jones  for  a  divorce. 
Defendant  had  judgment,  and  plaintiff  moved  to  vacate  and  set 
aside  the  same.  From  an  order  denying  the  motion,  plaintifF  ap- 
peal&    Affirmed. 

Plaintiff,  in  her  complaint,  aUeged  that  on  the  3d  day  of  September,  1865. 
at  Hastings,  Barry  county,  Mich.,  she  was  married  to  the  defendant,  and  that 
they  lived  as  man  and  wife  until  some  two  years  previous  to  the  commence- 
ment of  this  action,  and,  in  her  complaint,  stated  numerous  aUeged  acts  of 
adultciy  committed  by  the  defendant  without  her  consent,  connivance,  or 
privity.  An  answer  was  served  by  the  defendant  on  the  28th  of  September, 
1887,  which  denied  aU  the  aUegations  of  the  complaint,  except  'the  defendant 
admits  that  on  the  3d  day  of  September,  1865,  at  Hastings,  Barry  county, 
Mich.,  the  plaintiff  was  in  form  married  to  the  defendant  Said  marriage, 
the  defendant  avers,  on  information  and  belief,  was  iUegal  and  void,  as  set 
forth  in  the  second  answer  herein;"  and  he  also  admitted  that  he  was  a  mem- 
ber of  the  firm  as  stated  in  the  complaint;  and  he  also  admitted  *that  the 
issue  of  said  aUeged  marriage  of  the  plaintiff  and  defendant  was  one  chUd, 
named  Minnie  A.,  now  about  twenty  years  of  age;"  and  then  the  answer 
proceeded  to  set  up  an  Independent  defense,  viz.:  ''For  a  separate  and  fur- 
ther answer  to  said  plaintiffs  complaint  under  which  this  defendant  asks 
for  affirmative  relief,  the  defendant  avers  on  information  and  belief 'that 
on  or  about  the  11th  day  of  January,  1862,  at  the  county  of  Barry  and  state 
of  Michigan,  the  plaintiff  herein  was  lawfully  married  to  one  John  G. 
Birdsall,  and  lived  and  cohabited  with  him  as  his  wife;  that  at  the  time 
of  the  alleged  marriage  of  the  plaintiff  with  the  defendant,  to  wit,  the  3d  day 
of  September,  1865,  the  said  John  G.  BirdsaU  was  alive,  and  deponent  is  in- 
formed and  believes,  and  therefore  charges  the  fact  to  be,  she,  the  plaintiff 
herein,  was  the  lawful  wife  of  said  John  O.  BirdsaU,  all  of  which  was  un- 
known to  the  defendant  at  the  time  of  his  said  marriage  to  the  plaintiff; 
wherefore  the  defendant  demands  Judgment  that  the  plaintiff's  complaint 
in  this  action  be  dismissed,  with  costs,  and  that  a  decree  be  granted  herein 
by  this  court  declaring  the  marriage  of  the  defendant  with  the  plaintiff  on  the 
3d  day  of  September,  1865,  as  alleged  in  the  plaintiff's  complaint,  nuU  and 
vK)id."  October  5,  1887,  the  plaintiff  served  a  reply,  denying  aU  the  allega- 
tions of  "the  second  count  of  defendant's  answer."  On  the  22d  of  Octo- 
ber, 1887,  at  a  special  term  held  in  Onondaga  county,  "on  reading  and  flUng 
the  pleadings  in  this  action,  also  the  stipulation  of  the  attorneys  herein,  and 
consent  of  the  parties  in  open  court,  ordered  that  the  issues  Joined  in  this 
action  be  referred  to  Delmer  T.  Willis,  Esq.,  of  Ganastota,  an  attorney  of  this 
court,  to  try  and  determine."   The  first  hearing  before  the  referee  was  on  the 
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2d  of  NoTember,  1687,  and  on  tbat  day  the  plaintiff  in  person  and  the  defend- 
jiiit  in  pei-son,  with  their  respective  attorneys,  appeared  before  the  referee^ 
mid  the  plaintiff  asked  for  an  adjournment,  which  was  had  to  the  15th  of 
December,  1887,  on  which  day  they  appeared,  and  a  further  adjournment 
was  had  to  January  3,  1888,  on  which  occasion  the  parties  in  person  and 
with  their  counsel  appeared  before  the  referee,  and  the  attorney  for  the 
plaintiff  stated  "that  he  has  carefully  examined  and  investigated  the  case, 
and  can  find  no  evidence  to  establish  the  fact  of  the  adultery  of  the  de- 
Tendant,  and  that  he  has  no  evidence  to  offer  on  that  question."  Thereupon 
the  plaintiff  rested,  and  the  defendant  was  sworn  as  a  witness,  and  denied 
the  acts  of  adultery  alleged  in  the  plaintUTs  complaint,  and  also  testified, 
viz.:  **At  the  time  of  the  marriage  ceremony  between  the  plaintiff  and  my- 
self, I  did  not  know  that  the  plaintiff  had  another  husband  living.**  The 
defendant  also  put  in  evidence  testimony  taken  on  commbjsion  In  the  state 
of  Michigan.  On  the  10th  of  October,  1887,  an  order  for  an  open  commission 
was  filed  in  the  clerk's  office  in  Madison  county,  naming  Clement  Smith  as 
commissioner,  and  on  the  11th  of  October,  when  the  parties  appeared  in  the 
city  of  Hastings,  they  ascertained  that  the  commissioner  was  out  ol  town, 
and  they  entered  Into  a  stipulation  naming  another  commissioner,  before 
whom  the  evidence  was  taken,  and  in  pursuance  thereof  it  was  returned  and 
filed  in  the  Madison  county  clerk's  ofiice  October  17.  1887.  At  the  close  of 
the  evidence,  the  case  was  submitted  to  the  referee,  who,  on  the  20th  of  Feb- 
ruary, 1888,  made  his  report,  wherein  he  found  as  matter  of  tauct  (1)  that 
the  parties  are  residents  of  Madison  county;  (2)  *'that  on  the  3d  day  of  Sep 
tember,  1865,  at  Hastings,  Barry  cotmty  and  state  of  Michigan,  the  plaintiff 
was  in  form  married  to  the  defendant;'*  (3)  "that  the  issue  of  said  mar- 
riage was  one  child,  a  daughter,  named  Minnie  A.  Jones,  now  abont  twenty 
yeai-s  old;"  (4)  "that  on  or  about  the  Uth  day  of  Jannary,  1862,  in  the 
county  of  Barry  and  state  of  Michigan,  the  plaintiff  herein  was  lawfuUy 
married  to  one  John  C.  Birdsall,  by  Charles  H.  Stone,  Bsq.,  a  justice  of  the 
peace  of  said  county,  and  that  said  John  C  Birdsall  was  living  on  the  3d 
day  of  September,  1805,  the  time  when  the  parties  to  this  action  were  mar- 
ried, and  was  then  the  lawful  husband  of  the  plaintiff  herein,  which  facts 
were  unknown  to  the  defendant  herein  until  on  or  about  the  time  of  the 
commenceme9t  of  this  action,  and  that  the  marriage  of  the  defendant  to  the 
plaintiff  was  contracted  on  the  part  of  the  defendant  in  good  faith;"  (5)  **that 
the  defendant  is  not  guilty  of  any  of  the  acts  of  adultery  charged  in  the 
complaint."  As  matters  of  law  the  referee  reported  (1)  "that  the  plaintiff  is 
not  entitled  to  the  relief  demanded  In  the  complaint;"  (2)  "that  the  mar- 
riage of  the  plaintiff  and  defendant  was  absolutely  null  and  void,  the  plain- 
tiff having  a  lawful  husband  living  at  the  time  of  such  marriage;"  (3)  *^that 
the  issue  of  said  marriage  of  the  plaintiff  with  the  defendant,  Minnie  A.  Jones, 
is  the  legitimate  child  of  the  defendant  herein,  and  that  the  defendant  is 
entitled  to  the  care,  custody,  and  control  of  said  child;'*  (4)  "that  the  defend- 
ant herein  Is  entitled  to  a  decree  in  this  action  dismissing  the  plaintiff's  com- 
plaint, with  costs,  and  to  the  aitirmative  relief  demanded  in  his  answer. 
declaring  said  marriage  contract  between  the  plaintiff  and  defendant  null 
and  void."  The  referee's  report  and  the  evidence  taken  by  him,  in  pursoance 
of  a  notice  bearing  date  the  10th  of  April,  1888,  were  presented  at  a  special 
term  held  on  the  28th  of  April,  1888,  in  Onondaga  county,  and  a  Judgment 
was  ordered  in  accordance  with  the  referee's  report;  the  order  for  the  jiidi;- 
ment  being  signed  by  Kennedy,  J.,  who  presided  at  the  said  special  term. 
The  pleadings  and  the  order  with  the  said  proposed  judgment  were  filed  May 
11th  in  the  clerk's  office  of  Madison  county,  and  the  judgment,  in  accordance 
with  the  referee's  repoi*t  and  the  order  so  made  at  special  tain,  wan  en- 
tered, and  notice  of  the  judgment  was,  within  a  few  days,  given  to  the  plain- 
tiff's attorney.  Upon  an  affidavit  verified  by  the  plaintiff  on  the  10th  day  of 
July,  1880,  with  other  affidavits  and  papers,  a  motion  was  made  to  set  aside 
the  Judgment,  and  numerous  affidavits  and  papers  in  opposition  thereto  enn- 
meratod  in  the  order  made,  and,  after  consideration  by  the  court  of  the  pa- 
pel's  for  and  against  the  motion,  an  oi*der  denying  the  motion  was  naade, 
which  is  brought  up  for  review. 
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Argaed  before  HABDIN,  P.  J^  and  MEBWIN  and  PARKEK,  JJ. 

C.  A.  Hitchcock,  for  appellant 
George  W.  Ray,  for  respondent. 

HAJKDIN,  P.  J.  1.  So  far  as  the  moving  papers  eontain  allega- 
tions of  collusion,  fraud,  or  corruption  on  Uie  part  of  the  attorney 
of  the  plaintiff  in  conducting  the  proceedings,  liiey  are  fully  met  by 
contradictions,  explanations,  and  affirmative  statements  found  in 
the  opposing  affidavits  and  papers.  The  power  of  this  court  to 
annul  a  judgment  or  set  aside  one  for  fraudulent  practices  in  ob- 
taining  the  same  is  undoubted.  Smith  v.  Nelson,  G2  N.  Y.  288.  In 
Ross  V.  Wood,  70  N.  Y.  8,  it  was  said  "that  the  fraud  or  accident 
which  will  authorize  interference  with  judgments  must  be  unmixed 
with  negligence  on  the  part  of  the  moving  party."  And  in  Mayor, 
etc.,  V.  Brady,  115  N.  Y.  016,  22  N.  E.  Rep.  237,  it  is  said  that  it  is 
incumbent  upon  a  moving  party  to  show  that  he  was  deprived 
<^  his  rights  'ni>y  fraud  or  accident,  unmixed  with  negligence  of 
himself  or  his  agents."  And  in  Ward  v.  Town  of  Southfield,  102 
N.  Y.  293,  6  N.  E.  Rep.  660,  it  was  said  that  the  proof  must  be  clear 
and  siitisfactory  to  induce  the  court  to  interfere  with  the  judgment 
alleged  to  have  been  fraudulently  obtained;  and  also  that  "the 
solemn  judgment  of  the  court  should  not  be  lightly  interfered  with. 
It  is  for  the  interest  of  the  public,  as  well  as  of  individuals,  that 
there  should  be  an  &nd  of  litigation;  and  where  parties  have  been 
lawfully  brought  into  a  court  having  jurisdiction  of  their  persons 
4ind  the  subject  of  litigation,  and  have  had  opportunity  to  prose- 
cute their  claims,  and  to  defend  their  rights,  and  judgment  has 
been  regularly  pronounced,  while  such  judgment  is  not  vacated 
or  reversed,  it  concludes  the  parties  thereto;"  and  also  that,  '^before 
a  regular  judgment  can  be  thus  assailed,  the  proof  should  be  clear 
and  very  satisfactory.  It  is  not  sufficient  merely  to  raise  a  sus- 
picion, or  to  show  what  is  sometimes  called  ^constructive  fraud,' 
but  there  must  be  actual  fraud."  Applying  the  rules  stated  in  the 
cases  to  which  reference  has  been  made  to  the  proofs  presented  at 
the  special  term,  we  are  of  the  opinion  that  it  was  justified  in  find- 
ing that  no  fraud  was  practiced  upon  the  plaintiff  by  her  attorney 
or  any  other  person  connected  with  the  trial  before  the  referee, 
or  the  motion  to  confirm  the  rejwrt,  or  in  procuring  the  judgment 
which  was  entered  dismissing  her  complaint,  and  awarding  the 
affirmative  relief  given  to  her  by  the  findings  of  the  referee,  and 
sanctioned  by  the  order  of  confirmation.  We  think  we  ought  not 
to  overturn  the  findings  of  the  special  term  upon  the  proofs  and 
papers  found  in  the  appeal  book  before  us. 

2.  The  special  term  had  no  power,  in  hearing  the  motion  now 
brought  before  us,  to  reverse  or  add  to  or  subtract  from  the  decision 
made  by  the  referee.  McLean  v.  Stewart,  14  Hun,  472;  approved  in 
Bockwell  V.  Carpenter,  25  Hun,  532.  To  obtain  such  a  result,  the 
party's  remedy  was  by  appeal,  where  the  decision  of  the  referee 
could  be  reviewed. 
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3.  Doubtless,  the  referee  and  the  counsel  engaged  in  the  trial 
before  him  were  influenced  by  the  decision  and  opinion  in  Finn  t. 
Finn,  62  How.  Pr.  83,  in  which  case  it  was  held  "that  a  marriage 
contract  entered  into  by  a  person  having  a  husband  or  wife  living, 
with  a  third  person,  is  utterly  void;"  and  also  that  the  evidence 
-of  the  former  marriage  was  competent  in  the  case,  and,  it  being 
established,  is  a  defense  to  the  action;  and  "that  under  section 
501  of  the  Code  of  Civil  Procedure,  in  an  action  for  divorce  a  vinculo^ 
a  defendant  may  have  affirmative  relief."  It  is  not  needful  for  the 
purposes  of  the  decision  of  the  appeal  now  before  us  to  determine 
whether  such  relief  could  have  been  obtained  had  objection  been 
taken  thereto  upon  the  trial  before  the  referee;  nor  to  determine 
that,  in  case  he  had  overruled  such  objections,  and  appeal  had  been 
taken  from  his  decision,  his  rulings  would  have  been  sustained 
in  that  regard;  nor  is  it  needful  to  determine  whether  section 
1770  of  the  Code  of  Civil  Procedure  is  restrictive  and  pnrfiibitive 
as  to  the  "cause  of  action  against  the  plaintiff,  and  in  favor  of  the 
defendant,  which  may  be  set  up  in  an  action  for  divorce.*  Mac- 
kellar  v.  Rogers,  109  N.  Y.  472,  17  N.  E.  Rep.  350.  Section  1743 
•of  the  Code  expressly  authorizes  an  action  to  be  maintained  to 
procure  a  judgment  declaring  a  marriage  contract  void,  and  an- 
nulling the  marriage  on  the  gro]and  "that  the  former  husband  or 
wife  of  one  of  the  parties  was  living,  and  that  the  marriage  with 
the  former  husband  or  wife  was  then  in  force."  That  section  con- 
fers upon  the  court  power  to  annul  a  marriage*  for  the  cause  stated. 
In  the  case  before  us  the  referee  and  the  court  confirming  his  report 
liad  jurisdiction  of  the  x>er8on  and  the  subject-matter  of  the  action, 
and  the  answer  interposed  by  the  defendant  contained  allegations 
sufficient  to  bring  the  subject-matter  within  the  provisions  of  sec- 
tion 1743  of  the  Code.    In  Hunt  v.  Hunt,  72  N.  Y.  228,  it  is  said: 

"Power  given  by  law  to  a  conrt  to  adjudge  dlyorces  from  the  ties  of  mtt- 
rimony  does  give  jurisdiction  of  the  subject-matter  of  divorce.  Hioogh  tlie 
iproceedings  before  that  court,  from  first  to  last  of  the  testimony.  In  an  ap- 
plication for  divorce,  should  show  that  a  state  of  facts  does  not  exist  whkb 
makes  a  legal  cause  for  divorce,  yet  It  cannot  be  said  that  the  court  h&s 
not  jurisdiction  of  the  subject-matter;  that  It  has  not  power  to  entertain 
the  proceeding,  to  hear  the  pix>ofs  and  aUegations,  and  to  determine  upon 
their  sufflclen<*y  and  legal  effect" 

Prior  V.  Prior,  15  avil  Proc.  R.  436,  2  N.  Y.  Supp.  523;  CromweO 
V.  Hull,  97  N.  Y.  209;  Reed  v.  Reed,  107  N.  Y.  548, 14  N.  E.  Rep.  442. 
In  the  latter  case  it  was  said: 

**The  court  in  the  present  instance  had  jurisdiction  of  the  parties  and  of  the 
subject-matter  of  the  action,  and  from  the  decision  made,  no  appeal  was 
taken.    AH  the  parties,  therefore,  are  bound." 

Rima  v.  Iron  Works,  120  N.  Y.  438,  24  N.  E.  Rep.  940;  Blanc  t. 
Blanc,  (Sup.)  22  N.  Y.  Supp.  264. 

4.  When  the  referee's  report,  and  the  order  approving  the  same, 
.and  directing  judgment  in  accordance  therewith,  (inaamuch  as  the 
reference  was  to  hear  and  determine,)  were  filed  with  the  derk  of 
Madison  county,  he  was  authorized  to  enter  a  judgment  without 
the  same  being  signed  by  the  judge  who  had  directed  the  same. 
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■Code  Cirll  Proc.  §  1204  Plaintiff,  having  had  notice  of  tiie  judg- 
ment 14  months  before  the  notice  of  motion,  is  chargeable  witti 
laches  and  neglect,  and  the  special  term  was  warranted  in  taking 
into  consideration  such  laches  and  neglect  in  disposing  of  the 
motion  made  by  her  to  set  aside  the  judgment  Mattem  y.  Sage, 
<Com.  PI.  N.  Y.)  3  N.  Y.  Supp.  120.  The  foregoing  views  lead  to  an 
approval  of  the  decision  of  the  learned  judge  at  the  special  term. 
Order  affirmed,  with  flO  costs  and  disbursements.    All  concur. 


HAAB  V.  INDUSTRIAL  BBN.  ASS'N. 
(Supreme  Court,  Oeneral  Terzn»  Vourth  Department     September,  1883.) 

COKFROMISB  BT  AGBNT—RaTIFIOATION. 

In  an  action  on  a  certificate  of  insurance  in  a  mutual  benefit  company, 
it  appeared  that  after  proofs  of  death  were  delivered  to  the  company  its 
agent  had  an  interview  with  plaintiff,  who  referred  him  to  her  hus- 
band as  to  an  adjustment  of  her  daim,  which  was  disputed,  and  that  at 
an  interview  between  the  husband  and  the  agent,  which  plaintiff  knew 
was  to  take  place,  the  husband  agreed  for  plaintiff  to  accept  $100  in  fuU 
settlement  The  poUcy  was  accordingly  surrendered,  and  the  $100  was 
paid  to  the  husband  in  a  draft,  which  plaintiff  received  from  him,  and  had 
cashed,  knowing  that  It  was  paid  on  the  insurance  policy.  Held^  that 
plaintiff  was  bound  by  the  settlement  made  by  her  husband. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  Mamie  Haar  against  the  Industrial  Benefit  Associa- 
tion. From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Nonsuit  granted  at  the  Oneida  circuit,  and  Judgment  entered  for  the  de- 
f^idont.  Action  upon  a  certificate  of  insurance  issued  by  the  defendant, 
payable  to  the  plaintiff,  named  therein  as  the  beneficiary.  After  proofs  of 
death  were  delivered  to  the  company,  its  agent  went  to  the  residence  of  the 
plaintiff,  in  the  city  of  Utica,  on  Sunset  avenue,  had  on  Interview  with  her, 
and  she  referred  him  to  her  husband,  upon  the  subject  of  an  adjustment  of 
the  claim  made  upon  the  certificate.  He  held  an  interview  with  the  hus- 
band, and  by  an  appointment,  known  to  the  plaintiff,  met  the  husband  the 
next  day  at  the  ofEice  of  the  local  agent,  Wagner,  of  the  defendant;  and  near 
the  close  of  that  interview  the  husband  and  the  agent  came  to  an  adjust- 
ment, which  was  evidenced  by  a  writing  signed  by  the  husband  in  his  own 
name,  and  in  the  name  of  his  wife.     The  Instrument  read  as  follows: 

"This  agreement,  made  this  26th  day  of  March,  1892,  in  settlement  of  claim 
an  certificate  No.  2,088,  on  the  life  of  Annie  Knuth.  Mamie  Hoar,  bene- 
ticiary,  agrees  to  accept  the  sum  of  one  hundred  dollars  in  fuU  settlement 
and  compromise  on  said  certificate,  and  upon  payment  of  said  sum  agrees 
to  receipt  In  fuU  said  policy,  and  return  same  to  said  Industrial  Benefit  As- 
sociation or  their  agent  in  the  city  of  Utica,  N.  Y. 

"Mamie  Haor. 
''Herman  Haar. 
"W.  P.  Colvin." 

Subsequent  to  the  executi<xi  of  that  paper,  and  on  March  28,  1893,  the  presi- 
dent and  secretary  of  the  company  executed  a  sight  order  on  the  treasurer 
of  the  defendant  for  the  sum  of  $100,  and  at  the  foot  of  that  order  are  these 
words:  'This  order  payable  only  when  accompanied  by  policy  No.  2,088, 
properly  receipted."  The  policy  had  indorsed  upon  It,  as  of  the  30th  day 
of  March,  1892,  a  receipt  for  the  $100,  and  the  policy  was  delivered  to  the 
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defendant  with  the  receipt  subjoined.  There  1b  some  dispute  ajs  to  tbe  exe- 
cution of  that  receipt,— as  to  whose  handwriting  it  was  in,— but  the  p<di(7 
was  surrendered  to  the  company,  and  thereupon  the  defendant  caused  to  be 
issued  a  draft  drawn  by  the  cashier  of  the  First  National  Bank  of  Syracm^ 
bearing  date  April  2,  1892,  for  $100,  payable  to  the  order  of  Mamie  Haar. 
and  addressed  to  the  First  National  Bank,  N.  Y.  The  draft  was  deUrered 
to  the  local  agent,  Wagner,  who  in  a  day  or  two  thereafter  delivered  the 
same  to  the  husband;  and  the  husband,  in  a  few  days,  delivered  the  same 
to  his  wife,  who  took  the  same,  and  went  to  the  store  of  Moore  &  Schuderer, 
where  she  was  accustomed  to  buy  goods,  near  her  house,  indorsed  the  same, 
and  it  went  forward,  and  was  collected,  she  having  received  from  Moore  4 
Schuderer  the  money.  Subsequently,  and  apparently  about  the  12th  of  April, 
the  plaintiff  applied  to  her  attorney,  who  communicated  with  the  officers  of 
the  defendant,  who  informed  the  attorney  that  the  claim  had  been  adjusted, 
and  subsequently  this  action  was  brought  Plaintiff  appeals  from  the  judg- 
ment 

Argued  before  HARDEN,  P.  J.,  and  MERWIN  and  PARKER^  JJ. 

L.  N.  Southworth,  for  appellant 
Walter  S.  MacGregor,  for  respondent. 

HARDEN',  P.  J,  Plaintiff  called  as  a  witness  Lranbert,  the  sec- 
retary and  general  manager  of  the  defendant,  who  testified  that 
the  proof  of  death  was  received  by  the  defendant  February  5,  1892, 
and  that  after  the  proof  was  received  the  company  paid  f  100  on 
the  claim.  He  also  disclosed  the  correspondence  that  had  en- 
sued between  the  company  and  the  attorney  for  the  plaintiff  just 
prior  to  the  conunencement  of  this  action ;  that  the  company  took 
action  upon  the  proof,  and  rejected  the  claim.  He  also  t^tified 
that  Colvin,  the  agent  of  the  company,  visited  the  city  of  Utica 
for  the  purpose  of  adjusting  the  claim,  and  that  he  made  a  report 
to  the  company  of  the  result  of  his  investigations,  and  that  the 
company  had  received  the  agreement  as  to  a  compromise  and  a 
return  of  the  certificate,  and  the  execution  by  the  defendant  of 
its  order  on  its  treasurer,  bearing  date  the  28th  of  March,  1892, 
and  that  the  company  received  the  policy  by  mail  from  the  treas- 
urer, and  approved  it,  and  returned  it  to  "the  treasurer;  that  there- 
upon the  draft  for  flOO  issued  by  the  First  National  Bank  was 
obtained.  He  also  testified  that  the  agreement  of  March  26th  was 
delivered  to  the  company  by  Mr.  Colvin  after  visiting  Utica,  and 
that  thereupon  the  company  made  its  order  upon  its  treasurer  for 
the  payment  of  the  f  100  to  the  plaintiff,  and  that  it  was  forwarded 
by  mail.  It  appears  the  bank  draft  was  sent  to  Wagner,  the 
local  agent  of  the  defendant  in  the  city  of  Utica,  and  in  a  day  or 
two  after  receiving  the  same  he  delivered  the  same  to  the  hus- 
band of  the  plaintiff,  and  the  husband  of  the  plaintiff  delivered  the 
same  to  his  wife,  and  the  wife  indorsed  it,  and  used  it  to  obtain 
the  money  on  it,  and  did  not  restore  the  money  before  the  com- 
mencement of  this  action.  Inasmuch  as  this  witness  was  called 
in  behalf  of  the  plaintiff,  his  testimony  is  to  be  accepted  as  en- 
titled to  belief.  Upon  looking  into  the  evidence  given  by  the 
witness  Colvin  aud  the  witnesses  Herman  Haar  and  the  plaintiff 
herself,  it  i?eems  to  be  quite  clearly  established  that  the  husband 
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had  an  interview  prior  to  the  execution  of  the  i>aper  of  the 
20th  of  March,  with  the  agent,  and  met  him  by  appointment  at 
the  oflBce  of  Wagner,  and  that  while  in  the  office  of  Wagner  there 
was  quite  a  discussion  over  the  amount  of  this  claim,  and  an  ad- 
justment of  it.  It  seems  that  Oolvin  raised  some  question  about 
the  validity  of  the  claim,  and,  according  to  the  testimony  of  Her- 
man Haar,  the  husband  of  the'  plaintiff,  CJolvin  first  oflfered  to 
pay  five  dollars  for  every  one  that  had  been  paid  towards  the 
policy,  and  that  that  offer  Haar  declined  to  accept,  and  thereupon 
Colvin  offered  him  |50  for  the  claim,  and  Haar  declined  "to  do 
anything  of  the  kind.''  And  the  appeal  book  shows  further  as 
to  that  interview  as  follows: 

**Then  be  and  Mr.  Wagner  wejit  into  another  side  room,  and  had  a  conver- 
aation,  and  Wagner  caUed  me  In  there.  Wagner  says,  *You  had  better  settle 
with  him,  or  you  won't  get  anything  at  aU.*  i^lvin  says,  1  will  make  It  $75.* 
1  says,  'Can't  you  go  any  moreV  He  says,  *No.*  1  says:  *Can't  you  give 
about  what  the  old  lady  cost?  She  has  cost  about  $300  now.*  'Well,'  he 
says,  'that  has  nothing  to  do  with  our  company.'  'Well,'  I  says,  *she  was 
transferred  from  the  Kochester  Company  into  your  company.  You  were  nni- 
ions  to  get  her.'  He  says:  *I  wlU  make  It  $100.  The  company  won't  allow 
me  to  do  that,  and,  if  I  report  that  I  have  paid  you  $100,  off  goes  my  head.' 
1  said  I  would  accept  tlie  $100  under  protest.  Says  he:  *AU  right  I  will 
write  a  paper  here,  and  you  sign  it'" 

Thereupon  the  agreement  to  accept  $100  was  made  out,  and 
signed  by  Haar  in  his  own  name  and  in  the  name  of  his  wife, 
and  witnessed  by  Colvin.     Haar  testifies: 

"After  talking  with  Mr.  Colvin  at  the  office,  he  drew  that  agreement,  and 
1  agi'eed  to  accept  the  $100  in  settlement.  After  that  agreement  was  made,  1 
signed  it  for  my  wife.  Well,  yes,  I  signed  it  understanding  that  I  represented 
my  wife.  The  next  morning  after  I  had  signed  this,  I  told  my  wife  about 
what  I  had  don&     I  told  her  I  had  signed  it  for  $100." 

When  the  plaintiff,  the  wife,  was  upon  the  stand,  she  testified 
ber  husband — 

**Told  me  in  the  morning  that  he  bad  made  an  apointment  to  meet  him  down 
at  the  company's  office,  and  talk  it  over;  that  he  was  going  to  see  about 
a  settlement.  When  he  came  back  he  told  me  that  he  had  settled.  I  said: 
*What  made  you?  You  didn't  have  any  authority  to  settle.*  He  said  he  had 
settled  for  $100.  He  didn't  say  anything  about  signing  an  agreement  I  did 
not  ask  him  where  the  money  was.  He  didn't  tefl  me  whether  he  got  the 
;pi00  or  not" 

She  also  testified  that  the  draft  for  f  100,  dated  April  2,  1892, 
was  delivered  to  her,  and  that  she  made  an  indorsement  thereon, 
and  got  the  money  on  it.     She  adds; 

"I  knew  what  it  was  for.  It  was  told  to  me  by  my  husband.  He  told  me 
when  I  took  it  away  from  him.  He  hnd  it  in  his  pocket  for  two  days.  He 
told  me  it  was  a  check  for  $100  from  the  Insurance  company  on  this  policy.*' 

It  was  admitted  ux)on  the  trial  that  ^*she  knew  when  she  took 
that  and  indorsed  it  that  the  money  was  from  the  insurance  com- 
pany."    She  also  testified: 

"My  husband  told  me  in  the  morning  that  he  was  going  down  to  see  about 
the  settlement  of  that  claim.  I  understood  that  was  the  object  of  his  going 
4lown.  Question.  It  was  to  get  the  matter  compromised,  if  he  could?  An- 
swer. Yes,  sir." 
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opinions  on  state  Issues  with  himself,  and  whose  faith  and  opinions  are  differ- 
ent from  those  of  the  mayor,  and  who  belong  to  the  minority  party  both  in  the 
state  and  in  the  common  council.  At  a  meeting  of  this  board  duly  couTened, 
the  member  thna  chosen  by  those  members  of  the  common  conncU  who  thus 
belong  to  the  minority  party,  and  who  are  of  different  political  faith  from  the 
mayor,  presented  a  list  of  inspectors  to  represent  such  minority  party  in  the 
coming  election,  which  was  adopted  by  the  board,  and  the  persons  whose 
names  were  thus  selected  by  him  were  duly  appointed  by  a  majority  vote 
of  the  board.  The  mayor  seems  to  have  supposed  that  the  board,  as  sach, 
had  no  duty  to  perform  with  reference  to  the  person  thus  selected  by  this 
third  membtf ,  and  thei*efore  did  not  vote.  I  think  this  positicm  is  erroneous. 
It  is  true  that  the  persons  to  be  selected  to  represent  the  same  political 
faith  as  the  minority  member  are  to  be  *selected'—that  is,  named— solely  by 
him,  but  they  are  still  to  be  ^appointed'  by  the  board,  and,  notwithstanding 
such  selection,  it  still  remains  for  the  board  to  malce  them  inspectors.  It  is 
not  the  mere  fftct  that  a  person  is  sheeted  by  the-  minority  member  that 
makes  him  an  inspector;  it  is  the  npp(^ntment  of  the  board  as  such.  The 
board  must  appoint  the  persons  selected  by  the  minority  member;  and. 
If  the  board  neglect  or  refuse  to  make  the  appointment,  the  power  of  the  | 

court  may  be  invoked  to  compel  a  performance  of  this  duty.    The  qnestioo  | 

in  the  presmit  case  is  as  to  who  was  the  ^minority  member,'  within  the  mean-  I 

ing  of  the  statute.    At  the  meeting  of  the  board  above  mentioned,  after  the  I 

inspectors  representing  the  party  in  minority  on  state  issues  had  been  ap-  I 

pointed,  the  mayor  and  president  of  the  common  council  each  presented  lists  | 

of  names  of  persons  for  appointment  as  inspectors  to  represent  the  party  i 

<3t  the  same  political  faith  and  opinions  as  the  mayor.    That  presented  by  i 

the  mayor  was  not  adopted;   that  presented  by  the  president  of  the  common  , 

council  was  adopted,  but  only  by  the  concurring  vote  of  the  president  and 
the  third  member.    Throughout  the  meeting  these  members  of  the  board  I 

had  acted  in  unison,  and  in  opposition  to  the  mayor,  and  he  now  insists  that  I 

he  thereby  became  the  'minority  member,'  within  the  meaning  of  the  stat-  | 

ute.  and  had  the  right  to  select  the  inspectors  to  represent  the  party  of  his  I 

political  faith  without  regard  to  the  other  members  of  the  board.  I  think 
this  position  is  untenable.  The  evident  object  of  the  law  is  to  secure  to  the 
party  which  shall  be  in  a  minority  on  state  issues  representation  in  the  boards 
of  inspectors.  The  statute  requires  that  the  third  member  of  the  board  shall 
be  selected  by  those  members  of  the  common  council  who,  upon  state  issues, 
are  of  a  different  political  faith  from  the  mayor,  and  ccmtemplates  that  the 
inspectors  to  be  named  by  him  will  be  of  his  political  faith.  Now,  In  this 
case  the  third  member  was  selected  by  the  members  of  the  common  coimdl 
who  were  of  the  minority  party  upon  state  issues;  is  of  their  political  faith, 
and  of  dUfferent  political  faith  from  the  mayor;  while  the  mayor  and  the 
president  of  the  common  coimcil  are  of  the  majority  party  upon  state 
issues,  and  of  the  same  political  faith.  The  mayor  and  president  are 
made  members  of  this  board  by  statute.  The  thrid  member  is  left  to 
the  selection,  not  of  the  common  council  but  of  those  members  of  the 
common  council  who  are  of  different  faith  and  opinions  on  state  issues 
from  the  mayor,— in  this  case  by  the  minority  in  the  common  counciL 
—and  is  to  represent  such  minority  party  in  the  board.  The  status  of  this 
third  member  became  fixed  when  he  was  thus  selected.  He  is  In  this  case  the 
minority  member,  representing:  the  party  In  minority  upon  state  issues,  and 
the  person  to  whom  it  is  confided  to  name  the  inspectors  to  represent  that 
party  at  the  election,  and  who  are  to  be  appointed  by  the  board. 

**The  question  cannot  be  determined  by  the  conduct  of  individual  mem- 
bers  of  the  board  after  that  body  is  convened.  If  the  decision  were  to  rest 
upon  that,  it  might  easily  become  impossible  to  decide  who  is  the  minority 
member.  By  alternately  voting  with  each  of  the  others,  any  member  could 
render  it  impossible  to  say  who  is  the  minority  member.  The  statute  does 
not  involve  any  such  absurdity.  By  'minority  member*  In  the  statute  Is 
meant  the  member  representing  the  party  which  is  in  the  minority  upon 
state  issues,  and  who  is  at  the  same  time  of  different  political  faith  from 
the  mayor.    Nor  do  the  functions  of  the  minority  member  cease  when  be 
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lias  selected  the  Inspectors  who  are  to  represent  his  party  at  the  election. 
As  before  Indicated,  it  seems  clear  that  it  is  the  board  that  appoints  aU  of 
the  inspectors,  although  certain  of  them  are  to  be  named  solely  by  the  mi- 
nority member.  The  inspectors,  when  selected,  are  to  receive  *a  certiticate 
of  appointment'  from  the  board,  and  only  those  who  are  *nominated*  by  the 
bojird  and  sworn  can  receive  such  certificate.  Moreover,  it  is,  as  before  sug- 
gested, the  persons  who  are  selected  and  appointed  by  the  board  who  are 
to  be  inspectors,  and  it  Is  the  persons  'so  selected'  who  are  to  take  the  oath 
of  office  in  case  the  chief  of  police,  to  whom  It  is  confided  to  examine  into 
their  qualifications,  shall  find  them  qualified.  The  nauihip:  of  the  inspectors 
who  are  of  the  same  political  faith  as  the  minority  member  is  not  hi.s  sole 
right  and  duty.  He  is  still  a  member  of  the  board,  and  clothed  with  every 
right  and  power  that  is  possessed  by  any  other  member.  He  is  politically 
In  a  minority,  but  he  may  act  with  both  of  the  other  members,  or  with  either 
In  opposition  to  the  other;  and  where,  as  in  this  case,  the  member  who  is 
of  the  same  political  faith  as  the  mayor,  thus  making  the  mayor  one  of  the 
majority  of  the  board  in. numbers,  differs  with  the  mayor  as  to  who  shall 
be  appointed  inspectors  to  represent  their  party,  it  is  his  right  to  vote  with 
whichsoever  he  will,  and  the  persons  chosen  by  a  majority  vote  of  the 
board  are  the  persons  duly  and  propei'ly  appointed,  within  the  meaning  of 
the  statute,  and  entitled  to  be  examined,  sworn  in,  and  receive  the  certifi- 
cates of  appointment  If  this  was  not  so,  the  present  case  would  make 
manifest  the  utter  impossibility  of  obtaining  a  legally  constituted  board  of 
inspectors  whenever  the  two  members  composing  the  majority  should  differ 
as  to  the  persons  who  should  be  appointed.  Neither  the  mayor  nor  president 
of  the  common  council  has  any  greater  right  than  the  other  to  have  his  list 
appointed,  and,  if  the  third  member  must  remain  silent,  no  appointment 
can  possibly  be  made  until  an  agreement  between  them  is  reached.  The 
court  cannot  aid  either,  because  the  legal  rights  of  the  one  are  precisely  the 
same  as  those  of  the  other,  and  the  court  cannot  compel  either  to  adopt  the 
list  of  the  other.  It  seems  to  me  clear  that,  when  the  usual  case  is  presented 
of  a  difference  between  the  two  members  constituting  the  majority  of  the 
board  as  to  who  shall  be  made  the  inspectors  of  election  of  the  party  of 
their  political  faith  and  opinions,  the  minority  member  may  properly  and  le- 
gally vote  with  either  as  against  the  other.  That  was  done  in  this  case, 
and  the  persons  whose  names  were  presented  by  the  president  of  the  com- 
mon council  were  duly  and  legally  selected  and  appointed.  They  are  the 
persons  whose  names  should  be  published  in  the  official  papers  of  the  city, 
and  who  should  be  notified,  examined,  and  sworn  bi,  (if  found  qualified,) 
and  who  are  entitled  to  the  certificates  of  appointment  required  by  law.  No 
others,  so  far  as  these  papers  disclose,  have  ever  been  lawfully  appointed. 
Without  such  appointment,  the  publication  of  their  names  In  the  official  pa- 
pers and  the  taking  of  the  oath  of  office  cannot  make  them  officers  of  right, 
nor  confer  upon  them  any  legal  power  to  exercise  the  duties  pertaining  to  the 
office  of  inspectors  of  election.  The  statute  makes  it  the  plain  duty  of  the 
mayor  to  cause  the  names  of  the  persons  appointed  by  the  board  to  be  pub- 
lished in  the  official  papers  of  the  city  within  twenty-four  hours  after  the 
appointment  Is  made.  This  he  has  neglected  and  refused  to  do.  To  substi- 
tute names  of  persons  not  appointed  for  those  who  were  is  not  a  compliance 
with  the  law,  and  no  authority  can  be  thereby  jconferred  upon  such  persons. 
There  is  no  question  of  fact  arising  upon  the  papers  before  me,  and  I  am 
therefore  of  opinion,  for  the  reasons  ^ven,  that  a  peremptory  mandamus 
should  issue.'* 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

John  A.  Delehanty,  for  appellant 

Reilly  &  Hamilton,  (Edwin  Countryman,  of  counsel,)  for  respond- 
ent. 

v.24N.Y.s.no.  12—66 
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HEKRTCK,  J.  In  the  city  of  Albany  election  officers  are  ap- 
pointed by  a  board  of  election  commissioners,  pursuant  to  section 
15,  c.  171,  of  the  Laws  of  1892.  That  portion  of  it  pertinent  to  this 
inquiry  reads  as  follows: 

"All  inspectors  of  election,  poU  clerks  and  baUot  clerks  In  the  city  of  Al- 
bany shall  hereafter  be  selected  and  appointed  by  a  board  of  election  com- 
missioners which  shaU  be  composed  of  three  members  consisting  of  the 
mayor,  the  president  of  the  common  coimcil  and  a  third  member  to  be  selected 
by  those  members  of  the  common  council  of  different  political  faith  and 
opinions  on  state  issues  from  those  of  the  said  mayor  which  shaU  also  hare 
power  to  fill  all  vacancies  which  may  from  any  cause  arise;  but  if  from 
any  cause  whatever  the  said  board  of  election  commissi<»ier8  shoicTd  fail  to 
fiU  such  vacancy  or  if  such  vacancy  should  occur  on  the  day  of  election  the 
chief  of  police  of  said  city  is  hereby  empowered  and  dlrectea  on  his  own 
motion  to  IIU  such  vacancy.  It  shall  be  the  duty  of  said  t)ofkfd  of  election 
commissioners  at  least  thirty  days  before  any  election  for  each  election  dis- 
trict in  said  city  to  select  to  serve  as  inspectors  of  election  three  persons 
(two  of  whom  on  local  issues,  shall  be  of  different  poUtical  faith  and  opin- 
ions from  their  associates,  and  of  the  same  political  faith  and  opinions  as  the 
majority  of  the  electors  in  said  district,  as  determined  by  the  official  canvass 
of  the- votes  cast  by  said  electors  for  the  different  candidates  for  mayor  at 
the  previous  charter  election)  who  shall  be  citizens  of  the  United  States  and 
of  the  state  of  New  York,  of  good  character  and  able  to  read  and  write  the 
English  language  understandingly,  qualified  voters  in  the  city  of  Albany,  resi- 
dents of  the  election  district  for  which  they  are  appointed,  and  not  candi- 
dates for  any  office  to  be  voted  for  by  the  electors  of  the  district  for 
which  they  shall  be  selected.  The  inspectors  of  election  so  selected  for 
the  city  of  Albany  to  represent  the  party  of  the  same  political  faith 
as  the  minority  member  of  said  board,  shaU  be  selected  solely  by  such 
minority  member.  Immediately  after  and  within  twenty-foor  hours  from 
the  time  such  persons  are  so  selected,  the  mayor  of  said  city  shaU  cause 
the  names  of  the  persons  so  selected  for  inspectors  and  for  poU  derks,  sst 
hereinafter  provided,  stating  opposite  to  each  name,  the  residence  of  such 
person,  his  occupation  and  the  district  in  which  he  is  to  serve,  to  be  published 
three  times  consecutively,  in  each  of  the  official  city  newspapers,  which 
official  publication  shall  be  deemed  a  good  and  sufficient  notice." 

Subsequent  sections  of  tiie  act  provide  for  the  appointment  of 
pall  clerks  and  ballot  clerks  in  a  similar  manner. 

In  the  spring  of  1892,  James  H.  Manning  was  elected  mayor  of 
the  city  of  Albany  upon  the  Democratic  ticket,  Charles  H.  Anna* 
tage  was  elected  president  of  the  conmion  council  by  the  Democratic 
members  thereof,  and,  during  the  same  year,  Clifford  D.  Gregory 
was  selected  the  third  member  of  the  board  of  election  commis- 
t^loners  by  the  Eepublican  members  of  the  common  council  of  said 
city.  This  board,  so  constituted,  with  the  mayor  acting  as  chair- 
man or  president  thereof,  designated  the  election  officers  for  the 
election  held  in  the  fall  of  1892.  On  the  3d  day  of  March,  1893, 
Charles  H.  Armatage  and  Clifford  D.  Gregory,  as  commissioners  of 
the  board  of  elections,  signed  and  issued  a  notice  or  call  for  a  meet- 
ing of  such  board  upon  the  4th  day  of  March,  1893,  for  the  appoint- 
ment of  election  officers  to  serve  at  the  then  coming  spring  election, 
which  call  or  notice  was  served  upon  Mr.  Manning.  The  members 
of  the  board  met  pursuant  to  such  notice,  and,  upon  motion  of  Mr. 
Gregory,  and  by  the  vote  of  Mr.  Gregory  and  3ir.  Armatage,  Mr. 
Armatage  was  elected  chairman.  The  board  then  proceeded  to 
designate  election  officers.    It  appears  that  since  election  officers 
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had  last  been  selected  by  the  board,  the  boundaries  of  neai'ly  all  the 
election  districts  in  the  city  of  Albany  had  been  changed.  From  the 
minutes  of  the  proceedings  of  said  board,  it  appears  that  many  mo- 
tions and  resolutions  were  offered,  and  carried  or  lost,  and  that 
upon  all  these  motions,  except  two, — one  that  all  votes  takfen  upon 
questions  be  taken  by  yeas  and  nays,  and  another  a  motion  by  Mr. 
Manning  that  his  designation  of  inspectors  of  election  be  spread 
upon  the  minutes, — which  two  motions  were  adopted  unanimously, 
Mr.  Gregory  and  Mr.  Anuatage  voted  together,  and  Mr.  Manning 
voted  alone.  Mr.  Manning  offered  a  resolution  that  the  persons 
whose  names  were  on  the  list  attached  to  such  resolution  be  selected 
and  appointed  to  serve  as  inspectors  of  election  to  represent  the 
democratic  party.  The  resolution  also  recited  that  it  had  been  al- 
ready determined  by  this  board,  at  its  last  regular  meeting,  that, 
in  each  of  said  districts  whei^e  two  persons  were  named,  said  persons 
so  named  were  of  the  same  political  faith  and  opinions  as  tiie  ma- 
jority of  the  electors  in  said  several  districts  respectively,  to  wit, 
meiubers  of  the  Democratic  i>arty.  This  resolution,  it  will  be  ob- 
served, was  substantially  a  determination  by  the  board  of  the 
number  of  inspectors  of  election  alloted  to  the  different  parties 
in  the  several  election  districts  in  the  city,  and  also  a  designation  of 
the  persons  to  serve  in  those  districts  on  behalf  of  the  Democratic 
party.  This  resolution  was  beaten,  Messrs.  Armatage  and  Gregory 
voting  against  it,  and  Mr.  Manning  for  it.  Mr.  Armatage  then 
offer^  a  resolution  designating  as  inspectors  of  election  in  the 
several  election  districts  fii  the  city,  two  in  some  and  one  in  others, 
which  he  claimed  to  be  the  Democratic  list.  The  resolution  was 
adopted  by  the  vote  of  Messrs.  Armatage  and  Gregory,  and  Mr. 
Manning  voting  against  it.  Mr.  Manning  raised  a  question  that 
the  allotment  of  the  inspectors  of  the  election  in  the  several  dis- 
tricts was  not  in  accordance  with  the  law;  that,  where  two  were 
designated,  they  were  not  of  the  same  political  faith  and  opinions 
as  the  majority  of  the  electors  of  the  several  districts  for  which 
they  were  named  as  determined  by  the  vote  cast  for  mayor  at  the 
last  preceding  charter  election.  His  objection  was  overruled,  and, 
upon  appeal,  the  decision  of  the  chair  overruling  his  objection  was 
sustained  by  the  vote  of  Messrs.  Armatage  and  Gregory.  The  effect 
of  the  adoption  of  this  resolution  was,  of  course,  a  determination 
of  the  •  districts  in  which  the  Democrats  were  to  have  two  in- 
sx)ector8  of  election,  and  the  Bepublicans  one,  and  vice  versa.  Mr. 
Manning  then,  claiming  to  be  the  minority  member  of  the  board, 
presented  a  paper  in  which  he  declared  that  he  selected  the  persons 
named  therein  to  serve  as  the  Democratic  inspectors  of  election 
in  the  several  election  districts,  which  list  appears  to  apportion  the 
inspectors  in  the  several  election  districts'  in  the  prox>ortion  de- 
termined by  the  last  preceding  resolution.  Mr.  Gregory  then  offered 
a  resolution  that  the  persons  whose  names  were  subjoined  to  it  be 
appointed  and  selected  as  Republican  inspectors  of  election,  which 
I'esolution  was  adopted  by  the  votes  of  Messrs.  Armatage  and  Greg- 
ory, Mr.  Manning  declining  to  vote,  on  the  ground  that,  as  a  minority 
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member,  he*  had  no  right  to  vote  for  Bepubllcan  election  officere. 
The  names  on  the  lists  presented  by  Messrs,  Manning  and  Armatage 
are,  with  a  very  few  exceptions,  dissimilar.  'Rie  Manning  list, 
as  originally  presented,  gave  the  Democrats  the  majority  in  the 
same  number  of  distiicts  as  were  awarded  to  the  Democrats  at  the 
last  preceding  selection  of  election  officers  by  the  board.  The 
Armatage  resolution  gave  them  the  majority  in  a  lesser  nomber  of 
districts,  and  increased  the  number  of  Bepublican  election  officers 
to  a  corresponding  extent. 

It  appears  in  the  case  that,  ever  since  election  officers  have  been 
appointed  in  the  city  of  Albany,  it  has  been  the  custom  of  the 
Democratic  general  committee  of  the  city  of  Albany  to  prepare 
and  present  to  the  app)ointing  jwwer  a  list  of  the  names  of  per- 
sons to  be  appointed  as  the  Democratic  election  officers,  and  that 
such  persons  have  always  been  apjwinted,  and  it  was  so  done  by 
the  present  board  when  it  designated  election  officers  for  the  fail 
election  of  1892;  that  such  a  list  was  prepared  and  presented  by 
said  committee  at  this  time;  and  that  the  list  designated  by  Mr. 
Manning  contains  the  names  of  the  persons  upon  such  list  Messrs. 
Gregory  and  Armatage  claimed  that  the  respective  lists  for  which 
they  had  voted,  and  only  those,  contained  the  names  of  the  elec- 
tion officers  designated  by  the  board,  and  that  the  names  so  se- 
lected were  the  ones  to  be  published,  pursuant  to  thesStatnte,  and 
sworn  in  as  such  election  officers.  It  being  the  duty  of  the  mayor 
to  publish  the  list  of  names  selected  by  the  board,  Mr.  Manning 
proceeded  to  publish  as  the  Bepublican  list  of  inspectors  of  elec- 
tion the  names  in  the  list  contained  in  the  resolution  offered  by 
Mr.  Gregory,  and  voted  for  and  declared  carried  by  the  votes 
of  Messrs.  Armatage  and  Gregory,  and  as  the  Democratic  list  the 
names  contained  in  the  list  presented  by  himself,  and  claimed  to 
have  been  designated  by  him  as  the  **minority  member'*  of  snch 
board,  and  omitting  and  refusing  to  publish  as  Democratic  elec- 
tion officers  the  names  of  those  contained  in  the  resolution  offered 
by  Mr.  Armatage,  and  declared  carried  by  the  votes  of  Messrs. 
Armatage  and  Gregory.  Mr.  Armatage  applied  for  a  mandamus 
to  compel  Mr.  Manning,  as  mayor  of  the  city  of  Albany,  to  publish 
the  list  of  election  officers  apx)ointed  by  the  board,  contending 
that  the  names  included  in  the  two  lists  offered,  and  voted  for  by 
Mr.  Gregory  and  himself,  were  the  ones,  and  the  only  ones, -legally 
selected  by  said  board  for  that  election.  An  order  to  show  cause 
why  a  writ  of  peremptory  mandamus  should  not  issue  was  made 
returnable  at  a  special  term  to  be  held  at  chambers  at  4  o'clock 
in  the  afternoon  of  the  same  day  on  which  the  order  to  show  cause 
was  granted.  A  peremptory  writ  of  mandamus  was  granted  at 
such  special  term  held  at  chambers,  directing  Mr.  Manning,  as 
mayor,  to  publish  such  list  of  election  inspectors,  poll  clerks,  and 
ballot  clerks  as  was  presented  by  and  Tipon  motion  of  Mr.  Charles 
H.  Armatage.  An  appeal  was  taken  from  the  order  granting  such 
writ  to  this  court,  and  a  stay  of  proceedings  was  granted  pending 
the  hearing  and  determination  of  such  appeal     Upon  the  return 
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of  the  order  to  show  canse,  objection  was  taken  that  a  special 
term  held  at  chambers  had  no  jurisdiction  or  authority  to  issue 
a  writ  of  mandamus.  This  objection  was  overruled,  and  in  this 
we  think  the  learned  justice  erred. 

The  order  to  show  cause  was  made  returnable  to  a  special  term 
to  be  held  at  chambers.  The  order  that  the  peremptory  writ 
issue  is  entitled  as  having  been  made  at  chambers.  A  peremptory 
mandamus  cannot  be  granted  at  chambers.  People  v.  Donovan, 
135  N.  Y.  82,  31  N.  E.  Rep.  1009;  In  re  Wadley,  29  Hun,  12.  While 
this  is  sufficient,  perhai)s,  to  disx)ose  of  this  appeal,  yet,  as  the 
other  questions  presented  are  ones  that  are  liable  to  arise  from 
time  to  time  under  the  peculiar  election  law  of  the  city  of  Albany, 
it  is  perhaps  well  to  consider  also  the  merits  of  the  case.  It 
will  be  seen  that  the  real  question  involved  is,  who  is  the  minority 
member  of  the  board  of  election  commissioners,  and  who,  as  such, 
has  the  right  to  designate  the  election  officers  to  represent  the 
party  of  the  same  political  faith  as  himself?  This  presents  an 
interesting  question,  and  one  not  altogether  easy  of  solution.  The 
rule  is  well  settled  that  statutes  should  receive  a  sensible  construc- 
tion, such  as  will  carry  into  effect  the  legislature's  intention,  and 
avoid  unjust  and  absurd  conclusions.  Church  of  Holy  Trinity  v. 
IT.  S.,  143  U.  S.  457,  12  Sup.  Ct.  Rep.  511;  People  v.  Lacombe,  99 
N.  Y.  43,  1  N.  E.  Rep.  599.  The  intention  and  spirit  of  the  law 
must  be  sought,  and  must,  if  possible,  be  given  fuU  force  and 
effect  Prior,  contemporaneous,  or  even  subsequent  legislation 
upon  the  same  subject,  or  in  any  wise  relating  thereto,  may 
be  resorted  to  as  aids  to  the  proper  interpretation  of  a  statute. 
Tlie  substance  of  the  law  relating  to  the  appointment  of  election 
officers  in  and  for  the  city  of  Albany  first  appeared  in  chapter  298, 
tit.  21,  of  the  Laws  of  1883,  which  provided  that  such  election 
officers  should  be  selected  and  appointed  by  the  board  of  police 
commissioners  of  said  city,  and  further  provided  that  "the  inspect- 
ora  so  selected  for  the  city  of  Albany  to  represent  the  party  of  the 
same  political  faith  as  the  members  of  the  police  board  ♦  ♦  ♦ 
in  the  minority  shall  be  selected  solely  by  the  minority  members 
of  said  x)olice  board."  This  provision,  it  will  be  seen,  is  almost 
identical  with  that  contained  in  the  act  of  1892,  as  above  cited. 
At  the  time  of  the  passage  of  the  act  of  1883,  and  until  the  pas- 
sage of  chapter  99  of  the  Laws  of  1892,  the  board  of  police  com- 
missioners of  the  city  of  Albany  was  composed  of  the  mayor  of 
said  city  and  four  police  commissioners  elected  as  such.  These 
commissioners  were  all  elected  at  the  same  time.  An  elector 
could  only  vote  for  two  of  them,  the  intention  being  that  each  of 
the  dominant  parties  should  elect  two  members  of  such  board.  The 
mayor  was  elected  to  serve  for  a  term  of  two  years.  Police  com- 
missioners were  elected  to  serve  for  four  years.  The  result  of 
this  might  be,  and  sometimes  was,  that  the  police  commissioners, 
who  were  the  minority  members  during  two  years  of  their  term 
of  office,  were  a  part  of  the  majority  during  the  other  two  years. 
By  chapter  99  of  the  Laws  of  1892,  the  law  providing  for  the  elec- 
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tion  of  police  commissioners  for  the  city  of  Albany  waB  repealed, 
and  it  was  provided  that  thereafter  police  commissioners  shonld 
be  apx>ointed  by  the  mayor  in  the  manner  designated  in  such  stat- 
ute. The  act  contained  no  restrictions  npon  tiie  mayor  as  to  the 
X)olitical  faith  of  the  persons  appointed  police  conmiissioners.  It 
was  evident  by  this  and  other  acts  relating  to  the  city  of  Albany, 
passed  at  the  same  session  of  the  legislature,  that  it  was  Intended 
to  do  away  as  far  as  possible  with  so-called  ^Nonpartisan  boards 
of  Commissioners." 

It  is  apparent  that,  under  chapter  99,  a  police  conmiission  could, 
and  probably  would,  be  appointed  composed  entirely  of  persons  of 
the  same  political  faith,  and  then  we  would  have  a  commis^on  of 
one  party  selecting  election  officers  to  represent  all  x>arties.  To 
avoid  so  evident  an  abuse,  chapter  99  wa«  foUowed  up  by  chapter  171, 
first  referred  to.  It  is,  tben,  perfectly  apparent  that  the  intention 
of  the  legislature  was  to  have  election  officers  in  the  several  Section 
districts  of  different  political  faith;  to  have  men  appointed  who 
politically  would  have  nothing  in  common,  except  the  desire  to 
guard  and  protect  the  interests  of  the  party  they  represented  from 
invasion  by  the  other;  to  have  men  selected  who  would  not  act  in 
harmony  with  each  other,  but  who  would  be  in  a  condition  of  watch- 
fulness and  hostility  to  each  other,  so  that  the  electors  of  the  sev- 
eral parties  would  have  guards,  watchers,  and  protectors,  and, 
each  party  being  guarded  and  protected  in  its  rights  from  invasion 
by  the  other,  all  would  be  protected,  and  an  honest  election  secured; 
and,  as  the  means  of  carrying  this  out,  it  was  the  evident  intention 
that  the  representatives  of  one  party  should  not  select  the  election 
officers  for  the  other  party,  but  that  such  selection  should  be  made 
by  persons  in  political  antagonism  to  each  other.  Bearing  in  mind 
this  intention  and  evident  spirit  of  the  law,  let  us  see  if  it  can  be 
so  interpreted  as  to  carry  into  effect  that  spirit  and  intention.  The 
law  provides  for  the  selection  of  three  inspectors  of  election,  *two 
of  whom,  on  local  issues,  shall  be  of  different  political  faith  and 
opinions  from  their  associates."  It  then  provides  that  the  inspect- 
ors of  election  of  the  same  political  faith  as  the  minority  member  of 
said  board  shall  be  selected  solely  by  him.  It  is  obvious,  then, 
that,  when  he  has  made  his  designation  or  selection  of  inspectors, 
their  status  is  fixed,  and  it  then  becomes  the  duty  of  the  majority 
members  of  the  board  to  designate  for  the  remaining  inspectors  of 
election  persons  of  the  opposite  political  faith,  to  tiiose  designated  by 
the  minority  member.  The  wording  of  the  last-cited  provision  of 
the  act  is  peculiar.  It  is  not  a  provision  that  the  representative  o€ 
each  party  in  the  board  shall  designate  the  election  officers  for  that 
party;  neither  is  it  a  provision  that  the  members  of  the  board  shaD 
select  the  election  officers  who  are  of  the  same  political  faith  as 
themselves.  **The  inspectors  of  election  so  selected  to  represent 
the  party  of  the  same  political  faith  as' the  minority  member  of  said 
board  shall  be  selected  solely  by  such  minority  member."  There 
may  be  other  members  of  the  board  of  the  same  faith  as  the  mi- 
nority member.     It  recognizes  the  fact,  also,  that  there  may  be 
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divisions  on  local  Issues, — divisions  that  we  all  know  are  sometimeB 
more  absorbing  for  the  time  being  than  those  on  state  issues, — and 
while,  in  the  selection  of  the  third  member  of  the  board,  it  requires 
such  selection  to  be  made  by  those  of  opposite  political  faith,  ou 
state  issues,  to  that  of  the  mayor,  yet,  when  it  comes  to  the  selec- 
tion of  the  inspectors  of  dection,  the  requirement  is  that  two  of 
them  shall  be  of  different  political  faith  and  opinions  from  their 
associates,  not  on  state,  but  on  local,  issues.  It  is  common  knowl- 
edge that  in  municfpal  elections  persons  of  opposite  political  faith 
on  state  and  national  issues  have  combined  together  on  local  issues, 
and  bargained  away  the  iuterests  of  their  parties  on  state  or 
national  issues  to  subserve  their  local  interests.  Under  this  pro- 
vision of  the  law,  as  we  understand  it,  no  such  combination  can  be 
made.  A  carefiil  reading  and  consideration  of  the  provision  of 
the  statute  last  cited  make  their  purpose  apparent  As  we  have 
seen,  the  general  spirit  and  intention  of  the  law  is  to  secure  the  ap- 
pointment of  inspectors  of  election  antagonistic  to  each  other,  and 
that  the  representative  of  one  party  shall  not  select  the  inspectors 
for  the  other  party;  and,  so  far  as  the  division  of  the  iuspectors 
is  concerned,  the  test  is  their  antagonism  on  local  issues,  and  those 
portions  of  the  statute  last  referred  to  are  intended  to  insure  the 
carrying  of  such  intention  into  effect  by  compelling  the  appointment 
of  those  of  the  same  political  faith  as  the  minority  member,  giving 
him  absolute  protection  against  the  majority  members  of  the  board 
in  his  selection  of  members  of  his  own  party  faith,  cmd  preventing 
any  combination  between  two  members  of  the  board  to  select  all 
the  election  oificers;  for,  when  such  a  combination  is  formed,  the 
one  who  is  combined  against  becomes  the  minority  member,  and 
thus  entitled  to  designate  a  list  of  inspectors  himself,  thereby  defeat- 
ing the  object  of  the  combination,  all  that  is  left  for  those  who  have 
combined  together  to  do  being  to  appoint,  as  the  remaining  election 
officers,  persons  of  an  opposite  political  faith  to  those  designated 
by  the  minority  member,  thus  forcing  them  to  carry  out  the  spirit 
and  intention  of  the  statute,  which  possibly  they  miay  have  combined 
together  to  thwart  and  defeat. 

Who  is  the  minority  member?  It  must  be  apparent,  I  think,  by 
a  very  brief  consideration  of  the  matter,  that  the  status  of  parties 
does  not  determine  whether  a  member  of  this  board  is  a  majority 
or  a  minority  member.  The  Bepublicans  may  elect  the  mayor,  and 
the  Democrats  may  elect  a  majority  of  the  common  council,  and  the 
president  of  the  common  council  would  naturally  be  a  D«nocrat, 
and,  the  majority  of  the  common  councU  being  of  opposite  political 
faith  to  that  of  the  mayor,  the  third  member  would  be  a  Democrat. 
The  member  selected  by  the  common  council  is  not  necessarily  the 
minority  member.  The  statute  does  not  speak  of  him  as  such; 
he  is  derignated  by  it  as  "third  member."  The  members  of  the 
common  council  who  select  him  may  be  in  the  majority  or  in  the 
minority  in  the  city,  county,  state,  or  nation  They  may  be  the 
majority  or  the  minority  of  the  common  council.  The  party  in 
the  majority  in  the  city,  county,  state,  or  nation  at  the  time  that 
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the  members  of  the  board  are  chosen  may  be  in  the  minority  at  the 
next  election.  Nothing  is  to  be  determined  by  the  politick  faith 
of  the  inspectors  to  be  appointed.  In  one  election  district  the 
majority  may  be  of  one  party,  and  in  the  adjoining  district  of  the 
opposite;  and,  taking  the  city  as  a  whole,  the  majority  of  the 
inspectors  of  election  may  belong  to  the  party  which  is  in  the 
minority  on  the  total  vote.  The  third  member  may  be  in  a  political 
minority  in  the  board  so  far  as  state  issues  are  concerned, — ^the 
issues  which  determined  his  selection, — and  yet  be  one  of  the 
majority  of  the  board  on  local  issues,  which  issues,  as  we  have 
seen,  determine  the  selection  of  insx)ectors  of  election.  It  must 
be  apparent,  tlierefore,  that  the  majority  party  does  not  deter^ 
mine  who  are  the  majority  or  minority  members  or  member  ci 
such  board.  The  only  requirement  of  tiie  statute  as  to  the  third 
member  is  that  he  shall  be  chosen  by  the  members  of  the  common 
council  of  opposite  political  faith  on  state  issues  to  that  of  the 
mayor,  the  intention,  of  course,  being  that  the  person  so  chosen 
shall  also  be  of  opposite  political  faith  on  state  issues  to  that  of  the 
Tuayor.  The  statute  does  not  contemplate  that  he  shall  name  the 
inspectors  of  his  jwlltical  faith.  He  may  or  may  not  be  the 
minority  member  of  the  board.  If  he  is,  then  he  names  or  soMy 
selects  the  inspectors  of  his  i)olitical  faith;  if  he  is  not,  then,  as 
one  of  the  majority  of  the  board,  he  joins  in  selecting  inspectors  of 
tlie  opposite  political  faith  to  that  of  those  named  by  the  minority 
member. 

The  board  of  election  commissioners  is  appointed  to  hold  office 
for  a  tenn  which  covers  a  number  of  elections,  and  it  is  needless 
to  observe  that  it  is  no  new  thing  for  men  to  change  their  political 
faith;  so  that  what  would  be  a  politicfil  majority  in  the  board  at 
one  period  of  its  existence  might  very  well  become  a  political  minor- 
ity at  another  period.  I  hardly  think  that  any  one  would  con- 
tend that  where  there  had  been  such  a  change  of  faith,  or  where 
the  composition  of  the  board  had  been  changed  by  the  death, 
resignation,  or  removal  from  office  of  any  one  of  the  original  mem- 
bers of  the  board,  and  one  of  a  different  faith  installed  in  his 
place,  that  the  original  members  of  the  board  still  retained  their 
position  as  majority  and  minority  members  of  the  board.  The 
status,  then,  of  the  members  of  the  board,  does  not  become  fixed 
as  first  organized,  and  thereafter  remain  unchangeable.  To  hold 
that  would  be  placing  a  construction  upon  the  statute  which 
seems  to  me  woidd  lead  to  a  violation  of  its  spirit  and  intention, 
and  lead  to  unjust  and  absurd  conclusions.  That  the  status  is 
not  so  fixed  at  the  time  of  their  election  or  the  dection  of  any 
one  of  them,  I  think,  is  also  indicated  by  the  law  from  which  this 
is  taken, — the  one  authorizing  the  appointment  by  the  police  com- 
missioners of  the  city  of  Albany;  and  where,  as  before  stated, 
the  police  conunissioners  that  were  elected  as  such,  were  elected  for 
a  term  of  four  years,  and  the  mayor  was  elected  for  two  years, 
and  the  statute  at  that  time  prohibited  his  re-election,  it  was 
possible  for  those  who  were  the  minority  members  during  the  first 
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Iieriod  of  their  term  to  be  a  part  of  the  majority  of  the  board  dur- 
ing the  other  part  of  their  term.  Neither,  I  think,  can  it  be  con- 
Biatentiy  contended  that  when,  by  a  mischievous  or  corrupt  com- 
bination, or  by  a  union  of  m«nbers  on  local  issues  who  are  of  op- 
IK)site  x>oKtical  faith  on  state  op  national  issues,  the  one  who  was 
theretofore  a  minority  member  becomes  one  of  the  majority,  he 
can  at  the  same  time  still  retain  and  exercise  the  power  that  the 
statute  gives  to  the  minority  member.  Such  a  construction  would 
leave  one  member  of  the  board  without  any  voice  in  the  selection 
of  election  officers.  Such  a  construction  would  also  lead  to  the 
very  abuses  and  dangers  to  be  apprehended  from  permitting  a 
board  or  commission,  the  members  of  which  are  all  of  the  same 
political  faith,  to  appoint  the  election  officers,  not  only  for  their 
own,  but  for  the  opposing,  political  party.  If,  by  an  honest 
change  of  political  faith,  the  minority  of  the  board  becomes  the 
majority,  it  should  only  seek  to  control,  and,  it  seems  to  me, 
would  only  be  permitted  to  control,  the  appointment  of  the  in- 
Bpectors  for  its  own  party,  leaving  the  remaining  member  of  the 
board  to  select  those  for  his  party,  and  not  seeking  or  being  per- 
mitted to  control  the  api)ointment  of  officers  for  both  parties;  and 
I  can  see  reason  for  a  different  rule  when  the  minority  becomes 
the  majority,  not  by  an  honest  change  of  political  belief,  but  by 
a  mischievous  or  corrupt  combination,  or  by  a  union  upon  local 
fssmes.  To  hold  the  latter  would  be  to  hold  that,  within  the  in- 
tention and  spirit  of  the  law,  all  the  persons  appointed  election 
officers  may  be  appointed  by  members  of  the  same  faith  and  opin- 
ions upon  the  very  issues  the  law  says  the  inspectors  shall  be  di- 
vided upon.  This,  manifestly,  leads  to  an  unjust  conclusion,  is  con- 
trary to  the  intention  of  the  statute,  and  is  therefore  contrary  to 
the  canons  of  statutory  construction. 

How,  then,  is  the  question  of  who  is  the  minority  member  to 
be  determined?  One  way  is  by  the  actions  of  the  different  mem- 
bers of  the  board  from  time  to  time,  which  indicate  who  is  in 
truth,  within  the  meaning  of  the  statute,  the  minority,  and  who 
are  the  majority.  The  objections  that  are  made  to  this  construc- 
tion are  that  members  of  the  board  may  secretly  combine  together, 
OP  that  they  may  divide  their  votes  on  different  questions  that 
come  up,  and  only  vote  together  upon  the  appointment  of  inspect- 
ors, OP  that  there  may  be  a  secret  change  of  political  faith,  or 
that  the  majority  members  may  honestly  disagree  upon  the  names 
of  the  persons  to  be  appointed  by  them,  and,  then,  that  no  ap- 
pointment can  be  made  unless  the  third  member  votes  with  one 
or  the  other  of  them,  or  that  there  may  be  a  difference  of  opinion 
as  to  whether  some  of  the  persons  named  are  fit  persons  to  serve 
as  election  officers.  These  objections  do  not  in  any  wise  affect 
the  principle,  but  simply  present  difficulties  in  applying  it, — diffi- 
culties in  discovering  the  fact  whether,  in  truth,  the  minority  has 
become  a  part  of  the  majority  of  the  board;  whether  the  differ- 
ences are  over  particular  persons  to  be  appointed,  or  whether  there 
has  been  a  change  in  the  political  complexion  of  the  board,  by 
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honest  change  of  political  faith,  by  mischievouB  combination,  or 
by  a  union  upon  local  issues  of  those  opposed  to  each  other  on 
other  x>olitical  issues.  The  facts  in  this  case  do  not  present 
any  of  these  apprehended  difficulties.  It  will  be  time  enough  to 
meet  them  when  they  arise.  The  language  used  is  plain  and  un- 
ambiguous. The  words  "majority"  and  ^'minority"  are  words  in 
common  use,  and  have  ordinarily  a  well-understood  meaning,  and 
there  is  no  occasion  to  give  a  definition  of  those  words  here.  ^The 
words  of  a  statute,  if  of  common  use,  are  to  be  taken  in  their 
natural,  plain,  obvious,  and  ordinary  signification."  People  v. 
Wemple,  115  K  Y.  302-307,  22  N.  E.  Eep.  272.  If  we  give  the 
words  used  the  same  meaning  that  we  would  if  they  were  used 
in  any  other  statute,  we  will  have  no  difficulty  in  determining 
who  are  majority  members,  and  who  are  the  minority.  It  will 
be  by  seeing  who  are  acting  in  concert,  and  who  stands  alone.  It 
is  only  attempting  to  solve  that  meaning  by  political  considera- 
tions, and  by  the  x>olitical  beliefs  of  the  members  of  the  board, 
that  causes  any  difficulty  to  arise  in  determining  the  meaning  of 
the  words  used.  The  members  of  the  board  may  so  conduct 
themselves  as  to  make  it  difficult  to  discover  who  are  acting  to- 
gether, and  who  is  acting  alone,  but,  when  that  is  discovered,  the 
way  is  clear.  The  language  used  must  be  given  its  natural  and 
obvious  meaning.  Bank  v.  Colgate,  120  N.  Y.  381-394,  24  N.  E. 
Bep.  799.  Let  us  endeavor,  then,  to  determine  the  question  the 
same  as  we  would  if  it  was  a  statute  relating  to  a  private,  instead 
of  a  political  or  municipal,  corporation,  by  seeing  who  are  acting 
in  concert  with  each  other  and  who  stands  alone  in  the  board. 

It  is  apparent  from  the  proceedings  in  this  case  that,  whether  from 
a  change  in  political  belief  or  from  a  perverse  or  mischievous  combi- 
nation, or  from  a  union  on  local  issues,  the  majority  of  this  board  is 
differently  composed  than  it  was  when  last  it  met  to  perform  its  offi- 
cial duties.  Then  Mr.  Manning  and  Mr.  Armatage  were  acting  together. 
Now  Messrs.  Annatage  and  Gregory  are  acting  together.  They  unite 
in  the  issuing  of  the  notice  or  call  for  ameet  in  ^of  the  board.  Mr.  Man 
ning  formerly  presided  over  its  meetings.  They  unite  in  electing: 
Mr.  Armatage  to  preside  in  his  place.  They  united  in  awarding  to 
the  Democrats  the  majority  in  a  lesser  number  of  the  election  dis- 
tricts of  the  city  than  had  been  awarded  to  them  at  the  last  selec* 
tion  of  election  officers,  although  no  election  for  a  mayor  for  the 
<;ity  of  Albany  had  intervened.  There  is  no  disagreement  over  par- 
ticular names  of  persons,  nor  any  question  raised  as  to  the  fitness 
of  any  person  named  to  serve  as  an  election  officer.  The  disagree- 
ment and  division  is  as  to  the  entire  lists  of  names  presented.  Ever 
since  this  method  of  selecting  election  officers  has  been  in  vogue,  it 
appears  to  have  been  the  custom  to  appoint  as  Democratic  election 
officers  those  persons  whose  names  were  presented  by  the  Democratic 
general  committee.  Messrs.  Armatage  and  Gregory  united  in  re- 
jecting that  list,  and  appointing  other  persons  in  their  place 
They  finally  unite  in  naming  not  only  the  Democratic  inspectons 
but   the  Republican   election   officers.     They   unite   in   depriving 
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Mr.  Manning  of  any  voice  in  the  selection  of  these  officers,  and  it 
^eenis  to  me  that,  in  short,  thej  acted  in  concert  and  combination 
all  through  the  proceedings,  and  I  can  see  no  other  reasonable  con- 
struction of  their  acts  but  to  hold  that  thej  are  the  majority  of  the 
board.  If  they  are  the  majority  of  the  board,  it  necessarily  follows 
that  the  remaining  member  is  the  minority  member  of  the  board. 
This  construction,  I  think,  fully  carries  out  the  spirit  and  intention 
of  the  law,  and  it  necessarUy  results  in  having  election  inspectors 
appointed  by  those  who  are  in  hostility  to  each  other,  and  who  con- 
sequently will  appoint  inspectors  of  election  who  will  be  antago- 
nistic to  one  another,  which  is  what  the  law  intends  and  contem- 
plates, and  it  gives  to  the  words  used  in  the  statute  their  natural, 
plain,  obvious,  and  ordinary  signification.  Peojde  v.  Wemple,  su- 
pra. The  opposite  construction  will  allow  members  of  the  same 
political  faith,  or  those  who  have  entered  into  a  combination  with 
each  other  on  local  or  other  issues,  to  appoint  the  inspectors  for  both 
political  parties, — ^inspectors  who  will  act  in  harmony  with  each 
other,  and  with  a  common  purpose  and  understanding, — and  thus 
defeat  the  spirit  of  the  law.  That  this  latter  construction  is  a  dan- 
gerous one,  and  one  by  means  of  which  the  intent  and  purpose  of 
the  law  can  be  defeated,  has  an  illustration  in  this  case.  Not  only 
was  the  list  of  officers  presented  by  one  of  the  party  organizations 
ignored,  which,  although  contrary  to  precedent,  the  board  legally 
had  a  right  to  do,  but  it  also  appears  that  in  some  election  districts 
of  the  city  the  election  officers  named  as  Democrats  in  the  list  pre- 
sented by  Mr.  Armatage  were  in  truth  and  in  fact  Republicans;  so 
that  in  such  election  districts  all  the  election  officers  were  of  one  * 
political  faith.  To  what  extent  this  was  carried  does  not  appear 
from  the  papers  in  this  case,  which  are  somewhat  scanty,  owing, 
perhaps,  to  the  shortness  of  the  time  elapsing  between  the  order  to 
«how  cause  and  the  time  of  its  return;  but,  whether  few  or  many, 
they  afford  a  demonstration  of  the  evils  of  the  construction  con- 
tended for  by  the  relator,  and  the  propriety  and  necessity  of  the 
construction  we  have  placed  upon  this  statute,  to  carry  into  effect 
its  spirit  and  intent  It  would  follow  from  this  that  the  list  of 
inspectors  designated  by  Mr.  Manning  was  legally  designated  by 
him  as  the  minority  member  of  the  board;  but  it  is  said  that  the 
election  officers  shall  be  appointed  by  the  board,  and  that  the  Man- 
ning list  was  never  appointed  by  the  board,  but  was  simply  desig- 
nated by  Mr.  Manning.  It  is  true  that  the  board  is  to  make  the 
appointment,  but  the  statute  says  that  the  inspectors  of  election 
selected  to  represent  the  party  of  the  same  political  faith  as  the 
minority  member  shall  be  selected  solely  by  him;  and  it  follows,  as 
a  matter  of  course,  that  it  is  the  duty  of  the  board  to  appoint  as  in- 
spectors of  election  the  persons  so  selected  by  the  minority  member, 
-and  that  duty  can  be  enforced  by  mandamus,  and  because  they 
failed  to  perform  that  duty  does  not  affect  the  legality  of  the  action 
-of  the  minority  member.  The  persons  designated  by  Mr.  Manning 
to  serve  as  inspectors  of  election  having  been  legally  selected  by 
liim  as  the  minority  member  of  the  board,  and  it  being  the  duty  of 
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the  board  to  appoint  them  as  inspectors  of  election,  it  fonows  that 
the  relator  was  not  entitled  to  the  mandamus  prayed  for  bj  him, 
and  that  the  order  granting  it  should  be  reversed.  Let  the  order  of 
the  special  term  be  revers^  with  f  10  costs  and  printing  and  other 
disbursements. 

MAYHAM,  J.     I  concur  in  result 

PUTNAM,  J.,  (dissenting.)  After  a  careful  consideration  of  this 
case,  I  have  reached  the  conclusion  that  the  order  directing  a  per- 
emptory mandamus  to  issue  was  properly  granted  by  the  court 
below,  for  the  reasons  stated  by  Justice  FURSMAN  in  his  opimon. 
His  elaborate  review  of  the  questions  involved  renders  it  unneces- 
sary to  write  any  other  opinion  in  the  case.  The  order  should  be 
afQrmed,  with  costs  and  disbursements. 


In  re   FOLTS'   WILL. 

(Supreme  Court,  General  Term,  Fourth  Department    September,  1893.) 

1.  WiLT^s — Testamkktary  Capacity— Opinion  Evidenck. 

On  the  questi(Mi  whether  testator  was  possessed  of  testamentary  ca- 
pacity, it  is  proper  to  allow  the  subscribing  witnesses,  after  detailing  their 
conyersations  with  testator  at  the  time  the  will  was  executed,  to  state 
the  impression  produced  on  them  as  to  his  mental  condition. 
S.  Same— Contest— Competency  ok  Kxecitok  as  Witn'i^^s. 

On  a  contest  of  a  will,  the  interest  of  the  executor,  to  the  extent  of 
his  fees  for  administration,  does  not  disqualify  him  as  a  witness  tor 
proponent 

Appeal  from  surrogate's  court,  Jefferson  county. 

To  the  petition  of  Bussell  B.  Biddlecom  for  probate  of  the  will 
of  Simon  Folts,  deceased,  Lavina  Whaley  and  others  instituted  a 
contest,  and  from  a  part  of  the  decree  for  petitioner  contestants 
appeal.     Affirmed. 

On  March  31,  1890,  RusseU  B.  Biddleoom,  of  the  town  of  Oiieans,  named 
as  executor  in  the  will  of  Simon  Folts,  presented  a  petition  to  the  suROgate 
of  Jefferson  county  requesting  citations  to  the  heirs  and  next  of  kin  of  the 
deceased  to  attend  the  probate  of  his  wlU;  and  on  the  2d  of  June  a  sapple- 
mentary  petition  was  filed,  and  upon  the  return  of  citations  on  the  27th  of 
June,  1890,  Lavina  Whaley,  Lucy  A.  Baxter,  Harvey  Folts,  and  others,  heirs  at 
law  and  next  of  kin,  objected  to  the  probate  of  the  instmment  presented  and 
propounded  as  the  last  wiU  and  testament  of  the  deceased,  on  the  foUowiag 
grounds:  First.  That  the  instrument  was  not  published  according  to  law, 
and  "was  not  in  fact  duly  and  legally  made,  executed,  and  published,  and 
is  invalid  and  void."  Second.  "That  said  instrument  was  not  In  fact  made, 
executed,  or  pubMshed  by  said  deceased,  and  is  not  his  wiU,  and  is  not 
the  free  act  and  deed  of  said  deceased."  Third.  "That  at  the  time  said  la- 
st niment  is  alleged  to  have  been  made,  executed,  and  published,  said  de- 
ceased was  not  of  sound  and  disposing  mind  and  memory,  and  was  incom- 
petent to  make,  execute,  and  publish  a  valid  wUl.  Said  deceased  had  lost  his 
mind  and  memory,— could  not  write  or  speak  intelUgently.  That  said  in- 
strument was  not  signed,  executeil,  or  published  by  said  deceased.  Thai 
the  alleged  making,  execiitlon,  and  publishing  of  said  instrument  was  Insti- 
gated, obtained,  and   procui-ed  through  and  by  means  of  undue  influ^ice. 
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artiQce,  dmvfls,  and  fraud  practiced  upon  said  deceased,  and  said  alleged 
will  is  not  the  free  and  voluntaiy  act  and  deed  of  said  deceased,  and  is 
invalid  arid  void,"  Voluminous  evidence  was  taken  before  the  surrogate, 
and  on  the  29th  of  May,  1891,  he  made  his  decision  thereon,  and  found  as 
matters  of  fact,  viz.:  "(1)  That  the  testator,  Simon  Folts,  at  the  time  of  the 
execution  of  the  will  in  question,  on  the  7th  day  of  January,  1889,  the  day 
of  the  date  thereof,  had  testamentary  capacity  to  make  a  will  disposing 
of  his  property,  real  and  personal.  (2)  That  said  will  presented  for  probate 
was  dily  executed  in  compliance  with  the  statutes  in  regard  to  the  execu- 
tion of  last  wills  and  testaments.  (8)  That  said  will  was  drawn  by  Russ^ 
B.  Biddlecom  in  strict  compUance  with  instructions  received  by  said  Biddle> 
com  from  Simon  Folts  solely,  and  was  read  over  by  said  Biddlecom  to  said 
testator  Just  prior  to  the  time  it  was  signed  and  executed  by  said  testator, 
on  the  day  of  the  date  thereof.  (4)  That  the  testator  comprehended,  knew, 
and  understood  folly  the  contents  of  said  will,  and  the  disposition  ther^n 
made  by  him  of  his  property,  real  and  personal,  at  the  time  of  the  execution 
thereof.  (5)  That  he  was  not  under  any  restraint,  and  was  in  the  enjoyment 
of  his  mental  faculties,  uninfluenced  by  any  person  or  persons,  and  was  in 
all  respects  competent  to  make  a  testamentary  disposition  of  his  property, 
((j)  That  said  testator  signed  Ms  name  at  the  end  of  said  will  on  the  day 
of  the  date  thereof,  and  thereafter,  and  on  the  same  day  each  one  and  aU 
of  the  subscribing  witnesses  to  said  will  signed  their  names  thereto  respec- 
tively, each  at  the  request  of  said  testator,  and  in  his  presence.  The  wit- 
nesses Spencer  and  Dale  signed  In  the  presence  of  each  other.  The  witnesses 
Scoville.  Marshall,  Linkenfelter,  and  Beardsley  signed  in  tbe  presence  of 
each  other."  The  surrogate  decided  as  matters  of  law,  via.:  "(Ij^That  said 
wiU  must  be  admitted  to  probate.  (2)  Ther^ore  let  a  decree  De  entered 
herein  admitting  said  wUl  to  probate,  and  establishing  and  confirming  said 
will  as  a  good  acd  valid  will  of  real  and  personal  property,  and  awarding? 
letters  testamentary  thereon  to  the  executor  named  therein,  said  decree  to  be 
entered  of  even  date  herewith."  And  on  the  same  day  a  decree  was  entered 
admitting  the  wUl  to  probate,  and  decreeing  that  letters  testamentary  issue  to 
the  executor  named  in  the  will,  and  tluit  the  expenses  and  costs  of  proponents 
**be  paid  out  of  the  estate  of  said  deceased,"  upon  fiidng  the  sum  thereof  at 
$295.86.  June  9,  1891,  exceptions  were  served  and  filed.  June  25,  1891,  Lavina 
Whaley,  Lucy  A.  Baxter,  and  other  heirs  at  law  appealed  from  the  whole  of 
the  decree,  'Nsxcept  so  much  as  awards  costs  and  expenses  to  the  parties  who 
appeared  and  presented  said  will  for  probate." 

Argued  before  HARDIN,  P.  J^  and  MEBWIN  and  PABKEB, 
JJ. 

Porter  &  Walts,  for  appellants. 
Hannibal  Smith,  for  respondent. 

HAEDIN,  P.  J.  Simon  Folts  was  bom  near  Little  Falls,  in  Her- 
kimer connly,  September  1,  1815,  and,  when  about  20  years  of  age, 
his  father  removed  to  Jefferson  county,  where  the  deceased  re- 
sided until  the  time  of  his  deatiii,  which  occurred  at  LafargevUle 
on  the  17th  day  of  March,  1890,  at  the  age  of  74  years  and  6  months. 
Jane  Folts,  his  wife,  died  in  November,  1888.  The  testator,  at  the 
time  of  his  death,  owned  about  600  acres  of  land,  supposed  to  be 
worth  in  the  neighborhood  of  f 40  an  acre,  and  certain  personal 
property,  making  the  aggregate  of  his  estate,  both  personal  and 
real,  worth  about  t30,000.  His  only  heirs  and  next  of  kin  were 
his  sisters,  Catherine  Budlong,  Lavina  Whaley,  Salome  £.  Folts, 
Lucy  A  Baxter,  and  the  children  of  David  Folts,  a  deceased 
brotiier,  and  the  children  of  Eliza  Witherstine,  a  deceased  sis- 
ter.     By  the  terms  of  the   will,  one-half  of  the  real   and  per- 


Digitized  by 


Google 


1054  KEW  YORK  SUPPLBMEKI ,  vol.  24.  [Sup.  CL 

sonal  property  was  devised  and  bequeathed  to  Oideon  N.  Bnd- 
long,  Lucy  Budlong,  and  Salome  E.  Budlong,  the  children  of  Cath- 
erine Budlong;  and  one-fourth  of  the  estate,  real  and  personal, 
was  bequeathed  and  devised  to  the  children  of  his  deceased  brother, 
David  Folts;  and  the  other  one-fourth  was  bequeathed  and  devised 
to  the  children  and  descendents  of  his  deceased  sister,  Eliza  With- 
erstine.  The  will  contained  no  provision  in  favor  of  his  sisters 
Lavina  Whaley,  Lucy  A.  Baxter,  and  Salome  E.  Folts.  He  had 
resided  upon  his  farm  lands  until  the  fall  of  1888,  when  he  pur 
chased  a  house  and  lot  in  Lafarge\ille,  and  removed  thereto,  in 
which  he  remained  until  the  time  of  his  death.  His  wife,  Jane, 
had  a  short  illness  in  November  of  that  year,  when  she  died.  Be- 
fore  her  death  she  had  made  a  will  in  his  favor,  and  he  had  made 
his  will  in  her  favor.  On  the  6th  day  of  December,  1888,  the 
testator  executed  and  delivered  a  power  of  attorney  to  Bnasell  B. 
Biddlecom,  giving  him  ^'general  control  and  supervision  over  all 
the  lands"  belonging  to  him  in  Jefferson  county,  to  "collect  and  re- 
ceive all  dues,  notes,  rents,  and  invest  as  he  may  deem  proper 
all  moneys  he  may  receive  into  his  hands."  On  the  13th  of  Au- 
gust, 1888,  the  testator  and  his  wife  joined  in  a  lease  to  Josiah 
Sayles  of  the  600  acres  of  land  situated  in  the  town  of  Orleans, 
then  occupied  by  Sayles,  for  the  term  of  Ave  years,  at  an  amiual 
rental  of  |1,200,  containing  numerous  stipulations  not  necessaiy 
to  state.  On  the  7th  of  January,  1889,  the  testator  executed  his 
will  at  the  residence  of  his  sister  Mrs.  Budlong,  in  Lafargeville^ 
which  was  prepared  by  Mr.  Biddlecom,  the  executor,  at  fiie  re- 
quest of  the  testator.  Before  the  same  was  executed.  Dr.  Spencer, 
of  Watertown,  arrived  at  LafargevUle,  and,  after  dining  with  Dr. 
Dale,  visited  tiie  house  of  Mrs.  Budlong  in  company  with  Dr.  Dale, 
and  there  found  the  testator  and  Mr.  Biddlecom,  and  a  protracted 
conversation  was  had  between  the  deceased  and  the  physicians 
in  the  presence  of  Mr.  Biddlecom.  When  the  physicians  arrived 
at  the  house,  the  conversation  was  opened  by  the  testator  indicat- 
ing to  them  that  he  was  aware  of  the  object  of  their  visit,  using 
the  following  words:  *^  [you]  came  for  the  purpose  of  fiTnlJTig  out 
whether  I  [he]  knew  enough  to  make  a  will."  Near  the  dose  of 
the  conversation,  the  physiciajns  having  reached  the  conclusion 
that  the  testator  was  competent  to  make  a  will,  the  same  was  pro- 
duced by  Mr.  Biddlecom,  and  was  read  over  to  the  testator  in  its 
entirety,  and  certain  portions  of  it  were  reread,  and  the  provisions 
thereof  repeated  to  the  testator,  and  he  avowed  that  be  under- 
stood the  same,  and  that  the  wiU  was  in  accordance  with  his  wishes 
and  desires,  and  thereupon  he  sat  down  to  a  table,  which  was  pre- 
pared for  the  purpose  of  the  execution  of  the  will,  and  took  Ms 
pen,  and,  finding  some  little  difficulty  as  to  the  flow  of  the  ink, 
the  pen  was  replenished  by  the  hand  of  Mr.  Biddlecom,  and,  in  the 
presence  of  the  three  persons,  the  will  was  subscribed.  There 
were  some  imperfections  in  spelling  the  signature  of  the  testator, 
and  he  thereupon  declared  the  same  to  be  his  last  will  and  testa- 
ment, and  requested   the  two  physicians  to  become  subscribini: 
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witnesses  thereto.  The  attestation  clause  was  prepared,  and  in 
the  presence  of  the  testator,  and  at  his  request,  the  rwo  physicians 
affixed  their  signatures  bdow  the  attestation  clause.  It  seems 
that  the  testator  wrote  his  name  on  another  piece  of  i)aper  simul- 
taneously with  the  execution  of  the  will,  which  Dr.  Spencer  pre- 
served, and  produced  at  the  hearing  before  the  surrogate,  which 
was  received  in  evidence,  we  think  properly,  in  connection  with  his 
testimony  as  a  part  of  the  res  gestae.  In  re  Coleman,  111  N.  Y. 
227,  19  K  E.  Eep.  71. 

Apparently,  when  the  parties  separated,  the  will,  having  thus- 
been  subscribed  by  the  testator  and  the  two  physicians,  was  re- 
tained by  Mr.  Biddlecom  from  the  close  of  that  interview,  which  was- 
probably  well  on  in  the  afternoon,  until  about  7  o'clock  in  the  even- 
ing, when  four  persons,  in  pursuance  of  a  request,  met  the  testator 
and  Mr.  Biddlecom,  and,  in  the  presence  of  tiiose  four  persons,  the 
testator  acknowledged  the  execution  of  the  will,  and  declared  it  tO" 
be  his  last  will  and  testament,  and  requested  the  four  persons,  Sco- 
ville,  Marshall,  linkenfelter,  and  Beardsley,  to  witness  the  same,, 
and  they  thereupon,  in  his  presence,  and  in  the  presence  of  each 
other,  subscribed  their  names  to  a  second  attestation  clause  written 
just  below  the  one  subscribed  by  the  physicians.  Thereupon  the 
executor  took  the  will,  folded  it,  and  put  it  in  an  envelope,  and  hand- 
ed it  to  the  testator,  who  thereujwn  returned  it  to  the  executor,  with 
a  request  that  he  keep  the  same  safely  for  him,  and  he  did  so,  ap- 
parently, until  the  occasion  when  it  was  produced  in  the  surrogate's 
court  ITx)on  the  hearing  before  the  surrogate,  the  two  physicians 
were  called  in  behalf  of  the  proponents,  and  narrated  all  the 
facts  and  circumstances  occurring  in  their  presence  in  respect 
to  the  execution  of  the  wilL  The  executor  was  also  sworn 
as  a  witness,  and  he  narrated  the  facts  and  circumstances  at^ 
tending  the  execution  of  the  will  in  the  presence  of  the  physi-^ 
clans.  ^  After  giving  the  fact«  and  circumstances  thus  transpir- 
ing, these  three  witnesses  vouched  for  the  capacity  of  the  tes- 
tator, and,  in  differing  language,  expressed  the  conclusion  that 
his  acts  and  conversations  impressed  them  as  the  acts  and  con- 
versations of  a  rational  man.  They  fully  sustain  the  essential 
facts  to  warrant  the  belief  that  the  testator  was  comx)etent,  and 
that  his  '*act  was  free,  voluntary,  and  intelligent  Society  v.  Love- 
ridge,  70  N.  Y.  387;  Horn  v.  Pullman,  72  N.  Y.  270.  The  testimony 
of  the  four  witnesses  to  the  acknowledgment  to  the  execution  of 
the  will  in  the  evening  of  the  day  the  phyificians  attested  the  will 
was  produced,  and  after  detailing  the  facts  and  circumstances  ap- 
pearing at  the  time  of  the  acknowledgment  of  the  will  in  tiieir 
presence,  and  their  subscription  of  the  attestation  clause,  they 
freely  state,  in  substance,  that  from  their  observations,  and  from 
what  transpired  in  their  presence,  the  acts  and  utterances  of  the 
testator  impressed  them  as  being  rational.  Many  other  witnesses 
were  called  during  the  progress  of  the  hearing  before  the  sur- 
rogate, who  detailed  facts  and  circumstances  appearii^  in  their 
presence  antecedent  to  the  execution  of  the  vrfll  illustrative  of  the- 
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bearing,  conduct,  acts,  and  intelligence  of  the  testator.  After  de- 
tailing those  facts  and  circumstances,  they  ha^-e  expressed  the 
opinion  that  the  acts  and  utterances  of  the  testator  were  those 
of  a  rational  person.  It  was  conceded  by  the  contestants  during 
the  trial  that  the  testator  was  competent  up  to  1885.  To  meet 
the  evidence  of  the  proponents,  to  sustain  the  allegations  of  the 
contestants,  numerous  witnesses  were  called  before  the  surrogate 
to  testify  as  to  facts  and  circumstances  within  their  knowledge  and 
observation  relating  to  the  physical  and  mental  condition  of  the 
testator  prior  to  the  time  of  the  execution  of  the  will,  and  also  as 
to  his  condition  subsequent  to  its  execution,  and  they  were  allowed, 
after  "giving  their  observations  and  knowledge  of  acts  and  events 
transpiring  in  their  presence,  to  express  their  opinion  in  accord- 
ance with  the  rule  in  Glapp  v.  Fullerton,  34  N.  Y.  190;  and  they 
stated  that,  in  their  opinion,  the  acts  and  coDversations  of  the 
testator  impressed  them  as  being  irrational.  From  the  evidence 
given  it  appears  that  the  testator  was  a  laborious  man  during 
the  larger  portion  of  his  life,  and  that  he  was  xyrosperons,  and  ac- 
cumulated the  property  of  which  he  died  possessed,  and  that  he  had 
not  only  physical  vigor,  but  considerable  intelligence  and  ability, 
and  that  he  had  received  the  respect  of  his  neighbors,  and  was 
regarded  as  a  man  of  capacity  and  success  as  a  fanner.  Towards 
the  latter  years  of  his  life  he  had  became  accustomed  to  depend 
to  considerable  extent  upon  the  advice  and  suggestions  of  his  wifa 
Apparently,  from  the  evidence  given  on  the  side  of  the  contestants, 
there  were  days  when  he  was  in  more  or  less  im][Kdred  conditi<Hi 
of  memory,  and  following  such  days  would  be  days  in  which  he  was 
in  better  condition  of  mind  and  memory.  Doubtless,  when  the 
witnesses  speak  of  his  condition  when  they  say  his  acts  were  those 
of  a  rational,  intelligent,  unimpaired  mind,  they  saw  and  observed 
him  on  his  better  days,  and  many  of  the  observations  and  acts 
which  Impressed  the  witnesses  who  were  called  to  say  that  their 
impressions  were  that  his  acts  were  not  rational  transpired  on  Ids 
poorer  days.  That  he  should  have  **good  days"  and  "poor  days" 
is  not  at  all  a  contrary  condition  in  which  persons  in  advancing 
years  are  found.  In  considering  the  evidence  given  by  the  propo- 
nents, and  the  evidence  given  by  the  contestants,  notwithstanding 
some  of  the  imperfections  and  irrational  acts  detailed  by  the  wit- 
nesses for  the  contestants,  it  must  be  borne  in  mind  that  "the  fact 
that  an  aged  person  is  foi^etful,  and  at  thnes  labons  under  sKgjit 
delusions,  does  not  per  se  establish  want  of  testamentary  capacity,* 
(Society  v.  Loveridge,  supra,)  and  that  it  must  be  said  that  there 
is  no  presumption  against  a  Will  because  made  by  a  man  of  ad- 
vanced years;  *^or  can  incapacity  be  inferred  from  on  enfeebled 
condition  of  mind  and  body,"  (Horn  v.  Pullman,  72  N.Y.  276;)  and  it 
must  also  be  borne  in  mind  that  the  burden  of  proof  is  upon  the 
proponents  to  show  by  prima  facie  proof  a  testamentary  capaci^ 
at  the  time  of  the  execution  of  the  will,  (In  re  BamsdeU,  [Sup.]  Z 
N.  Y.  Supp.  499.) 

After  a  protracted  examination  of  the  evidence  found  In  the 
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appeal  book,  and  applying  the  rales  referred  to  in  the  cases  to 
which  allusion  has  been  made,  as  well  as  others  bearing  upon  the 
subject,  the  conclusion  is  reached  that  the  findings  of  the  surrogate 
are  sustained  by  the  weight  of  the  evidence  ui)on  which  he  was 
called  upon  to  act  in  respect  to  the  capacity  of  the  testator  at  the 
time  of  the  execution  of  the  wUL  The  will  accords  with  previous 
declarations  made  by  the  testator  in  respect  to  the  disposition 
of  his  property.  Nor  do  we  think  that  a  case  of  undue  influence 
was  made  out  by  the  testimony  furnished  before  the  surrogate, 
(Brick  V.  Brick,  G6  N.  Y.  144;)  nor  that  his  disposition  of  his  prop- 
erty was  produced  by  improper  influences,  (Carpenter  v.  Soule,  88 
N.  Y.  257;  In  re  Martin,  98  N.  Y.  193;)  nor  does  the  evidence  show 
that  the  testator  was  laboring  under  an  Insane  delusion  at  the  time 
of  his  execution  of  the  will,  (opinion  of  Merwin,  J.,  in  Be  White, 
[Sup.]  5  N.  Y.  Supp.  295;  Id.,  121  N.  Y.  406,  24  N.  E.  Bep.  935.)  The 
forepfoing  views  lead  us  to  agree  with  the  surrogate  in  his  con- 
clusions of  fact  stated  in  his  decision  upon  which  the  decree  was 
entered. 

The  learned  counsel  for  the  appdlants,  upon  the  argument  and 
in  his  brief,  has  called  our  attention  to  some  exceptions  taken 
during  the  trial  before  the  surrogate.  Scoville,  one  of  the  wit- 
nesses caDed  for  the  proponents,  who  subscribed  the  second  attes- 
tation clause,  gave  the  facts  and  circumstances  transpiring  on  the 
occasion  of  his  subscribing  his  name,  and  the  following  question 
was  propounded  to  him:  "Question.  What  do  you  say  from  the 
acts  that  occurred  that  night, — ^the  acknowledgment  of  Mr.  Folts 
to  this  will,  the  signature,  and  your  witnessing  there?  What  do 
you  say  as  to  whether  those  acts  and  words  of  Mr.  Folts, — ^whether 
he  was  sane?''  This  was  objected  to  by  the  contestants  on  the 
ground  that  it  was  incompetent  and  immaterial;  and,  second, 
"It  appears  the  will  had  been  drawn  and  executed  prior  to  this 
time,  and  that  the  condition  of  the  man  is  not  competent  with  a 
view  of  establishing  his  mental  capacity  for  executing  the  will 
prior  to  this  time^"  The  objections  were  overruled,  and  an  ex- 
ception taken,  and  thereupon  the  witness  answered:  **!  should 
have  to  say  that  he  was,  as  far  as  I  could  ascertain  from  anything 
that  I  could  see."  Marshall,  another  of  the  subscribing  witnesses, 
was  called,  and  testified  to  the  acts  and  declarations  occurring  at 
the  time  of  subscribing  the  second  attestation  clause,  and  there 
was  projwunded  to  him  the  following  question:  "Question.  What 
do  you  say  as  to  the  declarations  and  acts  of  Mr.  Folts  on  the  oc- 
casion of  the  acknowledgment  of  this  will,  this  signature,  and  the 
witnessing  there  on  that  occasion?  What  do  you  say  as  to  wheth- 
er he  was  sound  or  not?**  This  was  objected  to,  on  the  ground 
that  it  was  incompetent  and  immaterial,  and  witness  was  not  com- 
petent to  give  his  opinion.  The  objections  were  overruled,  and  an 
reception  taken.  Thereupon  the  witness  answered:  *1  saw  noth- 
ing to  the  contrary.''  Linkenfelter,  another  subscribing  witness, 
was  called,  and  detailed  the  circumstances  occurring  at  the  time 
of  the  subscription  of  the  second  attestation  clause,  and  the  follow- 
v.24N.Y.s.no.l2— 67 
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ing  question  was  put  to  him:  "Question.  What  do  you  say  from 
the  acts  and  words  and  appearance  of  Mr.  Folts  on  this  occasion, 
and  the  acknowledgment  of  this  will,  and  the  request  for  your  wit- 
nessing it, — ^whether  he  was  sane  or  not?''  This  was  objected  to 
as  incompetent  and  immaterial,  and  that  the  question  is  not  proper, 
and  witness  is  not  shown  competent  to  testify  upon  the  subject 
The  objections  were  overruled,  and  an  exception  taken.  The  an- 
swer of  the  witness  was:  *^  should  take  the  ground  that  I  was 
not  competent  to  say  whether  a  man  is  competent,  but  he  sat 
there,  and  answered  the  questions  all  right  that  Mr.  Biddlecom 
asked  him,  and  appeared  all  right  and  natural.''  Thereupon  the 
following  question  was  propounded:  ^^uestion.  I  am  talking 
about  these  acts.  What  do  you  say  from  what  you  observed  there 
in  reference  to  these  acts?  Answer.  His  acts  were  all  right.  He 
sat  there  and  answered  the  questions.  He  appeared  all  right 
I  will  say  that"  In  considering  the  objections  made  to  the  evi- 
dence, it  is  to  be  observed  that  no  specific  objection  was  taken  that 
the  witness  "is  not  legally  competent  to  express  an  opinion  on 
the  general  question  whether  the  mind  of  the  testator  was  sounl 
or  unsound."  Clapp  v.  Fullerton,  34  N.  Y.  195.  The  answers 
given  by  the  witnesses  indicate  that  they  did  not  understand  they 
were  called  upon  to  express  their  judgment  generally  as  to  the 
testator,  but  rather  to  express  the  impression  produced  upon  them 
there  made  by  the  acts  and  circumstances  transpiring  on  the  oc- 
casion of  the  acknowledgment  of  the  will. 

In  Paine  v.  Aldrich,  133  N.  Y.  544,  30  N.  E.  Eep.  725,  where  the 
rule  in  respect  to  the  opinions  of  witnesses  was  under  considera- 
tion, it  appears  that  the  trial  court  allowed  the  following  questions: 

"  'From  the  conversations  you  had  with  him  and  from  his  actions,  his  acts 
in  your  presence,  were  those  conversations  or  those  acts  those  of  a  rational 
or  an  irrational  man?'— which  the  witness  answered  In  his  own  way.'* 

That  rule  was  approved,  and  is  in  accordance  with  the  rule  as 
stated  in  People  v.  Conroy,  97  N.  Y.  62,  where  it  was  said: 

•To  render  the  opinion  of  one  not  an  expert  competent  in  such  a  case.  It 
must  be  limited  to  his  conclusion  from  the  specific  facts  his  testimcmy  dis- 
closes." 

In  Hewlett  v.  Wood,  55  K.  Y.  634,  it  was  said  that  persons  not 
experts,  testifying  to  facts  and  incidents  in  relation  to  a  testa  lor 
tending  to  show  soundness  of  mind  or  the  contrary,  may  testify  to 
the  impression  produced  upon  them  thereby,  and  also  whether*  the 
acts  and  declarations  testified  to  seem  to  them  rational  or  irrational, 
but  they  may  not  as  to  the  general  soundness  or  unsoundness  of 
mind  of  the  testator. 

In  Holcomb  v.  Holcomb,  95  N.  Y.  316,  the  rule  was  discussed, 
and  it  was  again  asserted  that  the  '^testimony  must  be  limited  to 
his  conclusions  from  the  facts  testified  to  by  him." 

2.  We  think  the  ruling  made  in  the  course  of  the  cross^xaml- 
nation  of  the  witness  Linkenfelter  presents  no  error.  Before  the 
witness  left  the  stand,  he  was  permitted  to  testify  all  he  was  com- 
petent to  speak  of  within  the  rule 
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3.  Mr.  Blddlecom,  the  executor,  was  called  in  behalf  of  the  pro- 
ponents, and  stated  that  he  drew  the  will,  and  that  he  had  re- 
sided in  Lafargeville  50  years,  with  the  exceptions  of  3  years,  when 
he  was  county  clerk;  and  then  he  was  asked  to  state  generally 
the  business  transactions  he  had  had  with  the  deceased,  and  his 
relations  with  him.  This  question  was  objected  to  by  the  con- 
testants on  several  grounds,  and  among  them  '^at,  being  the 
sole  executor  and  interested  in  the  estate  to  the  extent  of  his  fees, 
he  is  incompetent,  under  the  section  of  the  Code.'*  The  objection 
was  overruled,  and  an  exception  was  taken.  When  Bugg  v.  Rugg, 
21  Hun,  383,  was  before  this  court,  in  the  course  of  the  opinion 
prepared  by  me,  I  said: 

"Jenks,  who  was  named  as  one  of  the  executors,  wns  nlso  caUed  as  a  wit- 
ness in  behalf  of  the  proponents,  and  gave  evidence  of  the  facts  and  circum- 
stances attending  the  execution  of  the  will.  His  testimony  was  objected  to 
by  the  contestants.  But  the  authorities  require  us  to  hold  that  he  was  a 
competent  witness,  and  that  his  testimony  was  properly  received  by  the 
surrogate.  McDonough  v.  Loughlin,  20  Barb.  238;  Society  v.  Loveridge,  70  N. 
Y.  387;  Pruyn  v.  Brinkerhoff,  7  Abb.  Pr.  (N.  S.)  401.  We  must,  in  considering 
the  question  raised  in  respect  to  the  due  execution  of  the  will,  give  effect  and 
force  to  the  evidence  given  by  Jenks.  He  was  a  man  about  sixty  years  of 
age,  [Biddlecom  was  about  sixty-eight;]  had  been  accustomed  to  draw  wills, 
and  supervise  their  execution;  and  the  evidence  given  by  him  is  to  the  ef- 
fect that  the  essentials  to  a  due  execution  were  all  observed;  and  he  is  em- 
phatic in  his  statements  that  the  testator  subscribed  his  name  before  the 
subscribing  witnesses.  It  is  settled  beyond  doubt  or  discussion  that  the  duo 
execution  of  a  will  may  be  established  by  other  evidence  than  such  as 
may  be  derived  from  the  subscribing  witnesses." 

That  case  was  affirmed  by  the  court  of  appeals.  See  83  N.  Y. 
592. 

In  Re  Smith,  95  N.  Y.  516,  the  executor  who  presented  the  will 
for  probate  was  "the  principal  legatee,''  and  therefore  the  case 
is  distinguishable  from  the  one  before  us.  That  case  is  explained 
by  Ruger,  0.  J.,  in  Re  WUson,  103  N.  Y.  374,  8  N.  E.  Rep.  731.  In 
Lane  v.  Lane,  95  N.  Y.  494,  the  witness  was  not  only  executrix, 
but  a  legatee,  and  the  case  therefore  differs  from  the  one  before 

US. 

Our  attention  has  been  called  to  numerous  other  exceptions 
taken  during  the  trial.  We  have  examined  them,  and  are  of  the 
opinion  that  they  do  not  require  us  to  order  a  new  trial. 

In  Clapp  V.  Fullerton,  34  N.  Y.  190,  it  was  said  in  respect  to 
appeals  from  surrogates'  courts  that — 

*The  review  is  in  the  nature  of  a  rehearing  In  equity;  and  the  admission  of 
Improper  evidence  on  the  original  hearing  will  not  Justify  a  reversal  of  the 
final  decision,  if  the  facts  established  by  legal  and  competent  evidence  are 
plainly  sufficient  to  uphold  it" 

The  substance  of  the  rule  has  been  put  into  section  2545  of  the 
Code  of  Civil  Procedure,  in  the  following  language: 

**Bat  such  a  decree  or  order  shaU  not  be  reversed  for  an  error  In  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court  that  the  ex- 
ceptant was  necessarily  prejudiced  thereby." 
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In  re  Smith,  95  K.  Y.  627;  Horn  ▼.  Pullman,  10  Hun,  471,  af- 
firmed 72  N.  Y.  269-;  Brick  v.  Brick,  supra;  In  re  White^  121  N.  Y. 
406,  24  K  E.  Bep.  935. 

That  part  of  the  surrogate's  decree  awarding  costs  to  the  pro- 
ponents was  not  appealed  from,  and  is  not  here  for  consideraticm. 
That  part  of  the  surrogate's  decree  awarding  costs  was  within 
his  discretion.  Bo  much  of  the  decree  as  is  appealed  from  should 
be  affirmed,  with  costs  payable  out  of  the  estate.  Code  CSvH  Proc 
§  2589;  In  re  Wilson,  103  N.  Y.  377,  8  N.  E.  Eep.  731;  In  re  Bud- 
long,  33  Hun,  236,  affirmed  100  X.  Y.  206,  3  N.  E.  Bep.  334.  De- 
cree of  the  surrogate's  court  of  Jefferson  county,  so  far  as  the 
same  is  appealed  from,  affirmed,  with  costs  to  the  respondentSi 
payable  out  of  the  estate.     All  concur. 


MATTIGB  V.  WILCOX. 
(Supreme  Ck)urt,  General  Term,  ITourth  Department    September*  1883.) 

1.  Libel — What  Constitutes— PMvn.EGED  Comhunicatioks. 

Defendant  a  taxpayer  of  the  Tillage  where  ttie  parties  resided,  published 
concernlDg  plaintiff,  an  attorney,  the  following:  "Make  M.  attorney  for  the 
yiUage,  so  that  every  person  that  gets  spanked  on  the  ice  wOl  be  able  to 
obtain  a  Judgment  of  from  $1,000  to  $10,000  against  the  vfllaga"  Hdd,  that 
the  pubUcation  was  libelous,  and  not  privileged. 

2l  Witness— Examination— LsADiNe  Questions. 

'  Defendant  testified  that  he  published  the  article  in  good  faith,  to  correct 
abuses,  and  protect  himself  and  other  taxpayers.  Hdd,  that  It  was  not  error 
to  sustain  an  objection  to  a  question  put  to  defendant  which  assumed 
that  comments  had  been  made  by  the  inhabitants  of  the  viUage  as  to  the 
acts  and  conduct  of  plaintiff,  and  asked  the  witness,  "was  the  opinion 
frequently  expressed  that  he  was  not  a  proper  person,  under  the  drcnm- 
stances,  to  be  thus  employed?"  since  the  question  was  leading,  and  cafled 
for  hearsay  opinions. 

8.  TaiAii— Instructions. 

Where  the  charge  is  favorable  to  the  unsuccessful  party,  it  Is  not  error 
to  refuse  requests,  some  of  which  are  not  appUcable  to  the  case,  and  some 
of  which  are  but  repetitions  of  instructioDs  already  given. 

Appeal  from  circuit  court,  Otsego  county. 

Action  by  Burr  Mattice  against  Henry  Wilcox  to  recover  damages 
for  libel.  From  a  judgment  entered  on  the  verdict  of  a  jury  in 
favor  of  plaintiff,  and  from  an  order  denying  his  motion  for  a  new 
trial,  made  on  a  case  and  exceptions,  defendant  appeals.     Affirmed. 

For  report  of  decisions  on  prior  appeals,  see  13  N.  Y.  Supp.  330, 
and  29  N.  E.  Eep.  1030. 

Argued  before  HARDIN,  P.  J.,  and  MERWIN,  J. 

P.  R  Gilbert  and  0.  L.  Andrus,  for  appellant 
Douglass  W.  Miller,  for  respondent. 

HARDm,  P.  J.  In  1890  the  plaintiff  was  a  citizen  of  the  villajre 
of  Oneonta.  He  was  an  attorney  and  counselor  of  tlie  supreme 
court  He  had  been  employed  by  the  village  as  corporation  attorn^, 
and  had  had  charge  of  several  suits  in  its  behalf.    He  had  for  two 
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y^ors  prior  thereto  been  an  assessor  of  the  town.  The  defendant 
was  a  resident  of  the  village  of  Oneonta,  owning  considerable  prop- 
erty therein,  upon  which  he  paid  taxes.  He  took  the  manuscript 
for  the  circular  set  out  in  the  pleadings  to  Sidney,  and  had  800 
copies  printed,  and  when  the  same  were  received  in  the  village  of 
Oneonta  he  distributed  them  very  extensively  among  the  citizens  of 
that  locality, — ^many  of  them  to  the  taxpayers.  Quite  a  number  of 
the  circulars  were  placed  in  the  hands,  by  the  defendant,  or  at  his 
instigation,  of  persons  who  were  not  taxpayers.  In  the  first  count 
of  the  complaint  it  is  alleged,  viz.: 

••That  tbe  defendant  on  or  about  the  Ist  day  of  February,  1890,  wickedly 
nnd  maliciously  iutending  to  injure  the  plaintiff  in  bis  good  name,  credit,  and 
fame,  and  to  injm'e  him  in  his  profession  and  business  as  an  attorney  and 
counselor  of  this  court,  and  to  bring  him  into  disrepute  and  contempt  amon^ 
all  his  neighbors  and  other  good  and  worthy  citizens,  and  to  cause  It  to  be 
believed  and  suspected  by  his  said  neighbors  and  other  citizens  that  the 
plaintiff  had  been  and  was  guilty  of  malpractice  in  the  practice  of  his  pi-o- 
fesslou,  and  was  incompetent  to  properly  discharge  the  important  duties  of 
his  profession,  and  especially  of  his  position  as  attorney  and  counsel  to  The 
Iward  of  trustees  of  the  village  of  Oneonta,  and  to  vex,  harass,  and  oppress 
him,  the  defendant  did  on  the  1st  day  of  February  aforesaid,  at  Oneonta, 
X.  Y.,  falsely,  wickedly,  and  maliciously  compose  and  publish,  and  cause  and 
procui-e  to  be  published,  in  handbills,  (a  copy  of  which  is  hereto  annexed 
nnd  forms  a  part  of  this  complaint,)  and  circulated  and  cause  to  be  circu- 
lated extensively  in  the  village  of  Oneonta  and  vicinity,  of  and  concerning 
him.  the  said  plaintiff,  a  false,  scandalous,  and  defamatory  libel,  containing, 
among  other  things,  the  false,  scandalous,  malicious,  defamatory,  and  liboions 
nvitter  following,  of  and  concerning  the  said  plaintiff,  that  Is  to  say:  'Make 
Burr  Mnttlce  attorney  for  the  village,  so  that  every  person  that  gets  spanked 
on  the  ice  will  be  able  to  obtain  a  judgment  of  from  fl,000  to  $10,000  asalnst 
the  vlllnge.'  meaning  thereby  to  charge  plaintiff  with  want  of  skill  and  cire, 
ns  the  attorney  for  the  viUage  of  Oneonta,  In  defending  certain  suits  against 
said  village,  and  meaning  to  charge  thereby  and  did  charge  plaintiff  with 
neglect  in  the  care  and  management  ol  suits  against  the  said  village,  and 
with  wrongful  and  dishonest  conduct  in  his  professional  dealings  as  the  at- 
torney of  said  village." 

The  language  quoted  from  the  circular  is  known  in  the  circular 
as  the  second  paragraph.  The  complaint  then  proceeds  to  state 
that  the  circular  contained  another  paragraph,  known  as  the  eighth 
subdivision  of  the  circular,  which  is  set  out  in  the  following  lan- 
guage: 

"Elect  Burr  Mattice  and  Henry  Potter  assessors  to  put  up  the  valuation 
so  that  the  trustees  can  rob  the  taxpayers  on  the  two  per  cent,  levy.*' 

The  complaint  avers  that  the  defendant  intended  to  charge  the 
plaintiff — 

''With  corruptly  and  dishonestly  entering  into  an  unlawful  and  collusive 
agreement  with  the  board  of  trustees  of  said  viUage  to  unlawfuUy  and  cor- 
ruptly increase  the  assessed  valuation  of  the  said  village  for  the  purpose  of 
extorting  money  from  the  taxpayer  of  said  village,  which  said  libel  is 
ftUse  and  untrue." 

When  the  defendant's  answer  was  served  the  plaintiff  interpored 
a  demurrer,  which  was  sustained  at  special  term;  and  the  decision 
made  at  special  term  was  brought  before  this  court,  and  our  decl- 
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Bion  thereon  waB  made  iti  1891.  The  opinion  ddivered  on  that 
occasion  appears  in  13  N.  Y.  Supp.  330.  In  the  course  of  that 
opinion  we  said: 

"We  think  the  words  found  In  the  complaint  were  libelous,  within  the  rale 
laid  down  in  Sanderson  t.  CaldweU,  46  N.  Y.  39a" 

An  appeal  was  taken  from  onr  decision,  and  our  judgment  was 
affirmed  by  the  court  of  appeals.  See  29  N.  E.  Eep.  1030.  In 
Moore  v.  Francis,  121  N.  Y.  202,  23  N.  E.  Rep.  1127,  Andrews,  J, 
said: 

"It  is  the  settled  law  of  this  state  that  in  a  civil  action  for  libeU  where  the 
publication  is  admitted,  and  the  words  are  unambiguous,  and  admit  of  bat 
one  sense,  the  question  of  libel  or  no  Ubel  is  one  of  law,  which  the  court 
must   decide." 

We  think  that  the  trial  judge  properly  ruled  that  the  second  par 
agraph  taken  from  the  circular  was  libelous,  and  was  not  privileged. 

In  Hamilton  v.  Eno,  81  N.  Y.  116,  it  was  held  that  'in  an  action 
for  libel  it  is  for  the  court  to  determine  whether  the  alleged  libel 
was  a  privileged  communication;"  and  it  was  also  held  in  that  case 
that  ''the  rule  is  the  same  where  the  alleged  libelous  charge  is  made 
<i&:ainst  a  public  officer,  as  such."  In  that  case  the  plaintiff  was  an 
assistant  sanitary  inspector  of  the  board  of  health  of  the  city  of 
New  York,  and  in  that  capacity  he  made  a  rejwrt  and  the  defendant 
had  written  a  letter  in  respect  thereto  which  was  published  in  the 
Tribune.  In  the  course  of  the  opinion  delivered  in  that  case  it  was 
said  that  the  report  was  legitimate  subject  of  criticism,  and  that 
the  defendant  might  question  "its  statements  of  fact,  and  deny 
them;  he  might  expose  misrepresentations,  and  point  out  errors; 
he  might  combat  its  reasoning,  and  show  its  conclusions  ill  drawn: 
and  he  might  do  so  with  satire  and  ridicule,  so  long  as  he  directed 
those  missiles  at  the  report,  and  the  contents  of  it  But  he  could 
not  attack  the  private  character  of  the  author.  To  do  so  would  be 
libelous.  Cooper  v.  Stone,  24  Wend.  442.'*  We  think  that  case 
does  not  support  the  contention  of  the  appellant  This  case  is 
unlike  Lewis  v.  Chapman,  16  N.  Y.  369.  That  was  a  case  where  a 
communication  was  made  by  a  banker  as  to  the  makers  of  a  note, 
and  in  the  course  of  the  opinion  delivered  in  that  case,  to  the  effect 
that  the  communication  was  privileged,  the  reason  given  was 
''because  it  was  made  in  confidence,  to  persons  directly  interested  in 
it,  and  apparently  by  way  of  advice.'^  In  Ormsby  v.  Douglass.  37 
N.  Y.  477,  the  nonsuit  was  granted  "on  the  ground  that  the  words 
spoken  by  the  defendant  concerning  the  plaintiff  appeared  to  have 
been  spoken  confidentially,  in  the  course  of  the  defendant's  employ- 
ment, to  one  of  his  employers,  on  the  application  of  the  latter,  who 
had  need  of  the  information  for  the  purpose  of  governing  his  discre- 
tion in  his  business,  and  that  under  the  circumstances  the  com- 
munication was  not  unlawful,  there  being  no  evidence  of  malice  or 
bad  faith."  The  case  is  quite  distinguishable  from  the  one  before  us. 
Upon  an  examination  of  the  whole  language  found  in  the  circular, 
"it  appears  to  admit  of  no  just  construction,  except  one  which  is  in- 
jurious to  the  plaintiff.*'     Therefore,  within  the  rule  laid  down  in 
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Lewis  y.  Ohapman,  16  N.  Y.  371,  ^ts  meaning  i8  to  be  determined  by 
the  court"  And  the  court's  determination  in  regard  to  paragraph 
Ko.  2  was  not  erroneous. 

2.  In  the  eighth  paragraph  of  the  circular  published  by  the  de- 
fendant are  found  these  words: 

"Elect  Burr  Mattice  and  Henry  Potter  assessors  to  put  up  the  valuatiou 
80  that  the  tmstees  can  rob  the  taxpayers  on  the  two  per  cent  levy." 

In  dealing  with  that  branch  of  the  case  the  trial  judge  submitted 
to  the  jury  an  inquiry  as  to  the  meaning  of  the  words  used  in  the 
circular.    He  said: 

^This  is  a  question  of  fact  as  to  what  It  means,  left  to  your  Judgment,  and 
not  to  mine.*' 

He  then  proceeded  to  state  to  the  jury  that  the  defendant 
claimed — 

'That  there  is  no  charge  against  Mr.  Mattice  in  them  that  would  tend  to 
bring  him  into  any  discredit  or  disgrace,  or  that  would  tend  to  lessen  the 
confidence  of  anybody  in  him  in  any  way;  in  other  words,  that  there  is 
nothing  libelous  about  it." 

And  after  further  comment  he  added: 

"Now,  if  that  is  aU  there  is  to  it;  If  there  is  no  charge  against  Burr  Mattice 
there  at  aU;  if  It  is  simply  a  statement  that  if  Burr  Mattice  is  elected  he 
Is  In  favor  of  raising  the  valuation,  nnd  if  the  valuation  is  raised  the  in- 
iquitous trustees  wiU  avaU  themselves  of  the  raise  to  rob  the  citizens  by 
putting  the  whole  two  per  cent  on  them,— -if  that  is  aU  there  is  to  it  there  Is 
no  charge  or  libel,  no  evU  intent  charged  against  Burr  Mattice." 

After  having  made  this  liberal  statement, — quite  as  favorable 
as  the  defendant  was  entitled  to  have  made, — he  continued,  and 
stated  the  claim  of  the  plaintiff  in  respect  to  the  language  used; 
and  he  left  it  to  the  jury  to  say  whether  the  charge  was  justified, 
as  well  as  to  determine  the  meaning  of  the  language  used,  and 
instructed  the  jury  that,  if  they  found  in  accordance  with  the  claim 
and  construction  put  upon  the  words  by  the  plaintiff,  then  the 
language  amounted  to  a  libel;  and  after  directing  their  attention 
to  the  mitigating  circumstances  he  said: 

"So  far  as  this  second  is  concerned,  if  you  shaU  believe  it  to  be  a  libel,  you 
mny,  as  I  said  in  regard  to  the  first  one,  not  only  give  such  a  sum  as  yon 
believe  wUl  compensate  the  plalntiiC  for  any  injuiy  which  he  sustained  by  it, 
but  you  may  give  punitive  damages.  That  depends  upon  the  question  how 
far  you  shaU  believe  that  the  defendant  was  inspired  with  malice  in  publish- 
ing it  against  Mr.  Mattice.** 

Again  he  adds: 

"Although  the  law  infers  malice  from  the  publication  of  the  Ubel,  yet  if, 
from  aU  the  evidence  in  the  case,  you  shall  believe  that  he  was  not  ma- 
licious, the  amount  of  punitive  damages  which  you  give  against  him  should 
be  controUed  by  just  so  far  as  you  shaU  deem  his  maUce  to  hare  been 
gi*eat  or  little.  If  you,  gentlemen,  believe  there  was  no  maUce,  you  should 
not  give  any  pimitive  damages.  If  you  beUeve  there  was  much  or  little, 
regulate  your  punitive  damages  accordingly;  but,  for  the  damages  you  be- 
lieve are  a  just  compensation  to  this  man,  you  wlU  render  a  verdict,  as  a 
matter  of  law,  without  regard  to  the  amount  of  malice  which  inspired  the 
defendant." 

After  the  delivery  of  a  charge  so  favorable,  in  many  of  its  fea- 
tures, to  the  defendant,  numerous  requests  were  made,  some  of 
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irhich  were  not  applicable  to  the  case,  and  some  of  which  weie 
but  to  ask  a  repetition  of  the  subtstance  which  had  been  deliTered 
to  the  jury  in  the  body  of  the  charge.  To  decline  to  yield  to  such 
requests  was  not  error. 

3.  Defendant  was  examined  as  a  witness  in  his  own  behalf  upon 
the  trial,  and,  amon^  other  things,  testified,  viz.: 

*lt  was  commented  upon  and  talked  that  these  matters  were  carried  «d 
under  the  advice  of  the  plaintiff.  At  the  time  I  published  this  article  I  be- 
lieved, in  good  faith,  that  the  course  which  the  village  officers  were  taking 
In  connection  with  the  plaintiff,  and  under  his  advice,  was  resulting  hi-' 
Jiiiiously  to  the  taxable  inhabitants  of  the  village  of  Oneonta  and  town  of 
Oneonta.  I  had  no  other  motive  in  pnbUshing  the  article,  except  for  the 
l)nrpose  of  guarding  and  protecting  my  own  Interests  and  the  taxpayerii' 
Interests  in  the  viUnge  and  town  of  Oneonta.  T  did  not  intend  or  desire  to  m- 
Jure  the  phiintiff  in  any  manner  whatever.  AU  the  motive  I  hod  was  simp  j 
to  have  those  abuses  corrected." 

It  is  now  insisted  in  behalf  of  the  appellant  that  an  error  was 
committed  in  excluding  an  answer  to  the  following  question: 

"Prior  to  the  publication  of  this  article,  was  the  conduct  and  acts  of  this 
plaintiff,  as  one  of  the  assessors  of  the  town,  the  subject  of  general  com- 
ment among  the  people?" 

It  is  manifest  from  the  evidence  found  in  the  appeal  book  that  the 
matters  embraced  in  the  question  had  been  the  subject  of  discussion 
among  the  citizens  of  that  village.  It  is  difficult,  therefore,  to  see 
that  the  defendant  suffered  anything  by  the  ruling,  even  if  it  be 
assumed  that  it  was  technicsdly  erroneous. 

Following  that  question  was  another,  which  assumed  that  com- 
ments had  been  made  by  the  inhabitants  of  the  village,  and  the 
witness  was  asked  to  state: 

"Was  the  opinion  frequently  expressed  that  he  was  not  a  proper  pecson, 
under  the  circumstances,  to  be  thus  employed?" 

Objection  was  made  to  the  question,  and  sustained.  The  ques- 
tion was  leading,  and  it  called  for  the  opinion  of  others  ^'in  reference 
to  the  acts  of  tiie  plaintiff  as  counsel  for  the  village;"  and,  if  an 
answer  had  been  g'lven,  it  is  difScult  to  see  how  the  opinions  could 
furnish  a  justification  of  the  defendant  While  it  was  competent 
to  show  that  the  general  character  of  the  plaintiff  was  bad,  no  such 
attempt,  however,  was  made;  and  the  opinions  of  citizens  as  to 
specific  acts,  if  recdved,  would  not  establish  that  his  general  char 
acter  was  not  good,  nor  would  the  opinions  frequently  uttered  justify 
the  defendant  in  publishing  the  libel  complained  of.  Root  v.  King, 
7  Cow.  613;  Oilman  v.  Lowell,  8  Wend.  573.  Pacts  and  circum- 
stances which  tend  to  disprove  malice  may  be  given  in  evidencf. 
Bush  V.  Prosser,  11 N.  Y.  347;  Hatfield  v.  Lasher,  81  N.  Y.  246,  The 
defendant  was  allowed  to  give  such  facts  and  circumstances  as  woe 
set  out  in  his  answer,  by  way  of  mitigation,  but  the  question  pro- 
pounded only  called  for  hearsay  opinions;  and  it  is  difficult  to  see 
how  tlie  witness  was  competent  to  state  hearsay  opinions,  und» 
the  rule  allowing  facts  and  circumstances  alleged  in  the  answer  to 
mitigate  damages. 

Appellant  calls  attention  to  Cameron  v.  Association,  (Bop)  7 
N.  Y.  Supp.  739,  which  was  an  action  for  libel,  in  that  the  d^endant 
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published  a  dispatch  from  its  Boston  agent.  There  was  a  diserex>- 
•ancy  between  the  original  dispatch  reccired  by  the  ag^it,  and  the 
condensed  one.  The  defense  was  Justifioation,  and  it  was  held  that 
eridence  of  the  facts  and  cirenmstances  which  led  the  agent  to 
fall  into  the  error  was  competent  upon  the  question  of  malice  and 
punitiye  damages.  In  that  case  there  was  a  justification,  and  an 
averment  that  the  plaintifl  was  a  man  of  bad  character,  and  that 
the  telegram  was  received  from  defendant's  correspondent  in  the 
usual  course  of  business,  and  printed  in  good  faith  as  an  item  of 
aiewa    The  case  differs  essentially  from  the  one  before  us. 

Some  critidsm  is  made  rdating  to  the  defendant's  good  faith  or 
motive  in  regard  to  the  publication.  The  defendant,  in  effect, 
answered  the  questions  in  that  regard  in  the  course  of  his  testimony, 
direct  and  in  cross-examination.  At  folio  182  he  says:  '^  pub- 
Mfidied  it  for  no  other  purpose,  or  with  no  other  motive,  than  simply 
to  protect  my  interests  as  a  taxpayer/'  And  at  folio  190  he  says: 
*^1  circulated  it  without  any  animosity  at  that  time,  or  vindictivte- 
ness  against  him.  I  done  it  in  the  interest  of  the  taxpayers  and  my- 
self." And  at  folio  192  he  says:  *^  had  no  animosity  when  I  pub- 
lished this  article.''  By  the  answers  quoted  the  defendant  was 
permitted,  in  effect,  to  state  that  he  published  the  circular  in  good 
caith;  and  the  rule  laid  down  in  Bennett  v.  Smith,  23  Hun,  50,  and 
followed  in  LaUy  v.  Emery,  (Bup.)  8  N.  Y.  Snpp.  136,  was  complied 
with. 

Other  rulings  are  criticised,  and  we  have  examined  them,  and 
nre  persuaded  that  the  rulings  were  not  prejudical  to  the  rights  of 
the  defendant.  The  foregoing  views  lead  us  to  sustain  the  verdict 
taken  at  the  circuit    Ju^^ent  and  order  affirmed  with  costs. 


HILLS  V.  WHITE,  Sheriff. 
08uptsme  Court,  General  Term,  Fourtb  Department    September,  1893.) 

1.  Action  against  Sheriff— Unlawful  Seizure. 

lu  an  action  a^alnBt  a  sheriff  for  the  taking  of  property,  in  the  pos- 
seflslon  of  defendant,  under  Judgment  and  executions  lu^nst  the  person 
who  transferred  such  property  to  plaintiff,  the  burden  is  on  defendant  of 
justifying  the  takiug. 

2.  Chattel  Mortqage— Validity. 

A  chattel  mortgage  on  goods  in  a  store,  which  are  being  sold  from  time 
to  time,  is  not  neoessailly  void  as  against  creditors. 

Appeal  from  circtiit  court,  Schuyler  county. 
'   Action  by  E.  Darwin  Hills  against  Charles  W.  White,  sheriff, 
for  the  wrongful  seizure  of  goods.     From  a  judgment  for  plaintiff, 
and  an  order  refusing  a  motion  for  a  new  trial  on  a  case  made, 
defendant  appeals.     Affirmed. 

Argued  before  HABDIN,  P.  J.,  and  MERWrNT,  J. 

Youmans,  Moss  &  Knipp,  for  appellant. 
M.  M.  Mead,  for  respondent 
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HARDIN,  P.  J.  1.  Plaintiff  in  his  complaint  allies  that  on 
the  26th  of  March,  1890,  he  '^was  the  owner  and  in  poBBeasion  of 
a  stock  of  drugs,  chemicals,  *  *  *  all  contained  in  the  store 
^o,  2  Tracy  Block,'  so  called,  situate  in  the  village  of  Havana.' 
He  also  alleges  in  his  complaint  that  on  the  11th  of  March,  1890, 
he  purchased  the  stock,  the  property  aforesaid,  of  one  John  H. 
Hanson,  in  -pajment  of  an  indebtedness  of  f  1,494.95;  and  that, 
by  the  terms  of  the  purchase,  he  was  to  proceed  to  sell  the  prop- 
•erty,  and  retain  therefrom  tiiie  said  indebtedness  of  {1,494.95,  and, 
if  there  was  any  further  sum  realized  above  that  indebtedness 
and  any  expenses,  the  surplus  was  to  be  deposited  to  the  credit 
of  Hanson  in  the  bank  in  Havana;  and  that,  in  pursuance  of  the 
purchase,  the  plaintiff  surrendered  to  Hanson,  as  a  consideration 
of  said  sale,  several  promissory  notes  of  Hanson's  held  by  the 
plaintiff,  which,  with  the  interest  added,  amounted  to  $1,494.95^ 
that  being  the  sum  that  Hanson  justly  owed  the  plaintiff.  The 
plaintiff  alleges  that  after  the  purchase  he  took  immediate  ixisses- 
sion  of  said  store  and  stock  of  goods;  and  the  plaintiff  alleges  in 
his  complaint  that  the  value  of  the  goods  so  taken  was  f  1,780.84. 
He  further  alleges  that  on  the  26th  of  March,  1890,  the  defendant 
^^unlawfully  and  wrongfully  entered  said  store  where  said  stock 
of  goods  then  was,  and  unlawfully  and  wrongfully  dispossessed  the 
plaintiff,  and  took  possession  of  said  stock  of  goods  aforesaid,  and 
converted  them  to  his  own  use,  and  wholly  deprived  this  plaintiff 
of  the  same."  In  the  answer  of  the  defendant,  several  judgments 
against  John  H.  Hanson  are  set  out,  and  an  averment  that  execu- 
tions were  issued  thereon  and  placed  in  the  hands  of  the  sheriff, 
the  defendant,  and  that  in  virtue  thereof  he  made  a  levy  upon  the 
property,  and  that  in  virtue  of  the  levy  and  executions  the  defend- 
ant, the  sheriff,  sold  the  property  referred  to  in  the  complaint  Up- 
on the  trial  the  plaintiff  gave  evidence  that  he  was  in  possession 
of  the  property  at  the  time  of  the  levy,  and  gave  evidence  tending 
to  support  his  title  to  the  property,  and  that  theretofore  he  had 
received  from  Hanson  a  chattel  mortgage  collateral  to  the  notes 
and  indebtedness  of  Hanson  to  him,  and  that,  pursuant  to  the  pur- 
chase of  the  goods  in  satisfaction  of  the  mortgage  and  indebtedness 
«o  held  by  the  plaintiff  against  Hanson,  he  surrendered  tiie  notes 
and  claims  which  he  held  against  Hanson  on  the  10th  of  Mardi  <h* 
the  next  day,  in  pursuance  of  the  purchase  of  the  property  made 
by  him  of  Hanson.  The  plaintiff  also  gave  evidence  lliat  he  had 
taken  from  Hanson  a  bill  of  sale  transferring  the  property,  in  pur- 
suance of  the  arrangement  already  stated.  There  was  some  dis- 
pute as  to  the  circumstances  attending  the  bill  of  sale  and  as  to 
its  validity,  and  a  conflict  in  the  evidence  relating  thereto.  There 
was  the  positive  testimony  of  the  plaintiff,  to  some  extent  corrob- 
orated as  to  the  essential  facts,  to  sustain  the  issue  in  behalf  of  the 
plaintiff.  Hanson  was  called  as  a  witness,  and  in  many  particu- 
lars disputed  the  testimony  given  by  the  plaintiff;  and  some  other 
testimony  was  given  tending  to  supx>ort  the  position  taken  by  Han- 
son in  respect  to  the  bill  of  sale.     It  appeared,  however,  upon  all 
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the  evidence,  that  the  plaintiff  was  in  possession  of  the  property 
at  the  time  the  levy  was  made,  claiming  to  be  the  owner  thereof; 
and,  after  considering  all  the  evidence  that  relates  to  the  queck 
tion  of  ownership,  we  are  of  the  opinion  that  the  court  was  author^ 
ized  to  submit  the  question  to  the  jury  as  to  whether  at  the  time 
of  the  levy  the  plaintiff  was  the  owner,  and  in  possession  of  the 
property  as  such,  and  also  whether  Hanson  had  any  title,  inters 
est,  or  ownership  in  the  property  at  the  time  the  levy  was  made 
by  the  sheriff.  Upon  the  conflicting  evidence,  we  are  not  inclined 
to  disturb  the  verdict  rendered  by  the  jury  finding,  in  effect,  that 
the  plaintiff  was  the  owner  of  the  property  at  the  time  the  levy  and 
sale  were  made  by  the  defendant,  as  sheriff.  Upon  the  trial  'Ht 
was  conceded  by  the  defendant,  for  the  purposes  of  the  trial,  that 
the  value  of  the  goods  taken  and  sold  by  the  sheriff  was  11,500.'^ 
Defendant's  position  upon  the  trial,  as  presented  by  his  answer 
and  by  the  evidence,  was  that  the  levy  was  justified,  inasmuch  as 
the  property,  at  the  time  of  the  levy,  was  the  property  of  Hanson, 
the  judgment  debtor.  Upon  the  evidence  it  was  a  question  of 
fact  for  the  jury  to  determine  whether  the  plaintiff  was  in  posses- 
sion of  the  property  at  the  time  of  the  levy;  whether  there  was 
any  fraud  in  the  mortgage  which  he  held  upon  the  proi)erty;  wheth- 
er he  had  an  actual  indebtedness  against  Hanson  which  was  the 
basis  of  his  purchase  of  the  property  from  Hanson;  and  whether 
the  purchase  was  made  in  good  faith,  without  any  intent  to  de- 
fraud creditors.  Nichols  v.  Mead,  2  Lans.  226.  Upon  looking  into 
the  charge,  we  find  these  questions  of  fact  were  fairly  presented 
to  the  jury,  and  upon  the  evidence  the  jury  were  warranted  in  find- 
ing that  tiie  purchase  was  made  by  the  plaintiff  in  good  faith,  for 
the  imrpose  of  paying  to  the  plaintiff  an  honest  debt  held  by  him 
against  Hanson.     Dudley  v.  Danforth,  61  N.  Y.  626. 

2.  It  is  claimed  that  tbe  court  erroneously  refused  to  allow  the 
witness  Hanson  to  answer  the  question,  '^You  handled  this  stock 
in  a  proper  manner,  did  you?"  also  the  question,  ^^ou  managed 
that  business  in  the  way  most  likely  to  produce  the  best  results 
for  a  profit?"  and  erred  in  excluding  an  offer  "to  show  by  this  wit- 
ness the  amount  of  money  that  was  actually  put  in  the  goods  in  the 
business."  The  witness  had  already  been  permitted  to  state  that 
*H;he  goods  I  bought  were  in  value  altogether  about  f  1,800;"  and  it 
was  not  a  question  for  an  opinion  by  the  witness  whether  he  had 
managed  the  business  well  or  otherwise,  and  the  rulings  referred 
to  and  the  exceptions  thereto  do  not  require  an  interference  with 
the  verdict 

8.  Defendant  sought  to  justify  the  taking  of  the  -pvofperty  under 
the  judgments  and  executions  issued  thereon  against  Hanson. 
That  was  an  affirmative  defense,  and  we  are  of  the  opinion  that 
the  court  committed  no  error  in  saying  that  the  burden  of  estab- 
lishing that  defense  rested  upon  the  defendant 

4.  In  the  body  of  the  charge  the  court  had  referred  to  witnesses 
who  had  been  upon  the  stand  and  gave  evidence  tending  to  cor- 
roborate the  testimony  given  by  Hanson  on  some  branches  of  the 
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case,  and  at  the  close  of  the  charge  a  general  request  was  made, 
^lumerating  witnesses,  that  the  court  charge  ^^that  the  testunony 
of  Hanson  as  to  the  signing  of  the  contracts  and  transferring  the 
property  to  Hills  from  Hanson  was  corroborated  by  the  witnesses" 
aamed.  In  response  thereto,  the  court  observed  that  it  "declined 
to  charge  the  proposition  any  further  than  he  had  chai^ped  it,"  to 
which  refusal  the  defendant's  counsel  duly  excepted.  We  think 
the  exception  presents  no  error,  and  that  the  body  of  the  char^ 
had  substantially  and  correctly  informed  the  jury  of  the  bearing; 
^  the  testimony  that  had  been  given  by  the  witnesses  enumerated. 
5.  The  defendant's  counsel  requested  the  court  to  charge  ''that 
a  chattel  mortgage  upon  the  stock  of  goods  in  a  business  place, 
where  the  goods  are  being  sold  from  time  to  time  by  the  mort- 
gagor, is  void  as  against  creditors.''  In  response  thereto^  the  court 
observed: 

"It  is  possible  that  there  are  some  circamstances  tmder  which  a  chattel 
mortfiia^e  may  be  ri>i)deied  void  if  it  gives  to  the  mortgagee  the  right  to  sell, 
or,  if  mort;::ngor  sells,  it  may  become  void  as  to  creditors.  It  depeinis 
upon  the  circumstances.** 

An  exception  was  taken  thereto.  We  think  the  court  committed 
no  error  which  the  exception  presents.  Cook  v.  Bennett,  60  Hun, 
8,  14  N.  Y.  Supp.  683,  and  cases  there  referred  to  in  the  opinion. 
We  have  looked  at  the  other  exceptions  to  which  our  attention  has 
been  called,  and  are  of  the  opinion  that  none  of  them  require  us 
to  disturb  the  verdict     Judgment  and  order  affirmed,  with  costa 


PUPP  V.  LBHiaH   VAIi.   R.   OO. 
(Supreme  Court,  General  Term,  Fourth  Department    September,  1893.) 

1  Nbqltgbkce— Accident  at  Rait.road  Cnossmo— EvinKNcr. 

In  an  ftctlon  against  a  railroad  company  for  klUlng  plaintiff's  intestate 
at  a  liighway  croBslng,  where  several  witnesses  tor  plaintiff,  including 
a  man  who  was  near  deceased  when  the  train  struck  him,  haye  testhled 
that  no  bell  was  rung,  nor  whistle  blown,  and  explained  their  position 
and  opportunities  for  hearing,  the  question  of  defendant's  negli^nce  is 
for  the  jury,  though  several  witnesses  on  behalf  of  defendant  hare  tes- 
tified that  the  beU  was  rung  and  the  whistle  blown. 

%  Same— CoKTRiBUTORT  Negt.ioencb. 

Deceased*  drlTing  towards  a  railroad  crossing,  stopped  28  feet  from 
the  track,  and  waited  until  a  freight  train  had  passed,  after  which  be 
raised  up  and  looked  both  ways,  the  track  being  unobstructed.  He  tben 
started  to  cross,  and  was  struck  by  a  train  which,  without  slgnaliii);. 
was  runnlDg  at  the  rate  of  58  feet  per  second.  EM,  that  It  was  u«)t 
error  to  submit  the  question  of  contributory  negligence  to  the  juir. 
Heajiey  v.  Railroad  Ck).,  19  N.  B.  Rep.  422,  112  N.  Y.  122;  Foran  t. 
Railroad  CJo.,  19  N.  Y.  Supp.  417,  64  Hun,  510;  and  Daniels  t.  Transat 
Co.,  26  N.  E.  Rep.  466,  125  N.  Y.  407,-dlBtingulshed. 

8^  Same— Instwuctioks. 

In  an  action  against  a  railroad  company  for  killing  plaintUTs  Intestste 
at  a  crossing,  where,  at  defendant's  request,  the  court  has  charged  that 
deceased  was  bound  to  take  all  precautions  which  the  siurounding  cir- 
cumstances would  permit,  and  use  every  precaution.  It  Is  not  error  to  r^ 
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fuse  a  sabsegoent  request  to  charge  that  it  was  his  duty  to  wait  until  the 
obstructions  ceased  to  interfere  with  his  yiew,  before  attemptlu^  to  cross 
the  track. 

Appeal  11*001  circuit  court,  Chemung  county* 

Action  bj  Frederick  W.  Puff,  as  administrator  of  Wiliain  H. 
£rway,  deceased,  against  the  Lehigh  Valley  Bailroad  (Company,  for 
negligently  killing  decedent  at  a  highway  crossing.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  HAEDm,  P.  J.,  and  MERWIN  and  PARKER,  JJ. 

Diven  &  Redftdd,  for  appellant  Babcock,  Baxter  &  Qibson, 
for  respondent 

HARDIN,  P.  J.  When  the  plaintiff  rested,  the  defendant  moved 
for  a  nonsuit  on  the  following  grounds: 

"(1)  That  the  evidence  does  not  clearly  show  negligence  on  the  iMurt  of  the 
defendant;  <2)  that  the  evid^ice  does  not  aflOirmatlvely  show  freedom  from 
negligence  on  the  part  of  the  deceased;  (8)  that  the  evidence  does  clearly  show 
negligence  on  the  part  of  the  deceased." 

The  court  remarked,  viz.: 

"I  think  I  wiU  postpone  the  decision  of  the  motion  mitil  after  the  evidence  oC 
the  defendant  is  in.** 

At  the  close  of  the  defendant's  evidence,  the  counsel  for  the  de- 
fendant renewed  the  motion  on  the  same  grounds,  and  it  was 
denied,  and  the  defendant  took  an  exception.  When  the  accident 
occurred,  defendant's  passenger  train  was  moving  south  on  the 
*^east-bound  track,"  at  a  speed  of  40  miles  per  hour,  or  581  ^^^^  P  "^ 
second,  and,  when  the  locomotive  of  that  train  reached  Oak  Bridge 
crossing,  it  collided  with  the  team  and  wagon  being  driven  by  the 
deceased  in  the  highway  which  crossed  the  track.  When  the  de- 
ceased had  reached  a  point  28  feet  from  the  east  raU  of  the  west- 
bound track,  he  stopped  his  team,  and  waited  until  a  freight  train, 
which  was  moving  in  the  opposite  direction,  had  crossed  the  high- 
way; and,  when  the  rear  of  the  freight  train  had  passed  266  feet 
from  the  crossing,  the  deceased — 

**Then  raised  up  and  looked  both  ways,  up  and  down,  east  and  west  He  was 
standing  up  when  looldng  up  and  down  the  tTUck,  six  or  sevai  car  lengths,  I 
should  thinlc,  from  the  highway  where  he  crossed.  Then  he  started  his  team 
over  the  trade,  and  just  as  his  team  was  on  the  tradL  he  looked  up,  and  saw 
tills  tniin  coming  so  fast  that  he  just  raised  up  his  hands,  and  made  a  spring 
to  escape  with  his  life,  and  the  train  struck  him  Just  as  he  jumped.  *  *  * 
The  body  of  Brway  lay  between  the  two  tracks  about  90  feet  from  the 
crossing  where  he  was  strudc" 

The  witness  from  whose  testimony  the  quotation  has  just  been 
made  added: 

"When  this  train  was  approa<^ng  this  crosshig,  I  did  not  hear  any  whistle 
blown  or  bell  rung  by  this  passenger  train  gohig  east  The  train  was  a 
Lehigh  Valley  passenger  train.    It  was  running  very  flast" 

The  freight  train  was  moving  at  about  12  miles  per  hour,  and  it 
is  claimed  that  it  was  distant  from  the  highway  518  feet  when  the 
collision  occurred.  In  the  course  of  the  charge  delivered  to  the 
jury,  the  trial  judge  instructed  them  that  the  question  for  them  to 
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consider  was  whether  the  defendant  had  been,  nnder  the  circom- 
stances  of  the  case,  guilty  of  negligence,  and  whether  ^treasonable 
prudence  required  the  ringing  of  the  bell  or  the  blowing  of  the 
whistle."     He  said: 

**lf  it  did,  gentlemen  of  the  Jury,  and  this  defendant  has  failed  to  do  that 
fiiiich  reasonable  pmdence  would  require  under  the  circumstances  surrounding; 
this  case,  then  the  defendant  has  been  guilty  of  negligence;  but,  if  they  have 
done  all  that  reasonable  prudoice  required  under  the  drcumstances  surround- 
ing this  case,  then  the  defendant  is  not  guilty  of  ne^^igrace,  and  this  plalntift 
cannot  recover." 

It  is  now  insisted  on  behalf  of  the  appellant  that  the  evidence  did 
not  warrant  the  jury  in  finding  that  the  bell  on  the  engine  which 
caused  the  injury  was  not  rung,  and  our  attention  is  called  to  the 
rule  as  laid  dow9  in  Gulhane  v.  Bailroad  Co^  60  N.  Y.  133;  Mc 
Keever  v.  Railroad  CJo.,  88  N.  Y.  6G7;  Hoffmann  v.  Railroad  Co.,  (Sup.) 
22  N.  Y.  Supp.  403;  and  it  is  claimed  that,  because  several  witnesses 
in  behalf  of  the  defendant  testified  that  the  bell  was  rung,  the  e\i 
dence  given  on  the  part  of  the  plaintiff  was  insufficient  to  carry  the 
question  to  the  jury.  Several  witnesses  were  called  on  the  part  of 
the  plaintiff  who  testified  they  did  not  hear  the  bell  rung,  and 
gave  facts  and  circumstances  explanatory  of  their  positions  and 
opportunities  for  hearing  it  rung,  and  to  enable  them  to  determine 
whether  it  was  rung.  Besides  these  witnesses,  the  plaintiff  called 
the  witness  Zacariah  Roy,  who  testified  that  he  was  on  the  wagon 
next  to  the  deceased,  and  that  he  saw  the  freight  train,  and  that 
the  deceased  stood  at  the  crossing  at  the  time  the  freight  train  was 
passing,  and  that  ^%e  was  sitting  down  against  the  corn,  and  he  sat 
there  until  the  freight  train  had  passed  west,  and  the  caboose  had 
gone  by.  Then  he  raised  up,  and  looked  up  and  down  the  track, 
east  and  west  Then  he  started  his  team."  After  detailing  the 
particulars  of  the  collision,  the  witness  added:  "This  pass.n^er  train 
was  going  very  fast.  When  it  was  passing  or  approaching  this 
crossing,  that  passenger  engine  did  not  ring;  the  bell  or  blow  the 
whistle."  With  this  testimony  in  the  case,  as  well  as  the  other 
evidence  bearing  upon  the  question,  we  think  it  was  not  error  to  sub- 
mit to  the  jury  the  question  as  to  whf»Ui(»r  ilr»  bell  was  rung  or  the 
whistle  sounded,  and  whether  the  omission  thereof,  under  the  cir- 
cumstances, was  negligence  on  the  part  of  the  defendant. 

2.  The  defendant  insists  that  the  plaintiff  was  guilty  of  con 
tributory  negligence,  and  that  the  facts  and  circumstances  disclosed 
did  not  warrant  the  jury  in  finding  the  intestate  free  from  con- 
tributory negligence.  A  careful  statement  has  been  made  of  the 
speed  of  the  train,  and  the  estimated  speed  of  the  team,  when  ap- 
proaching the  point  of  collision,  and,  upon  calculations  based  there- 
on, it  is  insisted  that  the  deceased  was  guilty  of  negligence,  either 
in  not  looking  and  seeing  the  approaching  train,  or  in  having  looked 
at  a  point  where  he  could  have  saved  himself  from  accident,  and 
that  he,  therefore,  was  guilty  of  contributory  negligence.  Prom  the 
nature  of  the  circumstances  referred  to,  the  demonstration  cannot 
be  made  absolutely  certain,  and  therefore  the  trial  iudge  was  war- 
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ranted  in  refusing  to  take  the  qnestion  of  contributory  negligence 
from  the  jury.  In  Massoth  v.  Canal  Ck).,  64  N.  Y.  524,  Allen,  J^ 
said: 

"It  does  not  necessarily  foUow  from  the  fact  that  a  skilled  engineer  can 
demonstrate  that  from  a  given  point  In  the  highway  the  track  of  a  railroad 
is  visible  for  any  distance;  that  an  individual  in  chai^ge  of  a  team  approach- 
ing the  track  is  negligent  because  he  does  not  from  the  same  point  see 
a  train,  approaching  at  great  speed,  in  time  to  avoid  a  collision;  and  it  is  not 
enough  to  disturb  a  verdict  of  a  jury  in  this  court,  in  which  legal  errors 
only  can  be  corrected,  that  the  questions  of  fact  are  doubtful,  and  that  a 
different  result  might  have  been  reached.  There  was  no  error  in  the  refusal 
to  nonsuit  on  account  of  the  aUeged  contributory  negligence  of  the  deceased 
or  Smith,  his  employer.*' 

3.  Appellant  calls  our  attention  to  Heaney  v.  Railroad  Co.,  112 
N.  Y.  122,  19  N.  E.  Rep.  422.  In  that  case  the  deceased  started 
to  cross  the  defendant's  track  just  after  a  train  had  passed,  '^nd 
the  smoke  from  its  engine  settled  down  behind  it  upon  the  road, 
so  as  to  temporarily  obscure  objects  in  the  line  of  vision.^'  The 
deceased,  however,  appears  to  hnve  gone  ahead,  and,  while  upon 
the  north  track,  was  struck  and  killed.  And,  under  these  circum- 
stances, the  court,  in  the  course  of  its  opinion,  observed  that  it  was 
**his  duty  to  await  the  disappearance  of  the  smoke,  and  thus  be 
reasonably  sure  that  he  had  a  clear  crossing."  The  features  of  that 
case  are  different  from  this  one.  Our  attention  is  also  directed  to 
Foran  v.  Railroad  Co.,  64  Hun,  510,  19  N.  Y.  Supp.  417.  That  case 
also  differs  from  the  one  before  us,  as  it  appeared  in  that  case  that, 
"except  for  the  smoke,  the  plaintiff,  who  went  onto  the  track,  and 
was  injured,  could  have  seen  the  train;"  and  it  was  therefore  held 
that  it  was  his  duty  to  wait  until  the  smoke  lifted;  and  it  was  held 
that  his  failure  to  do  so  amounted  to  contributory  negligence.  In 
the  case  in  hand  the  deceased  waited  until  the  train  had  passed, 
so  as  to  leave  an  unobstructed  view  of  the  tracks  for  a  sullicient 
distance  to  authorize  the  jury  to  And  that  a  person  of  reasonable 
caution  might  believe  that  the  tracks  were  free,  and  that  it  was 
safe  to  attempt  to  cross  them.  If  the  defendant  had  sounded  the 
whistle  or  rang  the  bell,  his  attention  might  have  been  arrested 
at  a  point  where  he  could  have  escaped  the  cc^ision,  and  the  jury 
may  have  found  that  the  n^ligence  of  the  defendant  in  the  premises 
was  the  occasion  of  the  collision.  This  case  differs  from  Daniels 
V.  Transit  Co.,  125  N.  Y.  407,  26  N.  E.  Rep.  466,  as  in  that  case 
it  aflSrmatively  appeared  the  deceased  "proceeded  to  cross  the  track 
immediately  after  the  down  train  passed  the  crossing  without  look- 
ing up  the  road." 

4.  After  the  delivery  of  the  body  of  the  charge  to  the  jury,  the 
counsel  for  the  defendant  called  attention  to  the  expression  in  the 
charge  as  "to  the  care  of  an  ordinary  prudent  man,"  and  asked  the 
court,  "in  connection  therewith,  to  charge  that  he  must  take  all 
precautions  which  the  surrounding  circumstances  would  permit^ 
and  that  it  is  his  duty  to  use  every  precaution,  and  make  use  of  his 
senses,  both  of  sight  and  hearing,  so  far  as  he  can;"  and  in  re- 
sponse thereto  the  court  observed,  "I  will  so  charge."  Thereupon 
the  defendant's  counsel  requested  the  court  "to  charge  that,  if  anv 
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obstruction  to  the  view  existed  just  as  he  approached  the  track, 
it  was  his  duty  to  look  when  those  obstructions  were  pajssed,  and, 
if  they  were  of  a  temporary  nature,  thiit  it  was  his  duty  as  matter 
at  law  to  wait  until  they  ceased  to  obstruct  his  view  before  taking 
the  observation  required  of  him."  In  response  to  that  reqnest  the 
court  said:  *!  decline,  except  as  already  charged."  It  is  to  be 
observed  that  the  court  had  just  instnicted  the  jury  ^^that  he  must 
take  all  precautions  which  the  surrounding  circumstances  would 
permit,"  and  that  it  is  his  duty  to  nse  every  precautioiL  We  are 
of  the  opinion  that  tib.e  judge  was  not  called  upon  to  repeat  the  sub* 
stance  of  his  charge,  nor  to  use  the  exact  words  of  the  request^ 
having  already  embodied  in  the  instructions  given  to  the  jury  the 
essential  rules  of  law  relating  to  the  obligations  of  the  defendant 
and  of  the  deceased.  We  think  the  exception  is  nnavalling,  and 
that  the  verdict  should  remain.  Judgment  affirmed,  with  costs. 
All  concur. 

(71  Hun.  292.) 
WlIiSON  V.  HUDSON  RIVER  WATBRrPOWER  ft  PAPER  CO. 

(Supreme  Covart,  Oeneral  Term,  Third  Department   September  15,  1S93.) 

IvjURTEs  TO  EnffPiiOTE— Fellow  Sfrvant  or  Vice  Principat. 

A  chemist  emp].oyed  in  a  paper  mill,  who  has  no  control  aver  the  ma- 
chinery or  employes,  is  a  fellow  servant  of  a  laborer  employed  in  the 
construction  of  an  addition  to  the  miU;  and,  where  the  latter  is  injured 
by  the  starting  of  the  machinery  through  the  chemist's  neglig^ice,  the 
master  is  not  liabla 

Appeal  from  circuit  court,  Saratoga  countj.  

Action  by  Lorinda  Wilson,  administratrix  of  William  WHaon, 
against  the  Hudson  River  Water-Power  &  Paper  CJompany,  to  re- 
cover damages  for  kiUing  plaintiff's  intestate.  From  a  judgment 
entered  on  an  order  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

The  action  was  for  alleged  Injury 'on  the  part  of  the  defendant  In  not  fur- 
nishing a  reasonably  safe  place  and  safe  machinery  in  the  defendant's  fac- 
tory, where  plaintiff's  intestate  was  employed  as  a  laborer  by  the  defcntlmr. 
At  the  time  of  the  injury  complained  of,  the  defendant  had  In  process  of 
c<m8truction  an  addition  to  its  mill,  and  the  Intestate  was  engaged  In  work- 
Ing  at  the  fixtures  or  machinery  in  the  miU  so  in  process  of  constroctian, 
and,  while  so  engaged,  was  caught  in  a  chest  or  vat  being  constructed  for 
mixing  pulp  by  revolving  shafts  and  arms,  and  was  Idlled,  and  this  ac- 
tion is  prosecuted  by  his  administratrix  to  recover  damages  resulting  from 
killing.  At  the  conclusion  of  the  case,  the  deferdnnt  moved  to  nonsuit  the 
plaintiff,  which  motion  was  granted,  and  from  the  Judgment  entered  upon 
that  decision  the  plaintiff  appealed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK, 
JJ. 

James  A.  Bumham,  (Edgar  T.  Brackett,  of  counsel,)  for  appri* 
lant. 

Edward  W.  Douglas,  for  respondent 

MAYHAM,  P.  J.  The  plaintiff  was  nonsuited  by  the  learned 
judge  at  the  trial,  upon  the  ground  that  the  negligence  complained 
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of  was  not  negligence  fairly  impatable  to  the  defendant,  bnt  was 
the  result  of  negligence  of  a  coemploye  of  the  intestate  in  turning 
the  water  on  the  wheel,  and  thus  setting  the  machinery  in  mo- 
tion, at  a  time  when  the  intestate  was  engaged  in  a  position  wliere 
no  harm  could  have  come  to  him  but  from  the  starting  of  the  ma- 
chinery, and  that  the  intestate  was  not  proven  to  be  free  from 
contributory  negligence. 

The  determination  of  the  first  question  upon  which  the  learned 
judge  placed  his  decision  must  turn  upon  the  question  as  to  wheth- 
er GriflSn,  the  man  who  opened  the  gate,  and  thus  precipitated  the 
water  upon  the  wheel,  setting  the  machinery  in  motion,  was  the 
alter  ego  of  the  defendant  If  he  was,  then  his  act  was  the  act 
of  the  defendant,  and  it  would  be  charged  with  negligence.  If 
he  was  not,  then  his  act  would  be  that  of  a  coemploye,  for  which 
the  defendant  would  not  be  liable.  The  evidence  shows  that  Grif- 
fin was  the  chemist  in  the  employ  of  the  defendant,  in  its  manu- 
facturing business,  and  there  is  no  direct  evidence  that  he  had  any 
authority  or  control  over  the  machinery,  or  those  whose  duty  it 
was  to  operate  it.  The  defendant  had  in  its  employ  a  superin- 
tendent, who  seemed  to  have  general  charge  of  its  business,  and 
of  the  men  in  its  employ,  and  the  employes  appear  by  the  evidence 
to  have  had  assigned  to  them  their  respective  duties,  and  it  no- 
where appears  that  the  company  had  invested  Griffin  with  any 
general  power  or  authority,  either  over  the  employes  or  the  opera- 
tion of  the  machinery  in  its  mills.  Under  tliese  circunistances, 
the  evidence  discloses  that  Griffin,  who,  it  must  be  assumed,  was 
a  coemploye  with  the  deceased,  carelessly  or  negligently,  and  with- 
out appearing  to  have  any  express  authority  or  direction  from  the 
superintendent,  set  the  machinery  in  motion  by  turning  the  water 
upon  the  wheel,  and  thereby  caused  the  death  of  the  plaintiffs 
intestate.  He  was,  within  the  facts  of  this  case,  a  coemploye 
and  fellow  servant  with  the  intestate.  Against  his  negligent 
acts  the  intestate  took  the  risk.  The  rule  seems  settled  that  all 
who  serve  the  same  master,  work  under  the  same  control,  derive 
their  authority  and  compensation  from  the  same  common  source, 
and  are  engaged  in  the  same  general  business,  thou^  it  may  be 
in  different  grades  or  departments  of  it,  are  fellow  servants,  who 
take  the  risk  of  each  other's  negligence.  Mele  v.  Canal  Co.,  (Super. 
N.  Y.)  14  N.  Y.  Supp.  630.  In  this  case  the  court  held  that  **prima 
facie  the  servants  of  a  common  master  employed  in  the  railway 
service  are  fellow  servants,  and  neither  has  a  cause  of  action  for 
the  negligence  of  the  other.**  Boldt  v.  Railroad  Co.,  IS  N.  Y.  432; 
Malone*  v.  Hathaway,  64  N.  Y.  5;  Vick  v.  Railroad  Co.,  95  N.  Y. 
267;  Mahoney  v.  Railroad  Co.,  (Sup.)  19  N.  Y.  Supp.  511;  Webber 
V.  Piper,  109  N.  Y.  499,  17  N.  E.  Rep.  216.  The  machinery  in  the 
mill  upon  which  plaintiff's  intestate  was  engaged  to  work  was  in- 
complete, and  he  was  at  the  time  of  the  accident  engaged  in  com- 
pleting it  Ko  inherent  defect  existed  in  the  machinery  itself, 
and  no  harm  could  have  come  to  him  but  for  the  improper  setting 
of  the  machinery  in  motion,  while  he  was  exposed.  It  Is  not 
v.24N.Y,8.no.  12—68 
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therefore  a  case  of  unsafe  and  improper  machinery  furnished  by 
the  employer  to  the  employe  by  which  the  employe  is  injured,  but 
rather  a  case  of  the  improper  use  by  a  fellow  servant  of  machinery 
suitable  and  proper  for  the  purpose  for  which  it  was  intended,  and 
it  was  by  the  improper  use  of  the  machinery  itself  that  the  injury 
resulted  to  the  deceased.  We  are  therefore  of  the  opinion  that 
the  decision  of  the  learned  judge  was  correct,  and  that  the  injury 
resulted,  not  from  any  negligence  on  the  part  of  the  defendant, 
but  from  the  negligence  or  improper  conduct  of  a  fellow  servant 
The  judgment  should  be  affirm^,  with  costs. 


(71  Ilun.  2r,7.) 
DODGE  V.  ECKERT. 

(Supreme  C^ourt,  General  Term,  Third  Department    September  15,  1803.) 

PlBADIHG— CX)NTBACT  AND  TOBT— NONSUIT. 

On  complaint  for  the  price  of  goods  sold  and  delivered,  aUeging  that 
defendant  obtained  credit  by  false  representations,  the  sale  being  prored, 
but  not  the  fraud,  the  court  may  properly  treat  the  averments  in  tort  as 
surplusage,  and  refuse  a  nonsuit 

Appeal  from  Bullivan  county  court 

Action  before  a  justice  of  the  peace  by  Dennison  L  Dodge  against 
Aaron  Eckert  for  the  price  of  goods  sold  and  delivered.  Judgment 
for  plaintiff.  Defendant  appealed  to  the  county  court  Judg> 
ment  for  plaintiff.     Defendant  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIGE, 
JJ. 

Henry  J.  Williams,  for  appellant. 
Maybee  &.Akins,  for  respondent 

MAYHAM,  P.  J.  This  action  was  prosecuted  in  justice  court 
upon  a  complaint  which  alleged: 

"That  within  two  years  last  past,  before  the  oommenoement  of  this  action, 
he  [plalntllT]  sold  and  delivered  to  the  defendant  goods,  wares,  and  merdian- 
dise  to  the  value  of  $70,  for  which  the  defendant  has  never  paid;  that  the  de^ 
fendant  obtained  credit  for  said  goods  by  false  and  fraudulent  representations 
as  to  his  means  and  ability  to  pay,  which  representation  was  made  with  intent 
to  defraud  the  plaintiff,— and  demands  Judgment  for  $70,  and  costs." 

The  answer  is — First,  a  denial;  and,  second,  a  set-ofF  and  coun- 
terclaim. Upon  the  trial  the  plaintiff  proved  the  sale  of  the 
goods  to  the  value  of  |68,  and  at  the  time  of  the  purchase  of  the 
goods  by  the  defendant  he  represented  that  one  Williams  was  owing 
him  for  work,  and  that  he  expected  his  pay  from  Williams  on  a 
given  day,  and  he  would  then  pay  plaintiff  for  the  goods.  The 
plaintiff  failed  to  prove  that  the  representation  that  WUliams  owed 
defendant  was  untrue,  and  it  appeared  on  the  cross-examination  of 
plaintiff's  witnesses  that  Williams  did  in  fact  owe  defendant.  The 
defendant  failed  to  prove  any  offset  or  counterclaim.  At  the 
conclusion  of  the  trial,  the  defendant  moved  to  nonsuit  the  plain- 
tiff, on  the  ground  that  the  plaintiff's  complaint  sounded  in  tort! 
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that  there  was  no  evidence  of  fraud  on  the  part  of  the  defendant, 
and  no  proof  that  the  statements  and  representations  made  by 
the  defendant  at  the  time  of  the  purchase  of  the  goods  were  not 
true.  The  justice  refused  to  nonsuit,  and  rendered  judgment  for 
the  value  of  the  goods,  and  from  that  judgment  the  appeal  was 
taken. 

The  only  question  in  this  case  important  to  consider  is  whether 
the  complaint  sounded  solely  in  tort,  and  the  action  was  prosecuted 
under  the  complaint  for  the  tort,  and  not  upon  the  contract  or  pur- 
chase. If  this  action  had  been  prosecuted  solely  for  the  tort, 
without  any  allegation  of  a  contract  from  which  an  obligation  on 
the  part  of  the  defendant  to  pay  could  be  legally  inferred,  then 
it  would  be  necessary  for  the  plaintiff,  before  he  could  recover,  to 
prove  the  wrong,  as  the  wrong  in  that  event  would  be  the  grava- 
men of  tiie  action;  but  where  the  complaint  contains  an  allega- 
tion of  a  cause  of  action  in  contract  not  sounding  in  tort,  although 
it  may  also  charge  tortious  acts  on  the  part  of  the  defendant,  the 
plaintiff  will  be  allowed  to  recover,  upon  the  allegation  of  his 
complaint  resting  in  contract,  and  the  allegations  of  wrong  in  the 
complaint  may  be  treated  as  surplusage.  Under  the  liberal  prac- 
tice of  pleading  adopted  by  the  Code,  especially  in  courts  of  jus- 
tice of  the  peace,  pleadings  are  construed. liberally  with  a  view 
to  the  promotion  of  substantial  justice  between  the  parties,  '^n 
pleading  under  the  Code,  it  is  sufficient  to  state  facts  from  which 
the  law  infers  a  liability  or  implies  a  promise.^'  Zabriskie  v.  Smith, 
13  N.  Y.  330.  Although  facts  are  stated  in  a  pleading  which  are 
fuinecessary  to  be  proved  to  constitute  a  cause  of  action  or  de- 
fense, they  may  be  disregarded  upon  the  triaL  Bedell  v.  Carll,  33 
N.  Y.  581.  A  complaint  containing  a  statement  of  facts  consti- 
toting  a  cause  of  action  on  contract,  sustained  by  proof  of  such 
facts  upon  the  trial,  authorizes  a  recovery  although  the  complaint 
is  In  form  for  a  conversion.  Conaughty  v.  Nichols,  42  N.  Y.  83. 
We  are  therefore  of  the  opinion  that  the  justice  was  right  in  re- 
fusing to  nonsuit  the  plaintiff  in  this  case;  that  the  complaint 
stated  a  cause  of  action  on  contract;  and  that  that  portion  of  the 
complaint  which  charged  fraud  might  properly  be  rejected  by  the 
court  as  surplusage;  and  that  the  judgment  rendeied  in  such  a 
case  is  a  judgment  on  contract,  upon  which  the  party  could  not 
lie  arrested  on  final  process.  Judgment  of  the  county  court  and 
that  of  the  justice's  court  affirmed,  with  costs.     All  concur. 


WEST  V.  OITY  OF  UTICA  et  aL 

(Supreme  Ooort,  General  Term»  Fourtli  Department    September,  1883.) 

1.  Crrr  Couhcil— Ii-leoal  Exfbkdttures. 

Olty  aldermen,  who  have  been  conylcted  of  contempt  in  disobeying  an 
Injmiction,  which  conviction  stands  unreversed,  cannot,  by  resolution, 
make  the  city  liable  for  the  expense  of  defending  the  contempt  proceed- 
ings. 
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8.   SAMK—lNJUNrTTON  BY  TaXPATRB. 

I-nder  Code  Civil  Proo.  S  1925,  proTiding  that  a  resident  taxpay^  nuy 
bring  an  action  *'to  obtain  a  judgment  preventing  waste  of  or  Injury  to  the 
estate,  funds  or  other  property"  of  the  city,  such  person  may  obtain  an 
Injunction  to  restrain  aldermen  and  other  city  officers  from  ill^ally  paying 
out  city  funds  for  the  defense  of  some  of  their  number  In  eont^npt  pro- 
ceedings, in  pursuance  of  a  previous  resolution  authorizing  the  employ* 
ment  of  counsel  for  the  purpose. 
8.  Taxation  o*'  Costs— Kouitaiu.p:  Action. 

In  an  action  in  equity,  where  each  party  succeeds  as  to  a  part  of  the 
matters  in  litigation,  costs  should  not  be  allowed  to  either,  as  against  the 
other. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Joseph  E.  West  against  the  cit^  of  TJtica  and  Thomas 
Wheeler,  mayor,  and  others,  for  an  injunction.  From  a  judgment  for 
plaintiff,  defendants  appeal    Modified 

The  judgment  was  entered  in  Onondaga  comity  on  the  12th  of  December, 
1892,  and  amended  by  an  order  entered  the  7th  of  January,  1893,  upon  a  dedi^oo 
made  at  special  term.  In  the  conclusions  of  law  stated  by  the  special  term  are 
found  the  following:  '*That  the  passage  of  the  resolution  of  August  31,  1892, 
on  the  subject  of  employing  conns^,  and  its  repassage  over  the  mayor's  Teto. 
did  not  bind  the  city,  in  any  way  or  smn  whatever,  for  the  defense  of  said 
eight  aldermen  in  said  contempt  proceedings  in  which  they  were  convicted. 
That  the  attempt  to  bind  the  dty  was  an  Illegal  official  act  (3>  That  the 
plalntifT  is  entitled  to  a  judgment  against  the  def^idants  herein,  perpetually 
restraining  them,  and  each  of  them,  *from  auditing,  allowing,  ordering  paid, 
drawing  a  warrant,  or  signing  or  countersigning  or  paying  any  warrant  for  any 
sum  whatever  for  the  payment  of  the  costs,  expenses,  or  qpunsel  fees  or 
charges  of  or  for  the  defense  of  said  eight  aldermen,  Daniel  McOucken,  •  «  • 
or  any  of  them,  against  their  contempt  in  violating  the  said  injunction  of  this 
court,  which  they  voted  for  themselves  August  31,  1892,  and  again  September 
27, 1892,  or  about  those  dates." 

Argued  before  HAEDIN,  P.  J.,  and  MEBWIN,  J. 

Josiah  Perry,  A.  M.  Beardsley,  and  Matteson  &  De  AsgeBa,  for 

appellants. 
0*  D.  Adams,  for  respondent 

HARDIN,  P.  J.  Plaintiff  is  a  taxpayer  in  the  city  of  Utica,  upon 
an  assessment  of  more  than  11,000,  and  brings  tlda  action  ^o  ob- 
tain a  judgment  preventing  waste  of  or  injury  to  the  estate,  funds, 
or  other  property  of"  the  city  of  Utica.  See  section  1925  of  the 
Code  of  Civil  Procedure.  This  section  was  intended  "to  protect 
against  the  fraud  or  bad  faith  of  the  officer,  or  to  restrain  illegal 
action  on  his  part"  Ziegler  v.  Chapin,  126  N.  Y.  342,  27  N.  E.  Btep. 
471.  After  proceedings  were  taken  against  eight  of  the  aldermen 
of  the  city  to  punish  them  for  contempt  in  violating  an  injunction 
order  of  this  court,  by  a  vote  of  8  of  the  12  aldermen  a  resolution 
was  passed  August  31,  1892,  that  counsel  be  employed  for  their 
defense  in  said  contempt  proceedings,  and  the  resolution  was  In  tiie 
following  language: 

"Resolved,  that  a  committee  consisttng  of  the  prefltdent  of  the  commoa 
council  and  two  aldermen  be  appointed,  with  power  to  employ  suitable  counsel 
to  defend  the  proceedings  in  contempt  instituted  by  the  servioe  of  papers  on 

the  D resident  Daniel  McGudsen." 
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It  Is  found  by  the  special  term  that  after  the  mayor  had  retoed 
the  resolution,  and  after  the  aldermen  were  convicted  of  contempt, 
the  resolution  was  again  imssed  September  27,  1892,  over  me 
Teto,  by  the  same  rote,  the  said  aldermen  having  two-thirds  of  the? 
votes  of  tiie  couneiL  Although  it  was  assumed  at  the  trial,  as  well 
as  upon  the  argument  of  the  appeal  before  us,  that  counsel,  in 
pursuance  of  the  resolution,  were  employed,  it  Is  found  as  a  fact  by 
the  special  term  "that  no  bill  or  claim  has  ever  been  presented 
to  the  common  council,  or  to  the  city  of  Utica,  for  any  services, 
costs,  or  counsel  fees,  or  charges  in  the  matter  of  said  contempt 
proceedings,  or  in  the  defense  thereof;"  and  it  is  also  found  that 
BO  bill  has  been  audited  or  warmnt  drawn  therefor  in  payment  of 
costs,  expenses,  counsel  fees,  or  charges  **in  the  defense  of  said  con- 
tempt proceedings,  or  of  said  eight  aldermen,  and  they  have  not 
undertaken  or  attempted  any  such  thing  or  act."  And  it  was  found 
as  a  conclusion  of  law  by  the  special  term  that  the  plaintiff  is  en- 
titled to  judgment  "perpetually  restraining  them,  and  each  of  them, 
from  auditing,  allowing,  ordering  paid,  drawing  a  warrant,  or  sign- 
ing or  countersigning  or  paying  any  warrant  for  any  sum  whatever 
for  the  payment  of  the  costs,  expenses,  or  counsel  fees  or  charges 
of  or  for  the  defense  of  said  eight  aldermen,  Daniel  •McGucken, 
•  •  •  or  any  of  them,  against  their  contempt  in  violating  the 
said  inJ!inction  of  this  court,  which  they  voted  for  themselves  Au- 
gust 31,  18J)2,  and  again  September  27,  1892,  or  about  those  dates." 
Our  attention  is  called  by  the  appellants  to  Powell  v.  Trustees,  19 
Johns.  283,  which  came  before  the  court  ui)on  facts  "agreed  to  by 
the  parties."  In  that  case  the  trustees  of  the  village  were  sued  for 
an  act  done  by  them  in  virtue  of  their  office,  "in  the  faithful  dis- 
charge of  thdr  duty  as  trustees  and  agents  of  the  corporation,"  and 
for  the  necessary  costs  and  charges  in  and  about  their  defense  they 
sought  to  recover;  and,  in  closing  the  opinion  in  that  case,  Spencer, 
C.  J.,  said:  "They  acted  faithfully  and  without  fault,  and  are 
entitled  to  recover  for  everything  reasonably  and  necessarily  dis- 
bursed in  and  about  their  defense,  •  •  ♦  We  think  the  case  is 
quite  distinguishable  from  the  one  before  us.  When  the  spedal 
term  was  called  upon  to  make  its  decision  the  eight  aldermen  h<ad 
been,  by  an  order  of  this  court,  adjudged  guilty  of  contempt  The 
effect  of  the  contempt  proceedings  brought  to  the  attention  of  tlie 
special  term  was  to  indicate  a  want  of  good  faith  on  the  part  of  the 
eight  aldermen,  and  by  reason  of  that  violation  of  the  injunction 
order — their  contemptuous  act — ^the  proceedings  were  taken.  Our 
attention  is  directed  to  McCredie  v.  City  of  Buffalo,  2  How.  Pr.  (N.  S.) 
S^Mty  which  is  a  case  where  an  officer  incun-ed  expenses  in  establish- 
ing his  right  to  the  office.  The  case  is  quite  unlike  the  one  before 
us,  and,  in  the  course  of  the  opinion  delivered  in  that  case,  it  was 
said,  '^t  is  an  established  rule  that  a  municipal  corporation  may  in- 
demnify its  officers  and  agents  for  exi)enses  necessarily  incurred 
in  the  bona  fide  discharge  of  their  duties,"  and  cases  are  cited  to 
support  that  proposition.  See  opinion,  page  340.  In  the  case  be- 
fore us  the  decision  at  special  term  proceeds  upon  the  ground  that 
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the  eight  aldermen,  being  in  contempt  of  court,  and  violating  ita 
order,  were  not  acting  in  good  faith,  or  '*in  the  bona  fide  discharge 
of  their  duties/'  The  case  stated,  therefore,  does  not  aid  the  sip- 
pdlants.  In  Board  of  Sup'rs  v.  Ellis,  59  N.  Y.  620,  it  was  hdd 
th-at  a  board  of  supervisors  has  no  power  to  audit  and  allow  ac- 
counts not  legally  chargeable  to  their  county;  and  it  was  furthor 
held  in  that  case  that  the  board  ^'cannot  lawfully  engage  a  county 
in,  or  bind  it  to  the  payment  of  the  expenses  of,  a  litigaticm  by  ui 
individual  to  establish  his  right  to  an  office,  and  the  audit  and  pay- 
ment thereof  is  unlawful."  We  think  the  special  term  was  war- 
ranted in  reaching  the  conclusion  that  the  common  coundl  had  no 
power  or  authority  to  use  the  funds,  or  the  machinery  to  reach 
funds,  of  the  city,  to  discharge  any  indebtedness  arising  on  the  part 
of  the  eight  aldermen  for  their  coimsel  in  liieir  defense  against  pro- 
ceedings for  contempt,  which  proceedings  resulted  in  an  adjudica- 
tion by  the  court  that  the  eight  aldermen  violated  an  order  of  the 
court,  and  were  therefore  guilty  of  the  alleged  coutemw^.  Th^ 
learned  judge  who  held  the  special  term,  in  an  opinion  delivered^ 
expressed  himself  as  follows: 

*'Thp  employDient  of  counsel  pursuant  to  a  resolution  of  the  comoKHi 
orhzncil  wa^  a  contract  in  behalf  of  the  city,  and,  if  valid,  rendered  it 
liable  to  pay  a  reasonable  compensation  to  the  gentlemen  employed  for 
such  services  as  they  should  render.  It  must  be  presumed  from  tlie 
judgment  of  conviction  that  the  eight  aldermen  were  guilty  of  contempt; 
and  lawfully  punished.  Their  action,  therefore,  in  employing  counsel  In  the 
name  of  the  city,  was  an  attempt  to  make  the  city  liable  for  their  own  ob- 
ligations, because  the  city  is  not  bound  to  pay  the  expenses  of  defending  an 
Illegal  act  of  its  officers,  even  if  purporting  to  be  done  in  its  behalf.  .As 
the  evidence  stands  before  me,  therefore,  with  the  Judgment  of  oonvlctSon 
unreversed,  their  action  was  unauthorized  and  illegal.*' 

.We  find  no  occasion  to  differ  from  the  views  expressed  by  the 
learned  trial  judge.  Although  it  did  not  appear  at  the  special  term 
that  any  claim  or  bill  for  services  of  the  counsel  who  acted  in  de 
fense  of  the  eight  aldermen  had  ever  been  presented  to  the  common 
council,  allowed,  and  audited,  yet,  upon  the  evidence  found  in  the 
uiise  made  at  the  special  term,  and  the  papers  therein  referrea  to, 
it  is  quite  obvious  that  valuable  services  were  performed  after  the 
passage  of  the  resolution,  and  that  those  services  had  not  been  paid 
for;  and  the  inference  is  justified  that  it  was  the  expectation  of  the 
eight  defendants  that  such  services  would  be  presented  to  the 
common  council  for  payment,  and  perhaps  it  is  not  unreasonable  to 
suppose  that  the  counsel  who  performed  those  services  expected 
that  they  would  be  paid  in  the  manner  suggested.  It  was  not  im- 
proper for  the  trial  court  to  declare  the  employment  of  counsel  not 
binding  upon  the  city,  and  that  its  funds  were  not  liable  therefw. 
In  dealing  -with  the  situation,  and  the  several  acts  of  the  eight 
aldermen,  the  trial  judge,  in  his  opinion,  said: 

**Their  action  is  in  the  nature  of  a  threat  to  waste  the  funds  of  Uie  ctly; 
by  paying  them  out  for  services  rendered  in  defending  themsdves  agalmt 
a  charge  of  personal  misconduct,  of  which  they  were  guilty.  I  think  that 
the  plaintiff  is  entitled  to  a  permanent  injunction  restraining  the  defendants 
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from  anditing,  allowing,  or  paying,  out  of  moneys  belonging  to  the  dty, 
any  part  of  the  expenses  incurred  by  employing  counsel  to  defend  the  con- 
tempt proceedings.    ♦    ♦    ♦" 

2.  It  is  insisted  that  the  special  term  erred  '^  awarding  costs  of 
this  action  against  the  aldermen  who  were  convicted  of  contempt." 
This  action  was  brought  on  the  equity  side  of  the  court;  and  the 
rule  regulating  costs  is  found  in  section  3230  of  the  CJode  of  Civil 
Procedure,  which  provides  that  in  such  an  action  as  this  "the  court 
may,  in  its  discretion,  award  costs  to  any  party,  upon  the  rendering 
of  a  final  judgment."  In  considering  the  question  whether  the  dis- 
cretion was  properly  exercised  or  not,  regard  must  be  had  to  the  cir- 
cumstances attending  the  other  branch  of  the  case  which  was  pre* 
sented  to  the  special  term.  In  the  plaintifTs  complaint,  facts  were 
stated  upon  which  the  plaintiff  asked  a  perpetual  injunction  against 
the  defendants — 

"From  extending,  or  in  any  way  or  manner  attempting  to  extend,  or  caus- 
ing or  suffering  to  be  extended,  upon  any  of  the  assessment  rolls  of  Utica, 
or  any  ward  therehi,  of  the  year  1892,  said  $50,000  for  paving  worlt  in  tlu» 
city  of  Utica  for  the  year  1892,  beyond  $6,000,  as  any  part  of  any  tax  agaimst 
any  taxpayer  or  any  taxable  property  in  the  city  of  Utica,  or  any  ward 
therein.  Also,  from  causing,  suffering,  or  permitting,  or  attempting  to  do  so, 
any  tax  for  said  sum  of  $50,000,  beyond  $6,000,  to  go  into  or  upon  the  tax 
lists  of  said  city,  for  any  ward  therein,  against  any  taxpayer  or  taxable 
property.  Said  officers,  respectively,  shall  neither  sign  nor  deliver  any  as- 
sessment roll  or  tax  list  with  any  such  tax  in  it  From  extending,  or  in 
any  manner  or  way  attempting  to  extend,  or  causing  or  suffering  to  be  ex- 
tended, upon  any  of  the  assessment  rolls  of  Utica,  or  any  ward  therehi, 
of  the  year  1892,  said  $8,000  for  or  on  account  of  building  the  Twelfth  ward 
schoolhouse  in  the  city  of  Utica,  or  any  part  of  any  tax  against  any  tax- 
payer or  any  taxable  property  in  the  city  of  Utica,  or  any  ward  therein. 
Also  from  causing,  suffering,  or  permitting,  or  attempting  to  do  so,  any  tax 
for  said  sum  of  $8,000  to  go  into  or  upon  the  tax  lists  of  said  city,  for  any 
ward  therein,  against  any  taxpayer  or  taxable  property.  Said  officers,  re- 
spectively, shall  neither  sign  nor  deliver  any  assessment  roll  or  tax  list 
with  any  such  tax  in  it" 

The  special  term  refused  to  grant  the  prayer,  in  that  regard,  and 
under  its  decision  a  judgment  has  been  entered  to  the  effect  that 
the  plaintiff  is  not  entitled  to  the  relief  asked  for  in  the  language 
quoted.  In  Law  v.  McDonald,  9  Hun,  23,  it  was  held  as  follows: 
*Where,  in  an  action  in  equity,  each  party  succeeds  as  to  a  part  of 
the  matters  in  litigation  between  them,  costs  are  not  allowed  to 
either  as  against  the  other;"  and  in  that  case  the  judgment  appealed 
from  was  'Modified  so  as  to  stand  without  costs  to  either  party,  as 
against  the  other.''  A  similar  rule  was  laid  down  in  Crippen  v. 
Heermance,  9  Paige,  211;  McCulloch  v.  Vibbard,  (Sup.)  1  N.  Y. 
Supp.  610;  Ten  Eyck  v.  Holmes,  3  Sandf.  Ch.  428;  Couch  v.  Mil'ard, 
41  Hun,  215.  In  Rosa  v.  Jenkins,  31  Hun,  384,  it  was  held  by  this 
court  that  the  discretion  exercised  in  an  equity  action,  as  to  costs, 
may  be  reviewed  here.  Bundle  v.  Allison,  34  N.  Y.  185,  contains 
nothing  inconsistent  with  the  rules  already  stated.  We  th'nk  +^i  » 
judgment  should  be  modified,  so  far  as  it  awards  costs  against  the 
defendants,  and  a  clause  inserted  therein  to  the  effect  that  ueithc»i' 
party  shall  recover  costs  against  the  other;  and,  as  so  modified,  we 
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think  it  ehonld  be  affirmed,  without  costs  of  this  appeal  to  either 
party.  Judgment  modified  as  stated  in  the  opinion,  and  aa  modi- 
fled  affirmed,  without  costs  of  the  appeal  to  either  party. 


HIGGINS  V.  OROUSB. 

(Supreme  Court,  General  Term,  Fourth  Department    September,  1893L) 

Limitation  op  Actions — Discovbrt  of  Fraud. 

In  an  action  to  resdncl  a  sale  of  corporate  stock,  made  In  1866,  for  fraud, 
plaintiff  claimed  that,  as  he  did  not  discover  the  fraud  until  1889,  he  had 
a  right  of  action  under  Code  GiyU  Proc  S  382,  subd.  5,  proTlding  that  in  an 
aotion  based  on  fraud,  other  than  for  a  sum  of  money,  liie  cause  of  action 
is  not  deemed  to  have  accinied  until  the  discovery  by  plaintiff  of  the  flacts 
constituting  the  fraud;  but  there  was  evidence  that  no  dividends  or  assess- 
ments were  made  on  the  stock;  that  plaintiff  was  a  business  man,  residing 
in  the  same  city  as  the  offlcera  of  the  corporation;  that  at  any  time  he  could 
have  ascertained  by  inquiry  when  tbe  company  stopped  work;  and  that  he 
was  satisfied  in  1871  that  he  had  lost  his  money.  Hdd,  that  the  delay  of 
plaintiff  from  1871  to  1889  showed  a  want  of  reasonable  diligence,  and 
that  the  action  was  barred,  as  the  statute  of  limitations  began  to  run  from 
the  time  when  knowledge  of  the  fraud  ought,  by  reasonable  diligence^  to 
have  been  obtained.    17  N.  Y.  Supp.  690,  followed. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Alfred  Higgins  against  Jacob  Crouse  to  rescind  a 
sale  of  corporate  stock,  and  to  recover  the  price  thereof.  From  a 
a  judgment  for  plaintiff,  defendant  appeals.     Beversed. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  nonsuit  upon  several 
gi'ounds,  which  was  denied  in  the  foUowing  language:  "I  think  this  case 
should  go  to  the  court  of  appeals.  I  will  deny  the  motion."  The  defendant 
took  an  exception.  A  similar  motion  was  made  at  the  dose  of  the  evidence, 
and  an  exception  taken.  Several  requests  to  find  were  refused  by  the  trial 
judge,  and  exceptions  to  the  refusals,  and  also  to  the  findings  as  made,  were 
filed.  Plaintiff's  complaint  alleges  that  the  defendant  perpetrated  a  fraud  upon 
him  in  1S(35,  in  making  representations  as  to  150  shares  of  the  capital  stock  of 
the  Shaffer  Farm  OU  Creek  Company  of  Pennsylvania,  sold  by  the  defendant 
to  the  plaintiff  for  the  sum  of  $1,200,  and  se^s  to  have  that  sale  set  ajdde  and 
canceled,  and  to  recover  of  the  defendant  the  $1,200,  and  interest  thereoD. 
The  answer  contained  denials,  and  a  defense  of  the  statute  of  Mmitations. 

Argued  before  HABDIN,  P.  J.,  and  MERWIN  and  PAKEEB, 
JJ. 
Waters,  McLennan  &  Waters,  for  appellant. 
T.  K.  Fuller,  for  respondent 

PER  CURIAM.  Upon  a  former  appeal  the  question  relating 
to  the  statute  of  limitations  was  examined,  and  an  opinion  deliv* 
ered  which  is  found  reported  in  63  Hun,  134,  17  N.  Y.  Supp.  696L 
No  additional  evidence,  sufficient  to  take  the  case  away  from  the 
principle  laid  down  in  the  decision  made  upon  the  former  appeal, 
was  given.  It  is  therefore  the  duty  of  this  court  to  adhere  to  the 
decision  made  then,  and,  applying  it  to  the  case  before  us,  it  leads 
to  a  new  trial.  See  Higgins  v.  Crouse,  63  Hun,  134,  17  N.  T. 
Supp.  696;  Foot  v.  Farrington,  41  N,  Y.  164;  Weaver  v.  Haviland, 
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68  Hun,  376,  22  N.  Y.  Supp.  1012;  CV)rn  v.  BoBenthal,  (Com.  PL  N. 
Y.)  2  N.  Y.  Supp.  700.  Judgment  reversed,  on  the  law  and  facts, 
and  a  new  trial  ordered,  with  coats  to  abide  the  event 


EVANS  V.  CONKLIN  et  al. 
(Supreme  Court,  General  Term,  Fourth  Depni'tment.    September,  1893.) 

1.  JLfASU— SlQNATUUK  BY   JjE880K    ONLT. 

A  lease  is  valid  and  binding  on  the  lessee,  who  has  signed  the  snme, 
and  occupied  the  premises  under  it,  though  it  is  not  signed  by  the  lessor. 

2.  Landlohi>  AJiD  Tenant — Paktiks  to  Lease. 

Where  a  lease  purporting  to  be  between  the  owner,  as  party  of  the 
first  part,  and  F.,  as  party  of  the  second  part,  is  signed  by  U  immo 
dintely  under  the  signature  of  F.,  but  there  is  nothhog  in  the  body  of  the 
lease,  nor  in  any  attestation  clause,  indicating  that  L.  was  a  party  to  the 
agreement,  he  Is  not  liable,  as  a  lessee,  for  rent 

Appeal  from  Onondaga  county  court. 

Action  by  Harry  Evans  against  Frank  W.  Conklin  and  another, 
commenced  in  a  justice's  court,  to  recover  rent  alleged  to  be  due 
by  virtue  of  a  lease.  A  judgment  for  plaintiff  was  affirmed  on  ap- 
peal to  the  county  court,  and  defendants  appeal.    Modified. 

Argued  before  HAltDIN,  P.  J.,  and  MERWIN,  and  PABKEB,  JJ. 

J.  E.  Newell,  for  appellants. 
William  Kennedy,  for  respondent 

HARDIN,  P.  J.  Loughran  v.  Smith,  11  Hun,  311,  is  an  authority 
for  holding  that  the  lease  is  valid  between  the  plaintiff  and  the 
lessee  who  occupied  under  the  same,  notwithstanding  the  fact  that 
it  was  not  dgned  by  the  plaintiff;  and  the  production  of  the  lease, 
and  the  proof  given  on  the  trial  that  the  lessee,  Frank  Conklin, 
entered  into  possession  of  the  premises,  and  occupied  the  same, 
and  the  rent  had  not  been  paid,  quite  satisfactorily  established 
a  cause  of  action  against  Frank  Conklin,  the  lessee. 

2.  When  the  plaintiff  rested  a  motion  was  made  to  "dismiss  the 
complaint,  as  against  Luther  Conklin,  on  the  ground  that  he  is  not 
a  party  to  the  lease,  and  is  not  liable  thereon;"  and,  second,  that 
there  is  no  evidence  "that  will  warrant  a  judgment  against  Luther 
Conklin,  or,  against  any  defendant,  that  will  support  a  joint  judg- 
ment in  this  action."  The  motion  was  denied.  Thereupon,  Luther 
Conklin  was  sworn  as  a  witness,  and  he  was  asked,  "Did  you  sign 
the  lease  as  a  subscribing  witness  only?"  This  was  objected  to, 
and  the  objection  was  sustained.  The  following  question  was  then 
put  to  himr:  *T)id  you  ever  sign  that  paper,  plaintiff's  Exhibit  A, 
except  as  a  witness  to  the  execution  of  it?"  This  was  objected  to, 
and  the  objection  was  sustained.  At  the  close  of  the  evidence  a 
motion  for  a  nonsuit  was  renewed,  on  the  whole  evidence,  on  the 
same  grounds,  and  on  the  further  grounds  "that  the  plaintiff  h^fs 
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tiot  signed  the  lease,  and  the  minds  of  the  parties  did  not  meetf 
and  the  lease  is  void."  The  motion  was  denied.  The  lease  produced 
tx)re  date  January  10,  1891,  and  read  as  follows: 

''This  article  of  agreement,  made  and  entered  Into  this  Ist  day  of  Febroaiy. 
1891,  by  and  between  Harry  Evans,  •  •  •  party  of  the  first  part,  and 
Frank  W.  Conklln,  ♦  ♦  ♦  party  of  the  second  part,  wltnesseth,  tliat  the 
party  of  the  first  part  agrees  to  let,  and  by  these  presents  does  let,  unto  tiie 
party  of  the  second  part,  for  the  term  of  one  year,  his  farm  situate  in  the  tovn 
^f  Fabius." 

Many  other  stipulations  are  found  in  the  lease,  and  there  is 
nothing  in  the  body  of  it,  nor  in  any  attestation  clause,  indicative 
that  Luther  S.  Conldin  was  in  any  way  a  party  to  ttie  agreement 
However,  his  name  appears  to  have  been  written  unmedLately  under 
the  name  of  the  lessee,  Frank  W.  Conldin.  In  Decker  v.  Gayloii 
8  Hun,  111,  it  appeared  that  a  lease  had  been  signed  by  the  lessee, 
and  thereafter  appeared  the  words,  "Chester  Gaylord,  security  for 
Frederick  S.  Ga,ylord;"  and  in  the  course  of  the  opinion  delivered 
in  that  case  it  was  said  that  the  defendants  were  not  joint  lessee? 
of  the  plaintiff,  and  that  they  could  not  be  held  liable  upon  the 
lease  given  in  evidence  in  that  capacity,  and  in  the  opinion  it  was 
said: 

"The  lease  was  clearly  a  contract  between  the  plaintiff  and  the  defendant 
Frederick  S.  Gaylord.  He  was  the  lessee,  and  the  sole  contracting  party,  as 
such,  in  the  lease;  and  the  defendant  Chester  signed  the  same  as  his  gorety, 
and  is  not  a  lessee  named  in  the  lease,  and  he  did  not  make  himself  a  party 
to  the  same,  except  as  a  guarantor,  or,  as  he  expressd  it  In  words  foUowing 
his  signature,  as  'security  for  Frederick  S.  Gaylord/  " 

In  Gould  V.  Moring,  28  Barb.  444,  there  was  an  agreement  to  pay 
rent  of  certain  premises  made  by  Heilberth.  After  his  signature 
appeared  the  words,  "Security.  H.  E.  Moring;"  and  it  was  held  that 
"the  consideration  not  being  expressed  in  the  undertaking  of  the 
defendant,  it  was  vtfid  by  the  statute  of  frauds,"  and  in  the  opinion 
it  was  said: 

"In  this  case  the  defendant  undertakes  as  security  for  the  tenant;  that  is, 
that  he  wiU  pay  if  the  defendant  does  not  A  joint  action  wUl  not  Ue  against 
them  both.  They  are  not  the  same,  but  different  and  distinct  contracts.  De 
Ridder  v.  Schermerhom,  10  Barb.  638;  Allen  v.  Fosgate,  11  How.  Pr.  218.  It 
follows,  therefore,  that  the  present  case  faUs  directly  within  the  rule  laW 
down  in  Brewster  v.  Silence,  [8  N.  Y.  207,]  and,  the  consideration  not  being 
-expressed  in  the  undertaking  of  the  defendant,  it  is  void,  by  the  statute  of 
frauds,  as  the  same  exists  in  this  state." 

We  think  the  plaintiff  failed  to  make  out  a  cause  of  action  against 
Luther  Conklin.  We  think  there  was  no  error  in  the  county  coart 
affirming  the  judgment  as  to  Frank  Conklin,  and  that  the  judgment 
rendered  by  the  county  court,  as  to  Frank  Conklin^  should  be  af- 
firmed by  this  court.  The  notice  of  appeal  to  the  county  court 
was  signed  in  behalf  of  both  defendants;  so,  too,  the  notice  of  ap^ 
peal  to  this  court  Evidence  was  given  on  the  trial  before  the 
justice  tending  to  show  that  the  defendant  Luther,  at  the  time  ri 
the  execution  of  the  lease,  became  aware  that  the  plaintiff  expected 
that  he  would  be  surety  for  the  lessee  and  that  his  defense  has  more 
foundation  in  technical  law  than  it  has  in  the  equities  surroundinf 
*lii8  case.    Under  such  circumstances,  we  are  inclined  to  affirm  the 
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judgment  as  to  Frank  Conklin,  and  to  modify  the  Judgment  of  the 
county  court,  so  far  as  it  affirms  the  judgment  as  to  Luther  Conklin, 
by  pi-oviding  that  the  judgment  of  the  justice  be  reversed  as  to 
Luther  Conldin,  with  |10  costs,  besides  disbursements  in  the 
county  court,  and  that  the  judgment  as  so  modified  be  affirmed, 
wijthout  costs  to  Luther  Conklin  in  this  court.  Section  3063  of 
the  Code  of  Civil  Procedure  provides  that  the  appellate  court  may 
affirm  or  reverse  the  judgment  of  the  justice  in  whole  or  in  part, 
and  as  to  any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact; 
and  section  3066,  in  subdivisioin  5,  provides,  viz: 

''If  the  Judgment  is  affirmed  only  in  part,  the  costs,  or  sucH  a  part  thereof, 
us  to  the  appellate  conrt  seems  just,  not  exceeding  |10  besides  dlsborsemaits, 
tnaj  be  awarded  to  either  party/' 

Judgment  of  the  county  court  modified  so  that  the  same  shall 
contain  a  provision  affirming  the  justice's  judgment  as  to  Frank 
Oonklin,  with  costs,  and  revenSng  the  judgment  as  to  Luther  Conk- 
lin^ with  |10  costs  and  disbursements  in  that  court,  and  the  judg- 
ment, as  so  modified,  affirmed,  with  costs  of  the  appeal  in  this 
-court  to  the  respondent  against  Frank  Conklin  only,  and  without 
-costs  of  the  appeal  in  this  court  to  Luther  Conklin*    All  concur. 


(71  Hun,  232.) 
SCHRIVER  V.  VnJiAGB  OF  JOHNSTOWN. 

(Supreme  qourt,  General  Term,  Third  Department    September  15,  1803.) 

1.  Nuisance— Emptying  Sewage  in  Pond— Injunction. 

Where  the  sewage  of  a  yiUage  is  coUected  and  emptied  through  its  sewers 
and  gutters  Into  plaintiff*s  pond,  polluting  the  water,  and  causing  a  large 
deposit  of  offensive  matter,  plaintiff  Is  entitled  to  a  perpetual  injunction, 
and  to  at  least  nominal  damages. 

"3.  Same— Damages— Evidence  to  Estimate. 

There  was  evidence  that  the  diminution  of  the  rental  value  of  plaintiff's 
premises  was  due  to  the  natural  surface  drainage,  the  drainage  of 
neighboring  mills,  and  private  sewers  and  privies,  combined  with  the 
sewage  of  the  viUage,  and  there  was  no  evidence  showing  the  amount  of 
deposit  caused  by  the  village  sewers  and  the  amount  left  by  other  sewers, 
etc.  Hdd,  that  the  referee  was  warranted  in  awarding  damages  against  the 
viUage  for  diminution  of  rental  value,  though  such  award  involves  esti- 
mate or  opinion. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Simon  Schriver  against  the  village  of  Johnstown  for 
-damages  for  maintaining  a  nuisance,  and  for  an  injunction  thereof. 
Prom  a  judgment  entered  on  the  report  of  a  referee  awarding  dam- 
ages, and  granting  the  injunction,  defendant  appeals.     AflSrmed. 

The  following  is  the  opinion  of  Hon.  RICHARD  L.  HAND,  to 
whom  the  cause  was  referred  to  hear  and  determine: 

"It  seems  to  be  established  by  the  evidence  that  the  defendant's  sewers 
gather  and  discharge  into  the  plaintiff's  pond  a  large  amount  of  noxious  and 
•offensive  matter,  which  would  not  otherwise  find  its  way  there,  and  that  the 
result  is  not  only  poUution  of  the  water,  but  an  actual  deposit  upon  the 
premises  of  the  plaintiff  of  such  offensive  matter  in  considerable  quantities. 
This  is  the  nature  of  a  direct  trespass,  not  unlike  a  deposit  of  the  same 
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matter  by  hauling  In  wagons,  and  cannot  be  Jnstlfled.  Hooker  ▼.  City  of  Bodi- 
ester,  37  Hun,  181.  It  constitutes  a  continuing  trespass,  and  Is  a  nuisance, 
which  should  be  enjoined  by  the  court  This  is  the  common  remedy.  Town- 
send  V.  B^,  62  Hun,  306,  17  N.  T.  Supp.  210.  The  exercise  of  corporate 
powers  under  goieral  legislative  sanction  does  not  rdlere  the  defendant  tmrn 
responsibility  In  Buch  a  case.  Noonan  v.  Olty  of  Albany,  79  N.  Y.  470;  Seifot 
V.  City  of  Brooklyn,  101 N.  Y.  136,  4  N.  E.  Rep.  321;  Chapman  v.  aty  of  Boch- 
ester,  110  N.  Y.  273,  18  N.  B.  Bep.  88;  Stoddard  v.  Village  of  Sarrftogii 
Springs,  127  N.  Y.  261,  27  N.  B.  Rep.  1030;  Beach  r.  City  of  Elmlra,  (Sup.) 
11  N.  Y.  Supp.  913;  Bacon  r.  City  of  Boston,  (Mass.)  28  N.  B.  Rep.  9.  Nor  do 
we  think  it  defeats  the  plaintlfr*s  rights  to  an  Injunction  that  he  has  hlms^f 
contributed  to  or  acquiesced  In  the  pollution  of  the  stream  upon  his  land.  If 
the  defendant  did  nothing  more  than  pollute  this  water,  so  as  to  Impair  or 
destroy  the  plaintiff's  enjoyment  of  the  water  as  It  was  wont  to  flow  over  his 
land,  we  are  inclined  to  think  the  fact  of  pollution  by  the  plaintiff  faims^ 
would  be  a  complete  answer  to  his  complaint  He  could  hardly  be  heard 
in  a  court  of  equity  to  complain  of  the  injury  which  the  defendant  was  doing 
to  him  when  it  appeared  that  he  was  himself  doing  precisely  the  same  in- 
jury to  himself,  as  well  as  to  all  below  him  on  the  stream.  It  may  be  doubted 
whether  this  situation  is  strictly  within  the  principle  of  the  trade-maiii  cases* 
cited  by  the  defendant  See,  also.  Hazard  v.  Caswell,  93  N.  Y.  269;  New 
York  Con.  Card  Co.  v.  Union  Playing  CJard  Co.,  39  Hun,  611.  But,  howcTer 
this  may  be,  it  would  seem  sufficiently  absurd  to  give  one  tort  feasor  an  action 
against  another  for  doing  precisely  the  same  thing.  Certainly,  there  has  been 
no  contribution  among  wrongdoers  slnoe  Merry  weather  v.  Nixan,  8  Term.  R 
186,  unless  within  certain  well-defined  exceptions  which  do  not  touch  the  ques- 
tion; and  equity  will  not  interfere  under  such  circumstances.  But,  notwitlist  md- 
ing  this,  we  think  the  plaintiff  suffers  Injmy  from  the  wrongful  acts  of  the 
defendant  to  which  he  does  not  contribute,  and  from  such  injury  he  should 
have  relief.  The  true  principle  Is  well  stated  by  the  supreme  court  of  Iowa, 
in  a  recent  case:  'Acts  of  plaintiff  sufficient  to  defeat  his  recovery  would  be 
such  as  contributed  to  cause  those  things  of  which  he  complies.  If  he  has 
sustained  damage  from  the  wrongful  acts  of  the  defendant  to  which  he  did 
not  contribute,  then  he  should  recover  therefor.'  Ferguson  v.  Manufactoiing 
Co.,  77  Iowa,  576,  42  N.  W.  Rep.  448.  This  appears  to  be  an  action  at  law, 
but  we  think  the  rule  is  the  same  In  equity.  Wood,  Nuls.  p.  533,  $  484;  Jarionan 
V.  Arlington  MUls,  137  Mass.  277.  There  can  hardly  be  a  question  that  this  is 
so  in  the  case  of  a  defendant  who  brings  onto  the  premises  of  the  plaintiff 
large  quantities  of  solid  matter,  lessening  the  capacity  of  his  pond,  and  Inter- 
fering with  his  business  in  other  ways.  The  waters  of  this  pond  had  been 
condemned  to  secondary  uses  before  any  sewers  were  built  by  the  defendant 
and  the  plaintiff  himself  had  contributed  to  that  result  I  have  no  hesitation 
in  deciding  that  this  water  had  become  entirely  unfit  for  domestic  ase  from 
causes  for  which  the  defendant  is  not  responsible,  and  that  the  plaintiff  Is 
entitled  to  no  damages  for  dopreoia.tion  in  the  value  of  the  enjoyment  of  the 
water  for  primary  uses,  including  the  Ice  formed  thereon.  His  damages,  oo* 
casloned  by  the  defendant,  are  difficult  of  measurement  and,  indeed,  the 
evidence  does  not  furnish  means  for  ascertaining  them  with  precision. 

"As  to  the  expense  of  removing  from  the  plaintiff's  premises  any  deposit  of 
matter  brought  there  by  the  defendant  the  evidence  gives  no  data  for  de^ 
termlnlng  the  amount  of  such  deposit  and  consequently  this  element  of  dam- 
ages cannot  be  considered.  We  think  the  only  measure  of  damages  which  can 
be  used  is  depreciation  of  rental  value;  and,  as  to  this.  It  Is  very  difilcult  to 
determine  to  what  extent  it  is  attributable  to  the  defendant  The  defendant  can 
be  diarged  only  with  that  part  of  the  injury  occasioned  by  its  ovni  wrong. 
Chipman  v.  Palmer,  77  N.  Y.  51.  And  here  are  several  sources  of  this  de- 
predation. The  filling  up  of  the  pond  is  contributed  to  by  much  sand  and 
other  substances  brought  down  by  the  current  by  surface  drainage,  by  bran 
and  other  refuse  from  the  mills,  etc.  The  filthy  contents  of  the  water  interfer- 
ing with  plaintiff's  business  do  not  come  wholly  from  sewers,  but  In  part  fttMS 
privies,  mills,  surface  drainage,  etc.,  without  connection  with  those  sewexa 
A  part  of  the  depreciation  in  rental  value  Is  due  to  the  pollution  of  the  water, 
rendering  it  and  the  ice  formed  upon  it  unfit  for  domestic  use,  as  we  have 
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seen,  and  under  drcomstances  which  eliminate  it  from  the  case  on  the  qaeth 
tlon  of  damages.  Still,  when  it  is  reasonably  certain  that  the  defendant  has 
caused  injury  to  the  plalntilT,  it  is  the  duty  of  the  court  to  arrive  at  the  amount 
r>f  dnnin);es,  althouf^h  its  judjonent  is  an  estimate,  and  certainty  is  Impossible. 
Drucker  v.  Railway  Co..  106  N.  Y.  157,  12  N.  B.  Rep.  568.  The  result  of  our 
cxft  mi  nation  of  the  question  is  that  the  total  depreciation  In  rental  value  since 
the  introduction  of  the  sewers  in  1882  may  be  fairly  estimated  at  $600  per  an- 
num From  this  should  be  deducted  for  domestic  purposes,  ice,  etc.,  ^00, 
leaving  $300  per  annum.  One-third  of  this  may  be  regarded  as  due  to  causes 
for  which  the  defendant  is  not  responsible.  Upon  this  basis  we  find  the  dam- 
ages to  be  at  the  rate  of  $200  per  annum,  which,  for  the  years  elapsed  shioe 
dofendant  introduced  its  sewers,  gives  a  total  of  $2,000  damages  against  the  de- 
fendant" 

Argued  before  MAYHAM,  J\  J.,  and  PUTNAM  and  HERRICK, 
JJ.      • 

J.  Keck,  (Matthew  Hale,  of  counsel,)  for  appellant 

Smith  &  Nellis,  (Andrew  J.  Nellis,  of  counsel,)  for  respondent 

PUTNAM,  J.  The  learned  referee  has  written  a  very  satisfac- 
tory and  exhaustive  opinion,  on  which  I  think  the  judgment  should 
be  affirmed.  On  competent  and  sufficient  evidence,  he  has  found 
that  the  defendant,  in  June,  1882,  completed  a  permanent  system 
of  sewers  and  gutters  in  the  streets  of  the  village  of  Johnstown, 
through  which  the  sewage  of  said  village  was  collected  and  emptied 
into  plaintiff's  pond,  not  only  polluting  the  water,  but  causing  a 
large  deposit  of  offensive  matter  therein;  that,  ever  since  said 
period,  the  flow  of  said  sewage  onto  plaintiff's  premises  has  con- 
tinued. Such  being  the  facts  of  the  case,  I  think  the  plaintiff 
was  entitled  to  the  judgment  awarded  of  a  perpetual  injunction, 
and  to  at  least  nominal  damages.  Noonan  v.  City  of  Albany,  79 
N.  Y.  470;  Stoddard  v.  Village  of  Saratoga  Springs,  127  N.  Y. 
2G1,  27  N.  £.  Bep.  1030.  The  only  damages  allowed  by  the  referee 
sire  for  the  diminution  of  the  storage  capacity  of  plaintiff's  pond, 
caused  by  the  deposit  therein  of  the  contents  of  defendant's  sewers, 
and  the  destruction  of  his  machinery,  and  the  consequent  injury 
to  his  business.  The  referee  determined  that  such  deposit  de- 
preciated the  rental  value  of  plaintiff's  premises  |200  a  year.  The 
depreciation  in  the  rental  value  of  plaintiff's  premises,  however, 
was  shown  on  the  trial  to  be  attributable  to  several  causes.  The 
pollution  of  the  water,  for  which  no  damages  were  allowed  by 
the  referee,  the  natural  surface  drainage  of  the  village  of  Johns- 
town, the  drainage  of  other  mills,  the  contents  of  private  sewers, 
privies,  etc.,  together  with  defendant's  sewage,  produced  such 
deprs^ciation.  There  is  no  evidence  showing  with  any  degree  of 
certainty  the  amount  of  the  deposit  in  plaintiff's  pond  caused  by 
defendant's  sewers,  and  the  amount  produced  by  other  causes, 
or  to  what  extent  the  rental  value  of  plaintiff's  premises  is  dimin* 
ished  by  acts  of  defendant.     As  the  referee  very  properly  suggests: 

"His  [plaintiirsl  damages  occasioned  t^  the  defendant  are  difflcnlt  of 
measurement,  and,  indeed,  tiie  evidence  does  not  famlab  means  of  ascertain^ 
ing  them  with  precision." 
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The  aerionB  question  of  the  case,  and  one  on  which  I  entertain 
considerable  doubt,  is  whether  the  evidence  was  sufficient  to  jus- 
tify the  finding  of  the  referee  as  to  the  amount  of  plaintiffs  dam- 
ages. It  is  urged  that  withdut  any  evidence  showing  the  amount 
of  dei>osit  in  the  pond  caused  by  defendant,  and  the  quantity  left 
there  by  other  sewers,  the  conclusion  of  the  referee  as  to  the  amount 
of  the  diminution  of  the  rental  value  produced  by  defendant  is 
founded  on  mere  conjecture.  It  must  be  admitted  that  there  is 
some  plausibility  in  this  position;  but  there  are  well-considered 
authorities  which  seem  to  sustain  the  view  of  the  learned  referee. 
Drucker  v.  Railway  Co.,  106  N.  Y.  156,  12  N.  E.  Rep.  568,  was  an 
action  brought  against  the  defendant  for  damages  for  interfering 
with  plaintiff's  easement  in  a  street.  The  damages  allowed  was 
the  diminution  of  rental  value  of  plaintiff's  property.  The  evi- 
dence tended  to  show  tiiat  such  diminution  was  caused  by  defend- 
ant's road,  and  also  by  a  tendency  of  the  business  to  move  '^p 
town."     In  the  opinion  the  following  language  is  used: 

"It  is  ott&i  the  case  that  damages  cannot  be  estimated  witb  precision,  and 
the  basis  of  accurate  calculation  is  wanting  and  inadequate.  That  la  notary 
true  in  many  cases  of  personal  injuries.  Such  evidence  as  can  be  given  should 
be  given,  and  facts  naturally  tending  to  elucidate  the  extent  of  loss  should 
not  be  withheld.  But  when  aU  the  proof  which,  in  the  nature  of  the  case, 
is  fairly  possible  is  given,  the  good  sense  of  a  Jury  must  provide  the  answer, 
and  it  is  no  defense  that  such  judgment  involves  more  or  less  of  estimate 
and  opinion,  having  very  Uttle  to  guide  it  That  criticism  has  no  force  in 
the  mouth  of  the  wrongdoer  when  all  reasonable  data  have  been  famished 
for  consideration.*'  • 

The  same  doctrine  is  held  in  Tallman  v.  Railroad  Co.,  (Com.  PL 
N.  Y.)  2  N.  Y.  Supp.  130,  131.  In  Van  Steenburgh  v.  Tobiasi  17 
Wend.  562,  568,  Judge  Cowen,  holding  that  a  joint  action  does  not 
lie  against  the  separate  owners  of  dogs  by  whom  tlie  sheep  of  a 
third  person  has  been  killed,  says: 

"The  difficulty  in  accurately  estimating  the  damage  done  by  each  dog  te  aoT 
an  argument  of  sufficient  strength  to  warrant  tlie  injustice  of  punisUiig  a 
man  who  is  innocent  The  jury  must  in  this»  as  in  most  cases  ci  wrQn& 
get  at  the  real  damages  in  the  best  way  they  can." 

In  a  similar  action  (Buddington  v.  Bhearer,  20  Pick.  477-479)  it 
was  held: 

"There  may  be  some  difficulty  in  ascertaining  the  quantum  of  dama^  done 
by  the  dog  of  each,  but  the  difficulty  cannot  be  great  If  it  could  be  proved 
what  damage  was  done  by  one  dog,  and  what  by  the  other,  there  would  be 
no  difficulty;  and,  on  failure  of  such  proof,  each  owner  might  be  Uable  for 
an  equal  share  of  the  damage,  if  it  should  appear  that  the  dogs  were  of 
equal  power  to  do  mischief,  and  there  were  no  circumstances  to  render  It 
probable  that  greater  damage  was  done  by  one  dog  than  by  the  other." 

The  same  doctrine  is  held  in  Auchmuty  v.  Ham,  1  Denio,  496^ 
and  in  Partenheimer  v.  Van  Order,  20  Barb.  479. 

It  follows  that  in  actions  like  the  one  we  are  considering;  as 
in  those  for  personal  injuries,  where  all  the  evidence  bearing  on 
the  question  of  damages,  "which,  in  the  nature  of  the  case,  is  faiify 
possible"  has  been  given,  it  is  no  defense  to  the  wrongdoer  that  the 
judgment  against  him  must  involve  more  or  less  estimate  or  opin- 
ion.    In  this  case  the  evidence  given  on  the  trial  was  volnminonSy. 
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and  all  the  facts  bearing  on  the  qnestion  of  damages,  as  far  as- 
possible,  seem  to  hare  been  brought  out;  and  I  think,  under  the 
authorities  cited,  the  conclusion  of  the  referee  was  warranted  by 
the  evidence,  and,  therefore,  that  the  judgment  should  be  af&rmed. 
All  concur. 


THURINGEB  ▼.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Ck>urt,  General  Term,  Foartli  Department.    September  23,  1893.V 

1.  Neqligbncb— Dangbrous  Premisbs— Icb  on  Sidewalk. 

In  an  actlcMi  against  a  raUroad  CQmpany  for  injuries  to  plaintiff  from 
slipping  on  ice  which  had  accumulated  on  the  sidewalk  from  water  dripping 
from  the  spout  of  defendant's  water  tank,  It  was  for  the  jury  to  say 
whether  defendant  was  negligent,  and  whether  its  negligence  cbuslmI  or  con- 
tributed to  plaintiff's  injury. 
9l  Bamb.  ' 

In  such  case,  defendant  could  not  defeat  a  recovery  on  the  ground  that,, 
the  obstruction  being  on  the  sidewallc,  the  city  only  was  liable. 

a    BaITB— COKTRIBUTOBT  NbOLIOENCB 

Whether  a  woman  injnred  by  falling  on  ice  negligently  aUowed  to  ae- 
cumulate  on  the  sidewalk  by  an  adjacent  owner  was  negligent  in  not  dis- 
covering the  ice  is  a  question  for  the  Jtu7. 
4.  Pbbsonal  Injuribst-Action  by  Married  Woman— Dajcages. 

A  married  woman  suing  for  personal  injuries  cannot  recover  for  loss  of 
time,  where  there  is  no  proof  that  her  husband  has  not  assisted  her,  or 
has  agreed  that  she  should  have  her  earnings,  though  she  testifies  that  her 
husband  has  left  her,  and  not  Uved  with  her  for  12  years,  during  which 
time  she  has  worked  out  and  taken  in  washing,  and  has  had  all  her  earnings 
for  the  maintenance  of  herself  and  children,  as  the  husband  only,  in  such 
case,  can  sue  for  such  damages. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  Mary  Ann  Thuringer  against  the  New  York  Central  fr 
Hudson  Biver  RaUroad  Ck>mpany  for  negligence.  From  a  judg- 
ment far  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     Reversed. 

The  complaint  aUeges:  "The  said  defendant  wrongfully  and  milawfully 
and  negligently  permitted  and  allowed  water  to  flow  and  escape  from- 
the  water  pipe,  tank,  and  Its  locomotives,  •  ♦  ♦  and  from  the  prem- 
ises of  defendant,  on  the  sidewalk  of  said  James  street,  in  the  city 
of  Rome,  the  same  being  a  pubUc  street,  and  wrongfully  and  unlawfully 
and  negligently  permitted  the  same  to  remain  and  to  continue  to  flow 
and  escape  onto  said  sidewalk  nntU  a  large  accumulation  of  said  water 
on  said  sidewalk  froze,  and  became  icy  and  slippery,  and  dangerous  to  the- 
pubUc  and  people  traveling  on  said  walk  and  street,  and  wrongfully  and 
negligently  neglected  to  remove  said  tank  and  accumulation  of  ice  caused  as 
aforesaid,  after  it  had  knowledge  that  it  was  dangerous;  •  •  •  and  the- 
said  plaintiff,  on  or  about  January  10,  1892,  while  walking  on  said  side- 
nvalk,  without  any  cause  or  fault  of  hers,  slipped  and  fell,  thereby  seri- 
ously and  permanently  injuring  her,  and  making  her  sick  and  sore,  and 
unable  to  attend  to  her  business."  The  answer  denied  the  complaint,  and  al- 
leged the  injury  in  the  complaint  "was  the  result  of  the  carelessness,  negli- 
gence, and  want  of  proper  caution  on  the  part  of  the  plaintiff,  and  not  other- 
wise." 

Argued  before  HARDIN,  P.  J.,  and  MERWIN  and  PARKER^  JJ.. 

0.  D.  Prescott,  for  appellant. 

McMahon  A  Curtln,  for  respondent.  • 
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HARDIN,  P.  J.  1.  On  the  10th  of  January,  1892,  the  plaintiff 
resided  in  the  Hager  block,  on  James  street,  in  the  city  of  Boaie,  and 
had  occasion  to  visit  Antmann's,  south  of  the  railroad.  About  9 
o'clock,  in  company  with  her  son,  a  boy  some  14  years  old,  she 
started  to  return  to  her  residence,  passing  along  the  sidewalk  on 
the  westerly  side  of  James  street,  towards  the  defendant's  road, 
near  its  water  tank;  and  she  testifies: 

**My  both  feet  went  out  from  under  me,  and  I  went  down  in  a  heap.  I 
tried  to  get  up,  and  I  couldn't  I  feU  again,  and  I  discovered  Ice  under  mj 
hand,  and  I  looked  up,  and  saw  the  water  spout  while  I  was  lying  there. 
My  boy  came  then,  and  tried  to  get  me  up,  and  I  couldn't  stand  on  ir- 
feet  As  I  fell,  I  struck  on  my  left  h!p,~sat  down  on  it,~rlght  on  my  left 
side.  My  left  side  was  towards  the  left  side  of  the  sidewalk  as  I  came  up. 
I  fell  with  my  whole  side  down,  over  on  my  left  elbow.  I  tried  to  get  the 
first  time  on  my  knees,  and  couldn't  get  any  further,  and  I  feU  down  again 
because  ^I  was  so  sick,— because  I  felt  sick  to  my  stomach,  and  ererything 
whirled  aroimd  me.  I  noticed  the  water  column  when  I  tried  to  get  up 
the  second  time." 

Frank,  her  son,  who  was  with  her  on  the  occasion  when  she  feU. 
testifies: 

"When  she  fell,  she  was  about  three  feet  from  track  No.  1.  She  was  rtirht 
opposite  the  spout  when  she  feU.  She  fell  right  over  on  the  left  side,  towards 
the  spout  I  noticed  the  condition  of  the  sidewalk  In  front  of  that  spout 
at  that  time.  It  was  very  icy.  The  ice  extended  over  the  whole  stdewalk:. 
and  was  underneath  the  spout,  and  around  the  standard,  and  it  extended  all 
through  ti-ack  No.  1  to  the  walk  over  track  No.  1." 

Other  witnesses  were  called,  who  testified  as  to  the  condition  of 
the  sidewalk;  testified  as  to  the  manner  in  which  the  water  column 
was  used,  and  the  effect  caused  by  the  drip,  and  that  the  action 
the  wind  carried  the  water  sideways  from  the  mouth  of  the  column 
at  times.  Upon  the  whole  evidence  relating  to  the  subject,  we  are 
of  the  opinion  that  it  was  a  question  of  fact  whether  the  defendant 
was  guilty  of  negligence,  and  whether  the  negligence  of  the  defend- 
ant caused  or  contributed  to  the  injuries  which  the  plaintiff  received. 

At  the  same  point  where  this  accident  occurred  another  injuiy 
was  caused  to  a  person  passing  along  the  sidewalk,  which  led  to  an 
action,  and  the  trial  thereof  was  brought  into  this  court  for  review; 
and  our  opinion  delivered  in  that  case  is  found  in  20  N.  Y.  Supp. 
914,  in  McGoldrick  against  the  defendant  In  that  case,  in  the 
course  of  the  opinion  delivered  in  behalf  of  the  court,  it  was  said: 

"Whether  the  intestate  feU  by  reason  of  any  wrongful  act  or  neglect  of 
the  defendant  was,  upon  the  evidence,  a  question  of  fttct  The  defendant 
claims  that  there  is  no  basis  for  a  recovery,  because  the  obstruction  was 
upon  a  sidewalk,  and  the  city,  therefore,  only  liable.  It  has,  however,  been 
held  that  an  owner  of  adjacent  premises,  who,  without  authority,  Interfierei 
with  a  sidewalk  for  his  private  pui'poses,  and  fails  to  restore  It  to  a  waiB 
condition,  is  liable  to  any  one  sustaining  injury  thereby.** 

Applying  the  doctrine  found  in  the  opinion  from  which  the  quota- 
tion has  been  nmde,  we  think  there  was  no  error,  upon  the  facts  be- 
fore the  court,  in  submitting  the  question  of  the  defendant's  ne^- 
gence  to  the  jury. 

2.  The  trial  judge,  in  dealing  with  the  question,  of  whether  the 
plkintiflf  was  guilty  of  contributory  negligence,  said: 
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"She  was  walking  in  a  public  street,— ^pon  that  part  of  ft,  the  sidewalk, 
prepared  especiaUy  for  foot  passengers;  and  it  is  for  you  to  say  whether  she 
was  guilty  of  negligence  or  not  in  walking  along  there  without  looking  to  see 
whether  there  was  any  danger.  ♦  ♦  ♦  If  you  find  that  she  was  guilty  of 
negligence,  and  that  her  neghgence  contributed  to  the  injury  which  she 
sustained,  then  she  cannot  recover,  even  if  the  defendant  was  guilty  of 
negligence." 

We  think  the  trial  judge  was  warranted  by  the  evidence  relat- 
ing to  the  question  of  her  freedom  from  contributory  negligence 
in  submitting  it  to  the  jury,  and  that  the  charge  was  as  favorable 
as  the  defendant  was  entitled  to  have  delivered  upon  that  sub- 
ject 

3.  In  the  course  of  the  charge  upon  the  subject  of  damages,  the 
judge  said:  "You  can  allow  her  for  her  loss  of  time,  for  her 
suffering,  and  for  the  pain  that  she  has  sustained.  *  *  **'  At 
the  close  of  the  charge  the  defendant's  counsel  requested  the  court 
**to  charge  that  the  plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion for  any  loss  of  time  which  she  applied  to'her  household  service 
or  services."  In  response  to  that  request  the  court  observed: 
"Of  course,  that  would  be  so  if  she  was  living  with  her  husband. 
I  decline  to  charge  that"  The  defendant  took  an  exception,  and 
requested  the  court  "to  charge  that  the  husband  has  a  right  of  ac- 
tion against  the  defendant  for  all  loss  of  household  services  oc- 
casioned by  this  accident,  if  any  one  is  entitled  to  recover  for  this 
accident"  In  response  thereto  the  court  observed,  "I  decline  to 
charge  that,  as  applicable  to  this  case;"  and  the  defendant  took 
an  exception  thereto.  It  appeared  in  the  evidence  that  the  plain- 
tiff was  a  woman  some  56  years  of  age;  that  she  had  had  several 
children;  and  she  testified  that  she  had  lived  in  Bome  23  years, 
and,  also,  **My  husband  is  not  living  with  me,"  and  that  it  was 
about  12  years  since  he  had  lived  with  her.  There  was  no  proof 
of  his  death.  There  was  no  proof  that  she  had  not  heard  from 
him  during  the  period  of  time  covered  by  the  separation  from  him, 
or  where  he  was,  or  that  he  had  not  assisted  her,  nor  was  there 
any  proof  that  there  had  been  a  dissolution  of  the  marriage  rela- 
tion, or  an  agreement  that  she  should  have  her  earnings  separate 
and  independent  of  any  claim  by  him.  She  did  testify,  however, 
that  duriijg  the  time  she  had  mentioned  she  had  "worked  out,  and 
earned  money  by  cleaning  and  washing.  All  the  earnings  I  have, 
I  have  had  for  my  own  support  «,nd  maintenance  since  that  time. 
Prior  to  the  10th  day  of  January,  and  for  a  number  of  years,  or 
since  the  time  my  husband  left  me,  I  have  been  working  out  by 
the  day,  and  taking  in  washing."  In  Fifer  v.  Bailroad  Co.,  49  N. 
Y.  56,  which  was  an  action  by  a  married  woman  for  Injuries  sus- 
tained, Allen,  J.,  said: 

"Her  sei-vices  and  earnings  belonged  to  her  husband,  and  /or  loss  of  such 
8oi*vlces,  caused  by  the  accident,  he  may  have  an  action." 

In  Brooks  v.  Schwerin,  54  N.  Y.  348,  it  was  said: 

"The  servicee  of  the  wife  in  the  household  still  belong  to  the  husband,  and, 
so  far  as  an  injury  to  her  disables  her  from  performing  such  services,  the 
Joss  Is  his,  and  he,  not  she,  can  recover  therefor.*' 
V.24N.Y.8.no.l2— 69 
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That  case  was  cited  in  Coleman  v.  Bnrp,  25  Hun,  242,  in  ai 
opinion  delivered  for  this  court,  approvingly,  and  the  opinion  stated: 

"And,  so  far  as  an  Injury  to  her  disables  her  from  performinji^  such  servlee^ 
the  loss  is  his,  and  he,  and  not  she,  can  recover  therefor." 

Our  decision  in  that  case  was  affirmed  in  93  N.  Y.  17.  These  and 
other  cases  were  referred  to  in  the  opinion  delivered  in  Blaechinska 
V.  Howard  Mission,  130  N.  Y.  503,  29  N.  E.  Rep.  755,  and  near  the 
close  of  the  opinion  it  is  said,  viz.: 

"Appl3ring  the  law,  as  we  gather  it  from  the  statute  and  the  manifold  de^ 
dsions,  to  the  facts  of  this  case,  as  now  laid  before  us,  we  think  the  plaintiff 
is  entitled  to  recover  actual  damages  only,  and  that  the  consequential  damages 
for  the  loss  of  her  services,  both  in  the  house  and  in  the  shop,  diould  be  re- 
covered by  her  husband  in  a  separate  action  brought  in  bis  own  nama  Tiut 
damages  for  the  injuries  to  her  person  belong  to  her,  because  the  statute  has 
given  them  to  her;  but  the  damages  for  the  loss  of  her  services  belong  to  him, 
because  the  common  law  gave  tliem  to  him,  and  the  statute  has  not  takoi 
them  away." 

Applying  the  doctrine  of  the  cases  to  which  reference  has  been 
made,  we  are  of  the  opinion,  under  the  facts  disclosed  in  this  case, 
the  learned  trial  judge  ought  to  have  yielded  to  the  request  to 
charge  '^that  the  husband  has  a  right  of  action  against  the  defendant 
for  all  loss  of  household  services  occasioned  by  this  accident,  if 
any  one  is  entitled  to  recover  for  the  accident"  For  the  error 
presented  by  an  exception  taken  to  the  refusal  to  charge  as  re- 
quested, we  think  a  new  trial  must  be  ordered.  Judgment  and 
order  reversed  on  the  exceptions,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event     All  concur. 


OOLLIS  V.  NEW  YORK  CENT.  &  H.  R.  R.  GO. 
(Supreme  Court,  General  Term,  Fourth  Department.    September  23,  1893.) 

t  Railroad  Companies— Injury  to  Boy  on  Track. 

In  an  action  against  a  railroad  company  for  the  death  of  a  boy  nine 
years  old,  and  of  the  faculties  usual  in  a  boy  of  his  a^e,  it  appeared  that 
he  had  been  doing  an  errand  for  persons  In  a  circus  advertising  car,  whidi 
was  standing  on  a  side  track  at  defendant's  station,  and  that,  after  stand- 
ing on  the  platform  of  the  car  where  he  could  see  an  approaching  train,  h« 
alighted  from  the  car,  and  was  kiUed  whUe  trying  to  cross  the  track  in 
front  of  the  train.  Deceased  lived  near  the  station,  and  had  for  two 
years  crossed  the  tracks  in  going  to  school.  Hdd,  that  the  question  of 
contributory  neglig^ice  on  the  part  of  deceased  was  for  the  Jury. 

2.  Same— Trespasser  on  Track. 

The  place  where  deceased  was  injured  was  on  defendant's  property,  and 
was  no  part  of  a  public  highway.  Held,  that  deceased  was  a  trespassec 
to  whom  defendant  owed  no  special  duty. 

Appeal  from  circuit  court,  Herkimer  county. 

Action  by  John  W.  CoUis,  administrator,  against  the  New  Yorf: 
Central  &  Hudson  River  Railroad  Company,  for  the  death  of  piain- 
tifTs  intestate.  From  a  judgment  entered  on  a  verdict  for  defend- 
ant, plaintiff  appeals.    Affirmed 
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Argued  before  HAEDIN,  P.  J.,  and  MERWIN  and  PARKER,  JJ. 

E.  LaGrange  Smith  and  J.  A.  Steele,  for  appellant 
0.  D.  Prescott,  for  respondent 

HARDIN,  P.  J.  Main  street,  in  the  village  of  Herkimer,  crosses 
the  tracks  of  the  defendant  at  a  right  angle,  and  defendant's  pas- 
senger depot  is  east  of  Main  street  Its  passenger  tracks  1  and  2 
are  separated  by  the  depot  No.  1,  or  the  south  track,  goes  south 
of  the  depot,  and  No.  2  north.  West  of  Main  street  was  a  ^^dead 
track,'*  or  a  branch  track  between  tracks  No.  1  and  2,  extending 
some  175  feet  west  of  Main  street  and  easterly  of  Washington 
street  At  the  time  of  the  accident  an  advertising  car  or  advance 
car  of  a  circus  company  stood  upon  the  dead  track,  and  was  oc- 
cupied by  persons  in  the  employ  of  the  circus.  Jn  one  end  of  the 
car  arrangements  were  placed  for  cooking,  and  in  other  parts  of 
the  car  arrangements  for  distributing  the  advertising  bUls,  and 
for  paste  and  other  materials  used  in  preparations  to  i>ost  and 
circulate  the  bills  heralding  the  approach  of  the  circus.  The  ac- 
cident occurred  about  5:25  in  the  afternoon.  As  an  express  train 
was  passing  along  track  No.  2  westerly,  and  approaching  a  point 
opposite  the  circus  car,  the  deceased,  a  boy  some  eight  or  nine  years 
of  age,  who  apparently  had  been  doing  some  errand  for  the  panic's 
occupying  the  circus  car,  stood  upon  the  easterly  platform  of  the 
lircus  car,  and  from  that  point  could  see  the  approaching  train 
1,000  feet  or  more  distant'  He  apparently  looked  at  it,  and,  as  the 
train  neared  the  car  platform  on  which  he  was  standing,  he  stepped 
down,  and,  in  a  direction  northwesterly  taken  by  him,  attempted  to 
pass  over  track  No.  2,  which  was  the  one  occupied  by  the  approach- 
ing express  train.  He  failed  to  make  his  transit  across  track  No. 
2  so  as  to  clear  the  approaching  train,  and  was  caught  by  the  cow- 
catcher, thrown  into  the  air,  and  killed.  Apparently,  the  ex- 
press train  was  approaching  at  a  rate  of  speed  of  35  or  more 
miles  an  hour,  there  being  some  difference  in  the  opinion  expressed 
by  the  witnesses  on  the  subject  of  sx>eed  of  the  train,  and  as  to 
whether  the  engineer  was  endeavoring  to  make  up  lost  time.  The 
evidence  in  that  regard  was  fully  presented  to  the  jury  in  the 
charge  delivered  by  the  trial  judge.  Apparently,  the  deceased, 
after  he  got  down  from  the  car,  and  started  to  cross  the  track 
going  northwesterly,  turned  his  head,  and  looked  to  the  east,  and 
immediately  started  on  a  run,  and,  while  thus  endeavoring  to 
pass  across  the  track,  he  was  struck  by  the  engine.  He  had  been 
seen  at  the  advertising  car  carrying  water  for  the  cook  in  the  car 
from  a  point  near  the  east  end  of  the  x)assenger  depot  There  was 
nothing  to  prevent  a  person  from  alighting  from  the  end  of  the 
circus  car  and  passing  southerly.  The  defendant  owned  the  prop- 
erty lying  between  Main  and  Prospect  streets,  and  was  u^ng  the 
same  for  tracks  and  cars  and  in  carrying  forward  its  business. 
Tbie  deceased  was  an  ordinary  sized  boy  of  his  age,  ordinarily 
intelligent,  and  resided  east  of  the  passenger  depot,  and  south  of 
the  railroad,  about  100  feet  from  it.    He  was  accustomed  to  attend 
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Bchool,  and,  in  doing  so,  crossed  the  (railroad  in  passing  to  and  from 
his  school;  and  he  was  accustomed  togooverthetrackatotherpoints, 
having  been  at  times  sent  to  stores  to  do  the  txading  for  his  family 
on  the  north  side  of  the  railroad  and  on  Main  street,  and  when 
engaged  In  such  business  lie  was  required  to  cross  the  tracks,  and 
had  been  so  accustomed  to  cross  them  for  some  two  years  before 
the*  accident.  He  had  good  hearing  and  eyesight,  and  apparent]? 
was  a  quick,  active,  bright  boy,  and  for  various  purposes  he  had 
been  more  or  less  around  the  passenger  depot  Whether  the  de- 
ceased was  guilty  of  contributory  negligence  was  submitted  to  the 
jury  as  a  question  of  fact.  In  doing  so  the  court  followed  the  doc- 
trine laid  down  by  Andrews,  J.,  in  McGovem  v.  Hailroad*  Co.,  67 
K".  Y,  422.  The  doctrine  of  that  case  was  followed  in  Barry  v. 
Railroad  Co.,  92  N.  Y.  294.  The  same  doctrine  was  repeated  at  the 
close  of  the  opinion  in  Byrne  v.  Railroad  Co.,  83  N.  Y.  620;  Swift 
V.  Railroad  Co.,  123  N.  Y.  645,  25  K  E.  Rep.  378.  In  Tucker  v.  Rail- 
road Co.,  124  N.  Y.  316,  26  N.  E.  Rep.  916,  it  was  said: 

An  infant  of  tender  years  is  not  expected  to  exercise  the  same  care  and 
caution  which  is  required  of  a  person  of  more  advanced  age,  so  that  It  fpe- 
qnently  becomes  a  question  for  the  Jury,  under  proper  Instractlons  l|y  the 
court,  whether  a  child  exercised  that  measure  of  care  and  caution  which 
should  be  required  and  expected  from  if 

We  think  the  plaintiff  could  not  complain  of  that  branch  of  his 
oase  which  was  submitted  to  the  jury  fairly.  In  considadng  a  case 
where  a  boy  was  injured  by  an  approaching  train  in  Wendell  v. 
Railroad  Co.,  91  N.  Y.  428,  it  was  said  by  Ruger,  C.  J.,  viz.: 

"He  should  not  be  permitted  to  make  close  calculations  to  determine 
wlietlier  he  can  safely  pass  in  front  of  an  approacblnsr  body,  and,  when  the 
exporimeut  has  failed,  charge  the  consequences  of  his  mistake  upon  the 
o^mcr  of  the  coUiding  vehicle  or  property.    Belton  v.  Baxter,  54  N.  Y.  245^.'* 

In  the  course  of  the  charge,  the  trial  judge  said: 

"It  appearing  that  he  was  acquainted  with  the  running  of  the  cars,  that 
he  was  a  boy  accustomed  to  hang  around  the  depot  there,  as  Ihe  testimony 
of  Fox  shows,  and  accustomed  to  get  on  and  off  his  car  at  different  times. 
and  that  he  had  been  ordered  off  his  car  at  different  times,  and  had  been 
ordered  away  from  the  road,  tending  to  show,  1  say,  that  he  was  acquainte«l 
although  a  boy,  with  the  running  and  the  operation  of  the  cars,  b^ng  thus 
acquainted,  under  all  the  circumstances,  if  he  was  guilty  of  carelessness,  al- 
though a  boy,  then  there  can  be  no  recovery  by  the  administrator  In  this 
case,  any  more  than  there  could  be  by  the  boy  hims^  if  he  were  the  llvinir 
party,  and  had  brought  an  action  for  an  injury  to  his  person.  •  ♦  •  Ho 
must  come  here  free  from  fault  on  his  part,  and  If  he  comes  here  chnrsrod 
with  any  fault,  however  remote,  which  caused  or  contributed  to  the  Injury 
which  he  complains  of,  he  is  without  remedy,  •  •  •  Therefore,  if  you  find 
that  he  was  careless  in  the  manner  in  which  this  aoddent  happened,  and  in 
the  position  in  wliich  he  put  himself  in  reference  to  this  train,  yonr  verdict 
will  be  for  the  defendant  •  •  ♦  But  if  you  find,  under  the  circnmstaiM>*s, 
that  the  boy  was  not  guilty  of  any  act  of  negligence  for  which  he  should  be 
charged  that  caused  or  contributed  to  his  injury,  then  the  next  question  which 
would  be  for  you  to  determine  is,  was  the  defendant  guUty  of  any  act  of 
negligence  on  its  part  that  caused  the  injury  of  which  the  plaintiff  coco- 
plains?" 

Thereafter  the  court  proceeded  in  its  charge  to  consider  the  qoe« 
tion  relating  to  the  alleged  negligence  of  the  defendant,  and  ad 
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verted  to  the  speed  of  the  train,  and  to  the  question  whether  a  bell 
was  rung  or  a  whistle  was  sounded;  and,  continuing  his  charge,  he 
said: 

"But  there  was  no  obligation  on  the  part  of  the  defendant,  the  railroad 
company,  to  blow  the  whistle  or  ring  the  beU  upon  this  train  to  notify  the 
boy  of  its  approach,  for  the  reason  that  he  was  not  upon  th%  crossing.  He 
was  not  rightfully  upon  the  lands  of  the  defendant,  the  railroad  cwnpany.  He 
was  a  trespasser  there.  He  had  no  right  to  be  there,  and  as  an  adult,  if  he 
had  been  injured  whUe  thus  of  his  own  volition  upon  the  lands  of  the  defend- 
ant, the  fact  that  he  was  a  trespasser  at  the  time  would  have  prevented  any 
recovery  on  his  part.  The  boy  therefore,  b€4ng  a  trespas'w*  on  this  occasion, 
was  entitled  to  no  notice  of  the  approadi  of  the  train,  because  no  duty  was 
owing  by  the  defendant  to  him,  he  bdng  there  wrongfidly  at  the  time;  and 
the  defendant  owed  him  no  obligation  or  protection,  except  that  obligation 
which  belongs  ordinarily  to  the  business  of  life.  ♦  •  ♦  Now,  what  obliga- 
tion did  the  railtx)ad  company  owe  to  this  boy?  He  was  a  trespasser  tliere, 
as  I  have  stated.  He  had  no  right  to  be  upon  the  railroad  track,  and  it  is 
recognized,  not  only  as  a  common  sense  proposition,  but  as  the  growth  of  our 
dally  observation,  that  a  railroad  track  over  which  a  steam  engine  with  a 
train  of  cars  attached  is  driven  with  the  fearful  velocity  that  they  are  run  is 
always  a  place  of  danger,  and  therefore  a  place  that  everybody  is  bound  by 
law  and  by  a  consciousness  of  sef-preservation  to  protect  themselv(  s  against.** 

At  the  close  of  the  charge,  the  counsel  for  the  plaintiff  asked  for 
an  exception  in  the  following  language: 

'*To  that  part  of  your  charge  in  which  you  say  that  the  boy  was  a  tres- 
passer upon  the  lands  of  the  raUroad  at  the  time  he  was  killed." 

Tn  response  thereto  the  court  observed: 

"Yes;  tliere  is  no  evidence  of  any  such  license  or  consent  on  the  ^art  of  the 
railroad  company  as  justified  the  boy  in  being  where  he  was  upon  the  lands 
of  the  railroad  company  over  which  their  tracks  pass,  outside  of  some  right 
that  is  secured  to  the  pubUc  beyond  the  track,  as  exclusively  belonging  to  and 
for  the  safety  of  the  pubUc,  must  be  secured  in  the  company  itself." 

After  that  observation  the  counsel  for  the  plaintiff  took  an  excep- 
tion. It  is  now  insisted  in  behalf  of  the  plaintiff  that  the  excep- 
tions present  error.  The  point  where  the  intestate  received  inju- 
ries was  no  part  of  the  pnbUc  highway.  It  was  the  property  of  ttie 
defendant.  It  had  a  right  to  maintain  its  tracks  and  to  operate  its 
trains  across  the  tracks  at  that  point.  The  deceased  had  received 
no  license  from  the  defendant  to  enter  upon  that  track  at  that 
point,  and  therefore  the  trial  judge  was  warranted  in  stating  that 
the  deceased's  entry  upon  the  land  at  the  point  where  he  received 
the  injuries  was  a  trespass.  The  defendant  had  a  clear  right  to 
authorisse  the  circus  car  to  be  and  remain  where  it  was  upon  its 
property.  As  was  said  in  Nicholson  v.  Railway  Co.,  41  N.  Y.  525, 
it  was — 

•Pljiced  there  for  a  lawful  purpose,  and  in  the  proper  discharge  of  th^  usual 
and  ordinary  business.  They  had  the  same  unqualified  right  which  every 
owuor  of  property  has  to  do  with  his  own  as  he  pleases,  and  keep  it  and  use 
It  whiM-e  and  as  he  pleases,  on  his  own  ground,  up  to  the  point  when  such 
use  becomes  a  nuisance.  Nicholson,  the  deceased,  on  the  contrary,  was  not 
on  his  own  gi'ound.  He  was  where  he  had  no  legal  right  to  be.  At  most,  he 
had  a  mere  license  to  cross  the  defendant's  track,— a  license  implied  from  use. 
and  from  the  fact  that  such  use  had  not  been  expressly  forbidden.  But  sucli 
license  created  no  legal  right,  and  imposed  no  duty  upon  the  defendant,  except 
the  geneml  duty  which  ev«7  man  owes  to  others  to  do  them  no  intentional 
wroug  or  injury." 
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In  the  some  case,  at  page  532,  it  was  said,  in  the  course  of  the 
opinion,  the  intestate — 

''Has  no  right,  as  against  the  defendant,  to  be  there.  It  coald  at  any  time 
have  reyoked  the  Ucense,  and  then  he  could  not  haye  crossed  at  that  point 
without  b^ng  a  trespasser.  The  cars  were  lawfully  upon  the  branch  tiadc, 
and  the  defendant  had  the  right  to  have  them  there.  The  defendant  owed 
the  intestate  no  active  duty.  It  owed  him  no  du^  whatever,  except  such 
as  every  citizen  owes  another.  ♦  ♦  ♦  It  did  not  owe  him  the  duty  of  active 
vigilance  to  see  that  he  was  not  injured  while  upon  its  land  mer^  by  per- 
mission for  his  own  convenience.  If  the  point  where  the  intestate  was  killed 
hud  been  a  public  highway,  or  if  at  the  time  he  had  been  a  passenger  in  a 
car  upon  the  main  track,  and  he  had  been  injured  by  collision  with  the  cars 
coming  down  the  branch  track,  or  if  in  any  other  way  he  had  he&i  not  only 
lawfully,  but  in  the^  exercise  of  a  right,  at  that  point,  the  def aidant  woold 
have  owed  him  a  duty." 

The  doctrine  of  that  case  was  adverted  to  in  McAlpin  t.  PoweH 
70  N.  Y,  132,  and  the  distinction  was  pointed  out  between  a  case 
where  an  infant  was  lawfully  in  the  highway  ''and  a  case  where  he 
is  palpably  invading  the  premises  of  another,  and  is  a  mere  tres- 
passer. In  the  latter  case  a  party  is  without  protection  of  the  law. 
except  in  special  cases." 

It  is  insisted  that  the  court  committed  an  error  in  saying  to  the 
jury: 

'There  is  no  evidence  of  any  such  license  or  consent  on  the  part  of  the 
railroad  company  as  justified  the  boy  in  being  where  he  was  upon  the  lands 
of  the  railroad  company  over  which  their  tracks  pass,  outside  of  some  rl^t 
that  is  secured  to  the  public  beyond  the  track,  as  exclusively  belonging  to  and 
for  the  safety  of  the  public,  must  be  secured  in  the  raUroad  itself." 

After  such  statement  by  the  court,  a  general  exception  was 
taken.  If  some  portion  of  the  remark  made  by  the  court  was 
proper,  then  the  exception  is  unavailing,  llie  sentence,  as  we  find 
it  in  the  appeal  book,  is  somewhat  involved,  and  is  apparently  some- 
what indefinite.  We  think  the  exception  does  not  pornt  out  dearly 
any  error. 

It  is  insisted  in  behalf  of  the  api)ellant  that  the  court  committed 
an  error  in  excluding  the  question  as  to  the  location  of  the  nulls 
''along  the  line  of  the  railroad  on  the  east  side  of  it;''  and  also  in  ex- 
cluding an  answer  to  the  question,  '*How  many  railroad  crossings 
are  there  in  the  village  of  Herkimer?"  The  attention  of  the  court 
was  not  called  to  any  fact  or  circumstance  indicative  that  an 
answer  to  the  question  propounded  would  shed  any  light  upon  the 
questions  involved  in  the  trial.  We  think  the  rulings  made  by  the 
trial  judge  were  not  prejudicial  to  the  plaintiff.  The  foregoing 
views  lead  us  to  sustain  the  verdict  Judgment  and  order  af- 
firmed, with  costs.     All  concur. 


KINGKSFORI)  T.  BUTLHB. 
(Supreme  Court,  General  Term,  Fourth  Department    September  23.  189a.) 

1.  JUBTTCES  OF  THE  PbAOB— JUDGMENT  BY  DBFAtHiT— AtTACHMBNT. 

Where  the  summons  la  not  personally  served,  and  defendant's  property 
is  attached  under  a  warrant  on  an  insufficient  affldaylt,  a  jnstioe  of  the 
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peace  cannot  enter  Judgment  by  default  under  Code  CHvil  Proc  $  291S, 
giving  the  justice  such  power,  in  the  absence  of  personal  service,  only 
where  property  "has  been  duly  attached  by  virtue  of  a  warrant  that  litis 
not  been  vacated;"  as  it  is  the  Justice's  duty  to  vacate  the  attachment, 
under  section  2916,  giving  him  authority,  "on  his  own  motion,"  to  va- 
cate attachment  "if  he  deems  the  papers  on  which  it  was  granted  insufll- 
dent  to  authorize  It" 
%,  Appeals  fhom  Justioesi— Tecttvical  E»pors. 

Under  Oode  Civil  Proc.  §  8063,  providing  that  in  appeals  from  Justices 
the  appellate  court  "must  render  Judgment  according  to  the  Justice  of  the 
case,  without  regard  to  technical  errors  or  defects  whl<di  do  not  affect 
the  merits,"  the  appellate  court  should  not  affirm  the  Judgment  of  default 
rendered  by  the  Justice,  because  the  validity  of  the  debt  was  not  dis- 
puted by  defendant,  the  error  complained  of  being  Jurisdictional,  and  not 
technicaL 

Appeal  from  Oswego  county  court 

Action  by  Thomas  Kingsford  againBt  George  A.  Butler  in  jus- 
tiee's  court  Judgment  by  default  was  entered,  and  affirmed  on 
appeal  to  the  county  court     Defendant  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MEBWIN  and  PARKKB, 
JJ. 

D.  P.  Lester,  for  appellant 
L.  W.  Baker,  for  respondent 

PAREEB,  J.  The  facts  disclosed  by  fhe  appeal  book  in  this  ac- 
tion are  substantially  as  follows:  A  justice  of  the  peace  issued 
a  summons  in  favor  of  this  plaintiff  against  the  defendant  upon  the 
13th  day  of  August,  1892.  At  the  same  time  he  issued  a  warrant 
of  attachment  against  the  defendant's  property.  The  attachment 
was  levied  by  the  constable  on  certain  personal  property  of  the 
defendant,  and  a  certified  copy  of  it,  and  of  an  inventory  of  the 
property  so  levied  upon,  and  of  the  summons,  were  each  left  by  the 
constable  at  the  defendant's  last  place  of  residence,  with  a  per- 
son of  suitable  age  and  discretion.  No  personal  service  of  the 
summons  was  ever  made  upon  the  defendant,  nor  any  service  other 
than  as  above  stated.  The  affidavit  upon  which  the  warrant  of 
attachment  was  issued  was  wholly  insufficient  to  give  the  Justice 
jurisdiction.  The  case  of  Bump  v.  Dehany,  (Sup.)  12  N.  Y.  Supp. 
901,  is  an  authority  precisely  in  point  on  that  question,  and  its 
insufficiency  is  practically  conceded  on  this  appeal.  Upon  the 
return  day  of  the  summons,  no  one  appeared  on  the  part  of  de- 
fendant, and  judgment  was  taken  against  him  by  default,  in  plain- 
tifTs  favor,  for  |47.25,  debt  and  costs.  The  defendant  subsequently 
api>ealed  to  the  county  court  of  Oswego  county,  where  the  judg- 
ment of  the  justice  was  affirmed,  and  from  such  judgment  thta 
appeal  is  brought. 

There  is  no  statute  giving  a  justice  of  the  peace  authority  to 
enter  judgment  against  a  defendant  on  default,  unless  the  sum- 
mons has  been  personally  served  upon  him,  except  the  provisions 
of  section  2918  of  the  Code.  By  that  section  it  is  provided  that 
when  a  defendant  does  not  appear,  and  the  summons  has  not 
been  personally  served  upon  him,  nevertheless  judgment  may  be  ren- 
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dered  against  him  if  his  property  lias  "been  duly  attached  by  vir- 
tue of  a  warrant  that  has  not  been  vacated.^  The  section  further 
provides  that  the  judgment  so  rendered  is  only  presumptive  evi- 
dence of  indebtedness,  and  that  it  can  be  satisfied  by  execution 
only  against  the  property  so  attached.  In  the  case  at  bar,  there- 
fore, the  justice  had  no  jurisdiction  to  enter  judgment  against  de- 
fendant, unless  his  property  had  been  "duly  attached  by  virtue  of 
Ji  warrant  that  had  not  been  vacated."  It  is  true  that  the  war- 
nint  which  the  justice  assumed  to  issue  had  never  been  vacated, 
bnt  can  it  be  said  that  defendant's  property  had  ever  been  **duly 
attached"  by  virtue  of  it?  I  think  not  The  attachment  was 
entirely  unauthorized.  It  ought  never  to  have  been  issued,  and 
the  property  of  the  defendant  ought  never  to  have  been  taken  upou 
it.  By  section  2916  the  justice  is  given  authority,  "on  his  own 
motion,'*  to  vacate  the  attachment  on  the  return  of  the  sununonn 
*^f  he  deems  the  papers  on  which  it  was  granted  insufficient  to 
authorize  if  Reading  all  these  provisions  together,  I  think  it 
is  the  duty  of  a  justice,  on  the  return  of  a  suqimons  that  has  not 
been  personally  served,  to  enter  judgment  by  default  only  when 
the  record  shows  an  attachment  lawfully  issued  and  regularly  exe- 
cuted. For  the  want  of  a  personal  service  of  summons  he  has 
never  acquired  jurisdiction  over  the  person  of  defendant,  and  for 
the  want  of  an  attachment,  lawfully  issued,  the  proceeding  against 
the  property  of  defendant  is  utterly  unauthorized.  Not  even  as 
against  the  property  attached  has  he  acquired  any  jurisdiction, 
for,  clearly,  he  cannot  do  so  by  issuing  a  process  he  had  no  au- 
thority to  issue,  nor  by  omitting  to  vacate  such  a  process  after 
having  assumed  to  issue  it.  On  the  return  of  the  summons^  there- 
fore, the  justice  should  have  treated  the  case  as  if  no  attachment 
had  ever  been  issued,  and  his  entry  of  judgment  by  default  against 
defendant  was  therefore  unauthorized. 

The  respondent's  counsel  claims  that  the  defendant  does  not 
dispute  tlie  validity  of  the  debt;  that  the  errors  alleged  are  purely 
technical;  and  that,  therefore,  under  section  3063  of  the  Code, 
the  county  eourt  correctly  affirmed  the  judgment.  The  difficulty 
with  that  argument  is  that  the  error  complained  of  is  not  by  any 
means  a  technical  one.  The  question  presented  by  this  appeal  is 
whether  a  justice  of  the  peace  may  enter  judgment  against  a  party 
on  default  without  first  having,  by  some  lawful  process,  acquired 
jurisdiction  to  do  so.  In  the  course  of  this  action,  the  defendant 
has  not,  as  yet,  been  called  upon  to  question  the  validity  of  the 
plaintiff's  claim.  When  he  shall  have  been  lawfully  summoned 
into  court,  or  when  his  property  shall  have  been  lawfully  sub- 
jected to  the  judgment  of  the  court,  by  the  service  of  a  lawful 
process  against  it,  it  may  be  that  he  will  successfully  defend  against 
the  plaintiif's  claim;  and,  until  he  has  been  called  upon  to  make 
his  defense,  it  can  hardly  be  said  that  "justice  has  been  done" 
by  rendering  any  judgment  whatever  against  him.  It  does  not 
appear,  therefore,  that  the  amount  of  the  judgment,  even,  is  cor- 
rect, and  it  does  appear  that  the  justice  had  no  jurisdiction  to 
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render  any  judgment  whatever  against  defendant  To  snch  a  case 
section  3063  does  not  apply,  and  the  judgment  of  the  justice  should 
have  been  reversed.  The  judgment  of  the  county  court  and  of 
the  justice  should  be  reversed,  with  costs. 

MERWEN,  J.,  concurred  in  the  insult     HARDIN,  P.  J.,  not  vot- 
ing. 


(71  Hun,  285.) 
HAIGHT  et  aL  ▼.  LITTLEFIELD  et  aL 

(Supreme  Oourt,  General  Term,  Third  Department.    September  15,  1893.) 

1.  Ambkdmbnts  of  Plbauings—Powbr  of  Repekbe. 

Under  Code  Civil  Proc.  S  1018,  conferring  on  a  referee  aU  the  power  of 
the  court  with  regard  to  amendments  of  pleadings,  the  refusal  of  an 
amendment  by  a  referee  at  the  close  of  a  case  is  within  his  discretion, 
and,  unless  such  discretion  is  erroneourtly  exe.c.sed  to  the  applicant's  prej- 
udice, it  win  not  cause  a  reversal 
8.  DEmcATiow— -Highway— Easement  Appurte^ast. 

Where  land  is  dedicated  as  a  street  by  the  vendor  of  defendant,  from 
which  latter  person  plaintiff  purchased  a  portion  abutting  on  such  street, 
the  street  became  appurtenant  to  plalntiflTs  premises,  giving  the  latter 
an  easement  in  the  street  as  against  defendant,  although  the  street  was 
never  accepted  by  the  public  authorities. 
8.  Samb— Effect  of  Nonuabk. 

Plaintiff's  rights  'in  such  streets  are  not  affected  by  nonuser. 
4.  Equity— Remedy  at  Law. 

The  remedy  of  plaintiff  against  defendant  for  obstructing  his  right  of 
way  Is  in  equity,  there  being  no  adequate  remedy  at  law. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Samuel  J.  Hal^^ht  and  John  W.  Clark  against  Dennis 
Q.  littlefleld  and  the  Uttlefield  Stove  Company  to  enjoin  the  ob- 
struction of  a  right  of  way,  and  for  damages  for  said  obBtmction. 
Prom  a  judgment  for  plaintiffs,  defendants  appeal.     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEKRICK, 
JJ. 

W.  Frothingham,  for  appellants. 

I.  &  J.  M.  I^wson,  (Isaac  Lawson,  of  counsel,)  for  respondents. 

MAYHAM,  P.  J.  This  is  an  appeal  from  a  judgment  entered 
upon  the  report  of  a  referee,  in  favor  of  the  plaintiffs  against  the 
defendants,  for  a  mandatory  injunction,  commanding  and  direct- 
ing the  defendants  to  remove  certain  fences,  embankments,  ditches, 
and  alleged  obstructions  from  lands  or  premises  described  in  the 
plaintiffs'  complaint  as  a  strip  or  street  50  feet  wide,  called  ^Tleas- 
ant  Street,"  and  enjoining  the  defendants  from  interfering  with  or 
obstructing  the  free  passage  over  the  same  by  the  plaintiffs,  and 
from  a  judgment  of  f 500  damages  for  alleged  interference  with  such 
land  or  way.  The  plaintiffs  derive  title  to  premises  adjoining  the 
alleged  street  or  way  by  deed  dated  the  15th  of  June,  1885,  from  the 
defendant  Dennis  G.  Littlefteld  and  wife.     The  entire  premises  so 
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conyeyed  to  plaintifFs,  together  with  the  lands  constitating  the 
alleged  street  or  way,  originallj  belonged  to  the  estate  of  Stephen 
Van  Eensselaer.  On  the  23d  of  November,  1868,  the  executors  and 
trustees  named  in  the  last  will  of  Stephen  Van  Eensselaer  conveyed 
to  the  defendant  Dennis  G.  Littlefield,  by  deed,  the  same  lands,  with 

» others,  which  are  now  owned  by  the  plaintifb,  bounding  the  lands 
so  conveyed  to  the  defendants,  as  described  in  said  deed,  by  a 
"street  of  at  least  fifty  (50)  feet  wide,  to  form  the  southerly  b3und- 
ary  of  said  premises,  being  hereby  declared  to  be  dedicated  to  the 
public  as  a  street,  to  the  extent  only  of  the  northerly  and  westerly 
line  of  the  premises  hereby  conveyed,  the  aforesaid  described  prem- 
ises being  the  same  as  represented  on  a  map  hereto  annexed.**  On 
the  13th  of  February,  1877,  the  defendant  Dennis  G.  Littlefield  and 
wife  executed  to  Henry  C.  Littlefield  a  deed,  whereby  they  con- 
veyed to  the  said  Henry  C.  Littlefield  the  premises  described  in  the 
deed  to  Dennis,  substantially  as  therein  described.  On  the  26th  of 
July,  1877,  Henry  C.  Littlefield  executed  and  delivered  to  the  de- 
fendant the  Littlefield  Stove  Company  a  deed  of  conveyance  of  the 
premises  described  in  the  conveyance  of  Dennis  G.  above  referred 
to,  substantially  as  therein  described.  On  the  1st  of  August,  1870, 
the  executors  of  Stephen  Van  Bensselaer  conveyed  to  Dennis  G. 
Littlefield  lands  adjoining  the  lands  mentioned  and  described  in  the 
first  deed  to  Dennis  G.  Littlefield,  but  lying  on  the  south  side  of  the 
street  described  in  the  first-mentioned  deed.  In  this  conveyance 
the  street  in  question  in  this  action  is  referred  to  in  the  following 
language: 

"The  street  mentioned  and  described  in  the  within  conveyance  as  a  street 
of  fifty  (50)  feet,  Indudlng  strip  of  ten  (10)  feet  In  width  from  the  south  ^de 
of  the  lot  conveyed  to  the  said  Dennis  G.  Littlefield  November  23»  1868^  Is, 

'by  the  parties  hereto  making  and  accepting  this  deed,  dedicated  and  appro- 
priated to  the  public  for  a  puhlic  s  rv«(  t.  forever,  and  U  to  ext^id  of  the  same 
width  and  in  continued  lines  easterly  to  Broadway.*' 

The  deed  from  Henrj  C.  Littlefield  to  the  littlefield  Stove  Oom- 
pany  described  the  street  as  a  street  of  50  feet  in  width,  and  desig- 
nated it  as  'Tleasant  Street,"  and  described  the  lands  therein  con- 
veyed as  being  on  the  south  line  of  Pleasant  street,  and  as  being  a 
portion  of  the  premises  conveyed  to  Dennis  Or.  Littlefield  by  the  ex- 
ecutors of  Stephen  Van  Eensselaer,  dated  August  1, 1870. 

The  complaint  aUeged  that  the  strip  of  land  of  50  feet  in 
width,  designated  as  a  street,  and  as  "Pleasant  Street,**  was  open 
and  unobstructed,  and  was  used  as  a  way  of  passage  and  a  highway 
by  the  plaintiffs  and  others  to  and  from  the  premises  adjoining  the 
same,  both  on  the  northerly  and  southerly  sides  thereof,  at  the  time 
of  the  execution  and  delivery  to  Dennis  G.  Littlefield  of  the  two 
deeds  of  conveyance  to  him ;  and  that,  from  and  by  the  deeds  of  con- 
veyance, the  strip  of  land  described  as  a  street  50  feet  wide,  and  as 
*Tleasant  Street,"  became  and  was  dedicated  as  a  street  or  highway 
for  the  use  of  persons  owning  and  occupying  lands  adjoining  the 
same  on  the  northerly  and  southerly  sides  thereof;  and  that 
thereby  the  plaintiffs  became  the  owners  of  the  easemept  th^^in^  ol  a 
>  right  of  way  over  the  same  for  themselves,  their  employes,  vehidea, 
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teams,  eta,  to  and  from  every  part  of  the  premises  conyeyed  to 
them  as  abutting  thereon.  The  complaint  also  alleges  that  the 
defendants  have  constructed  and  are  maintaining  upon  this  street 
various  fences  and  embankments  and  ditches,  which,  it  aUeges, 
obstruct  and  prevent  the  free  enjoyment  and  use  by  the  plaintiffs 
of  the  easement  or  way  which  the  plaintiffs  allege  is  a  legal  appur- 
tenant to  the  premises  purchased  by  them  of  the  said  Dennis  O. 
littlefield,  and  that  the  plaintiffs  have  suffered  damages  by  reason 
of  such  obstruction;  that  they  have  no  adequate  remedy  at  law  for 
the  alleged  interference  and  obstruction;  and  ask  the  equitable  re- 
lief set  forth  in  the  complaint  and  awarded  in  the  judgment.  The 
answer  of  the  defendants  denies  most  of  the  allegations  in  the 
complaint 

The  first  point  urged  by  the  learned  counsel  for  the  appellants 
as  a  ground  for  reversal  of  this  judgment  is  that  the  referee  erred 
in  not  allowing  defendants  to  amend  their  answer  on  their  applica- 
tion at  the  trial.  The  allegations  of  the  complaint  were  tiiat  the 
various  deeds,  subsequent  to  the  Van  Benssdaer  deed,  contained 
substantially  the  same  description  of  the  street  as  those  contained 
in  the  Van  Kensseiliaer  deeds,  and  tiiat  they  described  the  street  as 
a  street  50  feet  in  width,  and  as  "Pleasant  Street."  These  allega- 
tions were  not  denied  in  the  answer,  and  the  defendants  on  tiie 
trial  moved  to  amend  the  same  by  inserting  a  denial.  The  referee 
denied  the  motion  to  amend,  and  the  defendants  excepted.  The 
motion  to  amend  was  at  the  close  of  the  case,  and  we  are  not  pre- 
pared to  say  that  the  refusal  by  the  referee  to  allow  the  proposed 
amendment  at  that  stage  of  the  trial  was  an  error  for  which  tMs 
judgment  should  be  reversed,  or  that  such  amendment  would  have 
been  *ln  furtherance  of  justice.'-  It  is  true  that  the  objection  was 
put  upon  the  ground  that  the  referee  had  no  power  to  make  such 
amendment,  but  the  referee,  in  his  decision  denying  the  motion 
to  amend,  stated  no  ground.  While,  by  section  1018  of  the  Code 
of  Civil  Procedure,  the  referee  is  invested  substantially  with  all 
the  powers  of  the  court  in  the  allowance  or  rejection  of  prox)osed 
amendments  to  pleadings,  yet  the  exercise  of  that  power  vests  in 
the  sound  judicial  discretion  of  the  court  or  referee;  and  unless 
that  discretion  is  erroneoudy  exercised,  to  the  prejudice  of  the  party 
asking  for  an  amendment,  the  determination  of  the  referee  should 
not  be  treated  as  ground  of  reversal.  We  do  not  see  that  any 
injurious  results  followed  to  the  defendants  from  the  refusal  of  the 
referee  to  allow  the  amendment  We  are  not  referred  to  any 
authority  by  the  learned  counsel  on  either  side  bearing  upon  this 
question.  All  the  deeds  of  conveyance  under  and  through  which 
tiie  plaintiffs  derive  their  title  bound  the  land  conveyed  on  this 
strip  or  piece  of  land,  dedicated  by  the  terms  of  the  original  deed 
as  a  street,  and  known  and  described  in  some  of  the  deeds  as  'Tleas- 
ant  Street^"  and  In  the  original  deed  from  the  trustees  of  Van 
Ben^tdaer  it  was  described  as  a  piece  of  land  or  street  of  50  feet 
In  width;  and  the  referee  finds,  upon  sufQcient  evidence,  we  think, 
to   support  such  finding,   that,   immediately  upon   the   plaintiffs' 


Digitized  by 


Google 


1100  KEW  YOBK  SUPPLEMENT,  Tol.  24.  [Sap.  Ct. 

entering  into  poBseasion,  they  erected  on  the  pi^emises  convejed  to 
them,  on  or  along  the  south  line  of  this  street,  extenaire  bnildingB 
for  manufacturing  purposes. 

But  it  is  in^sted  by  the  learned  counsel  for  the  defendants  that 
although  the  grantoi*8  in  the  Van  Rensselaer  deed  designated  and 
described  this  strip  of  land  50  feet  wide  as  a  street  dedicated  to  the 
public,  yet,  the  public  never  having  accepted  or  adopted  the  dedi- 
cation, it  never  became  operative  as  to  the  public,  and  that  the 
plaintiffs  can  therefore  claim  nothing  under  it  It  is  quite  true 
that  the  evidence  does  not  affirmatively  show  an  acceptance  on  the 
part  of  the  public  authorities,  such  as  is  required  to  constitute  it 
a  public  street;  but  we  think,  within  the  authorities,  that  it  became 
an  app^irtenant  to  the  premises  purchased  by  the  plaintiffs,  and 
that,  as  such,  the  plaintiffs  had  a  right,  as  against  the  defendants, 
who  succeed  to  the  interest  of  Van  Rensselaer,  the  original 
grantor,  to  have  the  whole  50  feet  remain  open  and  unobstructed 
for  the  use  of  the  premises  purchased  by  them  as  a  way  or  street 
Story  V.  Raiboad  Co.,  90  N.  Y.  145;  Child  v.  ChappeU,  9  K  Y.  255; 
Hills  V.  Miller,  3  Paige,  256;  Trustees  v.  Cowen,  4  Paige,  510.  The 
use  of  this  street  or  way  was,  by  the  Van  Rensselaer  conveyance 
and  the  maps,  constituting  a  part  thereof,  dedicated  for  the  pur- 
poses of  a  street  and  way,  to  the  lands  described  in  and  conveyed 
by  said  deed,  and  the  grantees  and  successors  thereby  acquired  a 
right  to  the  use  of  the  50  feet,  and  an  easement  over  the  same,  and 
the  whole  thereof,  which  they  may  proi)erly  insist  upon  as  ap- 
purtenant to  the  lands  acquired  by  them.  Cox  v.  Karnes,  45  N.  Y. 
567;  Village  of  Olean  v.  fiteyner,  185  N.  Y.  341,  32  N.  K  Rep.  ;i; 
Bank  v.  Nichols,  64  N.  Y.  73;  Welsh  v.  Taylor,-  134  N.  Y.  46u,  31 
N.  E.  Rep.  896.  In  the  latter  case  the  court,  in  discussing  the 
effect  of  a  grant  somewhat  like  the  one  under  which  the  plaintiffs 
claim,  uses  this  language: 

"A  person  who  acquires  title  by  a  deed  to  an  easement  appurtenant  to  land 
has  the  same  right  of  propeiiy  therein  as  he  has  in  the  land,  and  it  is  no 
more  necessary  that  he  should  make  use  of  it  to  maintain  his  title  than  it  is 
that  he  should  actually  occupy  or  cultivate  the  land;  hence  his  title  is  not 
affected  by  uonuser,  and  uli  ss  others  sluuv  :i|xjniis.  huii  s  rnie  adverse  p^.^s- 
sossion,  or  loss  of  title  In  aomo  of  the  wnys  rwrofoiized  by  law,  he  may  pNj 
on  the  existence  of  his  property,  with  fuU  assurance  that,  when  the  action 
ariaes  for  its  use  and  enjoyment,  he  wm  find  his  rights  therein  absolute  m^ 
Impaired." 

The  plaintiffs,  being  therefore  entitled  to  the  free  and  unin- 
terrupted use  as  a  right  of  way  of  these  50  feet  sought  to  be  dedi- 
cated by  the  original  Van  Rensselaer  deed,  may  maintain  their 
action  against  the  defendants,  restraining  them  from  permanently 
obstructing  said  right  of  way,  and  commanding  them  to  remove 
such  obstruction.  As  the  evidence  establishes,  and  the  referee 
finds,  that  such  obstruction  constitutes  an  interference  with  the 
plaintiffs'  rights,  for  which  there  seems  to  be  no  adequate  remedj 
at  law,  the  only  action  at  law  which  could  be  brought  by  the  plain 
tiffs  would  be  an  action  for  damages  for  obstructing  the  way,  and 
thus   impairing   its   usefulness  as   appurtenant   to   the   plaintiffs' 
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premises.  Such  an  action  would  not  supply  the  plaintifT  with  an 
adequate  remedy  for  the  injury  sustained  by  encroachment  upon 
the  space  previously  aUotted  to  plaintiff  by  his  deed  as  a  way  of  in- 
{n*es8  to  and  egress  from  his  premises,  as  all  that  he  could  recover  in 
an  action  at  law  would  be  the  damages  sustained  up  to  the  time 
of  the  commencement  of  the  action,  and  his  right  of  way  would  still 
remain  obstructed,  resulting  in  an  irreparable  faijury  to  his  property^ 
unless  the  obstruction  was  removed;  and  its  removal  can  only  be 
decreed  in  a  court  of  equity.  Baron  v.  Kom,  51  Hun^  402,  4  N.  Y. 
Supp.  334,  affirmed  in  127  N.  Y.  224,  27  N.  E,  Rep.  804.  We  are 
therefore  clearly  of  the  opinion  that  the  case  is  one  for  the  equitable 
cognizance  of  this  court. 

We  have  carefully  examined  the  exceptions  to  the  findings  and 
conclusions  of  the  referee  by  the  defendants,  and  to  his  refusals  to 
find  on  defendants'  request,  and  find  none  of  those  exceptions  well 
taken,  except  the  eleventh  exception,  which  rdates  to  the  rights  of 
the  plaintiffs  to  recover  damages  for  the  alleged  illegal  interference 
with  plaintiffs'  property  rights.  We  think  that  exception  wdl 
taken,  and  that  the  plaintiffs  should  not,  under  the  proof  in  this 
case,  recover  pecuniary  damages  for  the  defendants'  alleged  inter- 
ference with  their  property.  We  are  therefore  of  the  opinion  that 
the  judgment  entered  upon  the  report  of  the  referee  should  be  so 
modified  as  to  strike  out  the  recovery  of  f500,  and,  as  modified, 
the  decree  should  be  affirmed,  without  costs  of  this  appeal  to  either 
party  as  against  the  other.  Let  an  order  of  affirmance  be  entered 
according  to  this  opinion.    All  concur. 


BALLARD  V.  HITCHCOCK  MANUF'Q  CO. 
(Supreme  Court,  General  Term,  Fourth  Department    September  28,  1893.) 

1.  Mastbr  and  SBBVAKT—KBOLiOBjrcB— Dangerous  Pbemises. 

A  master  is  bound  to  use  reasonable  care  and  diligence  to  keep  in  suit- 
able repair  a  boiler  which  is  in  use  In  a  room  in  which  his  servants  are  at 
worli,  so  as  to  guard  against  its  explosion,  and  in  discharging  such  duty  is 
bound  to  make  use  of  proper  Inst  rumen taUties  in  causing  the  repairs  to  be 
made. 

2.  Same— -Vica  Principals  or  Fellow  Servants. 

In  performing  this  duty,  the  master,  by  delegating  the  making  of  repairs 
to  others,  makes  the  latter  his  representatives. 
a  Same. 

On  conflicting  evidence.  It  is  for  the  Jury  to  say  whether  a  servant  repi^- 
sented  his  master,  or  was  merely  a  feUow  servant.  In  performing  acts 
which  resulted  in  Injury  to  another  servant 
4  6A5iB— Evidence. 

On  the  question  whether  the  officers  of  a  corporation  knew  of  the  de- 
fective condition  of  a  boiler  whldi  exploded,  killing  a  servant,  it  is'  proper 
to  show  information  given  to  them  as  to  its  condition  and  need  of  repain 
antecedent  to  the  accident 
5.  Evidence— Harmless  Erhor. 

Error  in  admitting  evidence  for  plalntlflr  is  no  ground  for  reversing  a  Judg- 
ment in  his  favor,  where  there  is  other  evidence  to  support  It  and  the  court 
withdrew  the  evidence  erroneously  admitted,  and  several  times  Instructed 
the  Jury  to  disregard  it 
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Appeal  from  circuit  court,  Cortland  county. 

Action  by  Ellen  I.  Ballard,  as  executrix  of  William  P.  BaUaid, 
deceased,  against  the  Hitchcock  Manufacturing  Company,  for  the 
death  of  her  testator.  From  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial  made  on  a  case  and  ex- 
ceptions, defendant  appeals.     Affirmed. 

For  former  reports,  see  4  N.  Y.  Rupp.  940;  5  N.  Y.  Supp.  952;  15 
K.  Y.  Supp.  405. 

On  the  30th  of  May,  1887,  Wimam  P.  BaUard  died,  leaving  a  last  wiU  and 
testament,  which  was  proved  in  Gorthind  county,  and  letters  testamenULry 
issued  to  the  plaintiff.  The  defendant  is  a  domestic  cozporation  c&rrying 
on  business  in  the  village  of  Cortland,  owning  two  large  buUdings  'fuU  of 
machinery,  viz.  punches,  sheang,  trip  hammers,  saws,  planers,  shapers,  Sand- 
ers, and  mortice  machines.  That  for  the  purpose  of  creating  the  power 
Ho  run  siic4i  machinery,  and  the  steam  to  heat  said  two  buildinss.  de- 
fendant had  in  said  two  buildings  three  tubular  boUers  and  three  en^es, 
one  of  which  boilers  was  known  as  the  'Big  BoUer,'  and  the  other  two  as  the 
*01d  Boilers.*  "  Plaintiff's  complaint  alleges  that  her  testator,  on  the  30th  of 
May,  1887,  "was  in  the  employment  of  the  defendant,  tending  a  mason  by  the 
name  of  Franklin  H.  Scott,  who  was  laying  up  a  brick-wan  partition  Immedi- 
ately in  front  of,  and  near  by,  said  big  boiler,  and  between  the  boiler  nxim 
and  the  adjoining  building.  That  plaintiff's  testator  was  employed  by  defend- 
ant to  perform  services  in  a  part  of  the  said  wooden  building  remote  from 
the  place  where  said  big  boiler  was  situated.  •  ♦  •  He  commenced  upon 
the  performance  of  said  work  unwarned  by  defendant  of  the  defective  con- 
dition of  said  boiler."  It  is  also  alleged  "that  for  want  of  due  care  and  at- 
tention to  its  duties  towards  its  employes,  •  •  •  and  whUe  the  plaintifrs 
testator  was  in  the  employ  of  defendant,  and  in  said  employment  was  work- 
ing within  a  few  feet  of  said  boiler,  in  the  capacity  as  aforesaid,  and  with- 
out any  contributory  negligence  or  fault  of  plaintiffs  testator,  the  boiler 
known  as  the  'Big  Boiler,'  by  reason  of  said  unsafeness,  said  defectiveness, 
of  said  neglect  of  defendant,  ♦  •  ♦  exploded,  ♦  •  •  and  plalntifTs  tes- 
tator received  severe  and  mortal  injuries  therefrom,"  and  In  consequence  of 
said  injuries  died  on  the  30th  of  May,  1887.  The  answer  of  the  defendant 
denies  that  the  injuries  were  received  by  plaintiflTs  testator  through  the 
carelessness,  negUgence,  or  improper  conduct  of  the  defendant,  etc. 

Argued  before  HAEDIN,  P.  J.,  and  MERWIN  and  PABKER, 
JJ. 

B.  A.  Benedict,  for  appellant 
Franlvlin  Pierce,  for  respondent 

HARDIN,  P.  J.  On  the  morning  of  the  30th  of  May,  18S7, 
when  plaintiff's  testator  received  tlie  injuries  from  which  he  died, 
he  was  at  work  attending  a  mason  who  was  building  walls  for  a 
room,  and  was  at  a  point  about  25  feet  from  the  large  boiler  used 
by  the  defendant  for  running  its  machinery.  Defendant's  large 
boiler,  which  had  been  in  use  some  2  years,  and  was  66  inches 
in  diameter  and  16  feet  long,  containing  103  three-inch  tubes,  ex- 
ploded, causing  the  death  of  plaintiff's  testator.  His  body  was 
found  about  20  feet  from  where  the  front  end  of  the  boiler  was 
when  it  exploded.  Evidence  was  given  tending  to  show  that  the 
lK)il(T  had  been  out  of  repair  for  at  least  four  months  before  the 
time  of  the  explosion.  In  January,  one  Osborn  was  called  upon 
to  repair  the  first  horizontal  seam  on  the  right  side  of  the  boiler, 
looking  from  the  front,  which  seam  ran  along  underneath  the 
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dome  of  the  second  section  of  the  boiler.  He  repaired  the  whole  - 
length  of  the  seam  by  "calking  if  Upon  attempting  to  use  the 
boOer  the  calking  was  blown  out,  and  some  evidence  was  given 
tending  to  show  that  it  was  weakened  along  the  seam.  Thereafter, 
Adams  was  called,  and  again  calked  the  boiler  along  the  horizontal 
seam.  The  boiler  was  leaking  steam,  and  it  was  difficult  for  him 
to  make  a  firm  job,  and  he  used  a  testing  tool,  going  along  the 
seam,  to  stop  the  leaking.  Osbom  stated,  as  a  witness,  that  the 
calking  done  by  him  "was  not  a  good  job."  He  made  explana- 
tions, and  attempted  to  show  William  Howard,  the  engineer,  how 
to  do  the  calking.  Before  Osbom  left,  he  called  upon  Gleason, . 
one  of  the  directors,  and  informed  him  that  this  seam  in  question 
was  defective,  and  needed  repair.  Evidence  was  given  tending  to 
show  that  after  the  calking  was  done  by  Osbom  and  Adams  the 
boiler  continued  to  leak  steam  along  the  horizontal  seam,  more  or 
less,  down  until  the  time  of  the  explosion,  and  that  Howard  con- 
tinued calking  along  the  horizontal  seam  from  January  until  the 
time  of  the  explosion.  During  the  trial  a  portion  of  the  horizontal 
seam  claimed  to  have  been  injured  by  the  calking  was  brought  be- 
fore the  jury,  and  the  injuries  thereto  were  jwinted  out  by  the 
witness  Prof.  Thurston,  an  eminent  writer  on  the  subject  of  boiler 
explosions,  and  he  testified  that  the  calking  along  the  edge  of  the 
lap  was  not  well  done;   also: 

"The  metal  being  chipped  first  by  a  chisel  to  a  smooth  even  bevel  from  the 
upper  to  the  lower  surface  of  the  sheet,  and  then  the  calking  tool  would  be 
applied  so  as  to  produce  a  change  in  the  thickness  of  that  bevel,  by  forcing 
the  iron  on  the  lower  edge  against  the  iron  on  the  lower  sheet,  so  as  to  seal 
that  leak.  Improperly  done,  the  calking  would  produce  an  Irregular  edge, 
such  as  is  seen  at  this  special  point  upon  which  I  place  my  finger,  where  the 
iron  has  been  forced  back,  and  the  straight  line  on  the  edge  has  been  broken, 
and  the  edge  of  the  sheets  upset,  and  the  metal  forced  in  between  it  and 
lower  sheet.  The  depth  of  the  cut  in  the  lower  sheet,  I  should  say  from  its 
appearance,  as  lying  there  on  the  table,  was  nowhere  more  than  1/16  of  an 
inch,  and  in  many  places  less.  The  tendency  in  that  cut  from  expansion 
and  contraction  would  be  to  produce  a  line  of  fracture,  and  the  effect  would 
be  to  produce  a  fracture  such  as  is  seen  in  bending  a  piece  of  tin  along  a 
certain  definite  line.  •  ♦  ♦  The  calking  is  designed  to  close  that  seam, 
and  prevent  the  leak,  but  this  wedging  action  would  open  it  stm  further.*' 

He  also  testified  that  an  explosion  only  occurs  where  there  is 
a  general  weakness  along  considerable  line  of  space,  and  that  he 
found  such  a  line  of  weakness  along  the  horizontal  seam;  and  he 
added  that  the  break  from  rivet  to  rivet  would  contribute  to  make 
this  a  general  line  of  weakness,  and  cause  the  explosion.  Other 
evidence  was  given  tending  to  indicate  that  the  horizontal  seam 
had  been  badly  calked,  and  the  weakest  part  of  the  boiler  was  in. 
the  horizontal  seam.  When  this  action  was  before  the  court  on 
the  first  appeal,  (51  Hun,  188,  4  N.  Y.  Supp.  940,)  in  the  course 
of  the  opinion  delivered  by  Kennedy,  J.,  it  was  assumed  that  the 
defendant  "was  required  to  exercise  reasonable  care  and  diligence 
to  ascertain  that  the  boiler  was  reasonably  safe  and  fit  for  the 
purposes  to  which  it  was  to  be  applied.^'  Plaintiff's  testator  was 
entitled  to  "a  safe  and  proper  place  in  which  to  prosecute  his 
work,"  and  it  was  the  duty  of  the  defendant  to  furnish  him  such- 
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a  place;  and  the  defendant  Is  liable  for  a  failure  to  discharge  such 
duty,  if  the  injury  was  occasioned  by  the  nonperformance  of  snch 
duty.  Pantzar  v.  Mining  Co.,  99  N.  Y.  368,  2  N,  E.  Rep.  24.  The 
rule  is  repeated  in  Probst  v.  Delamater,  100  N.  Y.  272,  3  N.  R  Bep. 
184,  by  Buger,  C.  J.,  in  the  following  language: 

**Tlie  duty  of  the  master  to  famish  safe,  suitable,  and  sound  tools,  maddD- 
ery,  and  appliances  for  the  use  of  the  servant  In  the  performance  of  the  woiic 
of  the  master,  and  to  keep  them  in  repair,  is  not  an  absolute  one,  and  is 
satisfied  by  the  exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
master  in  the  manufacture,  selection,  and  repair  of  sudi  appliances.  This  is 
a  duty  whidi  cannot  be  delegated  to  a  servant,  so  as  to  excuse  the  miuster 
from  damages  oocurring  through  an  omission  to  perform  it;  yet,  when  the 
master  has  exercised  all  of  the  care  and  caution  whldi  a  prudent  man  would 
talte  for  the  safety  and  protection  of  his  own  person,  the  law  does  not  hold 
htau  liable  for  the  consequences  of  a  defect  which  could  not  be  discovered  by 
careful  inspection,  or  the  appUcation  of  appropriate  tests  to  determine  its  ex- 
istence." 

The  doctrine  was  again  repeated  in  Fredenburg  v.  Railway  Co., 
114  N.  Y.  582,  21  N.  E.  Rep.  1049,  in  which  case  it  is  asserted  to 
be  the  duty  of  the  master  to  use  care  to  make  the  place  reasonably 
safe  for  its  employes.  The  rule  is  again  approv^  in  Dobbins  t. 
Brown,  119  N.  Y.'l88,  23  N.  E.  Rep.  537,  and  it  is  there  said  the 
neglect  must  be  proved  by  direct  eridence,  %r  by  proof  of  facts 
from  which  the  inference  of  negligence  can  be  legitimat^y  drawn 
by  the  jury;"  and  it  is  added:  "The  mere  fact  that  an  accident 
occurred  which  caused  an  injury  is  not  generally,  of  itself,  suffi- 
cient to  authorize  an  inference  of  negligence.**  In  Butler  v.  Town- 
send,  126  N.  Y.  110,  26  N.  E.  Rep.  1017,  Finch,  J,,  in  delivering  the 
opinion,  says,  "The  rooms  of  a  factory  have  been  deemed  ^places' 
for  work,  which  the  master  was  bound  to  make  safe  by  the  exer- 
cise of  reasonable  care."  From  these  cases  it  is  apparent  that  the 
duty  that  the  defendant  owed  to  the  deceased  wa3  to  use  reason- 
able care  and  diligence  to  keep  the  place  where  he  was  required 
to  perform  the  services  in  which  he  was  engaged  reasonably  safe, 
and  shielded  from  injuries  like  the  one  caused  by  the  explosion. 
It  is  therefore  the  defendant's  duty  to  keep  its  boiler  in  suitable 
repair,  and  in  the  discharge  of  that  duty  it  became  IncunoLbent  up- 
on the  defendant  to  make  use  of  the  proper  instrumentalities  in 
causing  the  repairs  to  be  made.  The  trial  judge  submitted  to  the 
jury  the  question  of  whether  the  duty  of  keeping  the  boiler  in 
proper  repair  was  discharged;  and  incidentally,  in  that  connection, 
he  submitted  to  the  jury  to  say  whether  the  efforts  of  Adams, 
Osborn,  and  Howard  to  put  the  boiler  in  a  suitable  condition  were 
the  efforts  of  the  defendant.  Defendant,  by  delegating  the  per- 
formance of  that  duty  to  Osbom,  Adams,  and  Howard,  made  them 
its  representatives,  and  for  the  time  being  they  stood  in  the  place 
of  the  defendant  in  the  discharge  of  that  duty.  When  this  case 
was  before  us  on  the  second  appeal,  (Sup.,  15  N.  Y.  Supp.  405,)  it 
was  said,  in  the  course  of  the  opinion,  that: 

"The  evidence  was  not  •  •  ♦  sufficient  to  authorize  the  finding  that  How- 
ard had  sole  charge,  and  it  should  have  been  so  held  as  matter  of  law.  Giia- 
pin  V.  Babbitt,  81  N.  Y.  616.  He  was  there  as  an  engineer  running  the  engine 
and  boiler.    There  was  a  superintendent  and  an  assistant,  botH  of  wbom  were 
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the  superiors  of  Howard,  and  who  had  charge  of  the  entire  works,  includ- 
ing the  boilers  and  engines.  They,  and  not  Hownrd,  stood  In  the  place  of 
the  master." 

And  later  on  in  the  opinion  it  was  said: 

"So  far  as  the  ordinary  running  of  the  engine  and  boilers  was  concerned, 
Howard  was  only  a  coemploye.  As  to  the  repairs,  It  is  quite  clear  that  he 
didn*t  have  full  or  sole  charge.  It  was  not  a  port  of  his  duty,  personally,  to 
make  the  repairs,  nor  was  the  duty  on  him  to  s^ect  and  employ  the  parties 
who  should  do  it" 

WhUe  we  adhere  to  the  opinion  then  delivered,  we  are  also  now 
of  the  opinion  that  the  evidence  warranted  the  judge  in  submitting 
to  the  jury  the  question  whether  the  boDer  exploded  at  the  hori- 
zontal seam  through  the  groove  caused  by  the  improper  calking, 
and  in  consequence  of  the  improper  calking,  and  whether  this  neg- 
ligent calking  was  done  by  Osborn,  Adams,  or  Howard,  and,  if  it 
was  done  by  Howard,  whether  he  was  authorized  by  the  defendant 
to  do  the  calking,  and  that  upon  all  the  evidence  the  verdict  of 
the  jury,  finding  favorable  to  the  plaintiff  on  those  questions,  should 
be  supported.  While  there  is  much  adverse  evidence  in  the  case 
upon  the  subject,  we  think,  under  all  the  circumstances,  that  the 
question  was  one  of  fact  for  the  jury  to  consider.  It  was  said 
in  MuUan  v.  Steamship  Co.,  78  Pa.  St.  25,  that  whether  the  servant 
represents  the  master  in  respect  to  acts  complained  of,  or  occupies 
the  position  merely  of  a  coservant,  is  a  question  of  fact,  to  be  de- 
termined by  the  jury  upon  sufBcient  evidence  warranting  a  finding 
to  that  effect  Upon  all  the  evidence,  it  was  a  question  "whether 
the  corporation,  by  any  of  its  agents,  failed  to  exercise  due  care 
to  prevent  injury  to  the  plaintiff's  testator  from  defects,"  and  im- 
proper repairs  to  the  boiler  in  question,  near  which  he  was  re- 
quired to  discharge  his  duties.  See  Bushby  v.  Railroad  Co.,  107 
N.  Y.  383,  14  N.  E.  Eep.  407.  In  Canal  Co.  v.  Mason,  109  Pa.  St. 
296,  it  was  said: 

'*A  master  Is  bound  to  furnish  his  servants  with  such  machinery  as  Is 
reasonably  safe  and  suitable  for  the  work.  If  he  employ  other  servants  to 
<*onstruct  or  repair  such  machinery,  he  is  responsible  to  his  servants  who  use 
the  maclilnery  for  any  negligence  in  the  worlc  of  construction  or  repaiitag.** 

In  the  course  of  the  body  of  the  charge  the  trial  judge  sub- 
mitted the  question  to  the  jury  to  determine  whether  the  defend- 
ant, by  its  principal  officers,  had  knowledge,  ''and  i)ennitted  How- 
4ird  to  do  the  calking;''  and  he  added: 

**Then  i  charge  you  that  that  is  equivalent  to  an  authority;  go  that,  if 
there  was  negligence  in  the  calking  of  this  seam,  and  it  was  done  by  Howard, 
under  permission  of  the  defendant,  then  the  negligence  of  Howard  is  the 
oe^gence  of  the  defendant,  and  f6r  which  the  defendant  is  liable." 

And  he  added: 

"If  you  shall  find,  however,  that  the  seam  was  negUgently  calked,  and  the 
talking  was  done  by  some  one  with  the  authority  or  permission  of  the  de>- 
f  endant,  then  I  charge  you,  gentlemen  of  the  jury,  that  you  shaU  find  that  the 
defendant  has  been  guilty  of  negligence.  If  you  find  that  the  defendant  has 
been  guUty  of  no  negligence,  your  verdict  must  be  for  the  defendant" 
v.24N.Y.s.no.l2— 70 
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At  the  request  of  the  defendant  he  also  charged: 
"The  eyklence  must  establish  personal  fault  on  the  part  of  the  defendant 
and  master,  or  the  equivalent  thereto;  and  that  the  defendant  is  entitled  to 
the  benefit  of  the  presumption  that  he  has  performed  his  duty  until  the  can- 
trary  appears.** 

And  he  also  charged — 
"That,  if  the  fault  has  been  by  an  agent  authorized  to  make  these  repairs  by 
the  defendant,  that  is  equivalent  to  a  personal  fault  of  the  master.** 

In  various  other  expressions  the  judge  repeated  the  substance  of 
his  charge,  and  refused  in  some  instances  special  requests  which  he 
deemed  a  call  from  the  counsel  to  express  in  different  language  the 
same  idea  which  he  had  delivered  to  the  jury  in  the  body  of  his 
charge. 

Our  attention  is  called  to  Brick  v.  Railroad  Co.,  98  N.  Y.  21L 
The  duties  that  Thompson  was  performing  at  the  time  of  the  inju- 
ries "were  those  of  a  fellow  servant,  and  not  of  the  master,  and  hence, 
if  he  was  chargeable  with  negligence,  it  was  that  of  a  fellow  serv- 
ant, and  not  of  the  master,  within  the  principle  of  well-considered 
cases."  It  was  therefore  held  in  that  case  that  it  was  error  to  hold 
the  defendant  liable  for  the  negligence  of  Thompson.  In  the  case 
in  hand  the  jury  have  found  that  Howard,  as  well  as  Adams  and 
Osborn,  were  discharging  the  duties  of  the  master  in  calking  the 
boiler,  and  that  a  failure  to  perform  that  duty  was  the  failare  of 
the  master,  rather  than  the  failure  of  a  coemploye.  Therefore  the 
case  in  hand  differs  from  the  Brick  Case.  Our  attention  is  called 
to  Hussey  v.  Coger,  112  N.  Y.  614,  20  N.  E.  Rep.  556,  and,  in  consid- 
ering the  facts  in  that  case,  the  opinion,  at  page  620, 112  N.  Y.,  and 
page  559,  20  N.  E.  Rep.,  states: 

"It  was  no  part  of  the  duty  of  the  master  to  remove  hatches,  or  direct  tlie 
particular  mode  of  doing  so,  any  more  than  to  direct  workmen  in  the  use  of 
the  tools  with  which  they  performed  th^r  worii.  There  were  customary  and 
estabUshed  modes  of  pei-f orming  such  serylceB»  and  each  employe  was  expected 
to  do  his  work  in  the  manner  and  style  to  which  he  was  accustomed,  with- 
out special  directions  in  respect  thereto.  It  was  entirely  immaterial  whether 
the  superintendent  undertook  to  perform  tlie  work  of  removing  hatches,  or 
ordered  it  to  be  done  by  others.  He  was,  in  either  case,  engaged  tn  perform 
ing  the  duty  of  a  workman." 

We  think  that  case  differs  from  the  one  before  ua  We  are  of 
the  opinion  that  no  error  was  committed  in  refusing  to  grant  a  non- 
suit at  the  close  of  the  evidence. 

2.  The  trial  judge  permitted  the  jury  to  find  that  the  defendant  or 
its  oflBcers  knew  that  Howard  was  calking  the  boiler  at  different 
times.  The  defendant  asked  the  court  to  chai^  that  there  was  no 
evidence  that  the  defendant  knew  it,  and  that  the  affirmative  evi- 
dence was  that  the  defendant  did  not  know  it  The  court  dedin  d, 
and  an  exception  was  taken.  We  think  the  court  waa  not  in  error. 
There  was  proof  that  defendant's  oflScers  were  in  and  about  ttue 
boiler  room  frequently,  if  not  daily.  There  was  proof  that  steam 
was  seen  or  heard  escaping  on  many  different  times  and  days,  and 
the  witness  Cady  says: 

**Mr.  Howard  would  take  the  calking  tools  that  was  left  there  by  this  bc^er 
maker,  and  an  armful  of  gunny  sacks,  and  go  up  on  the  boUer.   He  would  9^ 
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up  on  ttie  boiler  with  his  gonny  sacks  and  tmga,  and  sit  on  them,  and  use 
the  calking  tools  for  calking,  and  would  calk  the  seam,  more  or  less,  for 
several  days;  and  sometimes,  wh«i  he  came  down  off  the  boiler,  yoa 
couldn't  see  or  heaR  scarcely  any  escape  of  steam,  but  It  wouldn't  last  long  be- 
fore it  would  appear  again,  and  he  would  go  up  again.  Sometimes  It  would 
be  one  day  right  after  the  next  day.  Sometimes  it  would  skip  three  or  four 
days  or  a  week." 

The  witness  BaUej  testified  that  he  had  heard  steam  escaping, 
and  the  witness  Barton  says  he  noticed  it  on  several  occasions,  and 
the  witness  Shirley  says  he  heard  it  occasionally.  He  was  in  the 
boQer  room  nearly  every  day  and  heard  steam  in  the  direction  of 
the  dome.  The  witness  Bnnn  testifies  that  he  saw  it  several  times; 
saw  small  quantities  of  steam.  It  is  true  that  witnesses  were 
called  to  gainsay  the  testimony  given  upon  that  subject  by  the 
plaintiff,  and  the  evidence  of  the  employes  and  ofBlcers  presented  to 
the  contrary  produced  a  conflict  upon  that  subject,  which  we  think 
was  properly  referred  to  the  jury,  and  that  the  verdict  ought  not  to 
be  disturbed,  finding  the  essential  facts  as  claimed  by  the  plaintiff 
in  that  regard. 

3.  We  think  the  defendant  was  not  prejudiced  by  allowing  the 
witness  Hitchcock,  in  the  course  of  his  cross-examination,  to  answer 
to  the  following  question :  "Did  you  know  Mr.  Howard  was  absent 
from  the  boOers,  and  left  Mr.  Fuller  there  in  charge?'*  The  answer 
of  the  witness  was,  *T[  presume  he  was  out,  more  or  less.**  We  think 
the  statement  made  by  the  witness  did  not  prejudice  the  defendant. 

4.  A  witness  was  called  who  testified  that  he  went  to  Mr.  Glea- 
son,  and  told  him  the  condition  the  boiler  was  in.  Thereupon  the 
court  observed:  "The  general  statement  that  he  told  him  of  the 
condition  of  the  boiler  is  not  competent,  and  the  part  of  the  answer 
that  he  told  him  of  the  condition  of  the  boiler  may  be  stricken  out, 
but  you  can  read  anything  he  said  to  him  as  to  the  condition  of  the 
boUer."  An  exception  was  taken  to  the  ruling,  which  we  think 
presents  no  error.  The  witness  then  proceeded  to  state  what  con- 
dition he  to]d  him  it  waa  in,  to  wit,  that  it  was  ^'in  a  dangerous  con- 
dition. I  thought  it  would  have  to  be  repaired.  I  told  him  I  had 
just  been  calking  it.  I  stated  to  him  the  condition  the  boiler  was 
in.  I  can't  tell  you  what  he  asked  me.  I  can't  tell  the  words,  ex- 
actly, I  said  to  him,  now,  and  remember  to  word  it  word  for  word. 
I  can't  do  it,  but  I  can  tell  what  he  did  say.  I  said  to  him  the 
boiler  was  in  a  condition  it  would  have  to  be  repaired,  and  that 
right  away;  and  then  he  wanted  to  know  how,  and  in  what  way, 
and  what  it  would  cost,  and  I  went  on,  and  gave  him  an  explana- 
tion." Ck)nsiderable  more  evidence  was  given  touching  the  conver- 
sation had  with  Oleason  in  respect  to  the  condition  of  the  boiler, 
and  its  need  of  repairs.  Gleason  was  secretary  of  the  company, 
and  was  frequently  in  and  out  of  the  boiler  room  down  to  about  the 
28th  of  April.  It  seems  to  have  been  proper  to  give  the  informa- 
tion that  waB  communicated  to  Oleason,  wiUi  a  view  of  determining 
the  extent  of  the  knowledge  of  tiie  defendant  as  to  the  condition  of 
the  boiler  antecedent  to  the  accident  Stephens  v.  Knitting  Oo., 
(Sup.)  23  N.  Y.  Supp.  656. 
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5.  It  is  claimed  by  the  defendant  that  some  error  was  comnaitted 
by  receiving  eVidence  on  the  trial  as  to  communications  to  Howard. 
When  the  defendant  was  about  to  give  evidence  to.  show  that  How- 
ard was  a  competent  man  to  do  the  work,  the  court  stated  that  it 
had  ruled  that  the  communications  to  Howard  were  immaterial; 
and  the  plaintiff's  counsel  stated  that:  **We  are  willing  that  all  the 
evidence  bearing  upon  the  competency  of  Howard  may  be  stricken 
out"  Thereupon  the  court  observed  to  the  jury:  *Tou  are  to  dia- 
i-egard  all  evidence  as  to  Mr.  Howard's  competency,  because  the 
question  as  to  the  competency  of  Mr.  Howard  is  no  longer  in  the 
case."  Among  the  requests  made  by  the  defendant  to  charge  the 
jury  was  the  following:  **That  the  declarations  in  evidence,  made  to 
or  by  Howard,  as  to  the  condition  or  safety  of  the  boiler  in  qje8ti:)n, 
are  not  the  slightest  proof  of  the  condition  or  safety  of  the  boiler, 
and  the  jury  must  not  use  or  consider  them  in  determining  its  con- 
dition or  apparent  safety."  In  response  to  that  request  the  court 
observed:  "I  so  charge  you.  And,  gentlemen,  there  has  b?en 
stricken  out  of  the  case  all  evidence  of  the  declarations  of  Osbom 
and  Adams  to  Howard  in  reference  to  the  safety  or  defects  of  the 
boiler."  To  that  response  exception  was  taken  by  the  defendant 
Thereupon  the  defendant  made  the  following  request:  ^^That  said 
declarations  to  Howard,  or  Howard's  failure  to  make  them  known 
to  the  defendant,  or  its  ofScers,  are  not  competent  evidence  as  bear- 
ing upon  the  question  of  the  defendant's  having  discharged  its  duty 
towards  the  deceased  in  the  employment  of  competent  fellow  work- 
men or  otherwise,  and  the  jury  must  not  use  or  consider  them  in 
determining  that  proposition."  The  court  responded,  *1  so  charge 
you."  It  is  to  be  presumed  that  the  instruction  to  the  jury  was 
complied  with.  Holmes  v.  Moffat,  120  N.  Y.  159,  24  N.  E.  Kep.  275. 
It  was  also  held  in  that  case  that  ''where  the  court  instructs  the 
jury  to  disregard  testimony  improperly  received,  and  there  is  other 
evidence  to  support  the  verdict,  it  will  be  assumed  that  the  instruc- 
tions were  obeyed,  and  the  error  in  Its  admission  cured."  The 
foregoing  views,  as  well  as  those  expressed  by  Bmitfi,  J.,  in  an 
opinion  delivered  at  special  term,  lead  us  to  advise  an  afflrm.'^nce 
of  the  judgment  and  order.  Judgment  and  order  affirmed,  with 
costs.     All  concur. 


O'BRIEN  T.  McGABTHT  et  aL 

(Supreme  Ck>urt,  General  Term,  Fourth  Department    September  28,  10984 

1.  Equity— Right  to  Jury  Trial— Waiver. 

The  objection  that  a  suit  in  equity  cannot  be  maintained  because  defend- 
ant would  be  deprived  of  his  right  to  a  jury  trial  is  waived  where  tt 
Is  not  raised  until  the  beginning  of  the  trial. 
S.  Same— Rkitedy  at  Law— Answeh. 

The  objection  that  there  is  an  adequate  ramedy  at  law  moat  bs 
raised  by  answer. 
8.  Payments— Application. 

Under  separate  contracts  to  erect  two  buUdlngs  on  neighboring  loti^ 
forming  a  single  block,  under  a  single  plan  of  an  architect;  there  wa» 
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evidence  that  payments  were  made  l^  one  of  the  parties  on  estimates  of 
the  architect  made  under  the  contracts  as  a  whole,  and  that  the  pay- 
ments amoimted  to  what  plaintiff  was  entitled  to  at  the  time  on  the 
whole  work;  that  the  payer  stated  that  he  was  paying  the  bills  un- 
til the  other  owner  could  make  a  loan,  the  latter  being  payer's  nephew, 
whom  he  desired  to  assist  in  building  the  block.  ffeZe^  that  the  payments 
were  pi-operly  applied  in  equal  proportion  on  each  contract 

Appeal  fi'om  judgment  on  report  of  referee. 

Action  by  Thomas  O^Brien  against  David  K.  McCarthy  and 
another,  as  executors,  etc.,  of  James  A.  CHara,  deceased,  impleaded 
with  William  C.  Piske  and  others.  The  action  was  to  foreclose 
a  mechanic's  lien  against  Fiske.  Prom  that  part  of  the  judgment 
which  adjudges  that  of  the  sum  of  |3,000,  paid  by  James  O'Hara 
in  his  lifetime  to  the  plaintiff,  $1,500  was  properly  applied  by  plain- 
tiff upon  a  contract  between  him  and  the  defendant  Fiske,  defend- 
ants appeal.     AflBrmed.  

Argued  before  HAKDIN,  P.  J.,  and  MERWIN  and  PARKER, 
JJ. 

Louis  Marshall,  for  appellants. 
C.  G.  Baldwin,  for  respondent. 

MERWm,  J.  On  the  21st  August,  1889,  the  defendant  William 
C.  Fiske,  being  the  owner  of  a  lot  on  Madison  street,  in  the  city 
of  Syracuse,  made  a  contract  with  the  plaintiff,  by  which  the 
plaintiff  agreed  to  perform  certain  kinds  of  work,  and  furnish  the 
materials  therefor,  in  the  erection  of  a  building  or  block  on  said 
lot  The  consideration  was  |6,200.16,  and  payments  were  to  be 
made  85  cents  on  the  dollar  on  estimates  of  the  architect  as  the 
work  progressed.  James  A.  O'Hara  owned  a  lot  adjoining  Fiske's 
on  the  same  street,  and  he  at  the  same  date  made  a  similar  con- 
tract with  plaintiff,  the  consideration  being  J5,498.84,  and  pay- 
able in  the  same  way.  These  buildings,  forming  together  a  single 
block,  were  constructed  pursuant  to  a  common  or  single  plan, 
the  respective  portions  being  substantially  alike,  excepting  a  slight 
difference  in  the  shape  and  size  of  the  lots.  The  specifications  for 
the  whole  were  made  by  the  architect,  Mr.  Carroll,  as  a  single 
plan,  and  in  pursuance  of  a  common  design  by  the  said  O'Hara 
and  Fiske  to  erect  a  uniform  and  similar  building;  and  the  block 
was  connected  by  partition  walls  under  the  same  plans  and  speci- 
fications, and  was  erected  at  the  same  time,  and  by  the  same 
parties  as*  builders  and  contractors.  The  plaintiff,  in  pursuance 
of  his  contracts,  went  on  and  furnished  labor  and  materials,  the 
work  upon  each  part  going  on  simultaneously,  and  the  architect 
from  time  to  time  made  estimates  upon  the  work  in  bulk,  without 
reference  to  the  work  performed  on  either  part.  These  estimates 
were  reported  to  O'Hara,  and  he  made  payments  thereon  to  plain- 
tiff to  the  amount  of  $3,000,  the  last  payment  being  December  21, 

1889.  O'Hara  died  on  26th  December,  1889.     On  the  24th  October, 

1890,  the  plaintiff  filed  a  notice  of  mechanic's  lien  on  Fiske's  part 
of  the  real  estate  for  a  balance  due  on  Fiske's  contract,  and  in  this 
notice  it  was  stated  that  Fiske  claimed  that  he  should  be  credited 
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with  11,500  of  the  amotint  paid  by  (XHara.  This  action  to  fore- 
close such  lien  was  commenced  November  21, 1890,  and  in  the  com- 
plaint the  claim  of  Fiske  as  to  these  payments  was  stated,  ft  is 
also  stated  that  the  executors  of  O'Hara  are  made  parties,  in  o^ 
der  to  determine  whether  payments  shoold  be  applied  as  claimed 
by  Fiske.  The  referee  found  that  tl,600  of  the  amount  paid  bj 
O'Hara  was  paid  by  him  on  Fiske's  contract,  and  was  so  reoeiTed 
and  credited  by  plaintiff,  and  that  this  money  was  furnished  to 
and  paid  for  Fiske  by  O'Hara. 

The  appellants  daim  that  this  action  cannot  be  maintained  in 
equity,  to  determine  whether  or  not  this  money  was  or  should  be 
applied  on  Fiske's  debt,  on  the  grounds  that  the  appellants  would 
thereby  be  deprived  of  the  right  of  trial  by  jury,  and  the  plain- 
tiff has  an  adequate  remedy  at  law.  The  appellants  in  their 
answer  do  not  allege  that  there  is  an  adequate  remedy  at  law,  and 
they  are  not  therefore  in  a  position  to  raise  the  question.  Town 
of  Mentz  v.  Cook,  108  N.  Y.  508,  15  N.  E.  Rep.  541.  Besides,  th^ 
claim  in  their  prayer  for  relief  that  this  very  question  as  to  ap- 
plicability of  the  ,  payments  be  adjudicated  upon.  No  question 
as  to  their  right  of  trial  by  jury  was  raised  until  after  the  trial 
was  entered  upon,  and  a  witness  for  plaintiff  sworn  and  examined. 
By  this  delay  the  defendants  waived  their  right  to  a  jury  trial, 
if  they  had  any  such  right  Kenney  v.  Apgar,  93  N.  Y.  539,  The 
action  as  to  the  payments  in  controversy  was  in  the  nature  of  an 
interpleader,  and  I  see  no  good  reason  why  it  could  not  property 
be  disposed  of  in  the  present  action. 

The  appellants  further  claim  that  the  finding  of  the  referee  that 
O'Hara  intended  to  have  his  payments  to  the  extent  of  f  1,500  apply 
on  Fiske's  contract,  and  that  they  were  so  made  by  O'Hara  and 
received  by  plaintiff,  is  not  sustained  by  the  evidence.  The  pay- 
ments, aggregating  $3,000,  were  five  in  number.  There  is  evi- 
dence tending  to  show  that  each  payment  followed  and  was  based 
upon  an  estimate  of  the  architect  made  upon  the  work  under  the 
two  contracts  as  a  whole,  and  that  each  payment  was  the  amount 
that  the  plaintiff  was  entitled  to  at  that  time  on  the  whole  work. 
Statements  are  shown  to  have  been  made  by  O'Hara  that  he  in- 
tended to  foot  the  bills  himself,  that  he  was  paying  the  bills  on 
the  block  until  such  time  as  Fiske  could  make  a  loan.  Fiske 
appears  to  have  made  no  payments  before  O'Hara's  death.  The 
work  upon  the  two  parts  went  on  together.  There  was  but  one 
architect,  and  he  was  employed  by  O'Hara.  There  was  but  one 
plan,  and  the  separation  of  the  contracts  was  treated  as  matter 
of  form.  Fiske  was  the  nephew  of  O'Hara,  and  there  is  evidence 
that  O'Hara  said  he  was  going  to  assist  his  nephew  in  building 
the  block.  It  is  not  likely  that  O'Hara  intended  to  pay  more 
than  was  due  on  his  own  contract,  and  yet  this  apparently  is 
what  he  did  if  the  appellants'  theory  is  correct  The  plaintiff,  in 
receiving  an  amount  equal  to  what  was  due  on  both  contracts  as 
a  whole,  upon  an  estimate  on  the  whole,  had  a  right  to  believe 
that  he  was  only  receiving  what  was  due  him,  and  that  he  had  a 
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right  to  appljy  as  he  testifies  he  did  apply,  one^haU  on  each  con- 
tract Presnmptively,  npon  the  evidence,  the  work  under  each 
contract  was  snbstantiallj  equal 

The  evidence  I  think  authorizes  the  conclusion  tiiat  O'Hara  in- 
tended to  have  his  payments  apply  on  Piske's  contract  equally 
with  his  own,  and  that,  in  effect,  tiiey  were  so  made  by  O'Hara, 
and  received  by  plaintiff.  It  would  follow  that  the  conclusion 
of  the  referee  should  not  be  disturbed. 

Judgment  affirmed,  with  costs.     All  concur. 


PEOPLE  V.  BROWN. 
(Siiprone  Court,  General  Term,  Fourth  Department    September  23,  18d3.) 

1.  Abduction— Illicit  Puhposb— Enttcbment. 

Defendant,  an  hotel  keeper,  emplo3ing  complainant,  a  girl  under  16,  was 
charged  with  abducting  her.  It  appeared  that  a  married  couple,  named  N., 
had  visited  the  hotel,  and,  with  the  help  of  some  wine,  projected  a  visit 
to  the  state  fair.  Complainant  went  there,  driving  with  Mrs.  N.  Defend- 
ant and  N.  drove  together,  and  they  met  in  the  city  at  an  hotel,  where 
defendant  registered  a  fictitious  name.  After  a  good  deal  of  wine  at  the 
hotel  and  elsewhere,  N.  proposed  that  they  all  sleep  together.  While  the 
men  were  talking  aside,  Mrs.  N.  took  complainant  to  a  bedroom,  and  told 
her  to  go  to  bed.  AXter  she  had  gone  to  sleep,  defendant  came  in  and 
spent  the  night  with  her.  Complainant  testified  that  she  had  never  had 
connection  with  a  man  before.  Defendant  bought  her  a  dress,  and  the 
next  night  they  went  to  bed  In  like  manner,  more  or  less  drunk,  without 
having  been  to  the  fair.  Next  day  they  went  home,  staying  over  at  N.'i 
house,  where  they  drank  whisky.  Complainant  returned  to  defendant's 
hotel  the  following  day.  Defendant  admitted  voluntary  connection,  and 
the  purchase  of  the  dress  and  other  things,  for  which  he  said  complainant 
asked  him.  There  was  some  conflicting  evidence  as  to  previous  miscon- 
duct between  the  parties.  Held  sufficient  evidence  to  support  a  conviction 
under  Pen.  Code,  §  282,  which  defines  as  abduction  the  inveigling  or  en- 
ticing an  unmarried  female  of  previous  chaste  character  for  purposes  of 
prostitution  or  sexual  intercourse. 

8.  Samb— Conspiracy. 

On  the  prosecution's  thoory  that  other  persons  were  acting  in  concert 
with  defendant  in  the  abduction,  complainant's  conversations  with  one  of 
such  persons,  and  the  surrounding  circumstances,  in  view  of  and  pending 
the  alleged  "enticement,"  were  competent  evidence. 

8w  Same— Declarations. 

Complainant's  testimony  that  defendant's  alleged  accomplice  proposed 
that  they  aU  sleep  together,  and  defendant  said  he  would  not,  was  com- 
petent in  proof  of  defendant's  purpose  to  sleep  with  complainant,  as  he  did. 

4.  Samb. 

Evidence  of  previous  acts  and  declarations  of  defendant  tending  to  show 
complainant's  intimacy  with  him,  and  somewhat  damaging  to  the  witness 
herself,  was  properly  admitted  on  cross-examination. 

ft.  Samb— Corroboration. 

Under  Pen.  Code,  §  283,  forbidding  a  conviction  for  abduction  on  the 
sole  testimony  of  the  female  abducted,  the  corroborative  effect  of  other 
evidence  of  "enticement"  is  for  the  Jury. 

IL  8amb— Instructions. 

Whether  the  enticement  was  effected  by  defendant  alone,  or  by  concert 
with  other  persons  in  conspiracy  with  him,  was  a  question  for  the  Jmy; 
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and  instructions  that  in  oMer  to  convict  fhey  most  find  sndi  a  consplncyr 
and  tliat  they  could  not  find  from  the  eyidaice  that  defendant  alone  ea- 
tlced  complainant,  were  properly  refused. 

Appeal  from  court  of  sessions,  Onondaga  county. 
Frank  B.  Brown  was  convicted  of  abduction,  and  appeals.    Af- 
firmed. 

Defendant  was  Jointly  Indicted  with  Arthur  Nimn  and  Nellie  Nunn,  charged 
with  the  crime  of  abduction.  The  fiiiBt  count  charges  the  inveiglin^f  of  Lilly 
Long  to  the  city  of  Syracuse,  **she  being  then  and  there  an  nnmarried  fe- 
male, of  previous  chaste  character,  into  a  certain  hotel  in  the  city  of  Syra- 
cuse, known  as  the  'Clarendon  Hot^,*  for  the  purpose  of  prostitution  aad 
sexual  intercourse."  The  second  count  charges  that  the  same  defendants 
did  on  the  15th  day  of  September,  1891,  at  the  village  of  Bridgeport,  in  the 
town  of  Sullivan,  county  of  Madison,  "inveigle  and  entice  one  Lilly  Long, 
she  being  then  and  there  an  unmarried  female,  of  ifrevious  chaste  character, 
from  said  viUage  of  Bridgeport  and  town  of  Sullivan,  to  the  city  of  Syra- 
cuse, in  this  county,  and  into  a  certain  hotel  in  said  city  of  Syracuse,  known 
as  the  'Clarendon  Hotel,'  for  the  purpose  of  prostitution  and  sexual  into- 
Ci>iu*se.'*  The  third  count  charges  that  the  defendants  "feloniously  did  take, 
receive,  employ,  harbor,  and  use,  and  cause  and  procure  to  be  taken,  received, 
(Mu ployed,  harbored,  and  used,  one  Lilly  Long,  she  being  then  and  there  an 
unmarried  female,  under  the  age  of  sixteen  years,  for  the  purpose  of  pros- 
titution and  sexual  intercourse,  against  the  form  of  the  statute  in  such  case 
lUJHle  and  provided."  A  trial  was  had  at  the  Onondaga  sessions,  and  ap- 
pellant was  convicted.  A  motion  for  a  new  trial  was  made  and  denied,  and 
the  defendant  was  sentenced  to  state's  prison  at  Auburn  for  the  term  of  four 
years  and  seven  months.  Defendant  appeals  from  the  Judgment  and  the  or- 
der denying  the  motion  for  a  new  trial. 

Argued  before  HAKDIN,  P.  J.,  and  MERWIN  and  PARKER^ 
JJ. 

William  Kennedy,  for  appellant 

B.  J.  Shove,  Dist  Atty.,  for  the  People 

HARDIN,  P.  J.  In  August,  1891,  the  defendant  kept  an  hotd 
in  the  village  of  Bridgeport  He  sent  for  Lilly  Long  to  come  to 
his  hotel,  and  employed  her,  and  she  conunenced  her  aervioes  on 
the  17th  of  August.  In  the  month  of  September,  Nnnn  and  his 
wife  visited  the  hotel,  and,  while  spending  an  evening  there,  some 
wine  was  procured,  and  a  conversation  held  in  respect  to  going 
to  the  city  of  Syracuse  to  attend  the  state  fair,  which  was  to  be 
held  there  in  September.  Mrs.  Nunn  suggested  that  they  could 
stop  at  her  cousin's,  on  Bear  street  On  Monday,  the  week  of 
the  fair,  Mrs.  Nunn  sent  word  by  the  defendant.  Brown,  that  she 
would  be  ready  to  start  Tuesday  morning.  On  that  morning, 
September  15th,  Lilly  Long  went  to  Mrs.  Nunn's,  and  joined  her, 
and  they  started  for  the  city  of  Syracuse,  driving  a  horse.  Brown 
and  Nunn  started  together,  and  overtook  them,  and  imssed  theno. 
When  Mrs.  Nunn  and  Lilly  reached  the  city,  they  drove  to  the 
Clarendon  Hotel,  and  found  Nunn  standing  out  in  front  They 
alighted,  and  went  up  into  the  sitting  room,  and  Brown  and  Nnnn 
followed,  taking  some  wine,  and  they  all  four  of  them  partook  there 
of,  and  had  dinner  shortly  after.  Free  use  was  made  of  wine 
thereafter  by  the  parties  while  they  were  together  fop  some  three 
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days  In  the  city  of  Syracuse.  Apparently,  Lilly  first  protested 
against  the  use  of  wine,  but  was  assured  by  Mrs.  Nunn  that  it 
would  do  her  no  harm.  During  the  afternoon,  Nunn  inade  some 
solicitation  or  proposition  to  Lilly  which  she  rejected,  and  they 
went  to  Gang's  ssdoon,  and  obtained  a  meal,  and  were  supplied 
with  more  wine.  Apparently,  they  remained  there  until  near  11 
o'clock  at  night,  when  the  four  went  back  to  the  Clarendon  Hotel, 
and  from  there  to  another  saloon,  kept  by  a  woman,  at  which  they 
had  more  to  drink.  Then  they  returned  to  the  hotel,  and  Nunn 
made  some  proposition  that  they  all  sleep  together.  After  some 
conversation  had  between  the  two  men  one  side,  Mrs.  Nunn  took 
the  complainant  Into  a  bedroom,  and  told  her  to  go  to  bed,  and  left 
her  there.  The  complainant  undressed,  and  went  to  bed,  and, 
shortly  after  she  had  gotten  to  sleep,  the  defendant  Brown  ap- 
proached her  room,  opened  the  door,  "and  that  woke"  her  up.  The 
complainant  testified,  viz.: 

"Brown  spent  the  night  with  me  there,  and  had  semal  intercon»e  with 
me  that  night.  I  had  never  had  intercourse  with  any  other  person  before 
that  night.  In  the  morning  Brown  said,  *I  wonder  if  Nunn  has  gone  home 
yet*  He  said  if  he  got  me  in  trouble,  that  I  could  nsk  Mrs.  Nmm.  and  she 
would  see  about  getting  me  out  He  said  he  wondered  if  Arthur  had  signed 
bis  right  name;  and  I  says,  *Why,  didn't  you?'  and  he  said,  *P.  B.  Baker.' 
1  saw  Mrs.  Nunn  that  morning  in  her  bedroom.  She  occupied  room  26  on  the 
second  flight    That  was  on  the  floor  above  number  G." 

It  appears  also  by  her  testimony  that  the  four  parties  stayed 
at  the  hotel,  partaking  of  wine,  and  that  the  defendant  would  get 
it  sometimes,  and  sometimes  Nunn,  and  that  they  remained  at  the 
hotel  until  dinner  time.  They  went  out  onto  the  streets  Wednes- 
day after  dinner,  and  the  defendant  bought  a  dress  for  Lilly,  and 
then  the  four  went  back  to  the  hotel,  and  the  defendant  hitched 
up  his  horse,  and  took  Mrs.  Xunn  and  Lilly  to  a  saloon,  where  they 
remained  until  evening.  When  they  returned  to  the  Clarendon, 
they  went  into  the  sitting  room,  and  apparently  they  were  all  some- 
what intoxicated.  After  the  complainant  went  to  bed,  the  appel- 
lant visited  her  room,  and  occupied  the  room  with  her  that  night. 
"Nunn  and  Mrs.  Nunn  stayed  in  number  1,  on  the  same  floor 
with  number  6,  that  night"  None  of  the  parties  visited  the  fair. 
They  started  to  return  to  Bridgeport  Thursday,  and  the  complain- 
ant and  Brown  rode  together  until  they  approached  the  village, 
and  just  beyond  Messina^  Springs,  when  they  all  went  to  Mrs. 
Nunn's  house,  some  time  after  midnight,  where  they  were  supplied 
with  whisky.  The  complainant  remained  there  all  night,  and  she 
returned  to  Brown's  hotel  on  Friday  afternoon,  and  worked  that 
afternoon.  In  the  course  of  defendant's  testimony,  he  admits  oc- 
cupying a  room  with  the  complainant  on  Tuesday  night.  He  states, 
however,  that  when  he  reached  her  room — 

"She  got  up  and  unlocked  the  door,  and  I  went  in,  and  went  to  bed,  and 
stayed  there  all  ni^'lit.  When  I  got  in  the  room  the  girl  was  getting  Into 
bed.    She  was  disrobed.** 

And,  in  referring  to  the  second  night,  he  says: 
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"I  got  the  key  of  my  room  at  the  office,  and  the  girl  went  to  bed  first  In 
twenty  minutes  or  half  an  hour  afterwards,  I  went  to  bed.  When  I  got  up  io 
the  room,  Miss  Long  was  In  the  room.  She  had  her  clothes  off,  and  must 
have  been  in  bed.  The  door  was  lodged  that  night,  and  I  knocked.  Sbe 
wanted  to  know  who  was  there,  and  I  told  her,  and  she  got  up  and  unlocked 
it.  After  I  got  In  there  was  nothing  of  any  account  said  between  us  tiiat  I 
remember.  ♦  ♦  ♦  After  we  went  to  bed  that  night,  she  told  me  that  Nnmi 
liad  been  to  the  room,  and  that  she  wouldn't  let  him  in.  She  said  that  Arthur 
had  been  to  the  room,  but  he  couldn't  get  in  while  I  was  around  there.  I 
remained  all  night  with  her,  and  got  up  perhaps  eight  o*clock  the  next  mom- 
ing.  We  all  four  had  breakfast  there  at  the  hotel.  We  was  around  the  dty 
as  usual  that  day..  ♦  ♦  ♦  I  bought  her  a  dress  there.  She  asked  me  for 
some  money  at  the  Clarendon.  She  said  she  wanted  while  here  to  get  a 
dress  and  some  things,  and  I  told  her  to  go  to  Dey's  and  get  what  she  wanted, 
and  I  would  happen  around  there,  and  pay  for  it,  and  she  and  Mrs^  Nunn 
went  up  there,  and  before  they  came  out  I  went  up,  and  they  had  got  their 
stuff,  whatever  it  was,  and  I  paid  for  it" 

The  defense  made  to  the  charge  contained  in  the  indictment 
seems  to  have  been  upon  the  theory  that  the  complainant  was  not 
of  previous  "chaste  character/'  and,  to  substantiate  it,  the  defend- 
ant testified  that,  previous  to  the  occasion  of  being  at  Syracuse 
with  her,  he  had  perpetrated  several  acts  of  sexual  intercourse 
with  her  in  his  hotel,  and  he  called  witnesses  who  gave  evidence 
tending  to  show  she  had  allowed  sexual  Intercourse  prior  to  the 
excursion  to  Syracuse.  Such  evidence  was  contradicted.  The 
complainant  testified  that  defendant  had  intercourse  with  her 
Tuesday  night  in  the  Clarendon  Hotel,  and  that  she  'Tiad  never  had 
intercourse  with  any  other  person  before  that  night.'*  After  see- 
ing the  witnesses  and  hearing  all  the  evidence,  the  jury  have  found 
a  verdict  of  guilty.  There  was  such  a  conflict  in  the  evidence  that 
it  was  for  the  jury  to  ascertain  where  the  truth  was,  and  to  de- 
termine the  questions  of  fact  presented  at  the  trial.  We  cannot 
say  the  verdict  is  contrary  to  the  weight  of  the  evidence.  It  was 
natural  that  the  jury  should  distrust  and  disbelieve  the  evidence 
given  by  the  defendant  and  his  witnesses  as  to  the  acts  of  sexual 
intercourse  alleged  against  her,  and  a  want  of  chastity  of  the  com- 
plainant prior  to  the  occasion  of  the  defendant's  intimacy  and  in- 
tercourse with  her  at  the  Clarendon  Hotel.  We  are  not  inclined 
to  disturb  the  verdict  upon  the  questions  of  fact  presented  to  the 
jury  by  asserting  our  belief  of  the  defendant's  testimony,  instead 
of  the  evidence  furnished  by  the  prosecution.  Section  282  of  the 
Penal  Code  provides  that  "a  person  who  *  •  *  (2)  inveigles  or 
entices  an  unmarried  female  of  previous  chaste  character  into  a 
house  of  ill  fame,  or  of  assignation,  or  elsewhere,  for  the  pur;>06e 
of  prostitution  or  sexual  intercourse,  is  guilty  of  abduction."  As 
already  intimated,  we  think  there  was  evidence  before  the  jury 
which  warranted  them  in  finding  all  the  material  facts  required 
to  bring  the  defendant's  case  witliin  the  provisions  of  the  statute. 
People  V.  De  Leon,  109  N.  Y.  226, 16  N.  E.  Rep.  46.  We  think  th«e 
was  sufficient  evidence  given  tending  to  corroborate  the  complain- 
ant, and  that  the  trial  judge  was  warranted  in  saying,  as  he  did, 
in  the  course  of  his  charge:  ^It  is  for  you  to  say  whether  this 
girl  has  been  corroborated,  or,  in  the  language  of  the  statute,  sup- 
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ported."  People  v.  Brooks,  131  N.  Y.  321,  30  N.  E.  Rep.  189;  Pen. 
Code,  §  283;  People  v.  Brandt,  14  N.  Y.  St  Rep.  419;  People  v. 
Everhardt,  104  N.  Y.  594,  11  N.  E.  Rep.  62. 

The  appeUant  insistB  that  a  new  trial  should  be  had  because  off 
alleged  errors  committed  upon  the  trial  by  the  court,  and  we  must 
consider  the  exceptions: 

1.  It  was  not  error  to  allow  the  complainant  to  state  the  inter- 
Tiew  she  had  with  Mrs.  Nnnn,  in  the  presence  of  the  defendant, 
when  talk  was  had  as  to  the  excursion  to  be  made  to  Syracuse  or 
the  fair,  and  that  on  that  occasion  all  four  of  the  parties  drank 
together.  Nor  was  it  prejudicial  to  the  defendant  to  allow  the 
complainant  to  state  that,  when  she  and  Mrs.  Nunn  reached  the 
city,  she  inquired  where  they  were  to  stop.  It  was  the  theory  of 
the  prosecution  that  Nunn  and  his  wife  were  acting  in  concert  with 
the  defendant,  and  it  was  proper  to  show  the  acts  and  doings  when 
carrying  forward  the  plans  to  visit  Syracuse,  and  what  took 
place  between  them  while  acting  together  under  a  plan  which 
the  defendant  had  helped  form,  and  facilitated  the  execution  there- 
of. The  remark  of  Nunn,  in  the  absence  of  the  defendant,  to  the 
complainant,  tended  to  show  the  relations  he  held  to  her;  and, 
though  it  be  said  to  have  been  improperly  received,  it  did  not  preju- 
dice the  defendant  People  v.  Gonzalez,  35  N.  Y.  49;  People  v. 
Brooks,  supra;  Code  Crim.  Proc.  §  542. 

2.  The  complainant  testified  that  Wednesday  evening,  after  the 
four  returned  to  the  Clarendon  Hotel,  some  one  of  them  spoke  about 
going  to  bed.  She  was  then  asked,  **Who  spoke  about  going  to 
bed?"  This  was  objected  to  by  the  defendant,  and  the  objection 
overruled,  and  the  defendant  excepted.     She  answered: 

"Nmm  did.  He  wanted  us  aU  to  deep  together  again,  and  then  that  Brown 
said  he  wouldn't.  *  *  *  I  sat  down  In  a  chair,  because  I  was  so  dizzy,  and 
sick  to  my  stomach,  and  then  in  a  little  while  she  told  me  to  go  to  bed,  and 
shut  the  door,  and  went  out  I  was  intoxicated  then.  Mr.  Brown  came  in 
the  room  that  night,  and  occupied  the  room  with  me  that  night  Nunn  and 
Mr&  Nunn  stayed  in  number  1,  on  the  same  floor  with  number  6,  that  nigbV 

The  evidence  was  properly  received,  as  it  bore  upon  the  conduct 
of  the  defendant,  and  tended  to  establish  the  important  elements 
of  the  crime  with  which  he  was  charged. 

3.  Defendant  testified  that  he  registered  at  the  Clarendon  as 
"F.  B.  Baker."  His  counsel  asked  him,  ''Why  did  you  register 
that  way?"-  It  was  objected  to,  and  the  objection  sustained.  In 
his  cross-examination  he  testified,  viz.: 

"At  the  time  I  registered,  I  had  concluded  that  I  would  have  sexual  inter- 
course with  this  girl,  and  wanted  to  stay  over  night  I  registered  under  the 
name  of  Baker  because  I  didn't  want  to  do  anything  to  hurt  myself  or  the 
reputation  of  the  girl.  I  didn't  want  everybody  to  know  I  was  thore,  and  on 
account  of  my  wife.  I  thought  of  my  wife  a  good  many  times.  It  first  oc- 
curred to  me  that  I  wanted  to  put  Baker  down  on  account  of  my  wife  when 
I  signed  my  name.  I  didn't  want  to  do  anything  to  hurt  anybody's  reputa- 
tion." 

it  would  seem  that  he  was  allowed  to  and  did  sufficiently  elabo- 
rate upon  the  reason  why  he  registered  "that  way,"  and  the  ex- 
ception ought  not  to  avail  the  appellant 
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4  The  acts  and  declarations  of  defendant  testified  to  bj  Eva 
Fox  in  her  cross-examination  tended  to  show  defendant's  inti- 
macy with  and  relations  to  the  complainant,  and  to  some  extent 
bore  upon  the  witness  herself  unfavorably,  and  were  not  improper 
on  cross-examination. 

Some  other  rulings  are  referred  to  in  the  argument  of  the  learned 
counsel  for  the  appellant  We  have  looked  at  them,  and  are  of 
the  opinion  that  they  do  not  present  prejudicial  error,  and  that, 
under  the  rule  laid  down  in  section  542  of  the  Code  of  Criminal 
Procedure,  we  ought  not  to  disturb  the  verdict  by  reason  thereof. 
People  V.  Burns,  33  Hun,  296. 

In  the  course  of  the  charge  delivered  by  the  trial  judge,  he  re- 
ferred  to  section  282  of  the  Penal  Code,  repeating  its  language  to 
the  jury,  and  also  informing  them  that  the  indictment  charged 
the  defendant  with  having  enticed  Lilly  Long  to  visit  Syracuse  and 
the  Clarendon  Hotel  for  the  purpose  of  sexual  intercourse,  *^he 
then  being  an  unmarried  female,  of  previous  chaste  character.* 
He  then  repeated  the  issues  for  the  jury  to  consider,  and  he  defined 
a  portion  of  the  statute  by  saying: 

"To  Inveigle,  entice,  persuade,  Induce,— they  aU  have  a  meaning  of  about  a 
similar  character;  aU  those  words  have.  And  you  readUy  apprehend  what 
the  langoage  of  the  statute  means  when  It  states  that  a  person  who  in- 
veigles or  entices  another,  an  unmarried  female  of  previous  chaste  character. 
Now,  chastity,  in  law,  has  a  plain,  simple  meaning.  It  relates  to  the  q[nestioii 
whether  a  woman  has  improper  sexual  relations  with  a  man  or  not.  In  the 
case  of  an  unmarried  woman,  it  relates  to  the  question  whether  she  has  had 
sexual  intercourse  with  any  man  or  not" 

He  then  further  commented  upon  the  evidence,  informing  the  jnry 
that  it  was  for  them  to  say  whether  the  girl  was  corroborated, 
and  in  that  connection  he  called  their  attention  to  section  283  of 
the  Penal  Code,  and  while  commenting  upon  that  he  very  properly 
observed,  as  we  think,  as  foUows: 

"As  to  that  particular  hranch  of  the  case,  the  defendant  himself  corroborates 
her,— that  he  did  have  sexual  intercourse  with  her.  But  that  is  not  the  offenae 
charged;  it  is  only  a  fact  in  the  case  from  whidi  you  may  draw  such  con- 
clusions as  may  logically  follow  as  to  the  purpose  of  her  being  taken  to  that 
hoteL  Now,  as  to  whether  there  is  any  supporting  evidence  or  not  upon  the 
question  of  her  being  enticed  or  inveigled  to  come  here." 

Then  he  somewhat  in  extenso  referred  to  other  evidence  tending  to 
corroborate  the  testimony  of  the  complainant,  and  left  the  ques- 
tion to  the  jury  to  determine  whether  she  was  corroborated  or  sup- 
ported by  other  evidence.  In  that  respect  his  charge  was  in  ac- 
cordance with  the  rule  laid  down  in  People  v.  Everhardt,  supra. 
We  think  no  error  was  committed  in  refusing  to  charge  the  jury 
that  they  must  find  that  there  was  a  conspiracy  between  the  de- 
fendant and  Nunn  and  his  wife  **by  which  the  girl  Long  was  to 
be  inveigled  into  the  hotel  or  some  other  place  for  the  purpose  <rf 
sexual  intercourse  or  prostitution."  The  court  understood  the 
request  to  be  that  he  was  requested  to  charge:  'T^f  Brown  is  not 
shown  to  have  enticed  her,  then,  in  otder  to  convict,  tbev  must 
show  a  conspiracy."  It  is  to  be  borne  in  mind  he  had  already 
charged  the  jury  that,  if  Brown  had  inveigled  op  enticed  the  giri 
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for  the  purposes  of  prostitution  or  sexual  Intercourse,  the  offense 
was  made  out  as  to  him.  We  think  the  position  taken  by  the 
trial  judge  was  sufficiently  favorable  to  the  defendant,  and  that 
the  judge  properly  refused  to  charge  **that  the  jury  would  not 
have  the  right  to  find  from  the  evidence  that  the  defendant  peiv 
sonally  and  alone  induced  the  girl,  or  enticed  and  inveigled  the 
girl,  Long,  into  the  hotel  for  the  purpose  of  prostitution  or  sexual 
intercourse."  It  was  for  the  jury  to  determine  the  questions  of 
fact  involved  in  the  request  We  think  the  defendant  failed  to 
obtain  an  exception  to  any  refusal  to  charge,  or  to  any  part  of 
the  charge  as  delivered,  which  requires  us  to  interfere  with  the 
verdict.  The  great  trouble  with  the  plaintiff's  case  is  that  the 
jury  believed  the  complainant,  and  sudi  evidence  as  was  brought 
tending  to  support  her  version  of  the  matters  referred  to  and  in- 
volved in  the  charges  contained  in  the  indictment,  and  failed  to 
believe  the  testimony  of  the  defendant  and  of  such  witnesses  as 
he  called  tending  to  support  his  theory  of  the  case.  Conviction, 
order,  and  judgment  of  the  court  of  sesudons  of  Onondaga  county 
affirmed,  and  the  clerk  directed  to  enter  judgment,  and  certify  a 
copy  of  the  entry  to  the  clerk  of  Onondaga  county,  pursuant  to 
section  649  et  seq.  of  the  Code  of  Criminal  Procedure.     All  concur. 


(71  Hun,  333.) 
McCOR]VnCK  V.   SULLIVAN. 

{Supreme  Court,  General  Term.  Fourth  Depaitmont    September  23,  1893.) 

I'wNcrpAL  AND  SuitETT— Remedies  of  SuRETIK^». 

Intestate  signed  a  note  to  one  B.,  with  defendant  as  surety,  and  told 
B.  that  he  was  going  to  dear  certain  land  of  a  lioi,  and  give  him  a  mort- 
gage thereon  to  take  up  said  note.  B.  gave  intestate  a  certificate  of  de 
l>osit  tor  the  amount  of  the  loan,  which  a  day  or  so  later  intestute 
gave  defendant,  with  instructions  to  collect  it,  pay  a  certain  sum  vj  an- 
other, and  return  him  the  balance.  Intestate  died  the  same  day.  De- 
fendant paid  said  sum,  but  refused  to  give  up  the  balance.  Held,  that 
he  had  no  right  to  retain  it  as  security  for  the  performance  of  kntestnce^s 
promise  to  B.,  nor  as  a  counterclaim,  the  note  not  being  due^  and  intes- 
tate's estate  not  being  shown  to  be  insolvent 

Appeal  from  circuit  court 

Action  by  Michael  McCormick,  administrator  of  the  estate  of 
Thomas  McManus,  deceased,  against  James  Sullivan,  for  money  had 
and  received.  Rpom  a  judgment  dismissing  the  complaint  on 
the  merits,  with  costs  against  the  estate  of  decedent,  plaintiff  ap- 
peals.    Reversed.  

Argued  before  HARDIN,  P.  J.,  and  MERWIN  and  PABEEl^ 
JJ. 

P.  M.  Leary,  (M.  N.  Tompkins,  of  counsel,)  for  appellant 
David  M.  Dean,  for  respondent. 

PARKER,  J.  The  defendant  received  from  the  plaintiff's  in- 
testate  a  certificate  of  depo«(it  on  the  Tompkins  County  Bank  for 
f  500,  with  instructions  to  collect  that  amount,  to  pay  to  one  Brioe 
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f  107.50  thereof,  and  retom  the  balance  to  him.  The  defendant 
collected  from  the  bank  the  whole  amount,  and  paid  to  Brice,  aa 
directed.  The  intestate  died  on  the  very  day  the  defendant  re- 
ceived the  money  from  the  bank,  and  this  plaintiff,  as  his  admin- 
istrator, after  demanding  the  balance  of  such  m<mey  from  the  de- 
fendant, and  being  refused,  brings  this  action  for  its  recovery.  Up- 
on the  trial  the  following  facts  appeared:  First  It  was  conceded 
that,  a  day  or  so  before  he  received  the  certificate  from  the  de- 
ceased, the  defendant  had  indorsed  a  note  as  surety  for  him,  to 
enable  him  to  borrow  |600  from  Mr.  Black,  and  that  Black  had, 
in  consideration  of  such  note,  indorsed  over  to  the  intestate  the 
certificate  in  question.  Such  certificate  was  for  (600,  and  Black 
had  indorsed  on  it  a  direction  to  the  bank  to  pay  the  intestate 
9600,  and  place  flOO  thereof  to  the  credit  of  Black.  Next  it  ap- 
peared that,  prior  to  the  giving  of  the  note  in  question,  there  was 
an  agreement  between  Black  and  McManus,  the  intestate,  made 
for  the  benefit  of  the  defendant  in  this  action,  by  which  McManns 
was  to  obtain  a  release  of  certain  of  his  property  from  the  lien  of 
a  mortgage  that  was  then  ux>on  it,  and  then  execute  a  mortgage  to 
Black,  and  release  the  defendant,  and  give  up  the  note.  This  last 
statement  was  determined  by  the  jury  to  be  the  fact  in  reply 
to  a  specific  question  left  to  them  to  be  answered  as  a  special  ver- 
dict It  was  also  conceded  that  the  intestate  died  without  having 
given  any  mortgage  to  Black.  Another  question  was  submitted 
to  the  jury,  as  follows: 

"At  the  time  the  certmcate  of  deposit  was  delivered  to  Mr.  SoBiTan  to 
bring  to  Ithaca  to  get  the  naoney  on,  was  it  then  agreed  between  MdMajin 
and  Mr.  Sullivan  that  a  mortgage  should  be  given  upon  a  portion  of  McMano^ 
farm,  to  secure  a  note  Mr.  Sullivan  had  previously  signed  for  Mr.  McManni. 
to  obtain  that  certificate  .of  deposit?*' 

The  jury  answered,  ''No,"  to  this  question,  and  we  must  there- 
fore assume  that  no  such  agreement  was  made  with  the  defend- 
ant when  he  took  the  certificate.  To  this  must  be  added  another 
fact,  testified  to  by  the  defendant  himself, — that  when  he  took  the 
certificate  the  understanding  was  that  he  was  not  going  to  keep  it 
Nothing  was  said,  when  he  took  the  certificate  to  get  the  mon^ 
on,  that  he  was  going  to  keep  it  or  hold  it  until  the  mortgage 
was  given,  and  he  did  not  intend  to  so  keep  it  or  hold  it  Sock 
were  the  facts,  and  the  only  facts,  appearing  to  the  court,  and 
upon  them  a  judgment  was  directed  dismissing  the  plaintifrB  com- 
plaint on  the  merits.     Prom  that  judgment  this  appeal  is  taken. 

The  first  question  to  be  considered  is  whether,  from  these  facts, 
any  defense  appears  to  have  been  shown  against  the  plaintiffs 
claim.  It  is  important  to  notice  that  the  transaction  in  which  the 
loan  was  made,  and  the  defendant's  liability  as  a  surety  in- 
curred, was  completed  a  day  or  two  before  he  took  the  certificate 
of  deposit  to  get  the  money  on.  There  is  no  claim  made  that  Ihe 
certificate,  or  the  money  to  be  received  upon  it,  was  to  be  held  or  in 
any  way  applied  as  a  security  to  the  defendant  for  indorsing  the 
note.  There  was  not,  in  any  form,  or  between  any  of  the  parties, 
any  arrangement  that  such  certificate,  or  the  proceeds  of  the  loan, 
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were  to  be  held  by  any  one  as  security  that  the  promised  mortgage 
would  be  given.  Nor  is  there  anything  to  indicate  that  the  par- 
ties understood  that  the  contract  by  which  the  loan  was  made  by 
Black,  and  the  liability  as  surety  incurred  by  the  defendant,  was 
not  completely  finished  when  the  intestate  delivered  the  note  to 
Black  with  the  defendant's  indorsement  thereon,  and  received  from 
Black  the  certificate  in  exchange  therefor.  The  defendant  him- 
self testified  that,  when  he  received  the  certificate  from  the  intes- 
tate to  go  and  get  the  money  on  it,  he  had  no  intention  of  keeping 
it  until  the  mortgage  was  given  or  as  security  for  any  purpose.  He 
was  at  once  to  return  the  money  he  received  upon  it  to  the  intes- 
tate. It  is  plain,  therefore,  that  the  only  security  which  the  de- 
fendant had  for  becoming  surety  on  the  note,  or  which  was  con- 
templated from  the  time  the  arrangement  began  until  it  was  fully 
completed,  was  the  mere  naked  promise  of  the  intestate  made  to 
Black  that  some  time  in  the  future  he  would  take  up  the  note, 
and  substitute  a  mortgage  in  its  place.  Under  such  circumstances, 
I  am  not  aware  of  any  rule,  legal  or  equitable,  nor  am  I  referred 
to  any  by  the  defendant's  counsel,  that  gives  the  defendant  a  lien* 
upon  the  proceeds  of  that  note,  or  authorizes  him  to  follow  it  into 
the  custody  of  the  intestate  as  a  security  for  the  performance  of 
such  promise.  The  evidence  does  not  present  a  case  where  the 
transaction  is  incomplete,  and  something  remains  to  be  done  by 
the  principal  before  the  surety's  obligation  is  to  be  msaumed.  The 
obligations  of  the  borrower,  the  lender,  and  the  surety  had  all  been 
fully  incurred,  and  the  transaction  closed  up  before  the  certificate 
came  into  the  possession  of  the  defendant  It  may  be  conceded 
that  the  promise  made  by  the  intestate  to  Black  was  made  for 
the  defendant's  benefit,  and  also  that,  in  equity  and  justice,  it 
ought  to  be  performed;  yet  I  am  at  loss  to  discover  any  principle 
that  giveis  the  defendant  a  specific  lien  or  claim  upon  the  proceeds 
of  that  note.  It  seems,  therefore,  that  when  the  defendant  under- 
took to  take  that  certificate  to  the  bank,  get  the  money  on  it,  and 
return  such  money  to  the  intestate,  he  was  acting  merely  as  an 
agent  for  the  intestate,  and  had  no  other  rights  in  the  fund  he 
was  receiving  than  an  ordinary  agent  would  have  had.  Author- 
ities need  not  be  cited  to  show  tiiat  under  such  circumstances,  upon 
the  death  of  the  intestate,  he  was  obliged  to  acccount  for  and  pay 
over  the  proceeds  to  his  administrator.  These  considerations 
seem  to  dispose  of  the  whole  case,  as  defendant  has  not  pleaded 
any  counterclaim  to  the  indebtedness  so  existing  against  him; 
but,  aside  from  the  question  of  pleading,  the  facts  do  not  show 
any  demand  due  him  which  he  could  utilize  as  a  counterclaim  in 
this  action.  Clearly,  no  cause  of  action  had  accrued  to  him  by 
reason  of  his  having  indorsed  the  note  as  surety  for  the  intes- 
tate, because  as  yet  the  note  had  not  become  due,  and  he  had  never 
been  compelled  to  pay  anything  on  account  of  it  lYost  v.  Carter, 
1  Johns.  Cas.  74.  Nor  did  he  have  a  cause  of  action  against  the 
intestate  because  of  his  omission  to  give  the  mortgage  promised  to 
Black.     Such  promise,  in  legal  effect,  was  little  more  than  the 
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promise  ordinarily  imidied  in  eyery  case  between  principal  and 
surety,  to  wit,  that  the  principal  will  indemnify  the  surety  against 
loss  on  account  of  the  debt  which  he,  as  surety,  assumes  to  pay. 
No  cause  of  action  could  accrue  to  the  defendant  for  a  breach  of 
the  promise  until  he  had  in  some  manner  been  damnified.  Al- 
though the  note  had  not  been  taken  up,  he  had  never  been  called 
upon  to  pay  it;  nor  does  it  seem  to  appear  that  the  intestate^s  es- 
tate is  insolvent,  so  that  he  will  ultimately  have  to  pay  it.  A  pa^ 
ty  cannot  set  off  against  a  debt  due  from  himself,  at  the  time  of 
the  intestate's  death,  a  claim  against  the  intestate  not  then  exist- 
ing or  owned  by  himself.  Code,  §  506;  Jordan  v.  Bank,  74  N.  T. 
4(>7.  Nor  should  a  cause  of  action  be  defeated  by  a  mere  equity 
that  is  not  in  itself  sufficient  to  found  an  action  upon.  Armstrong 
V.  McKelvey,  104  N.  Y.  179,  10  N.  R  Rep.  266;  Canaday  v.  Stiger, 
55  N.  Y.  452.  These  considerations  require  that  the  judgment 
should  be  reversed,  and  render  unnecessary  an  examination  of 
the  other  questions  presented  by  the  appellant  Judgment  and 
order  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event.     All  concur. 

(71  Hun,  338.) 
CARLBTON    v.    PACKARD. 

(Supreme  Court,  general  Term,  Fourth  Department    September  23.  1893.) 

Appbal—Rbview— Sufficiency  of  Evidence. 

A  referee's  flndlng  as  to  the  condlticma  on  which  a  deed  was  to  be  dd!v* 
ered  by  a  depositary  In  escrow,  which  is  supported  \xy  the  testimony  of 
the  grantee  and  the  depositaiy,  and  by  circumstances  and  a  letter  of  rhe 
grantor,  win  not  be  disturbed,  though  contrary  to  the  testimony  of  the 
grantor  and  another  witness. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Denny  Carleton  against  Charles  M.  Packard,  impleaded 
with  Agnes  G.  Packard,  to  foreclose  a  mortgage.  From  a  judgment 
in  favor  of  plaintiff,  defendant  Oharles  M.  Packard  appeeda.  Af- 
firmed. 

Argued  before  HAHDIN,  P.  J.,  and  MEBWIN  and  PAEKEB,  JJ. 

Alex.  &  A^  W.  Gumming,  for  appellant. 
Jerome  De  Witt,  for  respondent. 

PAItEEB,  J.  This  action  is  brought  to  foreclose  a  mortgage 
executed  by  the  defendants  to  the  plaintiff.  The  defendant  Charles 
M.  Packard  alone  answers.  The  only  defense  which  was  litigated 
upon  the  trial  is  to  the  effect  that  the  note,  and  mortgage  given  to 
secure  it,  were  put  into  the  hands  of  a  third  person,  to  be  delivered 
to  the  plaintiff  when  he  should  produce  and  surrender  three  certain 
notes  outstanding  against  the  defendant;  also  a  quitclaim  deed  from 
the  defendant's  wife  to  himself,  duly  executed  and  acknowledged  bj 
her,  and  a  receipt  that  she  had  received  from  the  plaintiff  the  sum 
of  Jl,060,  and  a  bond  executed  by  the  plaintiff  to  indenmify  the  de 
fendant  against  the  future  support  and  acts  of  his  wife.     The  per- 
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son  so  intrusted  with  the  mortgage  received  from  the  plaintiff  all 
of  such  articles  except  the  bond,  and  delivered  the  note  and  mort- 
gage to  the  plaintiff.  The  controversy  between  the  parties  is 
whether  there  was  anj  agreement  that  plaintiff  should  give  such 
bond  or  any  condition  that  the  note  and  mortgage  should  not  be 
delivered  to  the  plaintiff  until  such  bond  was  given.  Such  question 
is  purely  one  of  fact,  and  the  referee  before  whom  the  case  was  tried 
has  found  that  there  was  no  such  agreement  or  condition.  The  ques- 
tion presented  to  this  court  is  whether  it  should  reverse  that  find- 
ing. A  careful  examination  of  the  evidence  shows  a  very  decided 
conflict  upon  that  question,  and  we  are  by  no  means  able  to  say 
that  there  is  such  a  strong  preponderance  in  favor  of  the  defendant 
as  would  warrant  us  in  interfering  with  the  referee's  conclusions. 
There  is  very  much  in  the  evidence  to  indicate  that  all  the  defendant 
Packard  required  was  an  agreement  from  his  wife  not  to  come  upon 
him  for  support  in  the  future.  It  looks  as  if  at  the  time  he  put  the 
mortgage  into  Talcott's  hands  he  did  not  understand  the  full  neces- 
sity for  a  bond  from  the  plaintiff,  nor  appreciate  the  remarks  his 
attorneys  made  on  that  subject  Although  he  swears  that  he  in- 
structed Talcott  not  to  deliver  the  mortgage  until  the  plaintiff  exe- 
cuted and  delivered  a  bond  of  indemnity  in  exchange,  and  although 
Bloomer  testified  that  he  understood  such  a  bond  was  to  be  given, 
the  evidence  is  squarely  contradicted  by  both  the  plaintiff  and 
Talcott,  and  the  latter  seems  to  have  been  very  careful  to  take  a  mem- 
orandum of  his  instructions.  It  is  also  a  significant  fact  that, 
although  all  the  papers  necessary  to  carry  out  the  agreement  were 
drawn  up  by  Packard  or  his  attorney,  no  such  bond  was  prepared. 
If  the  plaintiff  was  to  execute  such  a  bond,  one  would  naturally  ex- 
pect that  it  would  have  been  prepared  and  executed  in  this  state, 
where  it  was  to  be  used,  and  also  where  it  could  be  inspected  by 
Packard,  rather  than  be  left  to  be  drawn  and  executed  in  a  foreign 
state,  and  accepted  by  Talcott  without  opportunity  for  Packard  to 
approve  it.  But  most  significant  of  all  is  the  letter  written  by  the 
defendant  to  Talcott,  and  evidently  sent  soon  after  he  left  Bing- 
hairaton.  In  that  the  defendant  says  his  lav^er  understood  the 
plaintiff  was  to  give  a  bond.  He  does  not  claim  that  he  himself  so 
understood,  and  had  provided  for  it.  He  further  says  that,  rather 
than  discuss  the  matter  any  more,  he  would  take  the  chances  of  his 
wife's  ever  returning  upon  him;  clearly  Indicating  that  he  did  not 
understand  that  a  bond  was  already  provided  for,  and  no  further 
discussion  was  necessary.  The  letter  also  substantially  directs  Tal- 
cott to  go  on  without  a  bond,  and  only  take  care  that  he  had  three 
witnesses  to  the  mental  ability  of  his  wife  to  execute  the  paper  pre- 
pared for  her.  In  view  of  such  facts,  clearly  the  finding  of  the  ref- 
eree should  not  be  disturbed  by  this  court.  Baird  v.  Mayor,  96  N. 
Y.  567.  We  have  also  examined  the  rulings  of  which  the  appellant 
complains,  ahd  do  not  find  in  them  any  error  for  which  a  new  trial 
should  be  granted.  The  defendant,  therefore,  has  not  shown  any 
defense  against  the  mortgage.  It  was  given  upon  an  abundant  con- 
sideration, to  wit,  to  pay  his  debts,  and  to  furnish  a  fund  for  the 
v.24N.Y.8.no.l2— 71 


Digitized  by 


Google 


1122  NEW  YORK  SUPPLEMENT «  vol.  24.  [Sup.  Gt. 

support  of  his  wife.  That  fund  the  plaintiff  seems  to  have  fully  ad- 
vanced, and  to  have  in  all  respects  perfonned  the  conditions  upon 
which  he  was  to  receive  the  mortgage  from  Talcott  The  judgment, 
therefore,  is  correct,  and  should  be  affirmed,  with  costs.    All  concur. 


(71  Him,  327.) 
BUCHANAN    et    aL    v.    ASHDOWN. 

(Supreme  CJourt,  General  Term,  Fourth  Depaituient.    September  23,  1893.) 

1.  BoDNDARiEs—AcQuncPCENCE —Estoppel. 

Mere  acquiescence  in  the  private  survey  of  a  doubtful  boundaiy  Une. 
where  no  improvements  have  been  made  on  the  land,  except  dearing  tim- 
ber, worics  no  estoppeL 

9L   BaMB— PRACTICATi   LOCATION. 

Where  adjoining  owners,  by  a  private  suiTej-,  have  fixed  on  the  wrong 
one  of  two  blazed  lines  as  their  boundary,  there  being  no  question  as  to 
the  real  line,  there  is  no  such  * 'practical  location*'  as  wiU  fix  the  line  by 
possession  in  less  than  20  years. 

Appeal  from  circuit  court 

Action  by  William  H.  Buchanan  and  others  against  Albert  Ash- 
down  to  recover  a  strip  of  land  lying  adjacent  to  a  disputed  line. 
The  defense  relied  upon  is  that  a  grantor  through  whom  the  plain- 
tiffs claim  was  estopped  from  asserting  his  title,  and  that  the  line 
was  fixed  by  a  practical  location  of  it  From  a  judgment  en- 
tered on  a  verdict  in  favor  of  plaintiffs,  and  from  an  order  den.^ing 
a  motion  for  a  new  trial  on  a  case  and  exceptions,  defendant  xp- 
peals.     Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MEBWIN  and  PABKEB^ 
JJ. 

Wilmot  E.  Knapp,  for  appellant. 
EL  H.  Rockwell,  for  respondents. 

PARKER,  J.  There  seems  to  be  no  doubt  but  that,  according 
to  the  paper  title  of  both  parties,  the  land  in  dispute  belongs  to 
the  plaintiffs.  The  defendant's  grantors  never  had  any  title  west 
of  the  division  line  between  the  northeast  and  the  northwest  quar- 
ter of  the  2,0(K)-acre  tract  All  of  his  land  must  be  found  witliin 
the  northeast  quarter  of  that  tract,  and  the  plaintiffs'  land  lies 
adjacent  to,  and  west  of,  such  division  line.  Also,  it  appears  that 
there  was  no  serious  difficulty  in  locating  such  division  line  upon 
the  ground,  by  surveying  the  whole  tract,  and  starting  from  weD- 
known  monuments  on  the  exterior  lines  of  such  tract  Hie  land 
in  dispute  lies  west  of  such  division  line  properly  located,  and 
hence  is  not  embraced  within  the  northeast  quarter  of  the  tract 
But  the  defendant  claims  that  owing  to  the  conduct  of  one  of  the 
grantors  through  whom  the  plaintiffs  claim,  to  wit,  Fitzsimmons, 
his  ^defendant's)  rights  have  been  extended  over  onto  the  north- 
west quarter,  and  up  to  the  fence  on  the  west  side  of  the  strip  of 
land  in  dispute,  and  of  which  he  has  for  some  years  been  in  posses- 
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8ion.  He  daims  this  extension  of  his  title  on  two  grounds:  Firsts 
that  Fitzsimmons'  conduct  estopped  him  and  his  grantors  from 
claiming  further  east  than  the  line  of  such  fence;  second,  that 
such  line  was  fixed  by  himself  and  Fitzsimmons,  by  a  practical 
location,  as  the  true  line  between  them. 

In  1871  the  defendant  held  a  contract  from  one  Webb  for  the 
purchase  of  59^  acres  in  the  northeast  quarter  of  such  tract,  and 
Fitzsimmons  owned  the  land  next  adjacent  on  the  west,  and  in  the 
northwest  quarter  of  the  tract  There  were  then  two  lines,  run- 
ning north  and  south,  blazed  through  the  forest,  the  one  some 
rods  west  of  the  other,  and  doubt  existed  as  to  which  was  the 
correct  division  line  between  the  two  quarters.  The  deed  to  Webb 
referred  to  his  land  as  the  northeast  (quarter.  The  deed  to  Fitz- 
simmons did  not  refer  to  either  quarter  in  its  description,  and  did 
not  give  any  monuments  purporting  to  locate  such  division  line 
between  the  two  quarters.  Webb  claimed  that  the  most  westerly 
of  the  blazed  lines  was  the  division  line.  Fitzsimmons  claimed 
that  the  easterly  of  such  blazed  lines  was  the  division  line  between 
them.  The  defendant  claims  that  in  1871  Fitzsimmons,  with  a 
surveyor,  came  to  him  for  the  purpose  of  locating  such  line;  that 
they  went  onto  the  lot,  surveyed  it  out,  and  agreed  that  the  west 
line  blazed  through  the  woods  was  the  correct  line  between  them; 
that  the  defendant,  acting  thereon,  the  next  year  jyaid  up  his  con- 
tract to  Webb,  and  took  his  deed  from  him,  describing  the  land 
therein  up  to  the  west  line  as  so  located;  that  he  subsequently, 
from  year  to  year,  cleaned  up  to  that  line,  and  built  fences  there- 
on, and  for  upwards  of  12  years  he  had  had  a  fence  along  the 
whole  of  such  line,  and  had  cultivated  and  used  up  to  that  fence. 
Hence,  he  claims  that  he  cannot  now  be  disturbed  in  the  posses- 
sion of  such  land  by  any  grantee  of  Fitzsimmons. 

Generally,  in  order  to  deprive  the  owner  of  land  of  his  title 
thereto  by  an  estoppel  in  pais,  the  acts  or  representations  on  which 
the  estoppel  is  based  must  indicate  intentional  deceit,  or  at  least 
such  gross  negligence  as  to  evidence  an  intent  to  deceive.  Pom. 
Eq.  Jur.  §§  806,  807;  Banking  Co.  v.  Duncan,  86  N.  Y.  230.  It  is 
said  that  the  truth  concerning  the  material  facts  represented  or  con- 
cealed must  have  been  known  to  the  party  sought  to  be  estopped, 
at  the  time  he  made  them,  or  else  the  circumstances  must  be  such 
that  a  knowledge  of  the  truth  is  necessarily  imputed  to  him.  Pom. 
Eq.  Jur.  §  809.  It  sometimes  occurs,  hoVever,  that  when  there  is 
actual  intervention  on  the  part  of  one  having  the  title  to  land, 
which  induces  another  to  deal  concerning  it,  with  a  third  person,  as 
if  he  were  the  owner,  the  person  having  the  title  will  be  estopped 
from  asserting  it  against  the  person  so  misled,  even  though  he  did 
not  at  the  time  know  that  the  title  was  his.  Snch  estoppel  is  based 
on  the  theory  that,  when  one  of  two  innocent  parties  must  suffer  a 
loss,  it  must  be  borne  by  that  one  of  them  who  by  his  conduct  made 
the  injury  possible.  An  illustration  is  found  in  the  case  of  Btorrs 
V.  Barker,  6  Johns.  Ch.  166.  In  the  case  before  us  the  most  that 
can  be  charged  against  Fitzsimmons  falls  far  short  of  indicating 


Digitized  by 


Google 


1124  NEW  YOBX  SUPPLEMENT,  VOh  24.  [Sup.  Cl. 

an  intent  to  deceive,  ot  of  any  negligence  suggesting  such  an  intent 
From  all  the  evidence  there  is  on  that  subject,  it  is  plain  that  Fite- 
simmons  neither  knew,  nor  claimed  to  know,  any  more  about  the 
correct  line  than  Webb,  or  the  defendant,  who  represented  Webb, 
knew.     He  had  no  better  means  of  ascertaining  than  they  had. 
Both  Fitzsimmons  and  the  defendant  went  upon  the  lot  together, 
knew  the  facts  which  the  surveyor  assumed  as  correct,  and  the 
method  which  he  adopted  to  find  the  true  line,  and,  as  the  result  of 
such  survey,  both  agreed  that  the  west  line  was  the  correct  one. 
The  facts  which  convinced  the  one  convinced  the  other.     Prom  all 
1  hat  we  know  of  the  transaction,  it  seems  to  have  been  a  conelu>ion 
reached  and  agreed  upon  by  both,  but  based  upon  a  mistaken  and 
inaccurate  survey.     At  least,  such  is  the  only  fair  inference  to  be 
drawn  from  the  evidence.    Therefore,  Fitzsimmons  should  not  be  held 
estopped  on  the  ground  that,  knowing  of  his  own  claim  to  the  land 
up  to  the  east  line,  he  either  negligently  or  deceitfully  allowed  the 
defendant  to  believe  that  the  west  line  was  the  correct  one,  and  to 
purchase  from  Webb  on  that  theory.    Nor  do  the  facts  warrant  an 
('stoppel  against  him  on  any  ground.     If  he  had  assured  the  defend- 
ant that  Webb  owned  up  to  the  west  line,  and  advised  him  to  take 
a  deed  bounded  by  that  line,  it  would  be  a  case  somewhat  analogous 
to  that  of  Btorrs  v.  Barker,  above  cited,  and  it  might  be  said  that 
his  conduct  had  caused  the  injury  which  the  defendant  must  suffer. 
But  there  is  nothing  in  the  case  to  show  that  Fitzsimmons  knew 
under  what  claim  the  defendant  held  the  land, — ^whether  as  vendee 
or  grantee  of  Webb, — or  that  any  consequences  would  follow  their 
act  of  fixing  upon  the  line  between  them,  other  than  would  ordina- 
rily follow  when  two  owners  agree  upon  such  a  line.     He  did  not 
suggest  to  the  defendant  to  purchase  from  Webb,  nor  did  he  in  fact 
give  him  any  assurance  that  Webb  owned  up  to  such  line,  beyond 
the  survey  that  was  then  made,  and  his  acquiescing  in  it  as  a  cor- 
rect one.     It  seems  to  be  simply  a  case  where  the  owners  of  adja- 
cent lands  survey  out  the  line,  and,  believing  the  survey  to  be  cor- 
rect, fix  the  line  accordingly;  neither  party  assuming  to  know  mere 
than  the  other  about  it,  and  neither  asking  or  advising  the  other  to 
make  any  purchase  or  do  any  act  on  the  faith  of  it.     Surely,  bv 
such  conduct,  neither  party  would  be  estopped  from  claiming  up 
to  the  true  line,  if  in  a  month  or  a  year  thereafter  he  should  discover 
that  a  mistake  had  been  made  in  the  survey,  and  particularly  when 
the  defendant  had  made  Ho  improvements  upon  the  premises,  ex(  ept 
to  clear  it  up,  and  appropriate  the  proceeds  to  his  own  use.     The 
mere  acquiescence  of  Fitzsimmons  in  a  survey  mad^  by  both  par- 
ties, and  supposed  by  both  to  be  correct,  was  by  no  means  such  an 
intervention  or  conduct  on  his  part  "as  to  render  it  just  that,  as 
between"  himself  and  the  defendant,  *Tie  should  bear  the  loss." 
Unless  the  facts  show  such  an  equity,  no  estoppel  can  be  created. 
See  Banking  Co.  v,  Duncan,  86  N.  Y.  222,  230;  Hinkley  v.  Grouse, 
125  N.  Y.  730,  26  N.  E.  Eep.  452. 

The  claim  that  the  west  line  was  fixed  by  ^'practical  location"' 
requires  the  examination  of  another  rule.     When,  owing  to  an  in- 
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accurate  or  imintelllgible  description  in  a  deed,  or  the  obliteration 
of  monuments  referred  to,  the  line  intended  by  the  conveyance  can- 
not be  accurately  located  upon  the  ground,  a  location  by  agreement 
of  the  adjacent  ownera  wilPbe  controlling,  and  when  once  made, 
even  though  by  parol,  cannot  be  repudiated  by  either.  But,  when 
the  line  intended  by  the  conveyance  can  be  found  and  located,  a 
party  who  would  substitute  for  that  line  another  one,  fixed  by  parol 
agreement  between  the  adjacent  owners,  must  show  that  the  substi- 
tuted line  has  been  located  and  acquiesced  in  for  at  least  20  years. 
There  need  not  be  the  actual  possession  of  the  land  by  the  party 
claiming  up  to  such  line  that  is  necessaiy  to  sustain  an  adverse  pos- 
session, but  there  must  have  been  a  location  and  acquiescence  for 
that  full  period.  A  careful  examination  of  the  decisions  upon  this 
subject  will  show  that  they  are  all  in  harmony  with  the  rule  as  thus 
stated.  In  Clark  v.  Wethey,  19  Wend*  320,  it  is  held  that  declara- 
lions  and  acts  of  the  parties  going  to  establish  a  different  location 
from  that  fixed  by  the  deed  are  not  admissible,  but  where,  from 
vagueness  or  obscurity  of  the  description,  or  from  the  decay  or  de- 
struction of  the  monuments  referred  to  in  the  deed,  doubt  and  un- 
certainty exist  in  reference  to  the  line,  the  declarations  and  acts  of 
the  parties  may  be  shown.  In  Baldwin  v.  Browp,  16  N.  Y.  359,  it 
is  said  that  "it  is  not  the  parol  agreement  which  establishes  the  line, 
but  the  long  acquiescence  in  it,  which  affords  ground,  not  merely 
as  an  inference  of  fact  for  an  original  agreement,  but  for  a  direct, 
legal  inference  as  to  the  true  boundary  fines;"  also,  that  "the  rule 
seems  to  have  been  adopted  as  a  rule  of  repose,  with  a  view  to  the 
quieting  of  titles,  and  rests  upon  the  same  reason  as  our  statute 
prohibiting  the  disturbance  of  an  adverse  possession  which  has  con- 
tinued for  twenty  years."  These  cases  have  been  continually  cited 
and  approved.  See  Eeed  v.  Farr,  35  N.  Y.  113;  Reed  v.  McCourt, 
41  N.  Y.  436;  Ck)ming  v.  Nail  Factory,  44  N.  Y.  595;  Ratdiffe  v. 
Gray,  ^42  N.  Y.  510;  Clark  v.  Baird,  9  N.  Y.  204;  Raynor  v.  Timer- 
son,  51  Barb.  519.  And  as  recently  as  Eldridge  v.. Kenning,  (Sup.) 
12  N.  Y.  Supp.  693,  it  is  said  that  no  title  is  gained  by  practic  al  loca- 
tion in  any  less  period  than  under  the  statute  of  limitations.  To 
same  effect  is  Clark  v.  Davis,  (Super.  N.  Y.)  19  N.  Y.  Supp.  191. 
The  cases  of  Vosburgh  v.  Teator,'32  N.  Y.  561;  Williams  v.  Mont- 
gomery, 16  Hun,  50;  and  Sherman  v.  Kane,  86  N.  Y,  73, — so  far  as 
they  would  sustain  a  line  acquiesced  in  for  a  less  period  than  20 
years,  I  understand  to  refer  to  those  instances  where  the  line  in- 
tended by  the  deed  cannot  be  located  with  reasonable  certainty. 
In  the  case  before  us,  the  deed  to  Webb,  the  defendant's  immediate 
grantor,  described  the  land  conveyed  to  him  as  the  northeast  quar- 
ter of  the  2,000-acre  ti'act,  and  there  is  no  difficulty  in  lorat'ng  that 
quarter,  or  in  finding  its  true  west  line.  In  fact,  it  was  plainly 
marked  on  the  ground  by  a  blazed  line,  but  it  was  the  easterly  of 
the  blazed  lines,  instead  of  the  westerly  one.  The  parties,  in  their 
survey,  mistakenly  adopted  the  westerly  one;  but,  inasmuch  as 
such  mistaken  location  had  not  been  acquiesced  in  for  20  years,  the 
d('fendant^s  claim  under  it  had  not  ripened  into  a  title,  and  Fitz- 
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Simmons  and  his  grantors  had  not  been  thereby  divested  of  the 
title  which  their  deeds  gave  them. 

If  these  views  are  correct,  the  defendant  established  no  defense 
to  the  plaintiffs  claim,  even  though  ttife  facts  be  taken  as  he  claims 
them  to  be.  His  motion  for  a  nonsuit  was  properly  denied,  and  the 
judgment  against  him  was  such  as  should  have  been  rendered. 
We  conclude,  therefore,  that  the  judgment  should  be  aifirmed,  with 
costs. 

Judgment  and  order  denying  a  new  trial  affirmed,  with  costs. 

HARDIN,  P.  J.,  concurred.    MERWIN,  J.,  concurred  in  the  result. 


JAMER  V.  JACOBS  et  aL 

(Supreme  Ck>urt,  General  Term,  Second  Department    July  28,  1883.) 

Partnbbship— Accounting — Deficiency  in  Assets. 

In  an  action  by  a  partner  against  his  copartner  for  an  acoountins. 
though  defendants  assumed  the  responsibility  of  keeping  the  firm  books, 
where  it  appears  that  the  accounts  were  actuiUly  kept  by  ratious  sub- 
ordinates, subject  to  the  order  of  aU  the  partaers,  defendants  are  not  neces- 
sarily Uable  for  all  apparent  deficiencies  in  assets. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jacob  Jamer  against  Emma  E.  Jacobs  and  Qiarles 
H.  Jacobs.  From  a  judgment  for  defendants,  entered  in  Kings 
county,  plaintiff  appeals.    Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

A.  J.  Perry,  for  appellant. 

Stephen  B.  Jacobe,  for  re9pondents. 

PRATT,  J.  The  action  is  brought  to  settle  the  accounts  of  a 
copartnership,  and  also  seeks  to  charge  upon  defendants  an  ap- 
parent deficiency  of  assets.  The  referee  declined  to  hold  either  part- 
ner responsible  for  such  deficiency,  which  he  found  to  be  rather 
apparent  than  real,  and  due  to  a  faulty  system  of  bookkeeping,  and 
decided  that  the  plaintiff,  who  was  the  liquidating  partner,  was  in- 
debted to  the  defendants  upon  a  settlement  of  the  accounts. 

We  have  examined  the  grounds  of  both  these  results,  and  find  ihem 
sustained  by  the  evidence.  The  appellant  claims  that  defendants 
were  especially  charged  with  the  duty  of  keeping  the  books,  and 
should  be  held  resx)onsible  if  any  assets  are  missing.  We  do  not 
find  them  to  have  assumed  such  responsibility.  From  1872  to  1874, 
at  the  outset  of  the  business,  it  seems  that  defendants'  representa- 
tive in  the  firm  did,  in  fact,  keep  the  books;  but,  as  the  business 
grew,  his  attention  was  given  to  more  active  duties,  and  the  acconnts 
were  kept  by  vartous  subordinates,  at  least  four  having  Let^n 
thus  employed,  subject  to  the  orders  of  all  the  partners.  Nor  is  it 
clear  that,  had  defendants  kept  the  books,  they  would  be  held  to 
make  good  any  apparent  loss.  We  also  find  that  the  evidence  sus- 
tains the  finding  that  the  books  were  so  kept  as  truthfully  to  rep- 
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resent  the  transactloiis.  The  failure  to  keep  a  ^'suspense  account" 
during  13  years,  though  it  might  well  at  the  end  of  that  time  result 
in  apparent  deficiency  of  assets,  did  not  indicate  any  wrongful  dis- 
position of  the  firm  property,  which  the  referee  correctly  held  was 
not  established.  The  proof  sustains  the  report  as  to  tilie  balance 
found  owing  by  the  plaintiff.  There  was  no  dispute  that  the  prop- 
erty was  divided  at  the  dissolution,  f  18,854.21  to  plaintiff,  and 
114,793.30  to  defendants,  by  which  plaintiff  became  chargeable 
with  12,030.46.  Nor  is  there  any  question  that  plaintiff,  as  liquidat- 
ing partner,  received  145,817.32  cash  assets.  He  is  given  credit 
for  f 22,825,  i>aid  out  in  settlement  of  the  firm  affairs,  leaving  him 
chargeable  with  |22,992.32,  of  which  one-half  belonged  to  defend- 
ants. He  is  credited  with  paying  f  9,157.95  of'tiiis  amount  to  de- 
fendants. It  is  not  suggested  that  he  made  any  further  payments, 
and  the  balance  found  against  him  is  justified.  For  a  large 
amoimt  of  the  payments  credited  to  plaintiff  no  vouchers  were 
produced,  and  It  is  not  easy  to  see  how  he  was  entitled  to  be  allowed 
for  the  payments. 

The  referee  was  equally  indulgent  to  plaintiff  in  respect  to 
interest  The  affairs  were  liquidated,  and  defendants  should  have 
been  paid  their  shares  in  July,  1886,  yet  interest  was  only  allowed 
from  January,  1887. 

There  are  no  exceptions  to  evidence  which  have  Injured  plaintiff, 
and  tiie  judgment  is  affirmed,  with  costs.    All  concur. 


DRAPER  V.  DRAPER  et  ux. 

(Supreme  Court,  General  Term,  Foorth  Department.    September  28,  1883.) 

What  Constitutes  a  Mortgage. 

Plaintiff  conveyed  to  defendant  land  incombered  to  the  amount  of  96,000, 
for  an  expressed  consideration  of  $500,  though  nothing  was  In  fact  paid. 
Defendant  gave  plaintiff  back  a  written  agreement  that,  whenever  plaintiff 
should  pay  him  the  amount  of  the  claims  against  the  place,  he  would  re- 
convey.    Held  a  mortgage,  and  not  a  gift  on  condition. 

Appeal  from  special  term. 

Action  by  George  W.  Draper  against  Horace  S.  Draper  and  Mary, 
his  wife,  for  an  accounting  and  for  other  relief.  From  a  judgment 
in  favor  of  plaintiff,  defendants  appeal.    Affirmed. 

On  March  12,  1879,  the  plaintiff  conveyed  certain  premises  to  his  brother, 
the  defendant  Horace  8.  Draper,  by  a  deed,  absolute-  on  Its  face,  and  for  the 
expressed  consideration  of  $500.  Such  premises  were  subject  to  about  $6,000 
of  incumbrances  thereon,  and  nothing  was  in  fact  paid  by  the  defendant  for 
such  conveyance.  On  receiving  sudi  conveyance,  he  gave  back  to  the  plain- 
tiff the  following  written  agreement:  **I  hereby  agree  that  whenever,  after 
this  date,  George  W.  Draper  pays  to  me  the  amount  of  claims  (principal  and 
Interest)  against  the  place  transferred  this  day  by  him  to  me,  that  I  will  trans- 
fer the  same  bade  to  him  without  further  cost  to  him.  Oeddes,  March  12th, 
1879.  [Signed]  Horace  S.  Draper."  This  action  is  brought  for  an  accountlnjr 
by  the  defendant  of  the  amounts  paid  by  him  upon  the  Incumbrances  against 
the  premises,  and  of  the  rents  and  profits  received  by  him  therefrom,  and  for 
a  reconveyance  upon  payment  to  him  of  the  balance  so  found  to  be  due  him. 
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Upon  the  trial  at  special  t^rm,  the  court  held  that  the  conveyance  and  paper 
taken  back  should  be  construed  together,  and  constituted  a  mort^j^e;  that 
the  defendant  stood  in  relation  to  the  plaintiff  as  a  mortg-agee  in  possesion 
of  the  premiseSf  and  was  liable  to  account  as  such,  and  to  reconrej  the 
premisos  upon  being  paid  the  amount  due  lilm  as  such;  and  ordefed  an  inter- 
locutory judgment  to  that  effect 

Argued  before  HARDIN,  P.  J.,  and  MERWIN  end  PARKER^  JJ, 

Homer  Weston,  for  appellants. 

Stone,  Gannon  &  Pettit,  for  respondent. 

»  PARKER,  J.  The  appellants  contend  that  the  deed  executed  to 
the  defendant,  and  the  written  agi-eement  taken  back  by  the  plain- 
tiff, should  not  be  construed  as  a  mortgage,  because  at  the  time 
the  relation  of  debtor  and  creditor  did  not  exist  between  the  parties, 
and  the  defendant  did  not  assume  any  obligation  to  pay  or  advance 
anything  for  the  plaintiff;  that,  for -such  reason,  he  was  not  in  a 
situation  to  require  any  security  from  the  plaintiff,  and  th«^fore 
the  idea  that  the  deed  was  intended  as  a  mortgage  is  effectually 
rebutted.  His  claim  seems  to  be  that  the  transaction  was  a  vd- 
untary  gift  of  the  premises  to  the  defendant,  with  the  privilege  of 
repurchasing  them  upon  paying  the  amount  of  the  liens  then  exist- 
ing against  them.  It  is  utterly  incredible  that  the  plaintiff  ever 
agreed  to  give  the  property  to  his  brother,  and  purchase  it  back 
for  something  over  |6,000,  still  covered  with  the  incumbrance  npon 
it  From  the  whole  evidence  it  is  manifest  that  the  defendant  was 
to  advance  the  amount  due  upon  the  incumbrances,  or  at  least  so 
much  of  it  as  was  necessary  to  keep  the  creditors  quiet,  and  prevent 
a  sale  of  the  property,  and  hold  the  title  as  a  security  for  the  ad- 
vances so  made.  In  this  case  there  was  no  sale  from  the  plaintiff 
to  the  defendant.  There  is  nothing  in  the  writing  taken  back  that 
indicates  a  resale  was  intended,  but  everything  indicates  that  se- 
curity for  advances  to  be  made  was  intended.  It  does  not  reqtdre 
the  citation  of  authorities  to  show  that,  under  such  circumstances, 
the  relation  of  mortgagee  and  mortgagor  must  exist  between  the 
parties,  Rogers  v.  Land  Co.,  134  N.  Y.  197,  32  ]S^.  E.  Rep.  27.  Simon 
v.  Schmidt,  41  Hun,  318.  None  of  the  authorities  to  which  we  are 
referred  by  the  appellants'  counsel  contradict  such  a  condnsion. 
Assuming  that  the  defendant  is  a  mere  mortgagee  in  possession  of 
the  plaintiff's  property,  there  will  be  no  dispute  but  that  he  is  liable 
to  account,  and  to  reconvey  upon  being  paid  his  debt.  Horn  v. 
Keteltas,  46  N.  Y.  607;  Simon  v.  Schmidt,  above  cited. 

It  is  further  contended  that  the  complaint  is  not  sufficient  to 
warrant  the  judgment  ordered  by  the  special  term.  Every  fact  nec- 
essary to  establish  the  relation  found  to  exist  between  these  parties 
is  averred  in  the  complaint  When  an  answer  is  served,  and  a  trial 
had,  any  relief  may  be  granted  that  is  consistent  with  snch  aver- 
ments. Rogers  v.  Land  Co.,  134  N.  Y.  219,  32  N.  E.  Rep.  27.  We  do 
not  discover  any  error  in  the  rulings  made  upon  the  trial,  and,  on 
the  whole  case,  conclude  that  the  judgment  should  be  affirmed, 
with  costs.    All  concur. 


Digitized  by 


Google 


bup.  \Jt.]  LOCKE    r.   UiCKE.  1129 

liOQKE  T.  LOCKSl 

(Supreme  Conrt,  General  Term,  Fourth  Department    September  23,  1808.) 

Wife's  Separate  Property— Altmont. 

After  plaintiff  had  obtained  a  decree  for  alimony  against  defendant  on 
a  judicial  separation,  she  made  an  accommodation  note  to  their  son,  which 
was  indorsed  by  defendant.  Defendant  paid  the  judgment  on  the  note 
rendered  against  himself  and  plaintiff  jointly,  taking  an  assignment  thereof. 
Held,  that  defendant  could  not  set  off  the  judgment  against  the  decree 
for  alimony;  the  alimony  being  plaintifTs  separate  property,  and  the  note 
not  haying  been  given  for  necessaries  for  which  defendant  was  primarily 
liable.    Romahie  v.  Chauncey,  29  N.  B.  Rep.  826,  129  N.  Y.  966,  followed. 

Appeal  from  special  term. 

Action  by  Emily  Locke  against  Hiram  B.  Locke  for  a  judicial 
separation.  Plaintiff  had  decree,  with  an  allowance  of  alimony. 
Defendant  haying  made  default  in  the  payment  of  alimony,  plain- 
tiff moved  for  leave  to  issue  execution  on  the  decree.  From  an 
order  denying  the  motion,  and  allowing  defendant  to  set  off  against 
the  decree  a  judgment  held  by  him  against  plaintiff,  plaintiff  ap- 
peals.    Keversed. 

Argued  before  HARDIN,  P.  J.,  and  MEBWIN  and  PAKKEB, 
JJ. 

Reynolds,  Stanchfleld  ft  Ck>llin,  for  appellant 
Babcock,  Baxter  &  Gibson,  for  respondent 

PARKER,  J.  In  July,  1876,  in  an  action  for  separation  upon 
the  ground  of  cruel  and  inhuman  treatment,  the  plaintiff  recov- 
ered a  decree  against  her  husband,  Hiram  B.  Locke,  awarding  her 
as  alimony  the  sum  of  |500  annually,  and  payable  semiannually, 
in  sums  of  |250  each,  on  the  27th  day  of  January  and  July  in  each 
year,  and  further  awarding  to  the  plaintiff  execution  for  the  col- 
lection of  such  installments  as  they  became  due.  Default  being 
made  in  the  payment  of  the  f  250  that  became  due  January  27, 1893, 
and  no  execution  having  ever  been  issued  on  such  judgment,  the 
plaintiff  applied  at  special  term  for  leave  to  issue  execution  against 
the  defendant  for  that  amount.  The  defendant  opposed  the  issu- 
ing of  such  execution,  on  the  following  grounds:  On  the  22d  day 
of  April,  1892^  the  plaintiff  made  her  promissory  note  for  |1,0(M) 
payable  to  the  order  of  John  B.  Locke,  in  three  months  from  date, 
at  the  Chemung  Canal  Bank,  Elmira,  N.  Y.  Such  note  was 
indorsed  by  the  payee,  John  B.  Locke,  and  under  him  by  the  defend- 
ant, Hiram  B.  Locke.  It  was  discounted  by  the  bank,  and  the 
payee,  John  B.  Locke,  had  all  the  avails  thereof.  John  B.  Locke 
was  the  adopted  son  of  the  plaintiff  and  defendant,  and  they 
both  became  parties  to  such  note,  at  the  request  of  John  B.  Locke, 
and  solely  for  his  accommodation,  neither  of  them  having  any  bene- 
fit from  the  note  or  its  proceeds.  Default  was  made  in  the  pay- 
ment of  the  note  at  its  maturity.  The  bank  sued  all  the  parties 
thereon,  and  recovered  a  judgment  against  them  all  for  the  amount 
of  the  note,  and  costs.     Such  judgment  was  paid  in  full  by  this 
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defendant,  and  the  assignment  thereof  was  taken  to  him.  The 
plaintiff  and  John  B.  Locke  were  insolvent,  and  nothing  could  be 
'Collected  from  them  on  the  judgment  Upon  such  facts,  the  de- 
fendant claims  that  the  plaintiff  is  indebted  to  him  in  the  amoimt 
of  such  judgment  and  costs, — ^that  is,  |1,036.43, — ^and  he  asked 
from  the  court  an  order  setting  off  against  the  plaintiffs  daim 
for  alimony  due  January,  1893,  so  much  of  his  judgment  as  is  nec- 
essary to  satisfy  it.  The  court  denied  the  plaintiff's  motion  for 
leave  to  issue  execution,  and  granted  the  defendant  an  order  set- 
ting off  his  judgment  against  her  claim  as  above  stated.  From 
«uch  orders  the  plaintiff  appeals  to  this  court 

The  case  of  Stevenson  v.  Stevenson,  34  Hun,  157,  decided  by 
this  court  in  October,  1884,  holds  that  such  a  daim  for  alimony, 
fixed  by  judgment  in  favor  of  the  wife  against  the  husband,  may 
be  reached  and  appropriated  by  the  creditors  of  the  wife  by  biU 
in  equity,  or  upon  proceedings  supplementary  to  execution;  and 
it  places  this  decision  upon  the  theory  that  such  a  claim  is  a  debt, 
and  that,  inasmuch  as  there  is  no  statute  exempting  it  from  lia- 
bility for  her  debts,  it  may  be  taken  to  satisfy  them  as  any  other 
chose  in  action  could  be  taken.  It  does  not  appear  from  the  re- 
port of  that  case  whether  the  claim  against  the  wife  was  for  nec- 
essaries or  not,  but  the  line  of  argument  treats  the  alimony  simply 
as  a  debt  against  the  husband.  The  reasoning  of  that  case  fiilly 
sustains  the  decision  in  this.  In  Bomaine  v.  Qiauncey,  129  N.  T. 
566,  29  N.  E.  Rep.  826,  the  court  of  appeals  has  since  decided  that 
alimony  awarded  to  a  wife  may  not  be  taken  for  the  satisfaction 
of  a  debt  contracted  by  her,  and  actually  subsisting  prior  to  the 
date  of  the  decree.  In  the  case  before  us,  the  debt  which  the  hus- 
band claims  to  set  off  was  not  contracted  until  long  after  her 
right  to  the  alimony  was  decreed,  but  such  debt  was  not  one 
contracted  for  necessaries  or  for  any  benefit  accruing  to  herself. 
It  was  an  obligation  incurred  solely  as  a  surety  for  her  son  John, 
and  the  husband  has  none  of  the  equities  which  a  creditor  would 
have  who  had  furnished  her  with  such  necessaries  and  means  of 
support  as  the  allowance  of  alimony  is  designed  to  provide  her 
with.  Applied  to  these  circumstances,  the  reasoning  of  the  lat 
ter  case  exempts  this  alimony  from  a  liability  to  pay  the  debt 
which  the  husband  seeks  to  set  off  against  it  In  that  case  it  is 
said  that:  "Alimony  is  not,  strictly,  a  debt  due  to  the  wife,  bat 
rather  a  general  duty  of  support,  made  specific  and  measured  bv 
the  court.^^  And  the  line  of  argument  goes  to  the  extent  of  hold- 
ing that,  while  the  alimony  might  be  held  liable  to  satisfy  a  debt 
contracted  for  her  support  with  a  creditor  who  had  naturally  rdied 
upon  it  as  a  means  of  payment,  it  cannot  be  appropriated  for  the 
payment  of  debts  contracted  by  her  under  such  circumstances  and 
of  such  a  nature  that  her  husband  would  never  have  been  liable 
to  pay  them;  that  the  object  of  the  decree  awarding  alimony  w:is 
but  to  continue  the  husband's  liability  for  support  of  his  wife  after 
the  divorce,  and  not  to  compel  him  to  provide  a  fund  for  the  pay- 
ment of  debts  not  otherwise  chargeable  against  him.     Nor  should 
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tike  meanB  so  provided  for  the  support  of  the  wife  be  diverted 
to  an  entirely  different  purpose.  Had  no  decree  ever  been  granted 
■against  the  defendant,  he  would  not,  as  husband,  have  been  liable 
to  pay  the  note  which  she  signed  for  their  son  Jcdm,  and  hence, 
witiiin  the  decision  above  cited,  such  note  was  not  a  debt  that 
could  be  collected  from  her  alimony.  If  the  bank  could  not  have 
4M>  collected  it,  there  is  no  reason  why  the  husband  should  be  al- 
lowed to  do  BO.  Upon  the  authority  of  the  case  last  cited,  there- 
fore, the  order  appealed  from  must  be  reversed,  with  costs. 

MERWIN,  J.,  concurred. 

HARDIN,  P.  J.,  (concurring.)  Although  I  joined  in  the  deci- 
«ion  of  Stevenson  v.  Stevenson,  34  Hun,  157,  I  feel  constrained  to 
concur  in  the  foregoing  opinion  upon  the  reasoning  and  authority 
found  in  Romaine  v.  Chauncey,  (Sup.)  15  N.  Y.  Supp.  198,  and  the 
same  case  in  129  N.  Y.  566,  29  N.  E.  Rep.  826.  I  therefore  join 
PARKERy  J.,  in  reversing  the  order  in  this  case. 


FOLEY  et  al.  v.  FARRAGUT  FIRE  INS.  CO. 
^Supreme  Court,  General  Term,  Fourth  Department     September  22,  1883.) 

iirSUAABLE  InTBBBST— BuniDINQS  TN  C0UR8B  OP  CONBTBUCTION. 

The  owner  of  land  has  an  insurable  interest  in  buildings  in  process  of 
constraction  thereon  by  a  contractor,  who  is  to  famish  aU  materials  and 
labor,  and  be  paid  after  completion  of  the  work. 

Appeal  from  circuit  court 

Action  by  Edward  H.  Foley  and  John  Gostello  against  the  Farra- 
^t  Fire  Insurance  Company  on  a  fire  insurance  policy.  From  a 
Judgment  entered  on  the  verdict  of  a  jury  directed  by  the  court  in 
favor  of  plaintiffs,  defendant  appeals.     AJBrmed. 

Argued  before  HARDIN,  P.  J.,  and  MERWIN  and  PARKER^  JJ. 

Hiscock,  Doheny  &  Hiscock,  for  api>ellant. 

Riegel  &  Walker,  (W.  P.  Goodelle,  of  counsel,)  for  respondents. 

PARKER,  J.  The  question  presented  upon  this  appeal,  briefly 
stated,  is  as  follows:  Plaintitfs  insured  with  defendant  three 
wooden  houses  in  process  of  construction  by  a  contractor  upon  their 
premises,  and  upon  stone  foundations  built  by  themselves.  Under 
the  terms  of  the  contract,  the  builder  was  to  furnish  all  materials, 
xind  do  aU  the  work,  and  he  was  to  be  paid  within  10  days  after 
the  completion  of  the  houses.  The  amount  of  the  insurance  was 
"four  hundred  dollars  ui)on  each  of  their  three  two-story  frame, 
shingle-roofed  buildings,  and  extensions  thereto,"  etc.,  and  was  not 
to  exceed,  in  all,  |1,200.  Soon  after  the  insurance,  and  before  either 
l>uilding  was  completed  or  accepted,  a  fire  totally  destroyed  two  of 
them,  and  injured  another  to  the  extent  of  flOO.  At  the  time  of 
i  he  fire,  the  plaintiffs  had  paid  only  f  250  upon  their  contract     Un- 
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der  such  circumstanceBy  are  the  plaintiffs  entitled,  in  an  action  upon 
the  policy^  to  lecover,  as  their  damages,  the  actual  yalue  of  the  prop- 
erty burned,  or  must  they  be  confined  to  the  value  of  the  foundations 
built  by  themselves?  Upon  the  trial  the  court  held  that  the  loss 
was  to  be  ascertained  from  the  actual  value  of  the  property  de- 
stroyed, and,  as  there  was  no  dispute  over  that  amount,  a  verdict 
was  directed  in  favor  of  the  plaintiffs.  From  the  judgment  entered 
upon  such  verdict,  this  appeal  is  brought 

The  defendant  claims  that  inasmuch  as  the  contractor  must  fa^ 
nish  new  materials,  and  rebuild  the  houses  entirely,  before  he  can 
claim  any  compensation  whatever,  the  plaintiffs  suffer  no  damage 
by  the  destruction  of  that  part  under  contract,  and  hence  that  they 
can  recover  nothing  for  it.  Unless  the  contract  indicates  that  it 
was  the  intention  of  the  assured  to  effect  the  insurance  for  him^'elf 
and  any  other  person,  who,  during  the  continuance  of  the  i>o  icy, 
should  have  an  interest  in  the  property  insured,  (as  was  the  case 
in  Waring  v.  Insurance  Oa,  45  N.  Y.  606,)  a  policy  of  insurance  is 
deemed  a  personal  contract  of  indemnity,  and  the  insured  cannot 
recover  beyond  the  extent  of  his  interest  in  the  subject  insured. 
Wood,  Fire  Ins.  §  473;  Grosvenor  v.  Insurance  Co.,  17  N.  Y.  391, 
392;  Shotwell  v.  Insurance  Co.,  5  Bosw.  247;  Murdock  v.  Insurance 
Co.,  2  N.  Y.  210;  Cross  v.  Insurance  Co.,  132  K  Y.  133,  30  N.  E.  Bep. 
390.  But  the  application  of  that  rule  to  the  case  before  U8  doz^  not 
sustain  the  position  taken  by  the  defendant's  counsel.  The  plain- 
tiffs in  this  action  were  the  owners  and  in  possession  of  the  premises 
and  foundations  upon  which  these  houses  were  erected.  Although 
they  were  not  y^t  completed,  and  the  plaintiffs  were  under  no  obli- 
gation to  pay  for  them  at  the  time  they  were  burned,  they  were^ 
nevertheless,  the  property  of  the  plaintiffs.  They  were  annexed 
to  their  freehold,  and  added  to  its  value.  Their  destruction  dimin- 
ished its  value  by  just  the  value  of  the  houses  as  they  stood  there, 
and  hence  the  plaintiffs  had  an  interest  in  them  to  just  that  amount 
The  plaintiffs'  interest  in  the  houses  was  none  the  less  an  insurable 
one  because  they  had  not  been  paid  for.  ExceLsLor  Fire  Ins.  Co.  v. 
Royal  Ins.  Co.  of  Liverpool,  55  N.  Y.  343.  Nor  were  they  any  less 
their  property  because  the  contractor  was  bound  to  rebuild 
them  before  he  could  demand  his  pay.  Suppose  the  contractor  re- 
fused to  rebuild,  and  abandoned  his  contract  In  that  event,  verr 
clearly,  the  plaintiffs  would  lose  the  benefit  of  such  houses  to  their 
premises.  True,  they  might  recover  damages  against  him  for  a 
breach  of  his  contract,  but  that  would  not  be  for  the  full  value  of 
th  J  houses,  and  no  adequate  compensation  for  their  loss.  We  think 
there  can  be  no  doubt  but  that  the  plaintiffs  had  an  interest  in  the 
preservation  of  those  houses  upon  their  premises,  to  the  extent  of 
their  value,  and  hence  they  had  the  right  to  insure  such  interest 
Cone  V.  Insurance  Co.,  60  N.  Y.  619;  Biggs  v.  Insurance  Co^  125  N. 
Y.  7,  25  N.  E.  Bep.  1058.  They  could  do  so  for  the  very  purpose  of 
obtaining  a  better  security  against  their  loss  than  the  personal  ob- 
lieration  of  the  contractor.  Han  cox  v.  Insurance  Co.,  3  Sumn.  132. 
The  defendant  has  contrartod  with  them  as  if  they  had  such  inters 
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est,  and  the  policy  itself  fixes  the  manner  in  which  the  loss  or  dam- 
age  shall  be  ascertained;  that  is,  it  shall  be  ascertained  or  estimated 
according  to  the  actual  cash  value  of  the  property  insured.  There 
is  no  claim  that  there  was  any  misrepresentation  or  misconception 
of  what  the  defendant's  interest  was,  and  therefore  no  reason  is 
shown  why  the  defendant  should  be  allowed  to  lessen  the  recov- 
ery against  it  below  the  amonnt  fixed  by  its  contract  The  judg- 
ment is  correct,  and  should  be  affirmed,  with  costs.     All  concur. 


KBYNOLI>S  et  at  v.  WSSSTBR  et  aL 

(Supreme  Court,   Genei-al  Term.  Fourth  Department.    September  23,  1893.) 

1.  MoTiTOAOKa— Prig lUTY— Senior  Un'rrcort)b:d  M()HTa»'JK. 

The  lien  of  a  mortgage  given  to  secure  future  advances  is  superior  to 
the  lien  of  a  prior  unrecorded  purchase-money  mortgage  as  to  all  sums 
advanced  within  the  limits  of  the  amount  stated  In  the  subsequent  mort- 
gage, without  notice  of  such  prior  mortgage. 
dh  Same— NoTifE — Recording. 

The  recording  of  such  prior  mortgage  before  advances  are  made,  but 
after  the  mortgage  for  advances  was  given,  is  not  constructive  notice  to 
the  holder  of  the  latter  mortgage. 

Appeal  from  special  term. 

Action  by  Frank  B.  Beyuolds  and  others  against  John  A.  Web- 
ster aoid  others  to  foreclose  a  mortgage  executed  by  one  CoveQ  to 
secure  future  advances,  in  which  defendant  Webster  set  np  a  prior 
mortgage  given  by  Covell  to  secure  the  unpaid  purchase  money 
of  the  same  premises,  but  which  was  not  recorded  until  after  plain- 
tiffs recorded  theirs.  From  a  judgment  for  plaintiffs  as  to  all  sums 
advanced  by  them  without  notice  of  tiie  prior  mortgage,  defend- 
ants appeal.    Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  AJDERWIN  and  PARKER,  JJ. 

M.  M.  Waters,  for  appellants. 
F.  H.  Everhart,  for  respondents. 

PARKER,  J.  The  defendant  Webster,  by  his  conveyance  to 
Covell,  transferred  all  his  title  and  estate  in  the  premises,  and,  upon 
receiving  back  the  mortgage  for  a  part  of  the  purchase  price,  he 
acquired  only  a  lien  thereon  to  that  amount.  Bryan  v.  Butts,  27 
Barb.  503;  Trustees  v.  Wheeler,  61  N.  Y.  88.  He  then  stood  in  the 
position  of  an  ordinary  mortgagee  for  value,  having  transferred 
both  title  and  possession  to  Covell.  The  case  cited  from  59  K.  Y. 
541,  (Dusenbury  v.  Hulbert,)  does  not  hold  any  different  rule.  Such 
case  merely  decides  that  intermediate  the  receipt  of  the  title  by 
Covell  and  the  delivery  back  of  the  mortgage,  it  being  all  one 
transaction,  Covell  could  not  have  given  any  lien  that  would  be 
superior  to  such  purchase-money  mortgage.  While  Webster  held  his 
mortgage,  and  before  he  had  it  recorded,  the  plaintiffs  received  the 
mortgage  which  they  are  now  seeking  to  foreclose,  and  they  prompt- 
ly put  it  on  record  in  advance  of  Webster.    Their  mortgage  was 
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collateral  to  a  bond  in  the  penalty  of  13,000,  conditioned  to  pay 
at  matority  any  and  all  balances  of  account,  money,  notes,  etc,  and 
indebtedness  of  any  kind  at  any  time  hereafter  owing  by  the  fiim 
of  Covell  &  Dickinson,  or  either  of  them,  to  the  plaintiffs,  and  wafr 
mtended  as  security  for  future  sales  oi  cigars,  fnmi  time  to  time, 
to  be  Boid  to  such  firm  by  the  plaintiffs.  Such  a  mortgage  is  a 
valid  security,  and  is  a  conveyance  within  the  recording  acts. 
Ackerman  v.  Huneicker,  85  N.  Y.  43.  Both  Webster  and  the  plain- 
tiffs, therefore,  stood  in  their  relations  to  Covell  as  mortgagees  of 
the  'Same  premises,  the  security  of  each  being  liable  to  be  affected 
by  the  provisions  of  the  recording  act.  That  act  makes  a  prior, 
unrecorded  mortgage  void  as  against  a  subsequent  mortgagee  in 
good  faith,  and  for  value,  whose  mortgage  is  lirst  duly  recorded. 
Webster's  mortgage,  therefore,  although  prior  to  plaintiffs',  became 
void  as  to  it,  provided  plaintiffs  are  to  be  deemed  purchasers  in 
good  faith  and  for  value. 

On  behalf  of  Webster,  it  is  claimed  that  plaintiffs  were  not  pu^ 
chasers  for  value,  because  at  the  time  they  took  and  recorded  their 
mortgage  they  had  advanced  nothing  upon  it;  also,  that  at  most 
they  were  purchasers  for  value  to  the  extent  only  of  the  amount 
advanced  at  the  time  Webster's  mortgage  was  recorded,  viz.  |90, 
and  that  hence,  under  the  recording  act,  plaintiffs'  mortgage  is  made 
superior  to  Webster's  to  the  extent  of  f  90  only.  The  case  of  Acker- 
man  V.  Hunsicker,  above  cited,  decides  both  of  such  propositions 
against  the  defendants.  It  is  there  said  that  such  a  mortgage  is 
a  potential  lien  for  its  full  amount,  of  which  subsequent  purchasers 
or  incumbrancers  have  notice  through  the  record,  and  the  rule  is 
distinctly  laid  down  that  ''a  party  who  takes  a  mortgage  to  secure 
further  optional  advances,  upon  recording  his  mortgage,  is  pro> 
tected  against  intervening  liens,  for  advances  made  upon  the  faith 
and  within  the  limits  of  the  security,  until  he  has  notice  of  such  in- 
tervening lien,  and  that  the  recording  of  the  subsequent  lien  is 
not  constructive  notice  to  him."  See,  also,  Farr  v.  Nichols,  132 
N.  Y.  327,  30  N.  E.  Eep.  834.  These  cases  seem  to  be  conclusive 
against  the  positions  taken  by  the  defendants  upon  this  appeal 
The  judgment,  therefore,  should  be  affirmed,  with  costs.    All  concur. 


REYNOLDS  v.  CITY  NAT.  BAKK  OF  WATEBTOWN  et  aL 

(Supreme  CJourt,  General  Term,  Fourth  Department    Septeuber  23,   180^..) 

1.  Marrted  Womb?t— Deed  to  Husband. 

A  deed  from  a  married  woman  to  her  husband,  deUvered  after  the 
passaj?e  of  the  act  permitting  such  a  conyeyance,  Is  ralld,  thousti  the 
contract  therefor  was  made,  and  the  deed  was  otherwise  executed,  prior 
to    the   act. 

2,  bAMK— V'enpor's  Lien. 

A  married  woman  who  transfers  her  property  to  her  husband  aierdy 
for  the  puipose  of  enabling  him  to  raise  money  thereon  for  his  buslDen- 
bas  no  vendor's  lien. 
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Appeal  from  special  tenzL 

Action  by  Mary  Beynolds  against  the  City  National  Bank  of 
Watertown  and  others  to  set  aside,  as  yoid,  a  conveyance  by  plain- 
tiff to  her  husband,  or,  in  the  event  that  such  relief  is  denied,  to 
enforce  in  her  favor  a  vendor's  lien  for  the  unpaid  purchase  price 
of  the  premises  conveyed.  From  a  judgment  for  defendants,  plain- 
tiff appeals.     Affirmed. 

Argued  before  HABDIN,  P.  J.,  and  MEBWIN  and  PABKEB^ 
JJ. 

Hannibal  Smith;  for  appellant. 
Lansing  &  Lansing,  for  respondents. 

PABEEB,  J.  We  have  no  difficulty  in  adopting  the  finding  of 
the  court  at  special  term  that  the  deed  from  the  plaintiff  to  her 
husband,  bearing  date  January  13,  1885,  was  not  delivered  until 
June  28,  1889.  The  testimony  that/ both  parties  gave  before  the 
referee  in  supplementary  proceedings  is  much  more  reliable  than 
that  given  under  the  pressure  of  the  situation  at  the  time  this 
action  was  tried,  and  is  much  more  consistent  with  reason,  and 
the  mode  in  which  their  business  was  done.  Before  the  referee,, 
both  testified  that  the  deed  was  not  delivered  in  1885,  and  the 
plaintiff  gave  her  reasons  for  retaining  it  It  is  not  at  all  prob- 
able that  the  statement  of  both  was  misunderstood,  or  inaccurate- 
ly taken  down;  and  it  can  hardly  be  supposed  thax  they  both  de- 
liberately, and  without  reason,  then  testified  falsely,  and  now,  for 
the  first  time,  tell  the  truth,  as  to  the  transaction.  If  the  deed 
was  delivered  in  1889,  it  was  not  a  void  conveyance.  The  disabil- 
ity which  existed  in  1885  had  been  removed  by  chapter  537,  Laws 
1887,  and  the  conveyance  operated  between  herself  and  her  hus- 
band in  the  same  manner  that  it  would  between  herself  and  one 
not  related  to  her.  It  does  not  depend  for  its  validity  upon  the 
ratification  of  the  agreement  to  convey  made  in  1885,  or  upon  any 
ratification  whatever,  but  it  is  in  itself  a  new  and  executed  con- 
tract, sufficient  in  form  and  manner  of  execution  to  convey  real 
estate,  and  surely  it  is  a  matter  of  no  importance  when  it  was 
drawn  up  or  executed.  It  was  delivered  in  1889,  at  a  time  when 
such  an  instrument  was  operative  between  them,  and  hence  it  can- 
not be  set  aside  as  void.  It  is  claimed  by  the  plaintiff's  counsel 
that,  notwithstanding  the  act  of  1887,  the  disability  against  a 
married  woman's  contracting  with  her  husband  still  continued* 
It  may  be  that  such  statute  did  not  enlarge  the  i)ower  of  a  wife 
to  make  with  her  husband  an  executory  contract  to  convey,  but 
the  question  here  is  not  whether  her  contract  to  convey  could  be 
enforced  in  1889,  but  whether  the  conveyance  which  she  then  made 
was  a  void  one.  Certainly,  at  that  date,  all  the  disabilities  that 
formerly  rendered  such  a  conveyance  void  had  been  removed,  and 
therefore  the  title  to  her  premises  had  been  lawfully  transferred 
to  her  husband,  and  he  was  in  a  position  to  lawfully  convey  or 
mortgage  the  same. 
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The  question  whether  the  transaction  under  which  such  deed 
was  delivered  was  an  actual  and  bona  fide  sale,  so  that  the  plain- 
tiff acquired  a  vendor's  lien  on  the  premises  for  the  unpaid  par- 
chase  money,  is  a  more  difficult  one.  It  is  true  tbat  she  had  the 
title  to  the  premises,  and  that  at  the  time  it  was  taken  their 
pecuniary  condition  does  not  indicate  that  it  was  given  to  her  in 
fraud  of  her  husband's  creditors.  It  is  also  true  that  they  both 
testify  that  the  deed  was  delivered  in  consideration  of  his  agree- 
ment to  pay  |3,000  for  the  premises;  but  jetj  if  such  premisea 
were  recognized  between  themselves  as  the  property  of  the  hus- 
band, or  as  the  product  of  their  joint  labor,  in  which  both  were 
interested,  and  the  title  to  which  was  kept  in  such  a  position  that 
it  could  be  used  as  the  property  of  either,  as  the  exigencies  of  their 
business  might  require,  and  if  it  was  conveyed  to  the  husband  un- 
der such  an  arrangement,  then  the  plaintiff  would  not  be  within 
the  equity  of  the  rule  that  gives  to  the  vendor  of  real  estate  a 
lien  upon  it  until  his  just  demands  for  the  purchaae  price  thereof 
are  satisfied.  Pom.  Eq.  Jur.  §  1250.  There  are  many  things  indi 
eating  that  the  parties  did  not,  as  between  themselves,  assume  the 
ordinary  relation  of  vendor  and  vendee,  and  particularly  showing 
that  a  vendor's  lien  for  the  purchase  money  was  not  contemplated 
between  them.  The  deed  was  delivered  for  the  express  purpose 
of  enabling  the  husband  to  raise  money  on  the  premises  for  use 
in  his  business,^and  the  plaintiff  not  only  at  once  joined  with  him 
in  putting  a  |2,000  mortgage  thereon,  but  subsequently  joined  with 
him  in  further  mortgaging  it  to  the  defendant  the  City  National 
Bank.  The  whole  course  of  their  dealing,  by  which  this  property 
was  acquired;  the  unusual  way  in  which  the  title  was  kept  in  her 
name  on  the  record,  and  in  his  name  in  the  house;  her  readiness 
to  give  him  the  title,  and  join  with  him  in  incumbering  it;  the 
fact  that  no  evidence  of  a  promise  to  pay  the  alleged  purchase  price 
was  given  or  asked  for  when  the  conveyance  was  made,  although 
on  its  face  the  deed  expressed  a  consideration  of  only  one  dollar 
fully  paid;  and  the  subsequent  conduct  of  the  parties,  in  giving 
a  note  for  such  purchase  price,  and  seeking  to  enforce  it  by  judg- 
ment and  execution  against  his  personal  estate  in  advance  of  his 
creditors,  as  soon  as  it  appeared  that  the  husband  could  not  con- 
tinue his  business, — all  indicate  that  it  was  not  a  sale  of  property, 
such  as  would  give  the  wife  the  equity  of  a  grantor's  lien.  An 
extended  analysis  of  the  evidence  on  this  question  is  not  necessary. 
It  has  been  thoroughly  done  by  the  judge  at  special  term.  He  has 
seen  the  parties  under  examination,  and  from  all  the  evidence  has 
been  convinced  that  the  sale  claimed  by  them  was  never  in  fact 
made.  The  case  does  not  present  such  a  preponderance  of  evi- 
dence against  his  conclusions  as  to  warrant  our  interfering  with 
them.  Baird  v.  Mayor,  96  N.  Y.  567;  Devlin  v.  Bank,  125  N.  T. 
756,  26  N.  E.  Rep.  744;  Beckwith  v.  Railroad  Co.,  64  Barb.  308: 
Roosa  V.  Smith,  17  Hun,  138;  Thompson  v,  Vrooman,  (Sup.)  21  X. 
Y,  Supp.  180.     We  do  not  discover  any  error  in  the  admission 
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or  rejertion  of  evidence  which  has  worked  any  injury  to  the  plain- 
tW.  aod  on  the  whole  case  we  conclude  that  the  judgment  is  cor- 
re>'^t,  and  should  be  affirmed,  with  cost&     All  concur. 


BURDITT  V.  NEW  YORK  CENT,  ft  H.  R  R.  00. 

(Supreme  Court,  General  Term,  Fourth  Department.    September  23,  1803.) 

1.  CoiraiKUIKO  TRB8PA88— DAMAOB& 

In  an  equitable  action  against  a  railroad  company  for  iUegaUy  using 
plaintifTs  land  for  a  switch,  loss  of  the  use  of  the  premises  up  to  the 
time  of  the  trial  may  be  included  In  the  damages. 
8.  Same— OpfNiow  Evidence. 

Evidence  offered  by  the  defendant  as  to  the  effect  of  the  oonstmction  of 
the  switch  on  plaintiff's  land  in  the  opinion  of  the  witness  is  inadmissibleu 

Appeal  from  special  term. 

Acjtion  by  Luther  J.  Burditt  against  the  New  York  Central  & 
Hudson  River  Bailroad  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

The  plaintiff  owned  to  the  center  of  TeaU  avenue,  In  the  city  of  Syracuse. 
The  defendant  had  laid  down,  and  at  the  time  of  the  commencement  of  this 
action  was  mnlntaining  and  operating,  a  switch  upon  and  across  a  portion  of 
the  premises  of  the  plaintiff  included  within  said  avenue,  without  the  per- 
mission of  the  plaintiff,  and  without  having  obtained  any  flight  so  to  do  either 
by  agreement  or  proceedings  to  condemn.  This  action  is  brought  to  enjoin 
the  defendant  from  operating  such  switch  upon  the  premises,  and  for  dam- 
ages sustained  by  reason  of  its  having  beon  so  used.  The  court  at  special 
terra  granted  the  Injunction  asked  for,  and  fixed  the  damages  sustained  at 
the  sum  of  $151.75.  From  the  Judgment  entered  upon  such  decision  the  de- 
fendant appeals  to  this  court. 

Ai^ed  before  HARDIN,  P.  J.,  and  MERWIN  and  PARKER, 
JJ. 

M.  M.  Waters  and  Ashbd  Green,  for  appellant. 
C.  H.  Wilson,  for  respondent. 

PARKER,  J.  There  seems  to  be  no  doubt  but  that  the  defend- 
ant, in  building  and  maintaining  this  switch  in  Teall  avenue,  has 
been  guilty  of  a  continuing  trespass  upon  the  plaintiff's  land,  and 
that  the  judgment  enjoining  him  from  using  such  switch  was  prop- 
erly rendered  in  this  action.  Indeed,  the  appellant  makes  no 
complaint  before  us  of  any  error  upon  that  question.  The  real 
question  presented  is  whether  the  court  at  special  term  has  im- 
posed too  heavy  damages  against  the  defendant  by  fixing  the  plain- 
tiff's loss  of  rents  sustained  in  consequence  of  the  use  of  the  switch 
from  the  time  it  was  laid  at  the  sum  of  1151.75.  It  is  not  claimed 
that  in  fixing  this  amount  the  court  adopted  any  erroneous  rule 
of  law,  but  simply  that  such  amount  cannot  be  sustained  by  the 
evidence  in  the  case.  An  examination  of  the  evidence  convinces 
us  that  there  is  no  occasion  for  interfering  with  the  decision  of  the 
trial  court  upon  that  question.  It  being  an  action  in  equity,  and 
equitable  relief  having  been  granted,  the  loss  of  the  use  of  the 
v.24N.Y.s.no.l2— 72 
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premises  up  to  the  time  of  the  trial  might  very  well  have  been 
included  in  the  damages  allowed,  and  a  larger  sum  even  have  been 
awarded.  Barrick  v.  Schifferdecker,  48  Hun^  356,  1  N.  Y.  Supp. 
21;  Id.,  123  N.  Y.  52,  25  N.  E.  Rep.  365;  Henderson  v.  Boilroad  Co., 
78  N.  Y.  423. 

The  objection  that  evidence  offered  by  the  defendant  was  improp- 
eriy  excluded  is  not  well  taken.  The  questions  ask  for  the  opinion 
of  the  witness  as  to  the  effect  of  the  construction  of  the  switch 
ui)on  the  plaintiff's  property.  That  was  the  precise  question  upon 
which  the  court  was  to  decide,  and  such  opinion,  within  the  rule 
laid  down  in  the  Roberts'  Case,  128  N.  Y.  455,  28  N.  E.  Rep.  486, 
is  not  proper  evidence.  See  discussion  of  that  question  at  page 
471,  128  N.  Y.,  and  page  492,  28  N.  E.  Rep.,  of  such  case.  The  de- 
fendant's ninth  and  tenth  requests  to  find  assume  that  only  that 
part  of  plaintiff's  land  over  which  the  switch  actually  jmssed  was 
injuriously  affected  by  it  Such  an  assumption  is  not  sustained 
by  the  evidence,  and  the  requests  were  for  that  reason  property  de- 
nied. On  the  whole  case  we  think  the  judgment  is  correct,  and 
should  be  affirmed,  with  costs.     All  concur. 


KRAKOWSKI  V.  NORTH  NEW  YORK  OO-OPBRATIVB  BLDG.  A  1X)AN 

ASS'N. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    August  9, 1893.) 

Appe\t.— PKi{KH'riN(j  'm:>mjv        jw     <  k 

Where  both  parties  to  an  appeal  base  their  rights  on  certain  provisions 
of  defendant  corporation's  ai-ticles  of  association,  which  appear  to  have 
been  received  in  evidence  on  the  trial,  but  not  returned,  the  return  should 
be  perfected,  and  a  rehearing  allowed. 

Appeal  from  tenth  district  court. 

Action  by  Emil  Krakowski  against  the  North  New  York  Ck>-oper- 
ative  Building  &  Loan  Association  to  recover,  on  withdrawal  by 
plaintiff  from  defendant,  the  amount  paid  on  shares  issued  to  him, 
less  all  fines  and  a  ratable  proportion  of  losses,  pursuant  to  the 
provision  of  the  alleged  articles  of  association  of  defendant  From 
a  judgment  for  plaintiff,  defendant  appeals.     Rehearing  directed. 

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

James  C.  De  La  Mare,  for  appellant 
Fred.  0.  Leubuscher,  for  respondent 

PER  CURIAM.  Both  parties  to  this  appeal  base  their  elaims 
upon  certain  provisions  of  defendant's  alleged  articles  of  associa- 
tion, of  which  the  justice's  return,  in  its  present  condition,  presents 
no  evidence.  The  trial  minutes  show  that  certain  so-called  by- 
laws were  offered  and  received  in  evidence,  and  marked  'TOeft's  Exh. 
A;"  but  this  exhibit  does  not  accompany  the  return,  and  we  are 
thus  left  to  conjecture  respecting  its  contents.  Plaintiff's  Exhibit 
10  seems  to  be  confined  to  certain  pages  bearing  written  entries. 
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and  contained  in  a  book  entitled  '' Articles  of  Association  of  the 
North  New  York  Building  and  Loan  Association,"  and  we  can- 
not, therefore^  consider  the  book  for  other  purposes.  Again,  the 
corresponding  provisions  of  the  so-called  articles  of  association, 
as  they  appear  in  the  book  referred  to,  are  essentially  different  from 
those  which  are  set  out  at  length  in  appellant's  counsel's  brief, 
yet  the  latter  may  be  in  harmony  with  defend.mt's  Exliibit  A,  now 
omitted,  and  to  which  counsel  refers.  We  think  that,  for  the 
matter  above  alluded  to,  justice  requires  that  the  parties  have 
opportunity  to  perfect  the  return,  and  we  direct  that  this  appeal 
be  reheard  at  the  next  November  general  term,  any  amendment  of 
the  return  on  this  appeal  to  be  made  meanwhile. 


(70  Hun,  r»n8.) 

ARTHUR,  Respondent,  ▼.  LACT,  Appellant 

(Sapreme  Court,  General  Term.  First  Department.    June  80.  180&) 

Action  by  Joseph  Arthur  against  Harry  Lacy. 

Vanderpoel.  Cuming  &  Goodwin,  for  respondent. 

Argued  before  VAN  BRUNT.  P.  J.,  and  FOLLETT  and  PARKER,  JJ. 

No  opinion.    Motion  granted,  with  $10  costs. 


^70  Uuu,  :iS)2.) 

BOODY  ▼.  LINCOLN  NAT.  BANK  OF  NEW  YORK  et  al. 

(Supreme  Court,  General  Term.  First  Department    June  80.  1898.) 

Submission,  without  action,  of  controversy  between  Ambia  Boody,  as  plaintiff, 
and  the  Lincoln  National  Bank  of  New  Yoric  and  William  G.  Melntyre,  adminis- 
trator of  Azanah  B.  Harris,  deceased,  as  defendants,  in  which  plaintiff  sought  to 
recover  certain  money  in  the  bank  to  the  credit  of  deceased,  as  agent  Judgment 
for  plaintiff. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER,  JJ. 

Percy  L.  Klock,  for  plaintiff. 

Butler,  Btillman  &  Hubbard.  (Edward  Kent,  of  counsel.)  for  defendant  Wm.  G. 
Melntyre. 
Dittenhoefer,  Gerber  &  James,  for  defendant  Lincoln  Nat  Bank. 

Pf  R  CURIAM.  The  sum  of  94.440.60.  on  deposit  with  the  Lincoln  Nationa 
Bank,  to  the  credit  of  A.  B.  Harris,  agent  must  be  paid  to  the  plaintiff,  Ambi* 
Boody,  with  no  costs  to  any  party. 


(70  Hun,  598.) 

DE  BORDELEBEN  COAL  A  IRON  CO.  ▼.  BUBNA  VISTA  IRON  00. 

(Supreme  Coart  General  Term.  First  Department.    June  80, 1898.) 

Action  by  the  De  Bordeleben  Coal  &  Iron  Company  against  the  Buena  Vista IroD 
Company. 
Tberon  G.  Strong,  for  plaintiff. 
U.  A.  Taylor,  for  defendant 
No  opinion.    Judgmeut  affirmed. 
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(70  Hun.  50S.) 
FOOTE,  Respondent,  y.  METROPOLITAN  EL.  RY.  CX>.  et  aL.  Appellanta 
(Supreme  Court,  General  Term,  Firtt  Department    Jane  80,  188&) 

Appeal  from  special  term.  New  York  county. 

Action  by  Elizur  V.  Foote  against  tbe  Metropolitan  Elevated  Railway  Compsnj 
and  another  to  enjoin  tbe  operation  of  defendants*  road  in  front  of  plaiotiff's 
premises,  and  for  past  damages.  From  a  ludement  for  plaiutiff.  granting  an  in- 
junctioD  and  directing  mesne  damages  to  be  assessed  by  referees,  defendants  ap 
peal. 

Argued  before  VAN  BRUNT.  P.  J.,  and  FOLLETT  and  PARKER,  JJ. 

Davies  A  Rapallo,  (J.  T.  Davies  and  Alex.  8.  Lyman,  of  coungel,)  for  appellants. 
Joseph  B.  Reilly  and  h.  C.  Dessar,  for  respondent 

PER  CURIAM.    The  question  involyed  having  been  previously  decided  bj  the 
general  term,  (12  N.  Y.  Supp.  516.)  the  judgment  should  be  afllrmed.with  costs. 


(70  Hun.  598.) 

GOVIN  et  al.  ▼.  DE  MIRANDA  et  aL 

(Supreme  Court,  General  Term.  First  Department    June  80,  1883.) 

Action  by  Felix  St.  Anna  Govln  and  others  against  Laciana  Govin  de  Miranda 
and  others. 

A.  Kling.  for  plaintiffs. 

Stearns  &  Curtis,  for  defendants. 

No  opinion.  Exceptions  sustained  at  to  tbe  amount  of  damages  for  detention. 
All  other  exceptions  overruled,  and  judgment  directed  upon  tbe  verdict  for  a  re- 
turn of  the  bonds  mentioned  in  the  complaint,  and.  in  default  of  such  return,  for 
the  value  of  said  bonds,  |17,9o0;  and  the  verdict  for  damages  for  detention  mod- 
ified by  awarding,  as  such  damages,  legal  interest  upon  said  amount  from  tbe  date 
of  demand,  which  appears  to  be  the  13th  of  January,  1893,  to  the  date  of  trial 
without  costs  of  this  application. 


(70  Hun,  5U8.) 

GOVIN  ▼.  DE  MIRANDA. 

(Supreme  Court,  General  Term,  First  Department    June  80,  1898.) 

Action  by  Luiz  Diaz  Govin  against  Luciana  Govin  de  Miranda. 

A.  Eling.  for  plaintiff. 

Stearns  &  Curtis,  for  defendant 

No  opinion.  Exceptions  sustained  as  to  the  amount  of  damages  for  detention. 
All  other  exceptions  overruled,  and  judgment  directed  upon  the  verdict  for  a  re- 
turn of  the  bonds  mentioned  in  the  complaint  and.  in  default  of  such  return,  for 
the  value  of  said  bonds.  |9.478;  and  the  verdict  for  damages  for  detent  on  modi- 
fied by  limiting  such  damages  to  legal  interest  upon  said  amount  from  tbe  dale  of 
demand,  which  appears  to  be  the  loth  of  January.  1893,  to  the  date  of  trial,  with- 
out costs  of  this  application. 

(70  Hun.  598.) 

NATIONAL  PARK  BANK.  Appellant.  ▼.  LEVY,  Respondent 

(Supreme  Conn,  General  Term,  First  Department    June  80.  1898.) 

Action  by  the  National  Park  Bank  against  Moses  8.  Levy,  impleaded  with  oth- 
ers. 
O.  Horwitz,  for  appellant 
D.  E.  Delavan,  for  respondent 
No  opinion..   Order  affirmed,  with  $10  costs  and  disbursements. 
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(70  Hun,  598.) 

PALMER,  Respondent,  v.  JONES  et  a1..  Appellants. 

(Supreme  Court,  General  Term,  First  Department    June  80, 1898.) 

Action  by  Katherine  Palmer  against  Qeorge  Jones  and  others. 
Jas.  C.  De.La  Mare,  for  appellants. 
John  V.  Bouvier.  Jr..  for  respondent. 

No  opinion.    Motion  denied,  with  ifilO  costs.    For  decision  on  appeal,  see  38  N. 
Y.  Supp.  68i. 


(70  Hun,  598.1 

REYNOLDS  v.  KNEELAND. 

(Supreme  Court,  General  Term,  First  Department    June  80, 1893.) 

Action  by  William  L.  Reynolds  against  Sylvester  H.  Kneeland. 

Arnoux.  Ritch  &  Woodford,  for  plaintiff. 

Robert  Q.  IngersoU,  for  defendant 

No  opinion.    Motion  denied.    For  decision  on  appeal,  see  17  N.  T.  Supp.  895. 


(70  Hun,  50S.) 

BENTENXIS  et  al..  Appellants,  y.  LADEW  et  al..  Respondents. 

(Supreme  Court  General  Term,  First  Department    Jane  80.  1893.) 

Action  by  Otillie  Sentennis  and  others  against  Edward  R.  Ladew  and  others. 

C.  B.  Smith,  for  appellants. 

Geo.  A.  Strong,  for  respondents. 

No  opinion.    Order  affirmed,  with  |10  costs  and  disbursements. 


(70  Hun,  59a) 

STEVENS.  Respondent,  ▼.  BAKER,  Appellant 

(Supreme  Court  General  Term.  First  Department    June  80,  1898L) 

Action  by  Wealthy  A.  Stevens,  as  guardian,  against  Clinton  Q.  Baker. 

D.  Noble  Rowan,  for  appellant 

J.  Fettretch,  for  respondent 

No  opinion.    Judgment  affirmed,  with  costs. 


(70  Hun,  598.) 
In  re  VAN  NE88. 
(Supreme  Court,  General  Term,  First  Department    Jane  80, 1898.) 
No  opinion.    Referred  to  F.  S.  Wait  to  take  proof. 
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(70  Hun,  588.) 
WAMBLE7.  Respondent.  ▼.  H.  L.  HORTON  A  CO..  Limited.  Appellant 
(Supreme  Court,  General  Term,  First  Department.     June  30,  1898.) 

Action  by  William  K  Wamsley  against  H.  L.  Horton  &  Co..  Limited,  a  foreign 
corporation. 

John  R  Dos  Passos,  for  appellant 

Alex.  S.  Bacon,  for  respondent 

No  opinion.  Order  affirmed,  with  flO  costs  and  disbursements.  8ee  8S  N.  T. 
8upp.  ^. 


WOODHULL  Y.  MAYOR,  ETC.,  OP  CITY  OP  NEW  YORK  et  al. 
(Supreme  Court,  Qeneral  Term,  First  Department     June  dO.  1803.) 

Action  by  Sells  E.  Woodhull  against  the  mayor,  aldermen,  and  commonaliy 
of  the  city  of  New  York  and  others. 

Gay  nor.  Grout  &  De  Vere.  for  plaintiff. 

Wm   H.  Clark,  for  defendants. 

No  opinion.  Motion  granted  upon  payment  of  flO  costs.  See  22  N.  Y.  Supp. 
658. 


ATTER6URY  et  al..  Respondents,  v.  ROURKE.  Appellant 
(Supreme  Court,  Qeneral  Term,  Second  Department    July  28.  189S.) 

Action  by  Robert  B.  Atterbury  and  Henry  Atterbury  against  Martin  Rourke. 

Frank  D.  Shaw  and  J.  Alex.  8titt.  for  appellant 

Smith,  Bowman  &  Close,  (Henry  II.  Bowman,  of  counsel,)  for  respondents. 

DYEMAN.  J.  This  is  an  action  for  the  recovery  of  damages  resulting  from 
a  breach  of  warranty  in  the  sale  of  100  tons  of  Manchester  Gunz  bagging.  Tlie 
specific  breach  charged  had  relation  to  the  shrinkage  in  the  weight,  the  warranty 
being  that  there  should  not  be  more  than  1  per  cent,  shrinkage,  and  the  charge 
being  that  there  was  much  more.  The  cause  was  tried  at  the  circuit,  and  a  Tcr- 
dict  was  rendered  for  the  plaintiff  for  $275.  The  defendant  Martin  Rourke  has 
appealed  from  the  judgment  and  the  order  denying  the  motion  for  a  new  trial 
upon  the  minutes  of  the  court  An  examination  of  the  record  discloses  no  error. 
The  case  was  submitted  to  the  Jury  by  a  very  careful  charge,  and  the  ▼erdict  is 
well  supported  by  the  evidence.  The  Judgment  and  order  should  beaflirmed. 
with  costs. 


BURNETT  ▼.  BURNETT. 

(Supreme  Court.  General  Term.  Second  Department.    July  28.  1898.) 

Action  by  Lavina  Burnett  against  Levi  Burnett 

No  opinion.    Judgment  affirmed  according  to  stipulation. 
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BURTIS  ▼.  VALBNTINR 
(Supreme  Court.  General  Term,  Second  Department.    July  d8,  1898.) 

Proceeding  by  Harriet  A.  Burtis  to  hold  Nathaniel  B.  Valentine,  as  executor 
of  the  will  of  George  B.  Valentine,  liable  for  damages  resulting  from  alleged 
fraudulent  sales  of  testator's  real  estate. 

No  opinion.  Appeal  withdrawn.  For  decision  of  the  surrogate's  court,  see  28 
N.  Y.  Supp.  269. 


GOLDBERG  ▼.  NEW  YORK  CENT,  &  H.  R.  R.  CQ. 

(Supreme  Court,  General  Term.  Second  Department.    July  28,  1898.) 

Appeal  from  circuit  court.  Westchester  county. 

Action  by  Philip  Goldberg  against  the  New  York  Central  &  Hudson  River  Rail- 
road Company. 
Argued  before  BARNARD.  P.  J.,  and  PRATT,  J. 

William  RiW,  for  appellant. 
i<>ank  Loomis,  for  respondent 

BARNARD.  P.  J.  The  plaintiff  was  a  passenger  on  the  defendant's  road  from 
Yonkers  to  Hastings.  When  he  arrived  at  Hastings  he  got  off  the  cars  on  the 
west  side,  and.  as  he  proceeded  towards  the  river,  he  was  struck  by  a  train  goins 
south.  The  station  at  Hastings  is  east  of  the  track.  The  general  facts  surround- 
ing the  accident  are  not  materially  changed  upon  this  trial  from  those  presented 
upon  the  former  appeal.  The  court  of  appeals  decided  therein  that  no  negli- 
gence was  proven,  and  that  the  proof  of  freedom  from  contributory  negligence 
upou  the  part  of  plaintiff  was  not  sufficient.  Goldberg  v.  Railroad  (3o.,  183  N.  Y. 
501.  80  N.  K.  Rep.  597.  The  Judgment  and  order  denying  a  new  trisl  should  be 
affirmed,  with  costs. 


In  re  LENT'S  ESTATE. 

(Supreme  Court,  General  Term,  Second  Department.    July  28.  1896.) 

Id  the  matter  of  estate  of  Daniel  Lent,  deceased. 

No  opinion.    Order  agreed  upon  by  parties.    See  22  N.  Y.  Supp.  917. 


McMAHON  V.  CITIZENS'  ST.  RY.  CO. 

(Supreme  Court,  General  Term,  Second  Department    July  28.  1898.) 

Action  by  Margaret  McMahon  against  the  Citizens'  Street  Railway  Companj. 
No  opinion.    Appeal  withdrawn. 


ZIEHEN  Y.  SMITH. 

(Supreme  Court.  General  Term,  Second  Department    July  28, 1898.) 

Action  by  William  Ziehen  against  David  J.  Smith. 

No  opinion.    Judgment  affirmed,  with  costs  for  nonsubmission  of  papers  ac- 
cording to  stipulation. 
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(70  Hun,  GOO.) 

FARLEY  et  al.,  Reapondente,  y.  CITY  OF  AMSTERDAM.  Appellant 

(Supreme  Court,  General  Term,  Third  Department.    July  8, 1883.) 

Appeal  from  circuit  court,  Montgomery  county. 

Action  by  John  Farley  and  Emma  Farley  against  the  city  of  Amsterdam  to  re- 
cover damages  alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  the 
grading  of  Cornell  street,  in  said  city,  whereby  it  was  claimed  that  the  adjoining 
property  of  plaintiffs  had  been  injured.  Plaintiffs  recovered  a  Judf^nent  for 
f  748  damages  and  $243.54  costs,  and  vacating  a  special  assessment  laid  upon 
plaintiffs'  real  property  situated  on  Cornell  street,  in  the  city  of  Amsterdam,  for 
p:irt  of  the  expenses  of  regrading  said  street  by  defendant  in  accordance  wiih 
ibe  change  of  urade  of  said  street  established. 

Argued  be4^re  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK.  JJ. 

Edward  J.  Maxwell,  for  appellant. 

Westbrook  &  Borst,  (Z.  8.  Westbrook,  of  counsel,)  for  respondents. 

HERRICK,  J.  The  case  of  Folmsbee  v.  City  of  Amsterdam,  66  Hun,  214.  dl  3<. 
Y.  Supp.  42,  it  seems  to  me.  is  decisive  of  this,  and  that  there  is  no  occaaiOD  for 
an  opinion.    The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(70  Hun,  599.) 

NORTH  et  al..  Respondents.  ▼.  GARSIDE.  Mayor,  et  al..  Appellants. 

(Supreme  Court,  General  Term,  Third  Department.    July  8,  1888.) 

Action  by  Charles  F.  North  and  others  against  John  Garside,  mayor,  etc^  and 
others. 
No  opinion.    Order  affirmed,  with  costs  and  disbursements. 


ARMSTRONG  ▼.  LAKE  CHAMPLAIN  GRANITE  CO. 

(Supreme  Court,  General  Term,  Third  Department.    September  16.  188&.) 

Action  by  William  H.  Armstrong  against  the  Lake  Champlain  Granite  Oompanj. 
Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 
No  opinion.    Judgment  atUrmed.  with  costs. 


BOWE.  County  Treasurer,  Respondent,  ▼.  JENKINS,  Appellant. 

(Supreme  Court,  General  Term,  Third  Department.    September  15,  189S.) 

Action  by  John  Bowe.  as  county  treasurer,  against  Charles  M.  Jenkins. 
Argued  before  MAYHAM.  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 
No  opinion.    Motion  for  leave  to  go  to  court  of  appeals  denied.    For  dedsioa 
on  appeal,  see  23  N.  Y.  Supp.  648. 
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HART  et  ah.  Appellants,  t.  OGDBNSBURQ  A  L.  C.  R.  CO..  Bespondent 
(Sapreme  Court.  Qeneral  Term,  Third  Department    September  15, 1896.) 

Action  by  William  T.  Hart  and  others  aicainst  the  Ogdensbnrg  &  Lake  Chank- 
plain  Railroad  Company. 

Argued  before  MAYHAM.  P.  J.,  and  PUTNAM  and  HERRICE.  J  J. 

No  opinion.  Ordej  modified  so  as  to  allow  an  appeal  to  the  court  of  appeals^ 
Motion  for  reargument  denied.    For  decision  on  appeal,  see  28  N.  Y.  6upp.  689L 


BYKES,  Appellant,  ▼.  TEMPLE.  Respondent 

(Supreme  Court.  General  Term,  Third  Department    September  15, 1808.) 

Action  by  Byron  H.  Sykes  against  Abram  Temple. 
Argued  before  MAYHAM.  P.  J.,  and  PUTNAM  and  HERRICK.  JJ. 
No  opinion.    Motion  denied,  with  costs.    For  decision  on  appeal,  see  28  K.  T» 
Supp.  425. 


BOWMAN,  Appellant,  t.  KNOWLTON,  Respondent 

(Supreme  Court,  General  Term.  Fourth  Department    September  28, 1808.) 

Action  by  Mary  J.  Bowman  against  Isaac  KnowUon. , 

No  opinion.    Order  reversed,  with  $10  costs  and  disbursements.    Held,  the  d9* 
fendant  was  not  entitled  to  costs.    See  Johnston  v.  Catlin,  67  N.  Y.  652. 


CHAPMAN  V.  FOWLER 

(Supreme  Court  Qeneral  Term,  Fourth  Department    September  88, 1888.) 

Action  by  Frank  B.  Chapmau  against  Albert  P.  Fowler,  as  administrator  of  th# 
goods,  etc.,  of  George  F.  Comstock,  deceased. 
No  opinion.    Motion  denied. 


CITY  OF  SYRACUSE,  Respondent,  y.  CORNWELL,  Appellant 

(Supreme  Court.  General  Term.  Fourth  Department    September  28, 18tt.> 

Action  by  the  citv  of  Syracuse  against  John  Corn  well. 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbortementa. 
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COOLEY.  Appellant,  t.  LOBDELL.  Respondent 

(Supreme  Court.  General  Term.  Fourth  Department    September  88. 1898.) 

Action  by  William  Cooley  against  Gideon  Lobdell. 

No  opinion.    Order  afflrmea,  with  $10  coBts  and  disbursements.    See  Mason  t. 
ISanford.  187  N.  T.  497, 88  N.  K  Rep.  546,  which  states  a  rule  applicable-tothe  Cise. 


ECK?:RT.  Respondent  T.  KING.  Appellant 

(Supreme  Court,  General  Term.  Fourth  Department     September  28,  1898.) 

Action  by  Peter  Eckert  against  Lewis  Kins:. 
1^0  opinion.    Judgment  affirmed,  with  costs. 


FIRST  NAT.  BANK  OF  WATKINS,  Respondent  ▼.  SMITH.  Appellant 
(Supreme  Court,  General  'term.  Fourth  Department    September  28, 1888.) 

Action  by  the  First  National  Banlc  of  Watkins.  N.  Y.,  against  O.  Park  Smith. 

No  opinion.  Order  affirmed,  with  flO  costs  and  disbursements.  See  Adriancs 
^.  La^rrave,  59  N.  Y.  110:  People  v.  Cross,  64  Hun,  848,  19  N.  Y.  Supp.  271.  if- 
^rmed  185  N.  Y.  586.  82  N.  E.  Kep.  246. 


FRENCH,  Respondent.  ▼.  ROW  et  al..  Appellants. 

(Supreme  Court,  General  Term.  Fourth  Department    September  28,  1898.) 

Action  by  George  G.  French  against  Susan  Row  and  others. 
2^o  opinion.    Motion  granted,  with  $10  costs. 


HOUSE,  Appellant  v.  NEW  YORK  CENT.  A;  H.  R.  R  CO.,  Respondent 

(Supreme  Court,  General  Term,  Fourth  Department    September  23.  189a) 

Action  by  Louis  House  against  the  New  York  Central  &  Hudson  RiTer  lUil- 
*road  Company. 

No  opinion.    Motion  denied. 


JONES,  Respondent.  ▼.  PENNOCH  et  al..  Appellants. 
(Supreme  Court  General  Term.  Fourth  Department    September  88,  1898L) 

Proceeding  by  Phoebe  Jones  against  Etta  Pennoch  and  another,  administratoii 
-etc. 

No  opinion.  Decree  of  the  surrogate's  court  affirmed,  with  costs  of  the  appeil 
:«gainst  appellants  personally. 
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LIYINQSTON.  Respondent,  t.  PHELPS,  Appellant 

(Snprome  Court.  Qeneral  Term,  Fourth  Department    September  88, 1808.) 

Action  by  Charles  Livingston  against  Clarence  Phelp?. 

No  opinion.    Order  affirmed,  with  $10  costs  and  aisbursementa.    Picliert  t. 
Bunkey,  66  Hud.  828,  21  N.  T.  Snpp.  477.  and  cases  there  cited. 


McCarthy  t.  thousand  island  park  ass'N. 

(Supreme  Court.  General  Term.  Fourth  Department    September  28, 1893.) 

Action  by  Charies  McCarthy  against  the  Thousand  Island  Parle  Association. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  denied.    See 
20  N.  y.  bupp.  — ,  mem. 


MARTIN.  Respondent,  y.  MANUFACTURERS'  ACCIDENT  INDEMNITY 

CO..  Appellant 

(Supreme  Court  Qeneral  Term.  Fourth  Department    September  28.  1898.) 

Action  by  Eliza  A.  Martin  against  the  Manufacturers*  Accident  Indemnity  Com- 
pany. 

Nu  opinion.  Judgment  and  order  affirmed,  with  costs.  For  former  reports, 
see  15  N.  Y.  Supp.  809;  20  N.  Y.  Supp.  802. 


MERCANTILE  NAT.  BANK  OF  HARTFORD.  Respondent,  v.  .teNKINS, 

Appellant 

(Supreme  Court.  General  Term.  Fourth  Department     September  28,  1893.) 

Action  by  the  Mercantile  National  Bank  of  Hartford.  Conn.,  against  liebecca 
C.  Jenkins. 

No  opinion.  Order  reversed,  with  $10  costs  and  disbursements.  See  section 
1676,  Code  Civil  Proc. 


In  re  MOSHEIR.  Justice  of  the  Peace. 

(Supreme  Court.  General  Term,  Fourth  Department    September  28.  1893. ^ 

Application  to  remove  Louis  E.  Moshier,  a  Justice  of  the  peace  of  the  town  of 
Horseheads. 
No  opinion.    Order  to  show  cause,  etc..  granted. 
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OZMDN.  Respondent.  ▼.  L00MI8  et  al.,  AppellantB. 
(Supreme  Court.  Qeneral  Term.  Fourth  Department.    September  98, 1809L) 

Action  by  Diana  Ozmun  against  Louis  A.  Loomis  and  others. 

No  opinion.  Order  affirmed,  with  $10  costs  and  disbursements.  The  appellant 
is  granted  leave  to  comply  with  the  order  of  the  special  (arm  within  10  days  from 
service  of  the  order  of  adrmance. 


PEOPLE.  Respondent,  v.  HILL,  Appellant 

(Supreme  Court.  General  Term.  Fourth  Department.     September  23.  1898.) 

Indictment  against  Samuel  P.  Hill  for  murder  in  the  second  degree. 
No  opinion.     Order  filed  with  the  clerk  of  Oneida  county.    For  former  reports^ 
see  3N.  Y.  Supp.  564;  8  N.  Y.  bupp.  940;  20  N.  Y.  Supp.  187. 


PEOPLE,  Appellant,  v.  SULLIVAN,  Respondent 
(Supreme  Court.  General  Term,  Fourth  Department    September  28.  1893.) 

Action  by  the  people  against  Patrick  Sullivan. 

No  opinion.  Judgment  reversed,  and  tite  demurrer  overruled,  and  the  clerlt  of 
Oneida  county  directed  to  enter  judgment,  and  a  certified  copy  of  the  entry  re- 
mitted to  the  clerk  of  Onondaga  county,  and  proceedings  remitted  to  the  conrl 
of  sessions  of  Onondaga  county,  pursuant  to  sections  547,  548,  Code  Grim.  Proc. 


PEOPLE   ex   rel.  DAVIS.  Appellant,  v.   EXCISE    BOARD   OF   TOWN   OF 

OWEGO,  Respondent 

(Supreme  Court.  General  Term,  Fourth  Department    September  S3,  1893.) 

Certiorari  by  Burr  J.  Davis  to  review  the  action  of  Charles  F.  Trnman  and 
others,  as  commissioners  of  the  board  of  excise  of  tlie  town  of  Oweffo.  in  refusin; 
to  grant  to  relator  a  license  to  sell  intoxicating  liquors.  The  proceeding  was  dis- 
missed. (28  N.  Y.  Supp.  918.)  nnd  relator  appeals. 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 


ROSS.  Appellant  v.  GLEASON  et  al.,  Respondents. 
(Supreme  Court  General  Term,  Fourth  Department    September  23,  189S.) 

Action  by  Augustus  Ross,  executor,  etc.,  impleaded,  against  Do  Witt  A.  Glea- 
son  and  others. 

No  opinion.  Order  affirmed,  with  $10  costs  and  disbursements.  See  5  N.  T. 
Supp.  054 
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8HAHP8TEIN.  Respondent,  ▼.  DAVTS,  Appellant 

(Snpreme  Court,  General  Term,  Fourth  Department.    September  28,  tSW,) 

Action  by  John  J.  Sharpstein  against  Frank  L.  Davis. 

No  opinion.    Judgment  and  order  reversed  on  the  exceptions,  and  a  new  triai 
ordered,  with  costs  to  abide  the  event 


TOBEY,  Respondent,  v.  REYNOLDS,  Appellant 

(Supreme  Court,  Qeneral  Term,  Fourth  Department    September  S8,  1808.) 

Action  by  Henri  C.  Tobey,  as  sole  overseer,  etc..  against  Samuel  F.  Reynolds. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 


WAQER.  Respondent.  T.  SLAUGHT,  Appellant 

(Supreme  Court.  Qeneral  Term,  Fourth  Department    September  88, 1808.) 

Action  by  Mary  L.  Wager  against  Morris  SI  aught,  impleaded. 
No  opinion.    Judgment  affirmed,  with  costs. 


WAIT,  Respondent,  v.  SMITH,  Appellant 

(Supreme  Court  Qeneral  Term,  Fourth  Department    September  88, 1898.) 

Action  by  William  H.  Wait  against  O.  Park  Smith. 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 


WATSON.  Appellant,  r.  BLATCHLEY  et  al..  Respondents. 

(Supreme  Court,  General  Term,  Fourth  Department    September  28, 1808.) 

Action  by  Henry  L.  Watson  against  G.  Ambrose  Blatchley  and  others. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 


YORK  et  al..  Respondents,  t.  CONDE  et  al.  Appellants. 

(Supreme  Court.  General  Term,  Fourth  Department.    September  88, 1608.) 

Action  by  Anson  E.  York  and  another  against  William  W.  Conde  and  others. 
No  opinion.    Judgment  and  order  affirmed,  with  costs.    See  15  N.  Y.  Supn. 
880;  80  N.  Y.  Supp.  961. 
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PEOPLE  Y.  KING  et  aL 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    Aogaat  9, 1888.) 

Action  by  the  people  of  the  state  of  New  York  against  Emma  King,  as  prin- 
cipal,  and  Jacob  Kliuger,  as  surety,  on  a  forfeited  bail  bond,  in  which  there  wts 
a  judgment  for  plaintiffs,  and  defendants  moved  to  vacate  sach  Judgment. 

Argued  before  BI^CilOFF  and  GIEGERICH.  JJ. 

Burriti  8.  Stone,  for  surety.    Delancey  Nicoll,  for  the  People. 

No  opinion.    Motion  granted. 


SWEENEY,  Appellant,  t.  REDMOND.  iRespondent 
(Common  Pleas  of  New  York  City  and  County.  General  Term.     Aagust  9,  1898.; 

Appeal  from  first  district  court. 

Action  by  John  V.  tiweenoy  against  Ellen  Redmond  for  compensation  for  serv- 
ices as  a  physician  and  surgeon.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

T.  E.  Tomlinson.  (Daniel  T.  Kimball,  of  counsel,)  for  appellant 
John  Callahan,  for  respondent. 

PER  CURIAM.  The  questions  presented  for  solution  on  this  appeal  are  only 
those  involving  facts,  in  respect  whereof  there  is  a  conflict  of  evidence.  Care- 
ful consideration  of  the  evidence  satisfies  us  that  the  decision  of  the  justice  waa 
la  all  respects  correct,  and  therefore  the  judgment  should  be  afilrmed,  with  costs. 


NIXON,  Respondent,  v.  ZURICALDAY  et  al..  Appellants. 

(Superior  Court  of  New  York  City,  General  Term.    July  8,  1898.) 

Action  by  George  F.  Nizon  against  Aquilino  Zuricalda^  and  others.  From  a 
judgment  entered  on  a  verdict  given  by  direction  of  the  trial  judge,  and  from  aa 
order  denying  a  motion  for  a  new  trial,  defendants  appeal. 

Olcott,  Mestre  &  Gonzales,  (James  L.  Bishop,  of  counsel.)  for  appellants. 
Arnoux^  Rich  &  Woodford,  (William  H.  Arnoux.  of  counsel,)  for  respondent. 

PER  CURIAM.  Judgment  and  order  appealed  from  are  afi9rmed,  wiUi  costs. 
on  opinion  filed  by  the  learned  court  below.     34  JN.  Y.  Supp.  121. 


ROTHSCHILD.  Appellant,  v.  ZUCKER.  Respondent 

(Superior  Court  of  New  York  City.  General  Term.    July  8,  1898.) 

Action  by  Jacob  Rothschild  against  Alfred  Zucker.    From  an  order  directing 
bill  of  particulars,  plaintiff  appeals. 
Argued  before  FREEDMAN  and  GILDERSLEEVE,  JJ. 

S.  F.  Rawson.  for  appellant. 
Freeman  &  Green,  for  respondent. 

PER  CURIAM.    The  order  should  be  affirmed,  with  $10  cosU  and  diabnne- 
ments. 


Digitized  by 


Google 


SU]ier.  Ct.]  MEMORANDUM    DECISIONS.  llol 

(4  Misc.  Rep.  454.) 

DAVIS.  Respondent,  v.  DAVIB.  Appellant 

(Superior  Court  of  Buffalo.  Qeneral  Term.    Jul}'  14.  1808.) 

Action  by  Joshua  Davis  against  Mary  Davis  for  divorce. 

Cnddeback.  Eeneflck  &  Ouchie.  for  appellant. 
M.  £.  Gearon.  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  a  Judgment  entered  upon  the  report 
of  a  referee  in  an  action  for  divorce  on  the  ground  of  adultery.  We  think  th& 
judgment  in  this  case  must  be  reversed  for  errors  in  the  admission  of  evidence 
on  the  trial.  Considerable  evidence  was  taken  under  objection,  and  clearly  the 
rulings  of  the  referee  cannot  be  sustained.  It  is  insisted  by  the  counsel  for  the 
respondent  that  the  evidence  is  immaterial,  and  that  the  errors  are  conse- 
quently harmless.  While  we  recognize  and  give  full  force  to  the  rule  that  a  new 
trial  should  not  be  awarded  in  actions  for  divorce  unless  for  substantial  error, 
showing  that  a  fair  trial  has  not  been  had,  and  affording  reasonable  doubt  as  U> 
the  justice  of  the  result,  (Forrest  v.  Forrest,  25  N.  Y.  501,)  yet  we  do  not  think 
that  it  can  be  fairly  said  that  no  force  was  given  to  the  testimony  improperly 
admitted,  or  that  it  w»s  harmless.  The  proof  of  the  commission  of  the  adultery 
of  the  defendant  is  not  at  all  conclusive,  and  of  such  a  satisfactory  character  as 
carries  conviction  to  the  mind.  •  The  defendant  denies  the  adultery,  and  the 
plaintiff's  witnesses  are  disputed  in  many  particulars,  and  the  proof  of  plaintiff's 
previous  conduct  must  have  exercised  a  considerable  influence  on  the  mind  of 
the  referee  in  determining  where  the  truth  rested.  As  was  said  in  one  case,  the 
defendant  was  not  being  tried  for  her  general  conduct,  but  on  specific  charges. 
The  testimony  had  no  tendency  to  establish  either  of  the  charges,  ana  the  plain- 
tiff had  not  the  right  to  show  general  or  specific  conduct  of  the  defendant. 
Beadleston  V.  Beadleston.  (Sup.)2  N.  Y.  Supp.  809.  We  think,  for  the  reasons 
above  stated,  the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  further  order  of  this  court    Ail  concur.* 


[End  of  Cases  in  Vol.  24.] 
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AB ATBMBNT  AND  BEVIVAL. 

Another  action  pending. 

1.  A  suit  to  eiiforce  a  lien  may  be  maiu- 
tained,  thon^^h  an  action  is  pendinc  for  the 
claim  for  which  the  lien  was  fUed,  and  for  dam- 
ages for  breach  of  the  contract  under  which  the 
Rcrrices  were  rendered.— Raven  v.  Smith,  (Sup.) 
24  N.  Y.  S.  601. 

2.  The  pendency  of  an  action  inTolving  or 
inconsistent  with  another  action  must  be 
pleaded  in  order  to  be  made  available  as  a 
defense.— James  v.  Work,  (Sup.)  24  N.  Y.  S. 
149. 


ABDTTOTION. 

Bvidenoe. 

1.  On  the  prosecution's  theory  in  a  pros- 
ecution for  abduction,  that  other  persons  were 
acting  in  concert  with  defendant  in  the  abduc- 
tion charged,  complainant's  conversations  with 
one  of  such  persons,  and  the  surrounding  cir- 
cumstances, in  view  of  and  pending  the  alleged 
"enticement,"  were  competent  evidence.— Peo- 
ple V.  Brown,  (Sup.)  24  N.  Y.  S.  1111. 

2.  On  a  prosecution  for  abduction,  com- 
plainant's testimony  that  defendant's  alleged 
accomplice  proposed  that  they  all  sleep  together, 
And  defendant  said  he  would  not,  was  compe- 
tent in  proof  of  defendant's  puipose  to  sleep 
ivith  complainant,  as  he  did.— People  v.  Brown, 
Sup.)  24  N.  Y.  S.  1111. 

Corroboration  of  female. 

3.  Under  Pen.  Code,  §  283,  forbidding  a 
x>nviction  for  abduction  on  the  sole  testimony 
»f  the  female  abducted,  the  corroborative  er- 
ect of  other  evidence  of  "enticement"  is  for 
he  jury.— People  v.  Brown,  (Sup.)  24  N.  Y.  S. 
111. 

iistructions. 

4.  On  a  prosecution  for  abduction,  whether 
he  enticement  was  effected  by  defendant  alone, 
r  by  concert  with  other  persons  in  conspiracy 
nth  him,  was  a  question  for  the  jury;  and 
istructions  that  in  order  to  convict  they  must 
nd  such  a  conspiracy,  and  that  they  could 
ot  find  from  the  evidence  that  defendant  alone 
Qticed  complainant,  were  properly  refused.— 
'eople  ▼.  Brown,  (Sup.)  24  N.  Y.  S.  1111. 

Acceptance. 

f  goods,  see  "Sale,"  1. 
f  tender,  see  "Tender,"  2. 

Accesedon. 

90  "Trover  and  Oonversion,"  8. 
v.24N.Y.a— 78 


Accident. 

At  crossings,  see  "Railroad  Companies."  2,  8. 

Accommodation  Paper. 

See  "Negotiable  Instruments,"  2. 


Account. 

Reference  in  case  of,  see  "Reference,**  1-^ 
Accounting. 

Between  cotenants,  see  "Tenancy  in  Oonunon." 

partners,  see  "Partnership,"  2-5. 

By  executors  and  administrators,  see  "Execu- 
tors and  Administrators,"  7-19.  ^ 
By  guardian,  see  "Guardian  and  Ward,    8. 
By  trustees,  see  "Trusts,"  8. 
Parties,  see  "Equity,"  6. 

Acciunulation  of  Income. 

See  **WiUs,"  2^29. 

ACENOWLEDQMENT. 

See,  also,  "limitxition  of  Actions,"  5. 

Byidence  as  to  identity  of  person  mak- 
ing. 

1.  On  an  issue  as  to  the  exe<nit1on  of  an 
instrument,  the  officer  who  certified  the  ac- 
knowledgment testified  that  he  took  it  at  his 
office,  and  that  he  was  not  certain  that  the 
person  who  acknowledged  the  instrument  was 
the  grantor  therein.  The  signature  was  not 
in  the  latter's  handwriting,  and  it  appeared 
almost  certain  that  when  the  acknowledgment 
was  taken  such  grantor  was  too  ill  to  leave  the 
house,  and  there  was  some  evidence  that  she 
was  unable  to  execute  the  papers  at  her  home. 
There  was,  however,  evidence  that  on  that  date 
the  grantor  acknowledged  another  writing  be- 
fore the  same  officer,  and  her  physician  tes- 
tified that  she  was  then  able  to  execute  pa- 
pers. Held,  that  a  finding  bv  a  referee  that 
the  paper  was  duly  acknowledged  was  sup- 
ported oy  the  evidence.— Albany  County  Sav. 
Bank  v.  McCarty,  (Sup.)  2i  N.  Y.  S.  991, 

Effect — Fresnmption  raised. 

2.  The  acknowledgment  of  an  instrument 
raises  a  presumption  of  its  due  execution.^ 
Albany  County  Sav.  Bank  v.  McCarty,  (Sup.) 
24  N.  Y.  S.  991. 
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AonoiT. 

See.  also,  "Abatement  and  Revival;"  "Appeal;" 
"Appearance;"  "Champerty  and  Malntc^ 
nance;"  "Continuance;"  ^'Costs;"  "Evidence;" 
"Interpleader;"  "Limitation  of  Actions;"  "Lis 
Pendens;"  "New  Trial;"  "Parties;"  "Plead- 
ing;" "Practice  in  Civil  Caaes;"  "Reference;" 
"Trial;"  "Venue  in  CivU  Cases." 

Against  county,  see  "Counties." 

foreign  corporation,  see  "Corporations,"  17. 

infant,  see  "Infancy,"  1. 

By  stockholders,  see  "Corporations."  12. 

By  wife,  see  "Husband  and  Wife,'*  4. 

For  libel,  see  "libel  and  Slander,"  5,  8. 

For  price  of  goods,  see  "Sale,"  4. 

On  contracts,  see  ^'Contracts,"  17,  18. 

On  notes,  see  "Negotiable  Instruments,"  11,  12. 

On  policies,  see  "Insurance,"  11-13. 

Particular  actions,  see  "Assumpsit;"  "Attach- 
ment;" "Breach  of  Marriage  Promise;"  "Con- 
spiracy;" "Deceit;"  "Divorce;"  "Ejectment;" 
'Talse  Iinprisonment;"  "Injunction;"  "Libel 
and  Slander:"  "Malicious  Prosecution;"  "Man- 
damus;" "Partition;"  "Replevin;"  "Specific 
Performance;"  "Trespass;"  'Trover  and  Con- 
version." 

Stay  for  failure  to  pay  costs,  see  ''Costs,"  11. 

Who  may  sue. 

1.  A  provision  that  the  sum  owing  by  one 
of  the  copartners  for  merchandise  contributed 
by  him  to  the  copartnership  shall  be  paid  by 
the  firm  will  be  construed  as  made  for  the  ben- 
efit of  the  persons  to  whom  such  sum  is  due, 
and  they  may  sue  the  firm  on  such  agreement. 
— Spingam  v.  Bosenfeld,  (Com.  PI.  N.  X)  24  N. 
y.  S.  733. 

Consolidation  of  Actions. 

2.  Under  Laws  1885,  c.  342,  S  18,  provid- 
ing that  the  courf  of  record  which  first  obtains 
jurisdiction  of  an  action  to  foreclose  a  me- 
chanic's lien  may,  on  the  application  of  the 
owner  or  others  interested,  take  to  itself  for 
trial  all  subsequently  commenced  actions  of 
like  character,  and  consolidate  them,  the  city 
court  of  New  York  may  consolidate  with  an 
action  brought  therein  an  action  subsequently 
brought  in  the  supreme  court.— Boyd  v.  Stew- 
art, (City  Ct.  N.  Y.)  24  N.  Y.  S.  830,  30  Abb. 
N.  0. 127. 

Acljoiiilng  Iiandowners. 

See  "Boundaries." 

Adjounmiexit. 

See  "Continuance." 

AdiniziiBtratioxi. 

See  "Executors  and  Administrators.** 

ADMTEtAIjTT. 

Jurisdiotion  of  state  courts. 

Const.  U.  S.  art.  3,  $  2,  gives  the  courts 
of  the  United  States  jurisdiction  over  all  cases 
of  fldmirally  and  maritime  j unsanction.  Rev. 
St.  U.  S.  §  711,  provides  that  "the  jurisdiction 


vested  in  the  courts  of  the  United  States  in  ih^ 
cases  and  proceedings  hereinafter  meDti<«?' 
shall  b»»  exclusive  of  the  courts  of  the  wren 
states:  •  ♦  ♦  (3)  Of  all  civil  cansee  of  ti 
miralty  and  maritime  jariadictioii,  savia;  ts 
suitors  in  all  cases  the  right  of  a  coiiun(a-l&i 
remedy  when  the  common  law  Is  competeot  r. 
give  it."  Hdd,  that  the  state  coorto  harp  v 
jurisdiction  of  equitable  actions  to  enforce  □a'v 
time  liens.~Brown  v.  Gray*  (Sap.)  24  N.  L  §. 
61. 

Adverse  Party. 

Examination  before  trial,  see  "Dtsoomy,"  U 

Affidavit. 

For  attachment,  see  "Attachment,**  4,  & 
For   chanf?e   or   venue,    see    "Venue  in  Of- 

Cases,"  5,  6. 
In  support  of  motions,  see  "Practice  is  Chi 

Cases,"  3. 

Agency. 

See  "Principal  and  Agoit^ 

Alcoholic  Idquora 

See  "Intoxicating  liquors." 

Alimony* 

See  "DlTOwe,"  1-7. 

Amendment. 

Of  pleading,  see  "Pleading,*'  3,  4. 

Ancient  Instruments. 

See  "Bjectment,''  2. 

Ancillary  Administration. 

See  "Executors  and  AdminlstTatan»''  21 

Annulment. 

Of  marriage,  see  "Marriage,"  2. 

Antenuptial  Contracts. 

See  "Husband  and  Wife,*'  5. 
APFEAIi. 

L  REQUISITES, 
n.  PRACTICE. 

III.  REVIBW. 

IV.  EPFECT  OF  APPEAL. 
V.  DECISION. 

See,  also,  "Certiorari.** 

Exceptions  to  instructions,  see  'Trial**  i 

Objections  to  eridence,  see  "Trial,''  2. 

L  REQUISITES. 

Notice  of  appeal. 

1.  Under  Code  CirU  Proc  I  1300.  p:^^; 
ing  that  an  appeal  must  be  taken  by  seru: ; 
written  notice  to  the  effect  that  tlie  i??f-*-* 
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appeals  from  the  judgment  or  order,  a  notice 
stating  an  appeal  from  the  judgment  in  the 
case,  and  then  that  * 'appellant  intends  to  bring 
up  for  review,  upon  such  appeal,  the  order 
dated  the  25th  day  of  October,  1892,  denying 
defendant's  motion  for  a  new  trial  herein  on 
the  judge's  minutes,"  is  sufficient  notice  of  ap- 
peal from  the  order.— Pfeffer  v.  Buffalo  Ry. 
Co.,  (Super.  Buff.)  24  N.  Y.  S.  490. 

n.  PRACTICE. 
Becord. 

2.  A  judgment  rendered  for  defendant,  on 
the  ground  that  plaintiff  had  already  recovered 
on  the  same  cause  of  action,  will  be  reversed 
when  no  record  of  any  such  prior  judgment  ap- 
oears  in  the  return  of  the  trial  justice,  and  the 
return  does  not  show  that  any  such  record  was 
oflfpred  in  evidence,  or  that  any  concession  of 
the  recovery  of  such  judgment  was  made  in  be- 
half of  plaintiff.— Foen  v.  Scott,  (Com.  PI.  N. 
Y.)  24  N.  Y.  S.  574. 

Appeals  from  inferior  courts. 

3.  Where  both  parties  to  an  appeal  base 
their  rights  on  certain  provisions  of  defend- 
ant corporation's  articles  of  association,  which 
appear  to  have  been  received  in  evidence  on 
the  trial,  but  not  returned,  the  return  should 
be  perfected,  and  a  hearing  allowed. — ^Krakow- 
<ki  v.  North  New  York  Co-operative  Bldg.  & 
Loan  Ass'n,  (Com.  PI.  N.  Y.)  24  N.  Y.  S. 
1138. 

4.  Under  Code  Civil  Proc  S  3063,  provid- 
ing that  in  appeals  from  justices  the  appellate 
<'Ourt  **must  render  judgment  accordmg  to 
the  justice  of  the  case,  without  regard  to  tech- 
nical errors  or  defects  which  do  not  affect  the 
merits,"  the  appellate  court  should  not  affirm 
a  judgment  of  default  rendered  by  a  justice, 
because  the  validity  of  the  debt  was  not  dis- 
puted by  defendant,  where  there  had  been  no 
Aervioe  on  defendant,  the  error  complained  of 
beiuK  jurisdictional,  and  not  technical. — ^Kings- 
ford  V.  BuUer,  (Sup.)  24  N.  Y.  S.  1094. 

5.  Under  Civil  Ode  Proc.  §  3063,  relat- 
ing to  appeals  from  justice's  court  in  civil  ac- 
tions, which  provides  that  the  appellate  court 
must  render  judgment  according  to  the  justice 
)f  the  case,  without  regard  to  technical  errors, 
it  is  error  for  the  county  court  to  reverse  a 
judj^ment  of  a  Justice  of  the  peace  because  he 
lUoTved  plaintifc  a  small  amount  more  interest 
:han  he  may  have  been  entitled  to.— Kilmer 
r.  Messling,  (Sup.)  24  N.  Y.  S.  343. 

III.  REVIEW. 
:n  general. 

6.  An  objection  to  the  regularity  or  suffi- 
iency  of  the  affidavit  on  which  an  order  was 
aade  to  show  cause  why  a  motion  for  a  bill 
f  particulars  should  not  be  granted  cannot  be 
aised  on  appeal  from  the  final  order  granting 
he  motion,  but  should  be  addressed  to  the 
pecial  term.— Wooster  v.  Bateman,  (Super.  N. 
\)  24  N.  Y.  S.  112. 

7-  After  an  order  had  been  entered,  reviv- 
ifT  an  action,  in  the  name  of  the  original  plain- 
iCTs  administrator,  judgment  was  rendered 
1  favor  of  the  substituted  plaintiff.  Held,  that 
le  order  of  revival  was  merged  in,  and  super- 
Kled    by,  the  judgment,  and  could  not  be  re- 


viewed on  appeal.— Milbank  v.  Jones,  (Super. 
N.  Y.)  24  N.  Y.  S.  356. 

Adhering  to  theory  pursued  below. 

8.  In  an  action  against  a  boarding-house 
keeper  for  the  loss  of  apparel  belonging  to  a. 
boarder,  and  stolen  from  his  room  during  his 
absence,  where  it  appears  from  the  justice's  re- 
turn and  the  proceedings  on  the  trial  that  the 
complaint,  which  was  oral,  was  founded  on  a 
charge  of  negligence  on  defendant's  part,  and 
that  theory  was  acquiesced  in  by  both  parties, 
plaintiff  cannot  have  a  judgment  in  his  favor 
affirmed  on  appeal  on  the  ground  that  the  evi- 
dence showed  a  conversion  by  defendant,  she 
having  taken  possession  of  his  room  dnrim?  his 
temporary  absence.— Siegman  v.  Keeler,  (Ck)m. 
PL  N.  Y.)  24  N.  Y.  S.  821. 

Objections  not  raised  below. 

9.  An  objection  that  an  action  on  a  life  in- 
surance policy  shomu  not  have  been  tried  to  a 
jury  because  an  equitable  defense  was  pleaded 
comes  too  late  when  it  1:^;  first  made  on  appeal. 
— Megrue  v.  United  Life  &  Ace.  Ins.  Co.,  (Sup.) 
24N.  Y.  S.  6ia 

Presumptions. 

10.  m  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  a  referee  took 
the  official  oath.— Hatfield  v.  Malcolm,  (Sup.) 
24  N.  Y.  S.  596. 

Weight  and  sufficiency  of  evidence. 

11.  A  referee's  finding  as  to  the  conditions 
on  which  a  deed  was  to  be  delivered  by  a 
depositary  in  escrow,  which  is  siipiwrted  by 
the  testimony  of  the  grantee  and  the  deposita- 
ry, and  by  circumstances  and  a  letter  of  the 
grantor,  will  not  be  disturbed,  though  contrary 
to  the  testimony  of  the  grantor  and  another 
witness.— Carleton  v.  Packard,  (Sup.)  24  N.  Y. 
S.  1120. 

12.  Where  the  evidence  tends  to  support 
the  finding  of  a  referee,  the  general  term  will 
accept  the  referee's  conclusions  upon  the  facts. 
— Penfield  v.  Sage,  (Sup.)  24  N.  Y.  S.  994. 

Id.  Though  the  evidence  to  sustain  the  find- 
ings of  a  referee  in  stating  an  account  is  unsat- 
isfactory, such  findings  will  not  be  disturbed 
on  appeal,  where  there  is  no  reason  for  believ- 
ing that  the  appellate  court  could  reach  a  more 
satisfactory  conclusion. — Gonboy  v.  Cunning- 
ham. (Sup.)  24  N.  Y.  S.  75. 

14.  In  an  action  for  injuries  from  a  defect- 
ive dump  car  on  which  plaintiff  was  employed 
in  transporting  material,  the  evidence  being 
conflicting  as  to  whether  the  car  was  defective, 
or  whether  it  was  left  in  an  unsafe  condition 
by  fellow  servants,  a  finding  for  plaintiff  will 
not  be  disturbed. — Soderman  v.  Troy  Steel  & 
Iron  CJo.,  (Sup.)  24  N.  Y.  S.  401. 

15.  Under  CJode  Civil  Proc.  §  2822,  giving 
the  surrogate  of  the  county  in  which  an  infant 
resides  jurisdiction  to  appoint  a  guardian  for 
the  infant,  the  surrogate  having,  on  conflicting 
evidence,  determined  the  residence  of  the  infant 
to  be  within  his  county,  his  derision  will  not 
be  reviewed  on  appeal. — In  re  Sherman,  (Sup.) 
24  N.  Y.  S.  283;    In  re  Conde,  Id. 

Harmless  error. 

16.  An  instruction  that  plaintiff  should  re- 
cover the  entire  amount  of  nls  claim,  If  a  cer- 


Digitized  by  V^OOQIC 


1156 


INDEX. 


tain  fact  existed,  is  not  prejudicial  to  defend- 
ant, where  the  instruction  further  states  that, 
in  the  absence  of  such  fact,  plaintiff  can  hare 
only  a  partial  recovery,  and  the  jury  find  for  a 
part  only  of  plaintiflTs  claim.— Beakes  v.  Phoe- 
nix Ins.  Co.,  (Sup.)  24  N.  Y.  S.  544. 

17.  Where  the  court  makes  an  error  in  re- 
ceiving evidence,  but,  before  the  witness  leaves 
the  stand,  recalls  the  ruling,  and  strikes  out 
the  objectionable  evidence,  it  will  ordinarily  be 
presumed  that  the  error  is  harmless.— Yale  v. 
Curtiss,  (Sup.)  24  N.  Y.  S.  981. 

18.  Where,  in  an  action  for  damages  for 
breach  of  warranty  of  a  horse,  the  judgment 
of  the  justice  for  plaintiff  is  sustained  by  the 
evidence,  it  is  error  to  reverse  it  because  evi- 
dence was  admitted  of  the  cost  of  the  use  of 
another  horse  to  favor  the  one  purchased, 
when  no  special  damage  for  such  cost  was 
claimed,  and  it  was  not  offered  on  the  question 
of  damages,  but  in  explanation  of  what  had 
been  drann  out  by  cross-examination  of  the 
witness.— Merris  v.  Hunt,  (Sup.)  24  N.  Y.  S. 
976. 

19.  Error  cannot  be  predicated  on  a  ruling 
which  compels  plaintiff  to  elect  on  which  count 
of  his  complaint  he  will  proceed,  when  he  is 
not  entitled  to  recover  on  either. — ^Manning  v. 
Lyon,  (Sup.)  24  N.  Y.  S.  265. 

IV.  EFFECT  OF  APPEAL. 

Necessity  of  undertaking  to  stay  pro- 
ceedings. 

20.  Code  Civil  Proc.  §  8375,  provides  for  ap- 
peals to  the  general  term  from  judgments  and 
orders  in  proceedings  under  tlie  "Condemna- 
tion Act,"  and  that  such  appeals  shall  be  gov- 
erned by  chapter  12,  tit.  4,  regulating  appeals 
to  the  general  term  in  civil  actions,  but  "the 
proceedings  of  plaintiff  shall  not  be  stayed  up- 
on such  an  appeal,  except  by  order  of  the  court, 
upon  notice  to  him."  Held,  that  such  an  ap- 
peal from  a  judgment  in  favor  of  one  who  held 
the  fee  to  certain  property,  and  against  one 
who  held  the  same  under  a  lease  from  a  former 
owner,  and  from  an  order  confirming  the  award 
of  commissioners  assessing  defendant's  dam- 
ages, would  not  be  stayed  where  defendant 
tendered  no  bond  for  damages  resulting  from 
such  stay,  and  where  it  did  not  appear  that 
plaintiff  was  unable  to  pfy  all  damages  as- 
sessed.—Manhattan  Ry.  Co.  V.  Stroub,  (Sup.) 
24  N.  Y.  S.  68. 

V.  DECISION. 

Affirmance. 

21.  Where  the  j)arties  to  an  action  construe 
differently  an  <H)inion  of  the  court  of  appeals 
on  a  former  appeal,  and  it  is  not  entirely  clear 
that  the  views  of  plaintiffs,  though  in  accord- 
ance with  the  decision  of  tne  general  term  at 
a  former  trial,  are  supported  by  the  opinion  of 
the  court  of  appeals,  and  where  the  case  will 
undoubtedly  be  carried  again  to  the  court  of 
appeals,  a  judgment  for  defendants  will  be  af- 
firmed.—(rroenleaf  V.  Brooklyn,  h\  &  C.  L  Ry. 
Co.,  (Sup.»  24  N.  Y.  S.  526. 

Dismissal. 

22.  Where  an  order  appealed  from  is  super- 
seded by  a  judgment  rendered  on  a  subsequent 
trial  of  the  action,  the  appeal  from  auch  order 


will  be  dismissed.— HiGlbank  t.  JoneSp  CSoper. 
N.  Y.)  24  N.  Y.  8.  366. 

AFPEABANCB. 

Effect  as  waiver  of  objections. 

Tn  summary  proceeding  before  a  joiti>? 
to  dispossess  tenants  for  nonpayaient  of  res:. 
an  irregularity  in  the  service  of  process  is  ccred 
by  defendants*  general  appearance  on  the  rf- 
turn  day.— Grafton  v.  Brigham,  (Sup.)  24  N.  I. 
S.  54. 

Applicatloxu 

For  insnraiLoe,  see  "Insurance,"  4. 

Appointment. 

Of  trustees,  see  "Trusts,**  3,  4. 

ABBSST. 

In  civil  action. 

An  order  of  arrest  was  granted  <m  tk 
ground  that  certain  money  had  been  obtaiifo 
from  plaintiff  through  deceit,  and  receired  tf 
defendant  in  a  fiduciary  capacity.  Hie  aB^h- 
vit  of  defendant,  on  motion  to  vacate  th**  ^. 
der,  showed  that  the  plaintiff  had  adrao-^i 
the  money  with  intent  to  go  into  business  *"  *i 
defendant,  and  under  a  promise  by  plaiii^jS* 
advance  a  large  sum  to  purchase  an  intt::^ 
therein.  A  letter  from  plaintiff*  some  mai-t:' 
after  the  discovery  of  the  alleged  fraud.  iib'^« 
continued  confidence  in  the  integrity  of  dt-ft-.> 
ant,  and  in  the  success  of  the  business  H'> 
that  the  order  was  properly  vacated. — ^Baas? 
V.  Timayenis,  (Sup.)  24  N.  Y.  S.  76, 

Assets. 

Of  decedent*8  estate,  see  "Execators  and  Ai- 
mlnistrators,**  3,  4. 

ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  0?>1'- 
ors.*' 

Wiiat  is  assignable. 

1.  A  covenant  in  a  bill  of  sale  of  a  <»  •• 
business,  whereby  the  covenantor  bauod  k.: 
self  not  to  engage  in  the  same  bnsinesj^  ^'i 
a  half  mile  of  the  bargained  premises.  !  -r 
period  of  five  years,  is  assignable,  in  c»"«iiie- 
with  a  sale  of  such  business  by  tbe  coTeniB- 
— Greite  v.  Hendricks,  (Sup.)  24  N.  Y.  &  .'-■ 

2.  Plaintiff  offered  a  large  quantity  of  tr 
for  sale  at  auction,  and  agreed  to  allow  ci<-: 
ants  a  rebate  on  purchases  made  by  tt-s 
not  less  than  a  certain  quantity.     HM,  xkt:  - 
fendants  were  not  entitled  to    snch  n]V>7j 
where  they  procured  others   to    buy  the  :t- 
for  them,  as  the  contract  gave  merely  a  ;«-' 
sonal  privilege,  and  was  not  assi^nabli^'— N  ^  * 
V.  Zuricalday,  (Super.  N.  Y'.)   24  N.  Y.  S.  L 

8.  Where  plaintiff  agreed   to  allow  .^^? 
ants  such  rebate  because  they  ^were  the  -*r£-!'' 
fruit  bH£ers  in  the  country,  and  large  pa?ffc*- 
by  thenr  would  stimulate  others   to  tr^.  ' 
agreement  created  a  personal  trast,  whki  rr=^ 
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be  discharged    onXj   by    defendants*    personal 
act8.-Nixon  t.  Znricalday,  (Super.  N.  Y.)  24 
N.  Y.  S.  121.  2  ADsc.  Hep.  541. 
Equitable  assignment. 

4.  By  agreement  on  a  settlement  between 
defendants,  as  executors  of  a  mortgagee,  and 
the  mortgagor,  defendants  held  $25,000  as  se- 
curity against  certain  claims  on  the  mort- 
gaged premises  for  materials  furnished  to 
the  mortgagor,  which  were  in  dispute,  and  if 
the  defense  to  the  claims  was  successful  the 
mouey  thus  held  was  to  be  paid  to  O.,  wife  of 
the  mortgagor.  Afterwards,  O.  authorized  de- 
fendants, in  writing,  **to  compromise,  settle 
with,  and  pay  to"  plaintiffs,  in  full  settlement 
of  their  claim,  not  to  exceed  a  certain  sum. 
This  paper  was  giyen  to  defendants,  but  was 
never  used,  nor  was  a  compromise  with  plain- 
tiffs ever  made  or  undertaken.  Hdd  not  to  con- 
stitute an  assignment  of  a  part  of  the  sum  held 
as  security,  so  as  to  render  defendants  liable 
to  plaintiffs  for  the  amonnt  they  were  author- 
ized to  pay  as  a  compromise.— Bllaber  v.  Taylor, 
(Sup.)  &  N.  Y.  S.  81. 

What  passes  by  assignment. 

5.  In  an  action  to  recorer  money  lost  in 
<»rtain  inyestments,  which  plaintiff  had  been 
induced  to  make  with  a  certain  firm  through 
false  representations  of  defendant,  it  appeared 
that  some  time  after  the  investments  the  firm 
failed,  and  plaintiff  executed  an  agreement 
with  defendant  to  assign  at  any  time,  or  hold 
subject  to  defendant's  order  all  his  claims  up- 
on obligations  of  the  firm,  and  arising  out  of 
his  dealings  with  the  firm,  and  all  the  members 
thereof,  as  against  said  firm,  and  all  other 
persons;  said  agreement  being  intended  to  be 
of  the  most  comprehensive  character,  and  to 
be  evidenced  by  all  such  instruments  in  writ- 
ing as  might  be  necessary.  Bdd,  that  the 
agreement  in  terms  included  any  claims  plain- 
tiff might  have  had  against  defendant,  and 
hence,  in  order  to  avoid  its  effect,  fraud  or 
mutual  mistake  would  have  to  be  shown. 
Ingraham,  J^  dissenting.— James  v.  Work, 
<Sup.)  24  N.  Y.  S.  149. 

ASSIGNMENT  FOB  BENEFIT 
OF  OBEDITOBS. 

See^  also,  "Fraudulent  Conveyances." 
Power  of  corporation  to  make,  see  "Corpora- 
tions." 15. 

"What  constitutes. 

1.  A  transfer  by  an  insolvent  of  all  his 
property  to  one  of  several  of  his  creditors,  to  be 
applied  to  the  payment  of  a  bona  fide  debt,  is 
valid;  not  bein^  a  general  assignment  for  the 
benefit  of  creditors,  within  the  moaning  of 
Laws  1S87,  c  503,  providing  that  in  all  general 
assignments,  no  preference  shall  be  valid,  ex- 
cept to  the  amount  of  one-third  of  the  value 
of  the  assigned  estate,  etc. — ^Tompkins  v. 
Hunter,  (Sup!)  24  N.  Y.  S.  8. 

2.  A  transfer  of  property  by  a  debtor  to 
leveral  creditors  which  recites  that  it  is  "se- 
•nrity  for"  the  debts,  and  authorizes  the  cred- 
tors  to  sell  the  property,  apply  the  proceeds 
o  the  debts,  and  return  excess,  if  any,  to  the 
lebtoFH,    is   not   a  general   assignment,    but   a 


pledge,  and  therefore  not  within  Laws  1887,  c. 
508,  declaring  void  preferences  in  general  as- 
signments, except  to  the  amount  of  one-thircf 
of  the  assigned  estate.— Maass  v.  Falk,  (Sup.) 
24  N.  Y.  S.  44& 

By  partnership. 

S.  An  assignment  for  the  benefit  of  credit- 
ors, executed  by  a  member  of  a  firm,  and  set- 
ting forth  in  the  acknowledgment  that  he  was 
authorized  by  his  partner  to  sign,  will  be  held  to 
have  been  authorized,  in  the  absence  of  evidence 
to  the  contrary. — Sherman  v.  Jenkins,  (Sup.)  24 
N.Y.S.  18a 

ASSOCIATIONS. 

See,    also.    "Benevolent    Societies;**    "Corpora- 
tions;" "Religious  Societies." 

Liability  of  members. 

1.  The  members  of  a  mutual  aid  h^socia- 
tion,  with  a  fluctuating  membership,  the  of- 
ficers of  which  are  not  auThorizi^l  to  pledgi^ 
the  individual  credit  of  the  members,  snd  the 
expenses  of  which  are,  under  the  by-laws, 
to  be  paid  out  of  a  particular  fund,  raised  by 
setting  apart  a  certain  percentage  '»f  the 
monthly  dues,  are  not  liable  for  the  saUry  of 
the  manager,  so  as  to  authorize  him  to  bring 
an  action  against  the  treasurer  therefor  under 
Code  Civil  Proc.  S  1919.— (xeorgeson  v.  CafErey, 
(Sup.)  24  N.  Y.  S.  971. 

Insolvency — Liability  for  dues. 

2.  A  member  of  an  incorporated  club  is  lia- 
ble for  semiannual  dues,  payable  in  advance, 
though,  after  they  are  due,  but  before  pay- 
ment, the  club  becomes  insolvent,  and  goes 
into  the  hands  of  a  receiver.— Freedman  v. 
Chamberlain,  (Sup.)  24  N.  Y.  S.  38a 

ASSUMPSIT. 

Pleading—Complaint. 

1.  A  complaint  alleged  that  plaintiffs*  as- 
signor deposited  certain  N.  bonds  with  defend- 
ant under  a  written  agreement  with  defendant 
and  others,  and  received  a  certifir»ato  which  en- 
titled him  to  stock  in  a  new  company,  when 
formed,  which  certificate  was  duly  assigned  to 
plaintiffs;  that  the  company  was  never  formed, 
and  in  a  suit  to  terminate  the  trust  a  decree 
was  entered  that  defendant  sell  the  bonds  de- 
posited by  the  holders  of  certain  certificates, 
including  the  N.  bonds,  to  create  a  fund  for  the 
expenses  of  the  action,  the  surplus  to  be  dis- 
tributed among  the  actual  holders  of  the  trust 
certificates;  that  the  proceeds  of  bonds  other 
than  the  N.  bonds  were  used  to  pay  the  costs 
and  expenses;  and  plaintiffs  demanded  the 
amount  received  from  the  sale  of  the  N.  bonds. 
Held,  that  the  complaint  failed  to  state  a  cause 
of  action,  since  there  was  no  allegation  of  the 
amount  of  the  expenses,  nor  what  share  should 
be  paid  out  of  the  proceeds  of  the  sale  of  the 
N.  bonds. — Carman  v.  Farmers'  Jjoan  &  Trust 
Co.,  (Sup.)  24  N.  Y.  S.  39.  •* 
Evidence— Sufficiency. 

2.  In  an  action  for  work  done  by  plain- 
tiffs on  defendant's  house,  it  appeared  that 
defendant  had  contracted  with  one  S.  to  do  cer- 
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tain  work  at  an  agreed  price,  and  that  S. 
Bnboontracted  with  plaintiffs.  On  completion 
of  the  contract  extra  work  was  required, 
and  plaintiffs  did  it  at  S/s  request  S.  tes- 
tified that  defendant  requested  him  to  employ 
carpenters  to  do  the  extra  work,  but  defend- 
ant testified  that  his  contract  was  solely  with 
S.  At  a  certain  time,  S.  told  plaintiffs  not 
to  press  their  claim,  as  defendant  was  short, 
and  about  the  same  time  collected  all  that  was 
due  him.  Hetd,  that  a  finding  that  plaintiffs 
were  S.'s  subcontractors  in  doing  such  extra 
work  was  proper.— Jeans  t.  Bolton,  (Super. 
N.  Y.)  24  N.  Y.  S.  916. 

8.  In  an  action  by  an  executrix  to  recover 
money  received  by  defendant  from  deceased, 
it  appeared  by  evidence  of  the  bookkeeper  for 
both  defendant  and  deceased  that  the  money 
was  invested  for  deceased  in  a  contract  with  a 
firm  which  afterwards  failed.  After  the  failure 
of  the  banking  firm,  deceased,  in  a  letter  in 
evidence,  approved  of  the  investment.  Beld, 
that  the  court  properly  directed  a  verdict  for 
defendant— Kane  v.  Belknap,  (Sup.)  24  N.  Y. 
S.  167. 

Asstunption  of  Kisks. 

See  "Master  and  Servant,"  11-16. 

ATTACHMENT, 

See,  also,  "Execution." 

Before  justice,  see  "Justices  of  the  Peace,"  3. 
Deducting  sheriff's  fees  from  attached  property, 
see  "Sheriffs  and  CJonstables,"  1. 

Grounds. 

1.  An  affidavit  against  a  company  manu- 
facturing woolen  cloth,  stating  that  the  com- 
pany was  not  engaged  in  selling  wool,  but  that 
affiant  saw  a  load  of  wool  at  the  depot,  being 
shipped  away,  which  the  person  in  charge  of 
it,  who  worked  for  some  one  else,  told  affiant 
came  from  the  company's  factory,  does  not 
show  a  fraudulent  disposition  by  the  company 
of  its  property,  even  admitting  that  the  wool 
came  irom  its  factory. — CJentral  Nat.  Bank  v. 
Ft  Ann  Woolen  Co.,  (Sup.)  24  N.  Y.  S.  (MO. 

2.  AUegations,  in  an  affidavit,  of  fraudulent 
disposition  by  the  president  and  chief  stock- 
holder of  a  corporation  of  his  individual  prop- 
erty, will  not  warrant  an  attachment  against 
the  corporation. — Central  Nat.  Bank  v.  Ft 
Ann  Woolen  Co.,  (Sup.)  24  N.  Y.  S.  640. 

3.  An  affidavit  stated  that  defendant  B.'s 
wife  held  a  mortgage  on  his  lands,  which  at  her 
death  she  bequeathed  to  him:  that  recently, 
intending  thereby  to  place  the  mortgage  beyond 
the  reach  of  his  creditors,  and  to  make  it  ap- 
pear to  be  a  valid  lien  on  his  land,  he  trans- 
ferred it  to  certain  persons  without  considera- 
tion, on  the  pretense  that  as  to  it  there  was 
a  trust  in  their  favor,  though  he  knew  such 
trust  had  been  declared  void.  Heldf  that  this 
was  a  sufficient  statement  of  an  attempted 
fraudulent  disposition  of  property  by  B.— (Cen- 
tral Nat  Bank  v.  Ft  Ann  Woolen  Co.,  (Sup.) 
24  N.  Y.  S.  640. 

Affidavit. 

4.  An  affidavit  stated  that  affiant  was  pres- 
ident of  plaintiff  bank;    that  he  had  known  de- 


fendant B.,  president  of  defendant  compute, 
for  years;  that  B.  had  been  a  ru^it^mff 
of  plaintiff  for  several  years;  that  two  or 
three  years  before,  B.,  desiring  to  extend  liii 
credit,  and  that  of  defendant  company.  w\± 
plaintiff,  made  certain  statements  to  affiant. 
which  were  repeated  from  time  to  time  down  t>^ 
within  three  months  of  making  the  affidavit; 
and  that  defendants,  from  time  to  time,  (k>- 
talned  loans  from  plaintiff  because  of  snch  rep- 
resentations. Held,  that  it  justified  a  condB- 
sion  that  affiant  was  president  of  ^e  bank  at 
the  time  of  the  transactions  therein  referred 
to,  and  that  he  had  full  knowledge  of  the  en- 
tire indebtedness  of  defendants  to  plaintiff,  »> 
that  his  statement  that  plaintiff's  <daim  irv> 
over  and  above  all  counterclaims  known  to  hbi 
was  sufficient,  within  Code  Civil  Froc  I  Go•^ 
requiring  the  affidavit  to  show  the  indditedoRv 
of  defendants  to  be  over  and  above  all  cooDt^- 
claims  known  to  plaintiff. — Central  Nat  Ba&k 
V.  Ft  Ann  Woolen  Co.,  (Sup.)  24  N.  Y.  S,  ^X 

5.  An  affidavit  for  attachment  mat^e  bf 
plaintdfiTs  agent  sufficiently  shows  that  plaintif 
IS  entitled  to  the  amotmt  claimed  over  and  2kbof« 
all  conuterclaimF,  where  affiant  alleges  that  b 
has  in  his  possession  the  note  sued  od;  :hit 
defendants  had  admitted  to  him  its  erenitis:: 
and  nonpayment:  and  that,  as  he  is  inforae^ 
by  plaintiff  and  believes,  the  whole  araonat 
thereof  is  due  over  and  above  all  counterdaiaii 
known  to  plaintiff.— Mann  ▼.  Carter,  (Sup.)  24 
N.  Y.  S.  591. 

Complaint. 

6.  An  affidavit  for  an  attachment  ia  as 
action  for  breach  of  contract  against  a  forera 
corporation  alleged  that  defendant  was  a  frr 
eign  corporation,  with  an  office  in  this  star? 
The  complaint  on  which,  together  with  the  i£- 
davit  and  the  summons,  the  attachment  v^" 
granted,  alleged  that  plaintiff  sold  defenias* 
certain  goods,  which  defendant  had  fai'-eu  t 
pay  for.  It  was  not  alleged  when  the  sak 
was  made,  or  where  payment  was  to  b^ 
made,  nor  that  defendant  was  exdaave^ 
engaged  in  business  within  this  star?. 
The  papers  did  not  show  that  the  c»^'- 
tract  was  made,  or  that  the  cause  of  so  ~- 
accrued,  within  the  state.  Plaintiff's  TesS*y^ 
was  not  alleged.  HcUl,  that  it  oould  no:  r^ 
inf erred  that  the  contract  was  made  or  )ffo^^ 
in  this  state,  as  against  a  subsequent  attaekic. 
creditor,  whose  writ  was  regular,  and  fouiii*^ 
on  sufficient  facts  affirmatively  alle?c<i  ai' 
averred.— Smith  v.  Union  ^lilk  Co..  (Saa>  -i 
N.  Y.  S.  79. 

Motion  to  vacate. 

7.  Though  the  affidavits  on  which  an  a^ 
tachment  is  granted  are  insufficient,  the  at- 
tachment will  not  be  vacated  on  motion  of  i 
subsequent  attaching  creditor,  where  the  alE-ii- 
vits  on  whidi  his  attachment  issued  were  alsi? 
insufficient— Central  Nat  Bank  v.  Ft  Ac 
Woolen  Co.,  (Sup.)  24  N.  Y.  S.  64a 

8.  Code  Civil  Proc.  §  682.  providias  tin 
a  defendant  or  his  assignee  may  lawfollj  !3^'^ 
to  vacate  an  attachment  as^iust  the  pp«?eirT 
of  defendant,  does  not  allow  snch  a  raotk-  ^ 
the  assignee  where  similar  motions  th^rrti^:'<^ 
made  by  defendant  have  Iteen  denied.— Scnass 
V.  Vogt,  (Super.  N.  Y.)  24  N.  Y.  Si  483. 
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ATTOBNEY  AND  dJENT. 

Betainer  and  authority. 

1.  The  attorney  retained  by  plaintiff  hay- 
ing failed  to  appear  before  the  referee  because 
of  Illneas,  one  P.  appeared  for  plaintiff,  which 
fact  was  noted  on  Uie  referee's  minutes,  but 
no  formal  order  of  substitution  was  made.  P. 
acted  as  plaintiff's  attorney  until  the  close  of 
the  reference,  and  was  recoifnized  as  such  by 
the  referee.  Held,  that  the  referee  could  not 
afterwards  object  that  P.  was  not  plaintiff's 
attorney,  on  whom  notice  to  end  the  refer- 
ence might  be  seryed,  as  provided  by  Code 
Ciyil  Proc.  §  1019.— Bishop  y.  Bishop,  (Super. 
N.  Y.)  24  N.  Y.  S.  888. 
Compensation. 

2.  8  Key.  St.  (8th  Ed.)  p.  2389,  tit.  19.  (en- 
titled, "Of  Brokerage,  Stockjobbing,  and  Pawn- 
brokers,") §  1,  proyiding  that  no  person  shall 
take  more  than  oO  cents  for  procunng  the  loan 
of  $100  for  one  year,  does  not  apply  to  an  attor- 
ney at  law  who  renders  seryices  in  procuring 
a  loan  for  a  client.— Epstein  y.  Hodgetts,  (City 
Ct.  N.  Y.)  24  N.  Y.  S.  137,  4  Misc.  Rep.  272. 

8.  Where  an  attorney  is  called  into  im- 
portant unfinished  litigation,  to  succeed  distin- 
guished counsel,  who  haye  railed  to  satisfy  the 
client  it  cannot  be  said  that  the  matters  were 
triyial,  and  not  worthy  of  compensation.— Nie- 
mann y.  CoUyer,  (Sup.)  24  N.  Y.  S.  616. 

Enforcement  of  attorney's  lien. 

4.  A  party  to  an  action  cannot  maintain 
proceedings  on  behalf  of  his  attorney  to  en- 
force the  attorney's  statutory  lien  for  his  costs, 
but  such  proceedings  must  be  prosecuted  by 
the  attorney  personally.— -Ay  ery  v.  Ayery, 
(Sup.)  24  N.  Y.  S.  737. 

Attornment. 

See  "Landlord  and  Tenant,"  1,  2. 

Baggage* 

ILiiability  for  loss,  see  "Carriers,"  8L 

BAILMENT. 

See,  also,  "Carriers." 

I^efdigence  ofproprietor  of  boarding  house,  tee 
"Boarding-House  Keepers." 

Xjiability  of  bailee. 

Where  a  horse  is  let  on  a  contract  pro- 
viding that,  on  a  day's  notice,  he  should  be  re- 
trumed  in  the  same  condition  as  when  receiyed, 
compliance  with  the  condition  is  excused  by 
death  of  the  horse  without  fault  of  the  bailee. 
— American  Preservers  Co.  y.  Drescher,  (Super. 
BuflP.)  24  N.  Y.  S.  861. 

BENSVOIiENT  SOdETIBS. 
See,  also,  "Associations.** 
Eaxpulsion  of  member. 

Where  a  member  of  a  beneyolent  asso- 
ciation, against  whom  charges  haye  been  made, 
v^oluntarily  attends  the  meeting  by  which  the 


charges  are  triable,  and  defends  himself  on  the 
merits,  he  thereby  waiyes  the  requirements  of 
the  constitution  and  by-laws  that  he  should 
haye  been  served  with  a  certain  notice  and  a 
copy  of  the  charges,  and  he  cannot  raise  the 
objection  after  an  order  of  expulsion  has  been 
entered  against  him.  People  y.  Musical  Mutual 
Protective  Union,  23  N.  E.  129,  118  N.  Y.  101, 
distinguished.  —  People  v.  Coachman's  Union 
Ben.  Ass'n,  (Super.  N.  Y.)  24  N.  Y.  S.  114. 


See  *'Wfll«.** 


Bequest. 


Bill  of  FarticTilars. 

See  "Pleading,"  7. 


See 


BillB  and  Notes. 

"Negotiable  Inatrnmenta.'* 


BOABDING-HOUSE    KEEPEBS. 

Liability  for  negligence. 

1.  A  boarding-house  keeper  is  liable  for  the 
loss  of  goods  belonging  to  a  boarder  only  if  he 
has  omitted  to  exercise  ordinary  care  to  prevent 
it.-Siegman  v.  Keeler,  (Com.  PI.  N.  Y.)  24  N. 
Y.  S.  821. 

2.  A  boarding-house  keeper  is  under  no  ob- 
ligation to  keep  a  boanler's  room  locked  in  his 
absence. — Siegman  v.  Keeler,  (Com.  PI.  N.  Y.) 
24  N.  Y.  S.  §21. 

8.  The  failure  of  a  boarding-house  keeper 
to  rid  her  house  of  a  boarder  who  had  twice 
failed  to  securely  close  the  front  door  after  en- 
tering late  at  night  does  not  show  a  want  of 
ordinary  care  to  protect  her  patrons'  effects.— 
Siegman  v.  Keeler,  (Com.  PI.  nTy.)  24  N.  Y.  S. 
821. 

Bona  Fide  Purchasers. 

See  "Negotiable  Instruments,"  3-7. 


Bonds. 

Of  sheriffs  and  constables,  see 
Constables,"  4. 


'Sheriffs  and 


BOUND  ABIES. 

Seashore. 

1.  A  ^tent  from  the  Knglish  colonial  gov- 
ernment, in  1668,  to  certain  necks  of  land  on 
Long  Island  sound,  included  all  **woods,  beach- 
es, marshes,  pastures,  creeks,  waters,  lakea, 
fishing,  hunnng,  and  fowling."  The  same  de- 
scription was  carried  into  the  manor  of  Scars- 
dale  Vy  English  grant  in  1701,  in  which  the 
grant  was  widened  so  as  to  include  the  shores, 
bays,  and  harbors.  Such  title  was  unbroken 
down  to  a  conveyance  in  1871.  The  latter  did 
not,  in  terms,  convey  the  land  under  water,  or 
use  the  words  of  the  colonial  ^rrants,  but  it 
was  undisputed  that  the  premises  conveyed 
were  the  same  as  described  in  the  patents. 
Held,   that   the  grantee  in  the  conveyance   of 
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1871  had  title  to  the  strip  of  land  along  the 
Bhore  between  high  and  low  water  mark.— 
Oakes  t.  De  I^ncey,  (Sup.)  24  N.  1.  S.  530. 

2.  Where  the  deed  of  such  premises  in  1871 
reserved  nothing,  and  they  are  described  there- 
in as  "along  the  shore/*  such  description  will 
go  to  low-water  mark,  to  fill  the  requirements 
of  such  deed.— Oakes  y.  De  Lancey,  (Sup.)  24 
N.  Y.  S.  539. 

Establishment  by  agreement. 

S.  On  an  issue  as  to  whether  a  boundary 
lino  was  located  in  the  center  of  a  partition 
wall  between  the  parties*  buildings,  it  appeared 
that  under  the  description  in  plaintiff's  deed 
the  wall  was  wholly  on  his  land,  but  there 
was  in  evidence  an  agreement,  made  75  years 
before  by  the  predecessors  in  title  of  the  par- 
ties, locating  the  line  in  the  center  of  the  wall, 
and  it  appeared  that  plaintiiTs  grantor,  who 
executed  the  agreement,  made  use  of  only 
half  of  the  wall  to  support  his  building,  and 
that  plaintiff  himself,  in  raising  his  building, 
did  the  same.  About  15  years  before  suit 
was  brou)?ht,  defendant  asserted  his  ownership 
of  half  the  wall  bv  changing  the  face  there- 
of to  correspond  with  the  rest  of  the  building, 
and  plaintiff  then  learned  of  the  old  agree- 
ment. Held,  that  the  evidence  established  ac- 
quioRcence  in  the  line  established  by  the  agree- 
ment. Mayham,  P.  J.,  dissenting. — National 
Oommercial  Bank  ▼.  Gray,  (Sup.)  24  N.  Y.  S. 
997. 

4.  Where  adjoining  owners,  by  a  private 
survey,  have  fixed  on  the  wrong  one  of  two 
blazed  lines  as  their  boundary,  there  being 
no  question  as  to  the  real  line,  there  is  no 
such  "practical  location**  as  will  fix  the  line 
by  possession  in  less  than  20  years.— Buchanan 
V.  Ashdown,  (Sup.)  24  N.  Y.  S.  1122. 

Estoppel  to  dispute — Acquiescence. 

5.  Mere  acquiescence  in  the  private  sur- 
vey of  a  doubtful  boundary  line,  where  no  im- 
provements have  been  made  on  the  land,  ex- 
cept clearing  timber,  works  no  estoppel. — Bu- 
chanan V.  Ashdown,  (Sup.)  24  N.  Y.  S.  1122. 

BBEAOH  OF  MABBIAGE 
FROMISE. 

Belease — Postponement. 

1.  The  fact  that  plaintiff,  in  an  action  for 
breach  of  marriage  promise,  consented  to  a  two- 
years  postponement  of  the  wedding  day,  does 
not  relieve  defendant  from  his  promise.— Near- 
ing  V.  Van  Fleet,  (Sup.)  24  N.  Y.  S.  531. 

Evidence. 

2.  In  an  action  for  breach  of  a  marriage 
promise,  plaintiff  may  testify  as  to  her  occni- 
pation.— Yale  v.  Curtiss,  (Sup.)  24  N.  Y.  S. 
981. 

8.  In  an  action  for  breach  of  a  marriage 
promise,  evidence  is  admissible  as  to  prepara- 
tions for  marriage  made  by  plaintiff,  and  as 
to  her  condition  of  hoalth  resulting  from  the 
breach.— Yale  v.  Curtiss,  (Sup.)  24  N.  Y.  S. 
981. 

4.  In  an  action  for  breach  of  marriage 
promise  it  is  error  to  admit  evidence  as  to  the 
property    possessed    by    defendant's    mother.  — 


AldiB  V.  Stewart,  (Super.  N.  Y.)  24  N.  T.  S. 

Sufficiency. 

5.  In  an  action  for  breach  of  promise  of 
marriage   there   was   evidence   that  defeodiDt 
sought  plaintiffs  acquaintance,  and  ai  llie  &nt 
interview  told  her  that  he  had  long  desired  to 
know  her.     Thereafter  for  two  years  he  fre- 
quently took  her  home  from  chorea  and  to  vcb- 
hc  entertainments,  and  often  visited  her  till  U 
o'clock  at  night     Once  they  had  a  coarersa- 
tion  about  a  trip  to  Europe,  from  which  p!ii> 
tiff  might  possibly  have  mf erred  that  def«il' 
ant  contemplated  making  such  a  trip  with  k: 
as   his   wife,   and,  in   speaking   of  onildiiv  i 
house,  he  asked  her  what   lot  she  prefern^^ 
Defendant  also  told  her  that  he  longed  to  mbt 
her  happy,  and  would  do  so,  that  he  was  tnt 
to  her,  and  would  bIwbjm  protect  her,  and  ter- 
eral   times  expressed   his  disi^iproval  of  tev; 
engagements.     While    receiving    these   atte* 
tions  plaintiff  did  not  receive  attentSons  &s:: 
other   men.     Defendant  denied  much  of  ^    \ 
evidence,   and  introduced   facts   to  show  tbit 
there  was  nothing  from  wl^ich  plaintiff  b»i,e    I 
right  to  infer   a  promise  of  nutrriace.    fi'ii- 
that  there  was  evidence  to   go  to  the  JBry.-    i 
Yale  V.  Curtiss,  (Sup.)  24  N.  Y.  S.  98L  j 
Corroboration. 

6.  In  an  action  for  brench  of  marmr' 
promise,  defendant  admitted  that  he  freqnee-?  i 
on  lied  on  plaintiff,  and  took  her  ont  ridxx. 
There  was  also  evidence  of  others  as  to  ti- 
attentions  he  paid  her,  and  that  during  ail  :> 
time  she  received  no  other  male  company.  Ef* 

a  corroboration  of  the  testimony  of  plain tf  u 
to  the  promise,  sufficient  to  warrant  a  sabd?- 
sion  of  the  case  to  tne  jury. — Nearing  ▼.  Vii 
Fleet  (Sup.)  24  N.  Y.  S,  531. 
Instructions. 

7.  Where  the  promise  was  alleged  to  btx* 
been  made  in  August,  and  the  evidence  sbvv* 
that  several  promises  were  made^  it  is  pro;^' 
to  refuse  an  mstruction  that  the  verdict  a:^' 
be  for  defendant  if  the  contract  was  not  mik 
in  August— Nearing  ▼.  Van  Fleet  (Sup.)  24  .>• 
Y.  S.  531. 

BBTDGES. 

Over  canals,  compensation   of   bridge  tesicp. 
see  "States  and  State  Officers,"  2. 

Between  counties— Mandaaius  to  ooo- 
pel  construction. 

Laws    1875,   c.    482,    «    1,    snbd.  5.  "^ 
amended  by  Laws  1880,  c  ^0,  confers  i« »  * 
on   boards  of   supervisors   to    provide  fo:  t 
maintenance  of  bridges  crossing  streams  wh 
form  the  dividing  line  of  counties,  **bnt  no  $c 
bridge  shall  be  constructed  nnle^  the  saia^  > 
authorized  by  a  resolution  adopted  by  a  r. 
jority  of  the  board  of  supervisors  in  ead:  •: 
such  counties."     Hdd,  that  such  statutr  ki^-* 
it  to  the  discretion  of  such  boards  to  deter^Li^ 
whether  or  not   such   a   bridire   shall   b€-  r 
structed,  and,  where  the  board  in  one  ever' 
has  adopted  a  resolution  for  the  constnictifvi  *' 
such  bridge,  mandamus  will  not  lie  to  c*V'. 
the  board  in  the  other  county  to  adopt  a  U* 
resolution.  —  People   v.    Board    SiiD*rs  Qifiet-: 
County,  (Sup.)  24  N.  Y.  S.  563. 
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Building  Contracts. 

See  "Contracts,"  8,  15,  la 

OazLcellatioiu 

Of  contracts,  see  "Bqnity/*  2-4. 
Of  lis  pendens,  see  "Lis  Pendens.'* 

OABBIKRS. 

See,  also,  "Horse  and  Street  Railroads;"  "Rail- 
road Companies." 

Enjorles  to  passengers. 

1.  Where  a  passenger  is  injured  by  the 
breaking  of  the  platform  of  a  street  car  which 
was  crowded  to  its  utmost  capacity,  and  it  ap- 
pears that  the  car  was  one  of  a  number  that 
had  been  used  by  defendant  street-railroad 
i^ompany  for  more  than  12  years,  it  was  proper 
to  submit  to  the  jury  the  question  whether  the 
platform  was  safe,  and  whether  defendant 
knew,  or  could  by  the  exercise  of  reasonable 
?are  hare  known,  that  it  was  unsafe.— Norris 
V.  Brooklyn  City  R.  Co.,  (City  Ct.  Brook.)  24 
S.  Y.  S.  140,  4  Misc.  Rep.  294. 

2.  In  an  action  against  a  street-railroad 
K>mpany  for  personal  injuries,  it  appeared  that 
:he  car  had  stopped  at  a  crossing,  and  was 
started  again  by  the  motorman  while  plaintiff 
f^as  getting  on  the  front  platform.  The  evi- 
lence  showed  that  plaintiff  walked  from  some 
listance  to  the  car,  and  was  in  plain  view  of 
he  motorman  as  he  did  so,  and  was  getting  on 
vithin  two  or  three  feet  of  him.  Mdd,  that 
he  evidence  justified  a  finding  that  the  motor- 
nan  saw  plaintiff  attempt  to  board  the  car,  or 
(hould  have  done  so. — rfeffer  v.  Buffalo  Ky. 
^u.,  (Super.  Buff.)  24  N.  Y.  S.  490. 

3.  The  fact  that  the  crossing  where  the  car 
lad  stopped  was  not  a  regular  stopping  place, 
md  that  stopping  there  was  in  violation  of  de- 
fendant's rules,  did  not  release  defendant's 
lervants  from  the  duty  of  looking  out  for  any 
>e^^4on  attempting  to  get  on  board  the  car 
7hile  stopping  there,  when  the  evidence  showed 
hat  cars  were  constantly  stopped  there,  and 
hat  the  public  had  no  notice  of  such  rule. — 
:*feffer  v.  Buffalo  Ry.  Co..  (Super.  Buff.)  24  N. 
Z.  S.  490. 

4.  An  instruction  that  defendant  was  not 
iable  "if  tiie  motorman  started  tlie  car  while 
Plaintiff  was  attempting  to  board  it  by  the 
Tont  platform,  if  he  was  not  aware  of  the 
ilaintiff's  presence  there,"  was  properly  re- 
used.—Pfeffer  V.  Buffalo  Ry.  Co.,  (Super, 
iuff.)  24  N.  Y.  S.  490. 

5.  In  an  action  for  injuries  received  by  fall- 
ng  through  an  open  space,  from  11%  to  20 
nches,  between  the  station  platform  on  Brook- 
yn  bridge  and  defendants'  car,  on  which  plain- 
iff  was  a  passenger,  it  appeared  that  the  plat- 
brm  was  built  on  a  curve,  so  that  the  ends 
tf  the  car  were  further  therefrom  than  the 
enter,  and  that  thousands  of  passengers  had 
:otten  on  and  off  the  cars  at  that  place  during 
everal  years  preceding  without  any  such  acci- 
ent  occurring.  Held,  that  defendants  were  not 
uilty  of  negligence  on  account  of  the  space  be- 
ween  the  car  and  platform.— Fox  v.  City  of 
Cow  York,  (Sup.)  24  N.  Y.  S.  43. 


6.  Where,  in  an  action  for  injuries  received 
by  falling  from  a  depot  platform,  plaintiff 
claims  that  the  platform  was  not  properly  light- 
ed, it  is  error  to  refuse  to  charge  that,  if  ft 
was  lighted  with  electric  lights,  as  testified  by 
defendants'  witnesses,  the  verdict  must  be  for 
defendants.— Pox  v.  City  of  New  York,  (Sup.) 
24  N.  Y.  S.  43. 

Contributory  negligence. 

7.  An  attempt  to  board  a  stationary  car  by 
the  front  platform  is  not  negligence  per  se. — 
Pfeffer  v.  Buffalo  Ry.  Co.,  (Super.  Buff.)  24 
N.  Y.  S.  490. 

Loss  of  baggage — Limiting  liability. 

8.  Baggage  carried  by  a  woman,  not  a 
pauper,  coming  from  Germany  to  the  United 
States,  consistmg  of  clothing  for  herself  and 
her  two  children,  together  with  some  bed 
feathers  and  covering,  of  the  value  of  $285,  is 
reasonable  in  quantity  and  value,  and  there- 
fore a  provision  in  the  transportation  ticket, 
limiting  the  carrier's  liability  for  loss  of  bag- 
gage to  $50,  is  invalid,  and  will  not  defeat  a 
recovery  for  loss  of  such  baggage.— Glovinskr 
V.  Cunard  Steamship  Co.,  (City  Ct.  N.  Y.)  24 
N.  Y.  S.  136,  4  Misc.  Rep.  266. 

CESTIORABL 

Review — Questions  determined. 

The  le|rality  of  the  municipal  board  can? 
not  be  questioned  on  certiorari  to  review  its 
nroceedings.  since  such  writ  assumes  its  legal 
existence.— JPeople  v.  Board  of  Health  of  Yonk- 
ers,  (Sup.)  24  N.  Y.  S.  629. 

CHAMPERTY  AND  MAINTE- 
NANCE. 

Conveyance  of  land  by  person  oat  of 
possession. 

1.  A  deed  given  by  a  person  out  of  posses- 
sion is  void  for  champerty  against  one  who  for 
eight  years  prior  to  its  execution  had  been  in 
possession  adverse  to  the  grantor.— Snyder  v. 
Church,  (Sup.)  24  N.  Y.  S.  337. 

2.  A  complaint  in  ejectment,  after  setting 
out  plaintiffs  claim  of  title,  alleged  that  de- 
fendant, claiming  an  interest  in  the  premises, 
by  collusion  with  one  B.  recovered  a  Judgment 
against  B.  for  possession;  that  a  writ  of  pos- 
session was  pretended  to  be  issued  by  the  sher- 
iff, but  was  never  executed,  and  possession  was 
not  delivered  to  defendant  under  the  writ; 
that,  before  the  action  against  B.  was  brought, 
B.  had  conveyed  his  title  to  the  land  in  suit  to 
the  predecessor  in  title  of  plaintiff's  grantor, 
in  whom  the  title  was  vested  at  that  time; 
that,  after  such  judgment  against  B.,  defend- 
ant obtained  possession  of  the  premises  under 
an  agreement  with  a  life  tenant  thereof.  There 
was  no  evidence  of  any  claim  of  a  specific  title 
in  defendant  adverse  to  that  of  plaintiff's  gran- 
tor. Held^  that  it  was  error  to  grant  a  nonsuit 
on  the  ground  that  the  deed  to  plaintiff  was 
champertous,  (4  Rev.  St.  [8th  Ed.]  ^.  2453,  § 
147,)  as  made  while  defendant  was  m  posses- 
sion under  a  claim  of  title  adverse  to  plain- 
tiff's grantor.— Sand  v.  Church,  (Sup.)  24  N. 
Y.  S.  251;    Shafer  v.  Same,  Id. 
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Charter  Party. 

See  ''Shipping.*' 

CHATTEL  MOBTGAGES. 

VaUdlty. 

1.  A  chattel  mortgage  on  goods  in  a  store, 
which  are  being  sold  from  time  to  time,  is  not 
necessarily  void  as  against  creditors.— Hills  ▼. 
White.  (Sup.)  24  N.  Y.  S.  1065. 

Unrecorded  mortgage — Who  entitled  to 
priority. 

2.1/aws  1833,  c.  279,  §  1,  whidi  proTides 
that  a  mortgage  of  chattels,  not  accompanied 
by  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession,  shall  be  abso- 
lutely Toid,  "as  against  creditors  of  the  mort- 
gagor,'* unless  filed  in  the  proper  office,  applies 
to  creditors  at  large  who  become  such  after  the 
execution  of  the  mortgage,  as  well  as  to  those 
whose  debts  existed  before  that  lime.  21  N. 
Y.  S.  32,  rcTersed.  Karst  v.  Gane,  32  N.  E. 
1073,  136  N.  Y.  316,  followed.— BuUard  v.  Ken- 
yon,  (Sup.)  24  N.  Y.  S.  374;  Same  v.  Harris, 
Id. 

8.  Where  a  mortgagee  in  a  bona  fide  chat- 
tel mortgage,  which  is  void  as  to  creditors  of 
the  mortgaf^ors  because  not  filed  within  a  rea- 
sonable time,  sells  the  property  in  satisfaction 
of  her  debt  before  such  creditors  obtain  any 
lien  thereon  by  execution  or  otherwise,  she  is 
not  liable  to  the  latter,  or  the  receiver  of  the 
mortgagors,  for  the  value  of  the  goods  sold.— 
Stephens  v.  Perrine,  24  N.  Y.  S.  21,  60  Hun, 
578. 

Children. 

See  **Guardian  and  Ward;**  "Infancy;"  "Parent 
and  Child." 

City. 

See  "Municipal  Corporations." 

Claim  and  Delivery. 

See  "Replevin." 

Conunerclal  Agenoies. 

See  "Mercantile  Agencies." 

Common  Carrier. 

See  "Carriers." 

Compensation. 

Of  attorney,  see  "Attorney  and  Client,"  2,  3. 

Complaint. 

See  "Pleading,"  1. 

In  criminal  case,  see  "Criminal  Law,"  2. 

Condemnation  Proceedings. 

See  "Eminent  Domain." 


Condition. 

Of  policy,  see  "Insurance,"  5-10. 

Confession. 

Judgment  by,  tee  "Judgment,"  L 

CONFLICT  OF  IiAWB. 

WillB— Trust  provision. 

Where  a  testatrix  was  a  residnt  d 
New  York,  and  her  property,  all  of  which  ww 
personalty,  was  situated  there,  the  validity  d 
a  trust  provision  in  the  will  most  be  dets* 
mined  by  the  laws  of  New  York,  and  not  ^ 
those  of  the  residence  of  the  cestui  que  trnst- 
Merritt  v.  Corties,  (Sup.)  24  N.  Y.  S.  &Sl 

Consideration. 

Of  contract,  see  "Contracts,"  3. 

Of  mortgage,  see  "Mortgages."  2. 

Of  note,  see  "Negotiable  InstrumentB,"  L 

Consolidation. 

Of  actions,  see  "Action,"  2. 

CONSPIRACY. 

Civil  action — Pleading. 

A  complaint  alleged  that  defenAvSi 
who  were  enniged  in  a  business  similt:  '* 
that  of  plaintiff,  in  furtherance  of  a  con^47Vf 
to  ruin  plaintiff,  agreed  not  to  sell  any  of  ibc 
goods  to  any  person  who  should  deal  in  r^ 
tiff's  goods,  and  that  notice  of  such  agreen^' 
was  given.  Held,  on  demurrer,  that  the  e* 
plaint  sufficiently  alleged  damage  to  plmnf. 
as  well  as  the  fact  of  a  conspiracv.— DB^t-^- 
Watch-Case  Manuf *g  Co.  ▼.  E.  Howard  WtrJ 
&  Clock  Co.,  (Sup.)  24  N.  Y.  S.  647.  3  Mi» 
Rep.  582. 

CONSTTrUnOlTAL  LAW. 

Ex  post  fkoto  law. 

1.  Laws  1892,  c.  662,  amending  P«l  Ca^ 
§  106,  whereby  the  penalty  for  perjory  r^' 
the  former  act,  of  "imprisonment  for  b  <  \^' 
than  two  years  nor  more  than  ten  yeirs^-- 
changed  to  "a  term  not  exceeding  ten  twjs."- 
not  ex  post  facto  as  to  jperjury  committed  ?r:' 
to  its  enactment,  as  it  reduces  the  pcia'rr 
therefor.— People  t.  Hayes,  (Sup.)  24  N.T-^ 
194. 

Impairing  obligation  of  contracts. 

2.  Laws  1889,  c.  406,  proTidiog  for  u  ir 
lowance  of  $1,000  of  property  to  a  wi4oT,  s 
not  unconstitutional,  as  impaiiingtbe  obGistr 
of  contracts.— In  re  Mullican*s£state.  (Ssr. 
24  N.  Y.  S.  321,  4  Misc.  Rep.  361. 
Police  power. 

3.  Pen.  Code.  §  292,  making  it  a  cp^^ 
offense  for  one  who,  as  parent,  has  the  s:" 
or  control  of  a  female  child  under  the  a^e  ef  > 
years,  to  procure  or  assent  to  the  em^^J^- 
of  such  child  as  a  dancer,  is  not  ulcE'^-^ 
tional,  as  depriTing  the  parent  of  the  n^^-    ' 
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the  custody  and  seryices  of  the  child,  and  the 
child  of  the  right  to  follow  a  lawful  occupa- 
tion.    19  N.  Y.  S.  933,  affirmed.— In  re  Ewer, 
(Sup.)  24  N.  Y.  S.  500. 
Ijiberty  of  speech. 

4.  The  making  and  niacin^;  on  public  ex- 
hibition of  a  statute  of  a  decedent  by  unauthor- 
ized persons  is  not  within  the  proyiaions  of  the 
state  constitution  which  secures  to  each  citisen 
the  right  to  freely  speak,  write,  and  publish  his 
sentiments  on  all  subjects. — Schuyler  v.  Curtis, 
(Sup.)  24  N.  Y.  509;    Id.  512. 

Oonstnictioii. 

Of  contract,  see  "Contracts,"  & 

OONTEMFT* 

Wliat  constitutes. 

1.  Where  defendant,  during  the  pendency 
of  an  action  to  restrain  him  from  carrying  on' 
EL  saloon  business,  threatens  to  evade  an  ad- 
verse decision  by  selling  the  business,  and  does 
so  sell  a  few  days  before  the  entry  of  judg- 
ment against  him,  an  order  adjudging  him 
ruilty  of  contempt  was  properly  entered.— 
ireite  v.  Hendricks.  (Sup.)  24  N.  Y.  S.  54(5. 

3,  An  order  directing  a  purchaser  at  a 
mortgage  foreclosure  sale  to  pay  the  deficiency 
irising  on  a  resale  made  m  conseipionce  of  his 
lefault  is  not  within  Code  Civil  Proc.  §  14, 
lubd.  3,  which  declares  that  a  person  may  be 
>iiiii8hed,  as  for  a  contempt,  "for  the  nonpay- 
nent  of  a  sum  of  money  ordered  or  adjudged 
>y  the  court  to  be  paid,  in  a  case  where,  by 
a^v^,  execution  cannot  be  awarde<l  for  the 
collection  of  such  sum,"  since  an  executioL 
aay  be  issued  against  such  purchaser  un- 
ler  section  779,  providing  that  where  costs, 
*or  any  other  sum  of  money,  directed  by  an  or- 
(er  to  be  paid,  are  not  paid,  ♦  ♦  ♦  an  execu- 
ion  against  tne  personal  property,  only,  of  the 
.arty  required  to  pay  the  same,  may  be  issued.** 
-Betz  V.  Buckel,  (Super.  N.  Y.)  24  N.  Y.  S. 
S7,  23  Abb.  N.  C.  278. 
hinishment — Order  or  judgment. 

3.  Where  an  order  adjudging  defendant 
uilty  of  a  civil  contempt  does  not  describe  the 
cts  "which  constitute  the  contempt,  nor  what 
ejfendant  shall  do  to  purge  himself  from  con- 
3ixipt,  nor  adjudges  that  any  particular  acts 
rere  done  or  omitted  which  amounted  to  a 
:>ii tempt,  nor  that  such  acts  impaired  the 
jslxta  of  any  party  to  the  action,  the  order  will 
A  reversed.-^ergin  y.  Deering,  (Sup.)  24  N. 
.   S.  35. 

OontixigQiit  Bemainder. 

M    *T>e€d."  2. 

OONTINXJANCB. 

.t>sence  of  witness. 

An   order   refusing   a   postponement   of 

ial  for  absence  of  a  witness  will  not  be  dis- 

Lrbed    on  appeal  where  it  appears  that  the 

o^iTkg  party  had  for   several   days   previous 

ttie  motion  answered  ready  on  the  call  of  the 


day  calendar,  though  knowing  of  the  witness*' 
absence.— Walbridge  v.  J.  Dewing  Pub.  Co.r 
(Sup.)  24  N.  Y.  S.  602. 

OONTBAOTS. 

See,  also,  "Assignment;"  "Assignment  for  Ben- 
efit of  Creditors;*'  "Assumpsit;"  "Breach  of 
Marriage  Promise;*'  "Carriers,""  "Frauds,  Stat- 
ute  of  ;**  "Fraudulent  ConTeyancee;"  "Gifts;" 
"Insurance;"  "Landlord  and  Tenant;*'  "Mas- 
ter and  Servant;"  "Mortgages;"  "Negotiable 
Instniments;"  "Partnership;"  "Principal  and 
Agent;"  "Sale;"  "Specific  Performance;'- 
••^'endor  and  Purchaser." 

Antenuptial,  see  "Husband  and  Wife,"  5. 

Charter  party,  see  "Shipping." 

Enforcement  of,  see  "Specific  Perfonnance." 

Impairing  obligation  of,  see  "Constitutional 
Law,**  2. 

Implied,  see  "Municipal  Corporations,"  11. 

Of  corporation,  see    Corporations,"  6-©. 

Rescission,  see  "Equity,**^  2-4. 

of  sale,  see  "Sale,'*  2,  8. 

Whfit  constitutes. 

1.  A  writing  which  recites  that  defendant 
has  engaged  W.  for  the  season  of  1890-91, 
"at  a  salary  of  seventy-five  (75)  dollars  per 
week,  subject  to  the  conditions  and  regulationa. 
of  a  contract  which  is  to  be  substituted  for  the 
memorandum,**— is  not  a  contract,  as  it  is  sub- 
ject to  conditions  and  regulations  to  be  there- 


after agreed   on   by  the  parties.  —  Walton   v- 

MkthCT,  (aty  Ct  N.  Y.)  -^ ~    '^^- 

Misc.  liep.  26L 


:.)  24  N.  Y.  S.  307,  4 


2.  Bids  submitted  by  a  manufacturer  for 
supplying  a  corporation  with  stationery  for  the 
ensuing  year,  and  written  notification  of  ac- 
ceptance by  a  duly-authorized  agent  of  the- 
corporation,  constitute  a  contract,  which  re- 
quires the  manufacturer  to  deliver  stationery 
when  called  on  during  the  period,  and  which 
requires  the  company  to  order  all  the  station- 
ery required  by  it  during  such  neriod.— Levey 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  (Super.  N. 
Y.)  24  N.  Y.  S.  124. 

Consideration. 

3.  Where  a  purchaser  of  land  assumes  the 
payment  of  a  mortgage  given  thereon  by  his- 
vendor  to  a  third  person,  a  subsequent  bond 
and  mortgage  given  by  the  purchaser  to  the 
vendor  to  save  the  latter  harmless  from  all 
liability  on  the  mortgage  assumed  is  without 
consideration,  and  void.  Putnam,  J.,  dissent- 
ing.—Coflin  V.  Lockhart,  (Sup.)  24  N.  Y.  S. 
1025. 

Uncertainty. 

4.  An  agreement  by  the  payee  of  a  note 
with  the  maker  that  at  its  maturity  he  will 
double  the  loan  to  the  latter,  and  take  a  new 
note  for  double  the  amount  of  the.  first  one,, 
and  a  mortgage  on  certain  land  to  secure  it,  is 
void  for  uncertainty  in  the  absence  of  any  stip- 
ulations as  to  what  the  terms  of  such  new 
note  and  mortgage  shall  be.— Van  Schaick  v^ 
Van  Buren,  (Sup.)  24  N.  Y.  S.  306. 

Public  policy. 

5.  An  agreement  between  a  sheriff  and  hi» 
deputy  to  divide  all  fees  earned  by  the  deputy,, 
in  so  far  as  it  relates  to  a  division  of  fees  that 
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may  be  earoed  by  any  peace  officer,  is  ▼old,  as 
against  public  policy.— Deyoe  ▼.  Ewen,  (Sup.) 
24  N.  Y.  S.  372;   Same  t.  Wood  worth.  Id.  373. 

Parties. 

6.  Where  a  lease  purporting  to  be  between 
the  owner,  as  party  of  the  first  part,  and  F., 
as  party  of  the  second  part,  is  signed  by  L. 
immediately  under  the  signature  of  F.,  but 
there  is  nothing  in  the  body  of  the  lease,  nor 
In  any  attestation  clause,  indicating  that  L. 
was  a  party  to  the  agreement,  he  is  not  liable, 
4is  a  lessee,  for  rent— Eyans  v.  Conklin,  (Sup.) 
24  N.  Y.  S.  1061. 

7.  Defendant  was  a  physician  and  the 
health  officer  of  the  town  in  which  the  parties 
resided.  He  attended  plaintiff's  family  through 
an  epidemic,  and,  in  a  verified  bill  presented  by 
him  to  the  town,  he  included  an  item  of  $80 
for  this  attendance.  Part  of  his  bill  was  al- 
lowed and  paid  by  the  town,  including  $25  for 
such  attendance,  and  defendant  accepted  the 
sum  so  allowed.  Hdd  sufficient  to  justify  a 
finding  that  defendant's  bill  was  a  charge  against 
the  town,  and  could  not  be  interposed  as  a  coun- 
terclaim in  an  action  by  plaintiff.  —  Wood  v. 
Munson,  (Sup.)  24  N.  Y.  S.  287.  , 

Construction — Building  contracts. 

8.  A  provision  in  a  building  contract  for 
the  payment  of  the  builder  only  on  certificates 
•of  the  architects  that  payments  are  due  will 
not  prevent  recovery  by  the  builder,  when  he 
has  fully  performed  the  contract,  and  the  archi- 
tects refuse  their  certificates  without  sufficient 
•cause.— Van  Keuren  ▼.  Miller,  (Sup.)  24  N.  Y. 
S.  580. 

Railroad  construction  contract — Conclu- 
siveness of  engineer's  decision. 

9.  A  subcontract  for  railway  grading  pro- 
Tided  for  payment  at  different  rates  per  yard 
for  different  classes  of  excavation,  and  that 
a.t  the  end  of  the  work  the  engineer  of  the 
road  should  certify  the  quantity  and  char- 
acter of  the  work  done  by  the  subcontractor, 
and  that  the  latter  should  be  paid  according 
to  such  certificate.  Soon  after  the  work  was 
commenced  the  engineer  told  the  parties  that 
he  would  classify  tiie  work  to  be  done  as  *'75 
per  cent,  solid  rock,"  to  obviate  any  disputes 
S.B  to  measurement,  with  which  arrangement 
the  parties  expressed  themselves  as  satisfied. 
It  did  not  appear  that  either  party  intended 
thereby  to  make  or  consent  to  any  arrange- 
ment outside  of  or  inconsistent  with  the  con- 
tract. Heldf  that  the  engineer's  final  certifi- 
<!ate,  made  after  the  conclusion  of  the  work, 
was  binding  on  the  parties,  though  he  failed 
therein  to  adopt  the  promised  classification.^ 
Dorwin  v.  Westbrook,  (Sup.)  24  N.  Y.  S.  955. 

Performance. 

10.  Plaintiff  agreed  to  furnish  defendants, 
for  a  specified  term,  two  ice  bridges  at  its 
wharves  from  which  to  sell  ice;  and  defend- 
ants agreed  to  furnish  ice  to  be  thus  sold  dur- 
ing such  term.  The  contract  provided  that 
plaintiff  should  receive  a  certain  per  cent,  of 
the  gross  receipts  from  the  sales;  that,  if  either 
of  the  bridges  should  became  uncovered,  plain- 
tiff should  transfer  thereto  ice  from  the  other 
bridge,  and  receive  therefor  50  cents  per  ton; 
that,  '*in  case  botli  of  such  bridges  are  out  of  I 


ice  at  one  time,"  they  should  be  supplied  frm 
plaintiff's  bridges,  **m  the  manner  aforvwi' 
aeld^  that  a  failure  by  defendants  to  Usmk 
ice  for  the  bridges  was  a  breach  of  the  coatno, 
entitling  plaintiff  to  the  50  cents  pa-  v»  fe 
covering  the  bridges  during  the  remaiDde  tf 
the  term.— Independent  Ice  Aas*n  v.  AjkIkyi. 
(Sup.)  24  N.  Y.  S.  611. 

U.  Where  a  subcontractor  proposeB  u>  a*- 
tractors  to  excavate  a  trench  of  certain  dia^s- 
sions,  under  water,  for  a  specified  mm,  Hk 
material  so  dredged  to  be  deposited  vaAm. 
so  as  not  to  interfere  with  said  trendu"  vl 
the  latter  simidy  aoc^t  the  offer,  it  is  not  ue 
duty  of  such  contractors  to  furnish  sndi  d^ 
as  a  place  of  deposit  for  such  dredged  matoiiL 
and  the  subcontractor  is  not  justified  in  tl^ 
doning  the  contract  becaase  the  shore  iiupecfa- 
prevented  him  from  depositing  such  mMXa% 
thereon.  Barnard,  P.  J.,  dissenting.-'Gcgo 
V.  Tebo,  (Sup.)  24  N.  Y.  S.  644. 

12.  Defendant  agreed  to  produce  at  his  thn- 
ter  at  a  fixed  time  an  opera,  of  which  plaiBtif« 
were  proprietors,  and  pay  them  a  certain  rj- 
alty.  Plaintiffs  were  to  famish  certain  Becw 
sanr  materials  by  a  specified  time.  For  fl". 
of  such  materials,  defendant  was  to  "adrao'^" 
&L  sum  stated.  Because  of  the  popularity  of  ts 
opera  which  plaintiffs*  was  to  follow  it  vi- 
kept  on  exhibition  by  defendant  much  N^'* 
than  originally  contemplated.  Def^dant  >.. 
not  "advance**  such  sum,  and  plaintiffs  did  u^ 
furnish  such  material  at  the  time  agreed  a 
but  they  all  treated  the  contract  as  a  coi^wt 
ing  one.  Hdd,  that  defendant  could  Dot  &w 
damages  for  final  refusal  to  produce  the  op& 
on  the  ground  that  time  was  of  the  essexi  'i 
the  contract,  and  plaintiffs  had  failed  to  fc^ 
nish  the  materials  at  the  time  specifri- 
Thorne  v.  French,  (Super.  Ct.  N.  Y.)  24  X  T 
S.  694. 

18.  In  such  case,  plaintiffs  could  not  be  p^ 
in  default  until  defendant  paid  or  "adnncpd 
the  sum  agreed  on  for  part  of  such  materiaK^ 
Thome  v.  French,  (Super.  Ct.  N.  Y.)  24  >'.  1 
S.  684. 
Part  performance. 

14.  Under  an  entire  contract  for  labor  sg 
material,  with  no  provision  for  paymenc  ti 
the  work  is  completed,  th**  contractor  cat  re- 
cover nothing  for  partial  perf ormance^— Oot^ 
V.  Tebo,  (Sup.)  24  N.  Y.  S.  644. 
Failure  to  perform  baildin^  oonbvet- 

Completion  by  owner. 

15.  Plaintiffs  agreed  to  make  certsin  akei- 
tions  in  defendant's  building.  Hie  (ootrs*: 
provided  for  three  payments,  the  last  10  d  r? 
after  completion.  It  further  provided  ti- 
should  the  contractor  refuse  or  neglect  to  ts^ 
ply  a  sufficiency  of  materials  or  worknME.  ^ 
owner  could  provide  them,  after  time  ^T* 
notice  in  writing,  to  finish  the  worlds,  the  ri- 
pense  to  be  deducted  from  the  amount  cf  t- 
contract.  After  the  first  two  installments  hi 
been  paid,  defendant,  under  such  pn>ri£>i. 
elected  to  complete  the  work  himself.  Raisti^ 
sued  for  the  third  installment,  less  the  vtl«  ^ 
completing  the  building,  alleging  that  the  '^^ 
was  substantially  completed  when  defeat: 
took  possession.  It  appeared  that  at  that  t:^ 
the  noors  were  not  laid,  and  that  porti:£S  ^ 
the  building  were  exposed  to  the  weadiff;  ^ 
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■ome  of  the  work  had  to  be  done  over;  that 
more  was  expended  in  completing  the  building 
than  remained  unpaid  under  the  contract.  Bela^ 
that  plaintiffs  could  not  recoTer.— Zimmermaun 
y.  Jourgensen,  (Sup.)  24  N.  Y.  S.  170. 

16.  The  fact  that  defendant,  in  completing 
the  building,  departed  from  the  plans  by  intro- 
ducing additional  work,  made  no  difference, 
where  the  contract  proyided  for  alterations  in 
the  plans,  and  it  was  not  shown  that  such 
changes  were  made  in  bad  faith.— Zlmmermann 
y.  Jourgensen,  (Sup.)  24  N.  Y.  S.  170. 
AotloDB  on  contracts. 

17.  An  action  for  breach  of  a  contract  will 
lie  at  once,  on  a  i>ositiye  refusal  to  perform, 
though  tiie  time  specified  for  performance  has 
not  airiyed.— Donovan  y.  Sheridan,  (Super.  N. 
Y.)  S4  N.  Y.  S.  116. 

18.  In  an  action  to  recover  $50  as  agreed 
compensation  for  services  performed  by  plain* 
tiff*8  assignor,  where  defendant  denies  the 
agreement,  and  the  assignor  swears  that  there 
was  one,  and  the  complaint  is  not  amended  so 
as  to  claim  the  reasonable  value  of  the  services, 
and  no  evidence  of  such  value  is  given,  plaintiff 
is  entitled  to  recover  S50  or  nothing.— Fuld  v. 
Kahn.  (Com.  PI.  N.  Y.)  24  N.  Y.  S.  558. 

Ck>ntribntory  Negligence. 

See  "Negligence,"  10-12. 
Of  passenger,  see  "Carriers,"  7. 
Of  servant,  see  **Master  and  Servant."  17-19. 
Of  traveler  on  defective  street,  see  "Municipal 
Corporations,"  16. 

Conveyances. 

See  "Acknowledgment;"  "Boundaries;"  "Chattel 
Mortgages;"  ^*Deed;"  "Fraudulent  Convey- 
ances;" "Mortgages;"  "Sale;"  "Vendor  and 
Purchaser." 

By  person  out  of  possession,  see  "Champerty 
and  Maintenance.'^ 

CXJBPOEATIONS. 

See,  also,  "Associations;"  "Benevolent  Socie- 
ties;" "Carriers;"  "Horse  and  Street  Rail- 
roads;" "Insurance;"  "Municipal  Corpora- 
tions;" "Railroad  Companies." 

Attachment  against  company  for  fraud  of  offi- 
cer, see  "Attachment,     2. 

Distribution  of  assets,  see  "Insurance,"  16. 

Foreign,  supplementary  proceedings,  see  "Exe- 
cution," 2. 

Taxation  of  corporation  and  capital  stock,  see 
•*Taxation,"  1-4. 

Incorporation. 

1.  The  fact  that  a  certificate  of  incorpora- 
tion recites  that  it  was  under  the  manufactur- 
ing corporations  act.  (Laws  1848,  c.  40,)  when 
the  corporation  is  of  a  character  not  author- 
i2.ed  by  such  act,  does  not  bring  the  corpora- 
tion within  the  provisions  of  that  act. — ^Mc- 
Comb  V.  Belknap,  (Sup.)  24  N.  Y.  S.  935,  30 
Abb.  N.  C.  119. 

Filing  certificate  of  incorporation. 

2.  Proof  of  filing  and  recording  of  a  cer- 
tificate of  incorporation  in  the  county  clerk's 


ofilce  and  of  user  will  raise  a  presumption  of 
incorporation,  without  proof  of  filing  in  tho 
office  of  the  secretary  of  state.— Georgeson  v, 
CaflErey.  (Sm>.)  24  N.  Y.  S.  971. 

Officers  and  agents. 

8.  While  a  trustee  cannot  deal  with  the  cor- 
porate property  for  his  own  benefit,  it  is  not  a 
part  01  his  duty  to  advance  money  to  repur- 
chase corporate  property  that  has  been  sold  un- 
der mortgage,  but  he  may  acquire  for  his  own 
benefit  the  title  of  the  purchaser  at  the  fore- 
closure sale. — Rutgers  Female  College  v.  TalK 
man,  (Sup.)  24  N.  Y.  S.  771. 

4.  Laws  1848,  c.  40,  §  12,  (manufacturing 
corporations  act,)  makes  the  trustees  of  cor- 
porations formed  thereunder  personally  liable 
for  corporate  debts  in  case  they  fail  to  file  an- 
nual reports.  Laws  1871,  c.  535,  entitled  "An 
act  to  extend  the  operation  and  effect  of*  the- 
act  of  1848,  provides  that  corporations  for  the 
purpose  of  buying  and  improving  real  estate 
may  be  organized  'in  the  manner  specified  and 
required  in"  the  act  of  1848,  and  that  a  "cor- 
poration so  formed  shall  be  subject  to  all  of 
the  provisions  and  obligations  of'^  the  said  act 
of  1848.  Held^  that  the  trustees  of  corpora- 
tions specified  by  the  act  of  1871,  though  re- 
quired to  file  annual  reports,  are  not  Hubject  to 
tne  penal  provision  of  the  act  of  184S  in  case 
of  their  failure  to  file  such  reports. — McComb 
V.  Belknap,  (Sup.)  24  N.  Y.  S.  935,  30  Abb.  N. 
C.  119. 

5.  The  personal  liability  of  a  trustee  for 
corporate  debts  imposed  by  I^aws  1848,  c.  40, 
§  12,  on  the  failure  of  the  trustoos  to  file  their 
annual  report  within  the  first  20  days  of  Janu- 
ary, as  required  by  said  statute,  will  not  be  en- 
forced where  plaintiffs  claim  is  $230,000,  and 
the  report  was  filed  on  April  30th  following  the 
January  when  it  should  have  been  filed,  and 
the  evidence  shows  that  plaintififs  condition 
was  in  no  way  altered  or  affected  by  the  delay 
in  filing  the  report.  —  McComb  v.  Belknap^ 
(Sup.)  24  N.  Y.  S.  935,  30  Abb.  N.  C.  119. 

Contracts. 

6.  Where  a  paper  manufacturing  company,, 
by  authority  of  the  directors,  and  of  all  the 
stockholders  but  one,  sells  and  conveys,  in 
good  faith  and  for  full  value,  its  water  priv- 
ileges in  an  outlet  of  a  certain  lake  to  a  city 
which  apparently  has  the  right  to  obtain 
title  to  such  privileges  by  condemnation  pro- 
ceed Ingn,  such  conveyance  will  not  be  sot  aside,, 
at  the  instance  of  such  nonconsenting  stock- 
holder, on  the  ground  that  the  board  of  direct- 
ors had  no  power  to  execute  it,  or  authorize 
its  execution.— Hall  v.  City  of  Syracuse,  (Sup.) 
24  N.  Y.  S.  959. 

Authority  of  officers  and  agents. 

7.  The  by-laws  of  defendant  railroad  com- 
pany named  the  purchasing  agent  among  the 
officers  authorized  to  conduct  the  company's 
business.  They  also  provided  (subdivision  16) 
that  the  comptroller  shall  be  furnished  with 
copies  of  all  written  contracts  for  supplies, 
made  by  any  officer  or  agent  of  the  company 
with  individuals,  and  authorized  the  purchas- 
ing agent  to  "buy  all  materials  and  supplies  in 
general  use  in  every  department  of  the  serv- 
ice." Held,  that  the  purchasing  agent  was  au- 
thorisEed  to  make  yeany  contracts  for  supplying 
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defendant  with  stationery.— Levey  v.  New  York 
Cent  &  H.  R.  R.  Co.,  (Super.  N.  Y.)  24  N.  Y. 
S.  124. 

8.  Where  the  purchasing  agent  of  a  rail- 
road has  apparent  authority  to  make  contracts 
for  supplying  the  company  with  stationery,  and 
a  third  person  has  dealt  with  him  a  number 
of  years  on  the  faith  of  his  having  such  author- 
ity, the  company  cannot  afterwards  abrogate 
a  contract  made  by  the  purchasing  agent  with 
such  third  person  on  the  ground  that  the  agent 
did  not  possess  such  authority  in  fact- 
Levey  V.  New  York  Cent.  &  H.  R.  R.  Co., 
<Super.  N.  Y.)  24  N.  Y.  S.  124. 

9.  One  loaning  money  on  a  warehouse  re- 
ceipt signed  by  the  president  of  the  warehouse 
•company,  and  acknowledging  receipt  of  certain 
goods  from  such  president,  is  put  on  inquiry, 
a,nd  cannot  rely  on  the  representations  of  such 
officer,  they  being  in  such  case  only  those  of 
an  individual.— Bank  of  New  York  v.  American 
Dock  &  Trust  Co.,  (Sup.)  24  N.  Y.  S.  406. 

Stock — Bights  on  reorganization. 

10.  Railroad  bondholders  agreed  to  purchase 
the  road  at  foreclosure  sale  and  reorganize  it, 
and  empowered  a  committee  to  give  to  the 
holder  of  each  share  of  stock  a  share  in  the 
reorganized  company  on  payment  of  $15.  It 
was  further  provided  that  holders  of  stock  in 
che  old  company  should  be  deemed  to  have  de- 
•clined  such  privilege  after  20  days*  notice,  and 
that  on  failure  to  pay  such  sum  the  privilege  of 
receiving  new  stock  on  making  such  payment 
should  pass  to  other  stockholders  and  creditors. 
The  property  was  bought  in  as  agreed,  and  the 
-committee  provided  for  payment  of  the  $15 
in  seven  installments.  The  holder  of  some  of 
the  old  stock  died  after  paying  the  first  install- 
ment, when  the  stock  passed  mto  the  hands  of 
the  public  administrator,  who  received  various 
notices  of  installments  on  the  $15  assessment, 
but  failed  to  respond  thereto.  Hdd,  that  since 
the  holder  of  such  old  stock  had  no  rights  in 
the  property  after  foreclosure  nor  under  the 
agreement,  which  was  between  the  bondholders 
merely^  his  successor  in  interest  could  not.  after 
the  failure  to  pay  the  $15  assessment  in  the 
atipulated  time,  demand  a  transfer  of  new 
stock,  on  payment  of  that  sum,  on  the  ground 
that  the  bondholders'  committee  had  taken  no 
action  to  forfeit  the  rights  of  such  stock  under 
the  agreement.- Dow  v.  Iowa  Cent  R.  Co., 
(Sup.)  24  N.  Y.  S.  292. 
Stockholders— Rights  in  general. 

11.  In  an  action  by  stockholders  of  a  rail- 
road company  for  an  accounting,  the- complaint 
alleged  that  defendants  were  president  and 
treasurer  of  the  company,  and  had  always  con- 
trolled it;  that  the  stock  amounted  to  $500,- 
000,  and  the  railroad  was  mortgaged  for  $500,- 
000;  that  afterwards  part  of  the  line  was  sold 
for  $420,000;  that  defendants  appropriated 
$250,000  of  the  company's  money  to  pay  tiiem- 
selves  for  alleged  advances  for  improve- 
ments which  were  not  made  until  several  years 
later;  that  the  company  has  apparently  done 
a  i)rosperous  business,  but  has  never  paid  any 
dividends,  though  it  has  been  in  operation  about 
18  years;  and  that  plaintiffs  were  refused  any 
information  about  the  affairs  of  the  company, 
and  were  not  allowed  to  see  the  books.  Held, 
that   the   complaint    charged    defendants    with 


misapplication  of  the  fnnds  of  the  eomptsy, 
and  therefore  stated  a  cause  of  action-Sue  t. 
Culver,  (Sup.)  24  N.  Y.  S.  514. 

12.  Where  corporate  funds  have  been  wut- 
ed  by  persons  who  obtained  control  of  the  or 
poration,  and  they  still  remain  in  contrd  i 
stockholder  may  sue  without  first  demandic; 
that  an  action  be  brought  by  the  compuj.- 
Sage  V.  Culver,  (Sup.)  24  N.  Y.  S.  511 

Liability  for  corporate  debts. 

18.  Laws  1890,  c  564.  §  57.  provides  tia: 
"stockholders  shall,  jointly  and  aeyenlir.  be 
personally  liable  to  the  creditors,  to  an  anKot 
equal  to  the  amount  of  stock  held  by  tbeni.  for 
all  debts  and  contracts  made  by  the  corpm- 
tion,  until  the  whole  amonnt  of  its  eapitii 
stock  shall  have  been  paid  in,  and  a  certi&cii^ 
thereof  signed  and  filed."  Hdd,  that  defei]- 
ant  was  not  liable  thereunder  on  a  notf  whlek 
was  executed  by  the  corporation  while  be  tv 
a  stockholder,  but  which  was  not  disco3Lt«i 
until  after  he  disposed  of  his  stock.  Hitd, 
J.,  dissenting.— Close  ▼.  Brady.  (Super.  Bii 
24  N.  Y.  S.  567. 

14.  A  stockholder  is  not  estopped  to  im 
his  liability  on  a  note  executed  by  the  corput 
tion  while  he  was  a  stockholder,  but  not  •> 
(Counted  until  after  he  disposed  of  his  stoci;  b^ 
the  fact  that  he  was  treasurer  of  the  ooipon; 
tion  at  the  time  the  note  was  executed.  i&' 
that  he  si^^ned  it  as  such.— Close  v.  Bnd? 
(Super.  Buff.)  24  N.  Y.  S.  567. 

Assignment  for  benefit  of  creditors. 

15.  Under  Laws  1890,  c  564,  |  48.  pro?^ 
in^  that  no  corporation  which  shall  rentse  t; 
pay  any  of  its  obligations  when  due,  noraorv: 
Its  officers,  shall  assign  any  of  its  Dropotr  t 
any  of  its  officers,  directors,  or  stockholden  U 
the  payment  of  any  debt,  and  no  officer.  * 
rector,  or  stockholder  shall  make  any  transff: 
or  assi^ment  of  its  property  to  any  peiioBJ 
contemplation  of  its  msolvencyt  a  ooipontl' 
cannot  make  an  assignment  for  benefit  (d  eN 
itor8.—Troy  Waste  Manuf g  CJo.  ?.  Sssanj 
Woolen  Mills,  (Sup.)  24  N.  Y.  a  683,  4  Ml*. 
Rep.  245. 

Effect  of  appointing  receiTer. 

16.  An  order  appointing  a  temporfirr  wH^^] 
in  proceedings  for  the  voluntary  disstjluric-a  ■. 
a  corporation  does  not  disable  the  con^wtBi 
from  moving  to  vacate  an  attachment  tb«KJ> 
fore  granted  against  its  property.— WstwIvi*: 
V.  mrthington  Co..  (Super.  N.  Y.)  24  .\.  I.  ^ 
331. 


Foreign  corporations — Actions  i  _ 

17.  CJode  Civil  Proc.  S  1780.  protides  tb: 
a  resident  may  maintain  any  action  ^ais*  - 
foreign  corporation,  but  a  nonresident  can  "S^' 
maintain  such  action  when  bron^t  to  rewTi 
damages  for  the  breach  of  a  contract  p^- 
within  the  state,  or  relating  to  property  sif» 
ed  within  the  state  at  the  time  of  the  b*''^' 
thereof.  Held  that,  unless  the  foreign  wp?' 
tion  appeared  in  such  action,  and  acil^^; 
in  the  jurisdiction  of  the  coort  oo  jon^i^:^;., 
could  be  acquired  without  proof  that  ^^^^-^ 
was  a  resident  of,  or  that  the  contt««  ^j^ 
made  or  the  cause  of  action  arose  ^^^,;'v 
state.— Smith  v.  Union  Milk  Co.,  (Sop.,  -*  • 
Y.  S.  79. 
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Oorroboratloxi. 

Of  plaintiff  as    to   promise   of   marriage,   see 

"Breach  of  Marriage  Promise,**  6. 
Of  prosecutrix,  see  ^'Abduction,"  a 

COSTS. 

Sight  to  costs. 

1.  Costs  on  a  motion  for  a  new  trial  are 
in  the  discretion  of  the  court,  (Code  Civil  Proc. 
§  3236.)  and  cannot  be  taxed  by  the  party  who 
finally  succeeds  in  the  action  as  part  of  his  re- 
covery.—Hadley  V.  Pethcal,  (Snp.)  24  N.  Y.  S. 
803. 

2.  Where  a  verdict  in  favor  of  plaintiff  for 
$3,300  is  set  aside,  and  a  new  trial  granted, 
"with  costs  to  defendants  to  abide  the  event/* 
and  on  the  new  trial  plaintiff  recovers  $400,  he 
Is  not  entitled  to  tax  the  costs  of  the  motion 
for  a  new  trial.— Hadley  v.  Pethcal,  (Sup.)  24 
N"   Y.  S   8()3. 

a.  Where  the  owner  of  a  building  failed  to 
<leclare  tho  contract  forfeited  on  its  abandon- 
ment by  the  contractor,  but  permitted  the  sure- 
ty to  complete  the  building  pursuant  to  the  con- 
tract, the  surety  is  entitled  to  costs  in  an  ac- 
tion against  the  owner  to  recover  the  balance 
«lue  thereon.— Board  of  Education  of  Water- 
ford  V.  First  Nat.  Bank,  (Sup.)  24  N.  Y,  S.  392. 

4.  In  an  action  in  eauity,  where  each  party 
succeeds  as  to  a  part  oi  the  matters  in  litiga- 
tion, costs  should  not  be  allowed  to  either,  as 
.-firninst  the  oth  r.— West  v.  City  of  Utica,  (Sup.) 
24  N.  Y.  S.  1075. 
X>i8cretioii  of  referee. 

^5.  In  an  equity  case  which  has  been  re- 
ferred, the  costs  are  in  the  discretion  of  the  ref- 
eree.—Knapp  V.  New  York  El.  R.  Co.,  (Super. 
?^.  Y.)  24  N.  Y.  S.  324. 
TVho  liable. 

6.  An  assignment  of  a  claim  as  collateral 
to  an  indebtedness  of  the  assignor  to  the  as- 
signee does  not  give  the  assignee  such  a  benefi- 
oial  interest  that  he  may,  under  0>de  Civil 
I*roc.  i  3247,  be  ordered  to  pay  the  costs, 
where,  in  an  action  on  the  claim  by  the  assign- 
or, judi<nnent  for  costs  was  rendered  against 
him.— Thorn  v.  Beard,  (Sup.)  24  N.  Y.  S.  621. 
JBxtra  allowance. 

7.  Where  the  operation  of  defendants* 
elevated  railroad  is  enjoined  unless  they  pay 
a  certain  sum  as  **fce  damages**  to  plaintiff's 
lot,  such  sum  represents  "the  value  of  the  sub- 
iect-matter  involved,"  on  which  Code  Civil 
I*roc.  {f  3253,  provides  that  an  extra  allowance 
may  be  computed.  —  Dode  v.  Manhattan  Ry. 
Ck).,  (Sup.)  24  N.  Y.  S.  422. 

&  On  a  motion  in  a  case  tried  before  a 
referee  for  an  extra  allowance  on  the  CTound 
that  the  case  was  "difficult  and  extraordinary," 
rCk>de  CivU  Proc.  ft  3253,)  the  referee's  certifi- 
cate of  that  fact  should  be  produced  by  the 
moving  party,  but  the  absence  of  such  ccrtifi- 
eate  does  not  deprive  the  court  of  power  to 
consider  the  motion.--Dode  v.  Manhattan  Ky. 
Co.,  (Sup.)  24  N.  Y.  S.  422. 

9.  An  extra  allowance  cannot  be  granted 
to  a  party  in  whose  favor  no  costs  are  taxable. 
Couch  V.  Millard,  41  Hun,  212,  followed.— Jor- 
dan v.  Hess,  (Super.  N.  Y.)  24  N.  Y.  S.  489. 


10.  Where  a  party  has  been  granted  one  ex- 
tra allowance,  no  further  allowance  can  be 
granted,  though  additional  labor  has  devolved 
on  such  party  from  numerous  appeals  taken 
after  the  allowance  was  granted. — Monnet  v. 
Merz,  (Super.  N.  Y.)  24  N.  Y.  S.  485.  30  Abb. 
N.  C.  281. 

Failure  to  pay — Stay  of  proceedings. 

11.  An  order  staying  proceedings  until  the 
costs  of  a  previous  action  have  been  paid  will 
not  be  granted  at  defendant's  request,  when 
an  attempt  by  plaintiff  to  set  np  in  the  previous 
action  the  facts  on  which  the  second  action  is 
based  was  defeated  by  the  objection  of  defend- 
ant.—Drake  V.  New  York  Iron  Mine,  (Kiup.)  24 
N.  Y.  S.  518. 

Ctoimterclaim. 

See  "Set-Off  and  Counterdainu** 

COUNTIES. 

See  "Bridges." 

Mandamus  to  county  board,  see  "Mandamus,**  2. 

Action  against  county — Power  to  waive 
defense. 

In  an  action  by  a  town  against  a  county 
to  recover  taxes  erroneously  collected  by  de- 
fendant, the  tatter's  board  of  supervisors  may, 
in  the  absence  of  fraud  or  collusion,  waive  the 
defense  that  plaintiff  voluntarily  paid  the  tax. 
—New  York  Cent  &  H.  R.  R.  (Jo.  y.  Maine, 
(Sup.)   24  N.  Y.   S.   962. 

Coimty  Courts. 

See  "Ckmrts,"  L 

COTTBTS. 

See,  also,  "(Contempt;"  "Justices  of  the  Peace'* 
Jurisdiction  to  enforce  maritime  lien,  see  "Ad- 
miralty." 
Trial  without  jury,  see  'Trial,"  e. 

County  courts— Hesidence  of  defendant. 

1.  Code  Civil  Proc.  §  340,  subd.  3,  gives 
county  courts  jurisdiction  in  certain  cases 
where  defendants  are,  "at  the  time  of  the 
commencement  of  the  action,  residents  of  the 
county,  and  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  only,  not  ex- 
ceeding $1,000;  or  to  recover  one  or  more  chat- 
tels the  aggregate  value  of  which  does  not 
exceed  $1,000.  Held,  that  the  requirement 
as  to  residence  does  not  apply  where  the  ac- 
tion is  to  recover  chattels.— Peck  v.  Dickey, 
(Co.  Ct.)  24  N.  Y.  S.  834. 

Surrogates'  courts. 

2.  Under  Code  Civil  Proc  §  2472,  empow- 
ering surrogates*  courts  to  direct  and  control 
the  conduct  and  settle  the  accounts  of  personal 
representatives,  and  enforce  the  distribution  of 
decedent's  estates,  such  courts  have  power,  in 
settling  an  executor's  accounts  and  directing 
distribution,  to  pass  on  the  validity  of  dece- 
dent's antenuptial  contract,  as  affecting  the 
widow's  distributive  rights.— In  re  Jones*    Es- 
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tate,  (Snrr.)  24  N.  T.  S.  706,  8  Misc.  Rep.  580; 
In  re  Wnrburton,  Id. 

Dlstriot  court  ot  New  York — Equity  ju- 
risdiction. 
8.  Code  GirU  Proc.  §  2244,  as  amended 
in  1893,  authorizing  a  tenant  in  summary  pro- 
ceedings to  plead  any  defense,  legal  or  equi- 
table, does  not  authorize  the  district  court  of 
New  York  city  to  give  a  tenant  affirmative 
equitable  relief,  being  a  court  of  limited  juris- 
diction, without  equitable  powers;  and  where  the 
tenant  seeks  a  rescission  of  his  contract,  under 
which  the  summary  proceedings  are  brought, 
he  must  sue  in  a  court  having  general  equity 
jurisdiction.  —  Rodgers  v.  Earle,  (Super.  2s. 
Y.)  24  N.  Y.  S.  913. 

Court  of  sessions. 

4.  Code  Crim.  Proc.  c.  2,  §  39,  gives  the 
court  of  sessions  jurisdiction  to  hear  and  deter- 
mine appeals  in  respect  to  bastards.  Section 
873  directs  that  the  costs  on  appeal  be  awards 
to  the  person  in  whose  favor  the  appeal  is  deter- 
mined, and  directs  the  manner  of  paying  costs 
when  awarded  against  the  overseer  of  the  poor 
of  a  town  not  linble  for  the  support  of  its  own 
poor;  while  section  874  directs  that  in  other 
cases  payment  of  costs  may  be  enforced  by 
the  court  as  in  civil  actions.  Laws  1886,  c 
155,  §  3,  provides  that  towns  In  the  county  of 
Fulton  shall  be  liable  for  the  support  of  their 
own  poor.  Held,  that  the  court  or  sessions  has 
power  to  enter  a  civil  judgment  for  costs  on 
appeal  in  a  bastardy  case  against  a  town  in 
such  county. — People  v.  Board  Sup*rs  Fulton 
County,  (Sup.)  24  N.  Y.  S.  397. 

Conflicting  state  and  federal  jurisdict  on. 

5.  In  1872  a  railroad  mortgage  was  fore- 
closed, and  sale  made  to  H.  and  L.  In  1880 
one  S.  sued  in  behalf  of  himself  and  other  bond- 
holders, alleging  that  H.  and  L.  purchased  the 
road  and  mortgaged  it  for  the  benefit  of  the 
original  bondholders.  A  receiver  was  appoint- 
ed, and  certificates  were  issued,  a  numbor  of 
them  to  defendant,  and  judgment  was  entered 
directing  a  sale  of  the  road,  subject  to  the  cer- 
tificates, and  it  was  accordingly  sold  to  H.  and 
F.  In  1886  appellant,  the  interest  on  the  cer- 
tificates not  having  been  paid,  sued  H.,  F.,  and 
others,  which  suit  was  removed  to  the  circuit 
court  of  the  Unitod  States,  and  resulted  in  a 
decree  directing  the  sole  of  the  road  and  the 
payment  of  defendant.  Held,  in  an  action  be- 
gun in  1887  by  bondholders  who  were  not  made 
parties  to  the  action  brought  in  1880  by  S.,  that, 
the  judgment  in  that  action  being  vacated,  on 
the  ground  that  the  action  was  not  a  representa- 
tive one,  and  was  fraudulently  conducted,  and  it 
being  adjudged  that  the  decree  in  the  action 
brouj^ht  in  1872  be  enforced,  it  was  proper  to 
enjoin  the  sale  under  the  decree  of  the  United 
States  circuit  court.— Stevens  v.  Central  Nat. 
Bank.  24  N.  Y.  S.  219,  69  Hun,  460. 


COVENANTS. 

Am  to  use  of  land. 

1.  The  owner  of  a  parcel  of  land  in  a  dtv 
conveyed  portions  of  it  to  various  persons,  with 
eovenants  restricting  the  use  of  the  portions 


conveyed.  Afterwards  he  conveyed  the  T*<t' 
due  of  the  parcel  to  defendant's  grtntor,  mV 
ject  to  the  same  rebtrictive  covenants.  Hfii 
that  the  covenants  in  ttte  last  deed  were  far 
the  benefit  of  the  prior  vendees.— Eqmtat> 
Life  Assur.  Soc.  v.  Brennan,  (Sup.)  24  }).  I. 
S.  784.  30  Abb.  N.  O.  260. 

2.  Where  land  abutting  on  a  street  oec«- 
pied  by  railroad  tracks  was  conveyed  6ab}«ct 
to  certain  restrictions  as  to  its  use  hj  the  jru- 
tees,  a  subsequent  increase  in  the  numbfT  cf 
trains  passing  through  the  street^  and  sviic^ 
ing  them  near  the  land  conveyed,  ii  not  a 
change  in  the  use  of  the  street  sacfa  as  vill 
prevent  equity  from  enforcin£[  the  ooTewau 
but  it  is  a  mere  aggravation  m  the  use  cor 
templated  by  the  parties.  —  Eqoitsble  Life 
Assur.  Soc.  V.  Brennan,  (Sup.)  24  N.  I.  S. 
784,  30  Abb.  N.  C.  260. 

Coverture. 

See  "Husband  and  Wifeu" 


CBIMINAIj  IiAW. 

See,  also,  "Jury;"  "Witneas." 
Ex  poet  facto  law,  see  "(Constitutional  Lav.'L 
Particular  crimes,  see  "Abduction;"  "FaUe  1^ 
tenses;"  "Intoxicating  Ldquors;"  "LM  asd 
Slander;"   "Nuisance;^'   "Perjury." 

Jurisdiction. 

1.  The  fact  that  a  civil  action  is  pewfi;* 
on  a  note  does  not  deprive  the  court  of  Jurisdi^ 
tion  to  try  the  maker  for  perjury  in  Bwesjtl 
that  he  did  not  make  it.— People  v.  Hayes,  (sip.^ 
24  N.  Y.  S.  194. 

Complaint— Character  of  oomplaina&t 
a.  Under  Pen.  Code,  S  714.  which  m$in 
a  person  convicted  of  a  felony  a  coniBetrtt 
witness  in  any  cause  or  proceeding,  civil  or 
criminni,  such  a  per-son  is  not  incompev"*!:  « 
coirplainant  in  a  criminal  lil>el  suit-P'  -P^* 
V.  Stokes,  (Gen.  Sess.  X.  Y.)  24  N.  Y.  S.  TiT 

Commitment  of  defendant's  witness  for 
perjury. 
3.  Whore  a  notary,  a  witness  for  defesi- 
ant,  admits  on  cross-examination  that  hf  ^ 
made  a  false  certificate,  the  fact  that  tt  s? 
clo.ne  of  his  testimony  the  judge  otders  oJJ 
committed  for  the  offense  does  not  impr^^av 
prejudice  defendant— People  T.  Hayei,  (^^ 
24N.  Y.  S.  194. 

Custody. 

Of  children,  see  "Parent  and  CShOd.** 

CUSTOM  AND  TTSAGS. 

Competency  of  witness. 

A  parson  is  not  competent  to  tcstH?  ^ 
to  an  alleged  custom  of  trade,  unless  ke  » 
either  eni^aged  in  such  trader  or  it  »*  *^ 
that  he  knows  what  the  custom  is.— Kaseatt 
V.  Levy,  (Com.  PI.  N.  Y.)  24  N.  Y.  a  55a 
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DAMAGES. 


See  ••Breach  of  Marriage  Promise,"  2^ J  ^^ 
and  Sender,"  7;  "Malicious  Prosecution,  d. 
"T^sK*  2:  **Trover  and  ConTersion,    3. 

Caused  by  building  railroad  in  street,  see  Em- 
inent  Domain,*'  5. 

Measure  of  damages  for  breach  of  con- 

*'f°On  a  breach  of  contract  to  lodge,  and 

?SrP  on  a  failure  to  deliver  the  ticket,  is  hable 
JorVh?  excess  of  wages  which  the  employe 
would  havf  earned  for  plaintiff  under  a  oondract 
wf^  persons  in  the  .dj^^ant  ci^.  -  Lim^  v. 
Pennsylvania  R.  CJo.,  (Sup.)  24  N.  Y.  S.  824. 

Measure  for  torts.  . 

8.  In  an  action  for  injuries  to  Plaintiff's 
wife  resulting  in  a  miscarriage,  plaintiff  is  en- 
Jitl^l  trre^over  for  the  loss  of  the  child - 
BnUer  V.  Manhattan  Ky.  Co.,  (Super.  N.  Y,) 

^*  ^4  Wher^^firm  land  is  flooded,^by  another's 
f^nlt  8o  as  to  render  it  useless  for  CTops  for 
that  seTson.  the  owner  is  entitled  to  damages 
meas^^l  bV  the  difference  between  the  rental 
Talue  of  the  land^^e^ore  and  a^t^r  the  floc^- 
intf— Reichert  v.  Backenstross,  (Sup.)  ^  iN.  x. 
S.  1009. 
Excessive  damages.  ,     .  .    .  ,, 

5.  Plaintiff,  in  an  action  for  injuries  result- 
ing in  the  loss  of  both  feet,  was  36  years  old,  his 
expectancy  of  life  was  12.377  years,  and  he  was 
cSle  of  earning  only  $8  i^  ^«t«;.PVhl« 
baSs  his  earning  power  for  the  balance  of  h  s 
life  was  $5,863,  and  the  earning  power  of  this 
ium  wasT3,186,  aggregating,  with  the  expense* 
incurred  by  reason  of  the  injury,  $9,379.  Hdd 
that,  though  there  were  other  elements  of  com- 
penitorv  damages  to  be  considered,  a  verdict 
itoT  $20,000  was  exces8ive.--Pfeffer  y.  Buffalo 
Ky.  Co.;  (Super.  Buff.)  24  N.  Y.  S.  490. 

6.  fn  an  action  by  an  unmarried  woman, 
27  years  old.  for  personal  injuries,  it  appeared 
tiiat  she  received  a  fracture  resultrngm  shorten- 
ing  her  leg  and  stiffening, her  ankle,  and  ^^^^  fhe 
expended  $1,000  for  surgical  ae^^^^es  The  jury 
WCTe  told  to  return  8ueh  sum  as  would  simply 
compensate  plaintiff  for  her  injuries.  HfW  that, 
while  a  verdict  for  $15.(K)0  was  large,  and  one 
for  a  smaller  sum  would  have  been  more  sat- 
isfactory, it  should  not  be  set  aside  as  excess- 
ire.— Mitchell  v.^  Broadway  &  S.  A.  Ry.  Ck)., 

^^"V  ote^th^usiind*  dollars  for  injuries  to  a 
laborer  56  years  old,  in  good  health,  is  not  ex- 
^ive  damages  for  a  permanent  injury  render- 
v,24N.Y.8.— 74 


ing  him  pracrtcally  unable  to  .Pe^i""  "*^ 
labor.  —  Soderman  v.  Troy  Steel  A  Iron  CJo., 
(Sup.)  24  N.  Y.  S.  401. 
Evidence.  ^  ,  ^    ,    ^  . 

8.  In  an  action  for  refusal  of  defendant  to 
allow  plaintiff  to  perform  a  contract  for  grad- 
ing, where  plaintiff  gives  evidence  that  the 
work  could  have  been  done  for  a  certain 
amount  less  than  defendant  agreed  to  pay  him, 
defendant  may  give  evidence  that  it  wouM  have 
cost  more  than  he  agreed  to  pay.— Uaven  v. 
Smith,  (Sup.)  24  N.  Y.  S.  000. 

9.  In  an  action  against  a  railroad  company 
for  injuries  to  a  horse,  the  evidence  of  P>n"»Jjff 
and  his  brother,  on  which  the  extent  of  the 
injury  almost  entirely  depended,  if  credite<l. 
called  for  substantial  damages;  but  U  ap- 
poareii  that,  within  a  few  days  after  the  injury, 
plaintiff  applied  to  a  veterinarian  to  pronounce 
the  horse  sound,  and  the  physician  did  not  dis- 
cover injuries  to  the  extent  claimed  by  plain- 
tiff. Held,  that  a  verdict  for  nominal  daranges 
should  not  be  disturbed.  Dykman,  J.,  dissont- 
inif— O'Neill  v.  Brooklyn  Heights  It.  Co., 
(Sup.)  24  N.  Y.  S.  638.     ^ 

10.  In  an  action  for  damage  for  emptying 
the  sewage  of  a  village  into  plaintiff's  pond, 
there  was  evidence  that  the  diminution  of  the 
rental  value  of  plaintiff's  premises  was  due 
to  the  natural  surface  drainage,  the  drainage 


XO    uie    uatuiui    ou*j.«v,c   ua«»>*>»b-^* " 

of  neighboring  mills,  and  private  sewers,  com- 
bined with  the  sewage  of  the  village,  and 
there  was  no  evidence  showing  the  amount 
of  deposit  caused  by  the  vUlage  sewers.  Held, 
that  the  referee  was  warranted  m  awarding 
damages  against  the  village  for  diminution  of 
rental  value,  though  such  award  involves  esti- 
mate or  opinion.— Schriver  v.  Village  of  Johns- 
town, (Sup.)  24  N.  Y.  S.  1083. 

Dangerous  Premises. 

See  "Master  and  Servant,"  8. 
Decedents. 

See    "Descent   and   Distribution;"   "Executors 
and  Admmistrators;"   "WUls." 

DECEIT. 

See.  also,  "Fraud;"  "Fraudulent  Conveyances." 
As  ground  for  arrest,  see  "Arrest." 

Evidence.  ,    ^  , 

1.  In  an  action  to  recover  money  lost  in 
certain  investments,  which  plaintiff  had  oeen 
induced  to  make  with  a  certain  firm  through 
false  representations  of  defendant,  transactions 
orevious  to  those  mentioned  in  the  complaint 
may  be  proven  as  tending  to  show  the  relation 
of  the  parties.-^ames  y.  Work,  (Sup.)  24  N. 
Y.  S.  149. 
Suflaoiency. 

2.  In  an  action  to  recover  for  misrepresen- 
tations by  defendant  as  to  his  competency  to 
teach  photo-engraving,  whereby  defendant  was 

1  induced  to  pay  Wm  for  instruction  in  advance, 
pCntlff  testified  that  defendant  was  mc^^^^ 
tent,  and  a  witness  for  plamtiff  testified  that 

I  defendant,   while   in   his   employ,   had   spoiled 
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•ome  plates,  but  it  appeared  that  Uils  witness 
discharged  defendant  oecanse  he  was  unable  to 
work  rapidly.  Defendant  and  other  witnesses 
testified  to  defendant's  competency.  Bdd,  that 
plaintiff's  burden  of  proving  false  representa- 
tions was  not  sustained.— Robinson  t.  Heim- 
becker,  (Com.  PI.  N.  Y.)  24  N.  Y.  S.  70^. 

Instructions. 

8.  In  an  action  to  recover  money  lost  in 
certain  investments,  whidi  plaintiff  had  been 
induced  to  make  with  a  certain  firm  through 
false   representations   of  defendant,    the   com- 

glaint  claimed  to  recover  sums  alleged  to 
ave  been  obtained  at  certain  dates.  Be- 
tween those  dates  plaintiff  withdrew  more 
than  he  invested.  The  court  charged  that,  if 
plaintiff  had  a  cause  of  action,  and  this  money 
was  advanced,  and  lost  through  the  fraud  of 
defendant,  recovery  might  be  had  for  the  entire 
amount  or  any  less  amount.  Held,  that  the 
charge  did  not  allow  recovery  for  a  different 
cause  of  action  than  that  alleged.— James  v. 
Work,  (Sup.)  24  N.  Y.  S.  149. 

Declarations. 

See  'Tleading,"  1. 

Dedaratioiia  and  Admifiuilons. 

See  "Evidence."  2,  3. 

DEDICATION. 

Of  highway,  see,  also,  "Highways.** 

Of  street. 

In  proceedings  by  a  city  to  acquire  the 
foe  to  a  certain  street  claimed  to  have  been 
dedicated  to  the  public  by  the  executors  of  the 
deceased  owner,  the  city  introduced  two  con- 
veyances by  the  executors,  in  which  the  street 
in  question  was  made  a  boundary  of  the  lots 
conveyed,  and  in  which  reference  was  made  to 
a  map  on  which  the  street  was  laid  out  At 
tlie  time  of  the  conveyances  the  street,  with 
other  lands,  was  inclosed  by  a  fence,  and  leased 
as  a  pasture,  and  remained  inclosed  until  the 
commencement  of  these  proceedings.  It  ap- 
peared from  the  deeds  that  no  part  of  the  street 
was  intended  to  be  conveyed,  and  the  executors 
aud  attorney  who  drew  the  deed  all  testified 
that  the  purpose  of  so  describing  the  land  con* 
veyed  was  to  prevent  anjr  contention  that  there 
was  an  intention  to  dedicate  the  street.  The 
map  was  not  a  public  map,  and  represented 
the  fences  as  they  actually  existed  when  the 
conveyances  were  made.  Held,  that  the  evi- 
dence was  insufficient  to  show  a  dedication  of 
the  street.— In  re  Opening  Beach  Ave.,  (Sup.) 
24  N.  Y.  S.  37. 

DEED. 

See,  also,  "Boundaries;"  "Fraud:"  "Fraudulent 
Conveyances;"  "Vendor  and  Purchaser.** 

Acknowledgment  of  instruments,  see  "Acknowl- 
edgment." 

By  person  out  of  possession,  see  "Champerty 
and  Maintenance. 

Fraudulent  deed,  title  conveyed,  sec  "Fraud.** 


Delivery— Fresamptioii. 

1.  Delivery   of   a   deed   properly  tcknsvl- 
edged,  and  in  the  possession  of  one  dtisiBs 
under    it,    will    be    presumed.  —  BfcQeUan  t. 
Zwingli.  (Sup.)  24  N.  Y-  S.  37L 
Construction — Contingent  remainder. 

2.  Land  was  conveyed  in  tnist  for  F.  for 
life,  and  at  her  death  the  fee  in  the  preniKi 
"to  revert  to  and  vest  in  the  hdn  of  &uc 
[grantor,]  and  the  trust  and  trasts  hereby  o^ 
ated  to  cease.'*  HM,  that  the  gcantor's  di- 
dren  who  were  living  when  the  deed  was  €d- 
cuted  took  by  virtue  thereof  a  contiiieeti  n- 
mainder,  which  became  a  vested  remaindrf  c: 
their  surviving  their  father.— Shepsrd  t.  )Su^ 
ard,  (Sup.)  24  N.  Y.  S.  773. 

De&ult. 

Judgment  by,  see  "Judgmoit,"  2, 

Defective  Appliances. 

See  "Master  and  Servant."  4r-8. 

Defective  Streets. 

See  "Monidpal  Corporatioiifl,"  12-ie. 

Delivery. 

Of  deed,  presumption,  see  "Deed,"  L 

Demand. 

Before  action,  see  "Trover  and  Gonvernon,'' 2 
For  payment,  see  "Negotiable  Instromenti,'*  9. 
10. 

Demurrer. 

See  "Pleading,-  2. 

DEP08ITABIBS. 

Liabilities. 

Where  the  supreme  court  directs  dW 
belonging  to  a  trust  fund  to  be  depoiiw 
with  a  trust  company,  a  depositazy  of  thi: 
court,  to  be  held  subject  to  order  at  a  cotur 
rate  of  interest,  and  uie  terms  of  the  oriw  «R 
accepted  bv  the  trust  company,  the  latter  is  I 
able  for  the  money,  and  the  interest  th«eo^ 
though  it  did  not  receiye  the  money  because  of 
its  own  failure  to  draw  the  same  from  th« 
bank  in  which  it  had  previoualj  be&i  donstd. 
— Trumpbour  t,  Trumpbour,  (Sup.)  24  K.x.a. 
212. 

DESCENT  AND  DISTBIBUTIOE 

See,    also,    "Bxecutors    and     Administrators;" 

"Wills." 
Allowance     to     widow,     see      ••Oonstitutiosai 

Law,"  2. 

Legacy  taxes. 

1.  Laws  1887,  c  713.  §  25.  repeals  all  vr^ 
or  parts  of  acts  inconsistent  therewith,  bat  *• 
amended  by  Laws  18S0,  c  479,  applies  t"  ?* 
tates  of  deceased  persons,  where  no  «**»• 
ment  of  tax  has  been  made,  to  which  the  e^- 
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tate«  wonld  be  liable  under  the  act.  JT«W,  that 
lesatees  within  the  exemption  of  Laws  1887,  c. 
713,  §  1,  as  persons  to  whom  deceased,  for  10 
years  before  ner  death,  had  stood  in  the  mntu- 
ally-acknowledged  relation  of  a  parent,  were 
exompt  from  sisscsHment  made  after  passaf;e  of 
the  act  of  18S9,  and  did  not  lose  their  right 
by  Laws  1892.  c.  309.  §  23,  repealing.  Inter 
alia.  Laws  1889,  c.  479,  since  the  saving  clause 
provides  that  such  repeal  shall  not  affect  any 
act  done,  or  right  accruing  or  accrued,  before 
!Vfay  1.  1892.— In  re  Thomas'  Estate,  (Surr.) 
24  N.  Y.  S.  713,  3  Misc  Rep.  888. 

2.  Money  representing  deceased's  distribu- 
tive shfire  in  an  estate  situate  and  admini8t«^red 
in  another  state,  which  is  remitted  direct  from 
such  cither  state  to  the  trustee  under  the  will, 
is  not  taxable  as  property  within  the  state.— In 
re  Thomas'  Estate,  (Surr.)  24  N.  Y.  8.  713,  3 
Misc.  Rep.  388. 

8.  Stock  of  corporations  organized,  having 
their  headquarters,  and  paying  their  dividends 
in  another  state,  is  not  taxable  as  property 
within  the  state,  though  owned  by  deceased  in 
the  state.— In  re  Thomas'  Estate,  (Surr.)  24  N. 
Y.  S.  713,  3  Misc.  Rep.  388. 

Detinne. 

See  "Replevin." 

Devise  and  Legacy. 

See  "Willifc- 

DISCOVEBT. 

Sxamination   of  adverse   party  before 
trial. 

1.  A  defendant  who  is  connected  with  a 
firm  against  which  plaintiff  has  a  demand  may 
be  examined  before  trial  in  regard  to  its  com- 
position, in  order  to  ascertain  the  proper  par- 
ties defendant  to  substitute  for  those  desig- 
nated as  JohiL  Doe.— Baas  v.  Pain,  (Sup.)  24  N. 
Y.  S.  583.    ^ 

2.  Where  an  order  for  the  examination  of 
one  of  defendants  before  trial  is  based  on  the 
complaint  and  answer,  as  well  as  on  the  affi- 
davit of  plaintiff's  attorney,  and  every  allega- 
tion in  the  affidavit  made  on  information  and 
belief  is  contained  in  the  complaint,  such  order 
will  not  be  set  aside  on  the  ^und  that  "the 
sources  of  affiant's  information  are  not  dis- 
closed,'* or  that  the  allegations  in  the  affidavit 
*'as  to  plaintiff's  intentions  and  allegations  are 
not  corroborated  by  plaintiff."  —  Horton  y. 
Barnes,  (Sup.)  24  N.  Y.  S.  617. 

8,  Where  there  is  a  doubt  as  to  who  were 
owners  or  operators  of  a  mine  at  the  time-  of  an 
Accident  therein  in  which  decedent  was  killed, 
decedent's  administratrix  is  entitled  to  an  ex- 
amination of  the  superintendent  of  the  mine, 
before  bringing  action  for  the  death  of  dece- 
dent, to  ascertain  such  fact. — ^In  re  Nolan, 
fSup.)  24  N.  Y.  S.  238. 

4.  The  sworn  denial  of  the  person  sought 
to  be  examined,  before  action  brought  to  as- 
certain who  should  be  made  defendant  therein, 
of  his  ability  to  furnish  such  information,  is 
not  sufficient  to  defeat  the  application  for  such 
examination,— In  re  Nolan,  (Sup.)  24  N.  Y. 
S.  238. 


Inspeotion  of  books. 

6.  In  an  action  against  a  corporation  by 
holders  of  preferred  stock  therein  to  compel 
payment  of  specified  dividends,  and  for  an  ac- 
counting, on  trial  before  a  referee,  it  appeared 
that,  under  a  subpoena  duces  tecum,  defend- 
ant's treasurer  and  bookkeeper  had  brought  the 
books  of  the  company  into  court,  and  been  ex- 
amined in  reference  thereto,  but  plaintiffs  and 
their  accountant  were  not  permitted  to  inspect 
them  except  during  such  examinations.  Re- 
quests by  plaintiffs  and  by  the  referee  to  per- 
mit an  examination  at  defendant's  office  were 
refused.  Plaintiffs  claimed  that  such  examina- 
tion would  show  an  improper  appropriation  of 
defendant's  property,  and  defendant,  on  an  or- 
der to  show  cause,  failed  to  show  why  discov- 
ery should  not  be  made.  Held,  that  an  order  re- 
quiring defendant  to  permit  plaintiffs  or  their 
accountant  to  inspect  its  books  at  its  place  of 
business  was  proper.— Rutter  v.  Germicide  Co. 
of  New  York,  (Sup.)  24  N.  Y.  S.  215. 

Dismissal. 

Of  action,  see  "Practice  in  Civil  Cases,**  L 

Dissolntioiu 

Of  firm,  see  "Partnership,"  2-5. 

Distariot  Oonrt. 

Of     New     York»     equity     Jurisdiction,     see 
"Courts,"  8. 

DIVOItCZL 

Alimony  and  costs. 

1.  Where  defendant.  In  an  action  for  di- 
vorce on  the  ground  of  adultery,  denies  the 
charge  on  oath,  she  will  be  granted  alimony 
and  counsel  fees,  though  it  appears  by  plain- 
tiffs affidavits  that  she  is  guilty  of  the  charge. 
—  Rublinsky  v.  Rublinsky,  (Super.  N.  Y.) 
24  N.  Y.  &  920. 

2.  In  an  action  by  a  husband  for  a  di- 
vorce on  the  ground  of  adultery,  which  de- 
fendant denies  on  oath,  the  poverty  of  the 
husband  is  not  a  defense  to  an  application  for 
alimony  pendente  lite.-— Rublinsky  y.  Rublin- 
sky. (Super.  N.  Y.)  24  N.  Y.  S.  920. 

5.  Where,  on  the  hearing  of  a  motion  for 
alimony  pending  an  action  by  the  wife  for  a 
divorce,  defendant  denies  the  marital  relation, 
and  the  evidence  is  such  that  if  the  question 
were  submitted  to  a  jury,  and  they  should  find 
the  existence  of  such  relation,  the  court  would 
have  no  difficulty  in  sustaining  the  verdict,  an 
order  directing  defendant  to  pay  alimony  will 
not  be  disturbed.  —  Walsh  v.  Walsh,  (Super. 
Buff.)  24  N.  Y.  S.  335. 

4,  Where  the  allegation  of  a  compl.iint  in 
divorce,  if  proven,  will  entitle  plaintiff  lo  a  de- 
cree, an  order  for  alimony  and  coiiusel  fees  is 
proper. — Bucki  v.  Bucki,  (Sup.)  24  N.  Y.  S.  374. 

6.  Where  defendant,  in  an  action  for  di- 
vorce on  the  ground  of  adultery,  denies  the 
charge  on  oath,  she  will  be  granted  an  allow- 
ance for  counsel  fo<^s  and  alimony  pending  the 
action,  thoiiijh  plainliff  submits  atfidavits  in 
support  of  the  charge,  unless  defendant's  guilt 
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appears  beyond  reasonable  dotibt.— Prlckel  t 
Frickel  (Super.  N.  Y.)  24  N.  Y.  S.  483 
nn  tL^«*'^/^5^°^^?'  *  husband  fop  a  divorce 
«?J  1*^®^?^  f?  adultery,  which  defendant  de- 
5ifL^"  ^**^'  the  poverty  of  plaintiff  is  not  a 
defense  ;o  an  application  for  alimony  pendente 
Y  'S~483  ^'  *^"^^®^'  i^uper.  N.  y!)  24  N. 
^lUfL  ^yhere,  if  so  much  of  the  evidence  sub- 
,wi^-  '-li  **1  application  for  alimony  as  is 
madmiRsible  be  eliminated,  and  what  remains 
w  sutlicient  to  uphold  the  order  for  alimony,  it 
wiij  not  be  disturbed  because  such  evidence  was 
Y.T335:^  ^^"^^  V.  Walsh.  (Super  Buff )  24  n! 

Setting  aside  default— Effect  of  plain - 

tin's  remarriage, 
.i  ^3  Where  defendant  shows  a  right  to  have 
A  default  set  aside  by  reason  of  the  refusal  of 
a  postponement  of  the  trial  for  the  absence  of 
l^^^'^S'J'T  J^'^^esses.  and  plaintiff's  counsel  were 
imniediately  notified  that  motion  would  be  made 
fonH^«Mi  ^%  default,  defendant's  right  to  d^ 
Hff'^Jl'":^*  ^^  affected  by  the  fact  that  plain- 
fuLj^I^^  A^*^^"^^  *?™®  ^®^o^  reasonable 

«f,-!rf*  °*^  for  preparms:  the  motion  papers. 
-Scripture  v.  Scripture,  (Sup.)  24  N.  Y.  S.  301. 

Documents. 

As  evidence,  see  "Evidence,"  11. 

Domicile. 

See  "Poop  and  Poor  Laws." 

Of  infant,  see  "Guardian  and  Ward,"  1. 

Donatio  Causa  Mortis. 

See  "Gifts,"  3,  4. 


DOWER. 

Devise  in  lieu— Election. 

1.  In  a  suit  for  partition,  where  a  widow 
under  a  wrong  construction  of  her  husband^s 
will    sets  up  an  answer  claiming  all  the  land 

^?i^^*''-^^*P*'^^^"^°^'  «^«  dols  not  thereby 
reject  a  right  under  the  will  to  a  part  of  the 

24'n.V|"4^.^^''""-"-^"^  ^-  I>Sffy,  (Sup.) 
«,  ?'  ^  decree  provided  that  unless  a  widow 
file  m  wntmg  within  a  certain  time  a  ref us^ 
to  accept  under  her  husband's  will,  and  an 
election  to  take  dower,  she  would  be  deemed  to 
have  accepted  the  provisions  of  the  w^!f  ^cW 
f'hnf  ?h^^^  widow,|ied  without  filing  aViUng, 

Sdir^f^teuS^irat-      ;«t^$ 

EASEMENTS. 
Creation. 

1.  Whore  land  was  dedicated  as  a  street 
by  the  vendor  of  defendant,  from  which  ift- 
ter  person  plaintiff  purchased  a  portion  abutting 
oil  such  street,  the  street  became  appurtenant 
to  plaintiff's  premises,  giving  the  latter  an 
casement  in  tfie  street   as  ag^ainst   defendant"  ' 


although    the   street   was    never    mccepte^i  hr 

Way  of  necessity. 

1  .^:.P°^  ®^  ^^^  r«a''  ot  a  farm,  in  whi  b 
plaintiff  and  defendant  had  interesta  l^y  uSSii 
;"?^frora  their  father,  a  burial  plotVas^i 

IZ^u^''  ?i*'°l'^;  ^"  t^«  same  day.  plaintiff 
and  the  other  heirs  conveyed  their  interest*  is 
the  farm  to  defendant.     Neither  deed  proTi,j-j 

This  plot  lay  to  the  side  of  a  burial  griiLi 
which  faced  on  a  public  lane,  and  to  the  rtar 

Sof^^J^'^'J*^  ?^*J5.  T*^*^1t  ^^^  *>^n  conveyed  re 
defendant  and  his  brothers  by  their  father,  as) 
7^'^a'^"'^''^  ^"  the  lane.  The  thr*e  bnrhl 
grounds  were  inclosed  by  one  fenco^  Stew  '^ 
from  the  lane  to  the  plot  of  defendant  ahd  \m 
n^^t^^a^J"^^  ^''"l^i  <i^^endant,  and  plaiatiTt 
field,  that  plaintiff  had  no  way  or  necvsa^ 
across  defendanfs  farm  to  her  burial  pkt- 
Palmer  v.  Palmer,  (Sup.)  24  N.  Y.  &  613. 
By  prescription. 

^u  ^'  J^®^fftct  that  for  more  than  35  rrais 
there  has  been  a  bridge  across  a  raw  "^ 
which  spans  the  entire  race  wav,  give*  Wb 
S.^^fW^-I^'^'P^'^^  easement  in  sich  «ce  wa^ 
Mnvnii-*  '*''  construct  a  bridge  pier  th^r^ii 
-McMilhan  v.  Lauer,  (Sup.)  24  N;  Y.  &  IGL 
—  Evidence. 

^  A^'J^  *P  action  for  trespass  on  a  prirt^ 
road,  defendant  claimed  a  right  of  way  bv  nw, 
and  gave  evidence  to  show  that  for  manv  r^m 
he  had  been  accustomed  to  traTerse  pliiiitif  j 
land  along  or  near  the  road.  HrH,  that  it  tw 
£J3^w  SH'^^i^  to  testify  that  he  did  »• 
know  that  defendant  m  croasinK  did  so  au^iw 
N.  y's.  5|8^^^*--V««*«>^  ^-  Relyea.  (K  24 

EJECTMENT. 

Title  to  support. 

i^a-vi^'xiJl^^r^™^"*'.?^®  ™^^®  introductian  of  i 
?n  ^'7**^°^I*  *^^  evidence  of  title  or  pc,^,^si« 
xr  5?i^iP^*^'^^°^^'  ^8  ^<^t  sufficient  proof  of  titJe- 
McCleiran  v.  Zwingli,  (Sup.)  24  5Cy    S  im. 

Proof  of  title— Ellect  of  ancient  instru- 
ment. 

mnJVi^^^^Qr?^*  that  tile  deed  claimed  ud.Ut  t, 
more  than  30  years  old  does  not  remove  th^  2* 
2S!nfL„^'  proving  title  or  possession  of  ie 
grantors,    especially    where    the     deed    L<    wt 

— McClellan  v.  Zwingli,  (Sup.)  24  N.  Y  &  STL 
Question  for  jury. 

8.  Where  plaintiff  in  ejectment  intm.:E  -^ 
evidence  tending  to  show  adverse  ikS^-^ 
of  the  land  described  in  the  comDlXf^  k 
entitled  to  go  to  the  jurjr^  t^nlh  ^hV  ^ 
involvod  is  not  embraced  in  the  dScriDtiork 
|;«3^^^i.-SUliman  v.  Paine.   (SupT^  X   I! 

Delivery  of  possession— Issuance  of  exe- 
cution. 
4.  An    execution    on    a    jndimi«>nr    nf  «w 
entry  in  ejectment  mny  be  issu^bv  l^xe^ 
court  even  after   L>0  years  from    the  rSidi 
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hcreof.-Shultes   v.   Sickle*.    (Sup.)   24  N.   Y. 
I.  145. 

5.  Under  Code  Civil  Proc.  §  1378,  a  mo- 
ion  for  leaye  to  issue  execution  on  a  judgment 
f  re-entry  in  ejectment  need  only  be  served 
II  the  defendant  in  the  action. — Shultes  v. 
Sickles,  (Sup.)  24  N.  Y.  S.  145. 

Election. 

Ij    widow    between    devise    and    dower,    see 
**Dower." 

EliECrpiONS  AND  VOTEBS. 

(election  of  inspectors — Who  to  desig- 
nate. 

Laws  1892,  c  171,  i  15,  provides  for 
lie  appointment  in  Albany  of  inspectors  of 
ilection  by  a  board  of  election  commissioners, 
imposed  of  three  members,— the  mayor,  pres- 
dent  of  the  council,  and  a  third  member  se- 
ected  by  members  of  the  council  of  different 
>olitical  faith  on  state  issues  from  those  of  the 
nayor.  Said  board  is  to  appoint  as  inspectors 
for  each  district  three  persons,  "two  of  whom, 
m  local  issues,  shall  be  of  different  political 
faith  and  opinions  from  their  associates,"  and 
lie  inspectors  "of  the  same  political  faith  as 
lie  minority  member  of  said  board  shall  be 
M^lected  solely  by  such  minority  member." 
rfae  mayor  and  president  of  the  council  were 
!>emocrats,  but  each  presented  a  different  list 
»f  inspectors  to  represent  their  party,  the  list 
presented  by  the  president  being  adopted  with 
he  aid  of  the  vote  of  the  third  member  of  the 
>oard,  and  that  of  the  mayor  rejected.  A  list 
)f  Republican  inspectors  was  then  presented 
»y  the  third  memoer  of  the  board,  said  list 
leing  adopted  by  his  vote  and  that  of  the 
(resident,  the  mayor  declining  to  vote.  Held, 
hat  the  mayor  was  the  "minority  member" 
*f  the  board,  within  the  meaning  of  the  statute, 
,nd  had  the  right  to  designate  the  inspectors 
s  provided  therein.  Putnam,  J.,  dissenting. — 
n  re  Manning,  (Sup.)  24  N.  Y.  S.  1039. 

EMINENT  DOMAIN. 

iondemnation  of  franchise  of  water  company 
by  city,  see  "Water  (Companies." 

>owep  of  city. 

1.  The  charter  of  the  city  of  Rochester, 
section  41,)  which  provides  that  the  common 
ouncil  shall  have  power  to  cause  any  mill 
ace  in  the  city  to  be  covered  with  bridges, 
r  otherwise,  in  the  same  manner  that  other 
ublic  improvements  are  directed,  does  not 
uthorize  the  city  to  erect  a  bridge  pier  in 
.  mill  race  within  the  city  without  the  own- 
r's  consent,  or  without  first  obtaining  title 
y  condemnation  proceedings,  and  compensat- 
ng*  the  owner  therefor,  since  the  legislature 
an  not  authorize  the  taking  of  private  prop- 
rty  for  such  purpose  without  compensation. 
-McMiUian  v.  Lauer.  (Sup.)  24  N.  Y.  S.  1)51. 

2.  In  such  case  the  extent  of  the  obstruc- 
ion  that  would  be  caused  by  such  pier  is 
nmaterial. — McMiUian  v.  Lauer,  (Sup.)  24  N. 
:.    S.   951. 


Waiver  of  right  to  condemn. 

3.  Where  an  elevated  railroad  company,  in 
an  action  to  enjoin  it  from  ^operating  its  road 
in  the  street  on  which  plaintiffs  property  abuts, 
and  for  damages,  answers,  notices  the  cause 
for  trial,  and  appears  on  the  call  of  the  calen- 
dar, but  no  question  as  to  fee  damages  can 
arise  on  the  issues  presented  by  the  pleadings, 
defendant  does  not  thereby  waive  its  right  to 
condemn  plaintifiTs  easements  in  the  street. — 
Mead  v.  New  York  El.  R.  Co.,  (Super.  N.  Y.) 
24  N.  Y.  S.  908. 

What    constitutes    taking    of    private 
property. 

4.  The  construction  of  a  telephone  line 
by  erecting  poles  and  stringing  wires  thereon 
in  n  rouiirrv  W^'hwav  constitutes  an  additional 
burden  on  the  fee  of  adjacent  lands  extending 
to  its  center,  not  contemplated  in  the  original 
dedication,  for  which  the  owner  is  entitled  to 
compensation.— Blashfield  v.  Empire  State  Tel. 
&  Tel.  C5o..  (Sup.)  24  N.  Y.  S.  1606., 

Measure  of  damages. 

5.  In  an  action  for  injuries  to  the  rental 
value  of  property  by  the  construction  of  an 
elevated  railroad  in  the  street  on  which  it  abuts, 
the  evidence  showed  that,  before  the  road  was 
built,  plaintiff's  premises  rented  for  $5,000  a 
year,  and  that  afterwards  the  rent  never  ex- 
ceeded $2,700  a  year.  The  diminution  of  rents 
was  not  confined  to  plaintifiTs  property.  Held, 
that  a  finding  that  the  rental  damage  per  an- 
num was  $900  was  sustained  by  the  evidence.— 
Knapp  V.  New  York  El.  R  Co.,  (Super.  N.  Y.) 
24  IST.  Y.  S.  324. 

Nominal  damages. 

6.  In  proceedings  to  condemn  an  easement 
in  land  for  a  street  extension  it  is  proper  to 
award  only  nominal  damages  if  there  already 
exists  an  easement  of  passage  on  the  land,  aris- 
ing from  the  fact  that  the  owner's  grantor,  in 
deeds  of  the  adjoining  lands,  described  them  as 
bounded  by  a  street  such  as  is  sought  to  be 
opened.— In  re  Ethel  St.,  (Sup.)  24  N.  Y.  S. 
689,  3  Misc.  Rep.  403;   In  re  Avenel,  Id. 

Bemedies  of  landowners. 

7.  Injunction  is  the  proper  remedy  of 
the  owner  of  a  mill  race,  where  a  city  is 
about  to  erect  a  bridge  pier  therein  without  his 
consent,  and  without  compensation  having  first 
been  made,  and  title  obtained,  under  the  power 
of  eminent  domain.— McMiUian  v.  Lauer,  (Sup.) 
24  N.  Y.  S.  951. 

Action    by    life   tenant  —  Necessity    of 
joining  remainder- man. 

8.  A  tenant  for  life  may  recover  past  dam- 
ages to  his  estate  in  real  property,  caused  by 
the  construction  and  operation  of  an  elevated 
railroad  in  the  street  on  which  it  abuts,  with- 
out making  the  remainder-men  parties.  Bach 
V.  Railway  Co.,  14  N.  Y.  S.  620,  60  Hun,  128, 
distinguished.— Knaop  v.  New  York  El.  R.  Co., 
(Super.  N.  Y.)  24  N.  Y.  S.  324. 

Entry. 

Of  judgment,  see  ".Tudgmont/*  3-5. 
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Eqiializatloxi. 

Of  taxes,  aee  'Taxation/*  9. 

EQUITY. 

See,  also,  "Discovery;"  "Fraudulent  Convey- 
ances;" "Injunction;**  "Mortgages:"  "Parti- 
tion:" "Partnership;"  "Receivers;**  "Specific 
Performance;**  "Trusts.** 

Acceptance  of  tender,  see  **Tendep,"  2. 

Equitable  assignment,  see  "Assignment,**  4. 

Jurisdiction  of  district  court,  see  "Courts,**  3. 

Betalning  jurisdiction  when   acquired. 

1.  Where  the  object  of  an  action  is  to  ob- 
tain an  injunction,  and  to  recover  damages  for 
breach  of  a  contract,  and  the  couft  is  unable  to 
conclude  until  after  judicial  investifration  that 
plaintiffs  are  not  entitled  to  an  injunction,  it 
will  retain  jurisdiction,  and  determine  the  ques- 
tion of  damages,  and  not  remand  it  to  that  part 
of  the  court  wherein  issues  of  fact  are  triable 
by  jury,  nor  dismiss  it.  in  the  absence  of  any 
motion  to  dismiss  it,  either  at  the  close  of  i>lain- 
tilTs  case,  or  at  the  conclusion  of  the  trial. — 
Thome  v.  French,  (Super.  Ct  N.  Y.)  24  N.  Y. 
S.  694. 

Bescission  and  cancellation  of  contracts. 

2.  A  contract  for  the  sale  by  defendant  to 
plaintiffs  of  a  certain  building  contained  a 
covenant  that  the  westerly  wall  was  an  in- 
dependent wall.  An  attorney  employed  by  both 
parties  drew  the  deed,  omitting  any  reference 
to  such  wall.  One  of  plaintiffs,  who  trans- 
acted the  business,  could  not  read,  and  relied 
on  defendant*s  representations  respecting  such 
wall,  and  on  the  attorney  to  correctly  draw  the 
deed.  Defendant  knew  that  it  was  not  an  in- 
dependent wall.  After  plaintiffs  discovered  the 
facts  they  tendered  a  reconveyance,  and  de- 
manded a  return  of  the  purchase  money.  Hetd^ 
that  the  conveyance  was  properly  set  aside. — 
Keller  v.  Feldman,  (Sup.)  24  N.  V.  S.  179. 

3.  Where  the  complaint  in  an  action  to  set 
aside  a  deed  alleges  that  a  certain  defendant 
has  or  claims  to  have  some  interest  in  the  land, 
it  is  sufficient  to  withstand  a  general  demurrer 
by  such  defendant,  without  further  allegations 
as  to  his  title.— Quibell  v.  Rust,  (Sup.)  24  N.  Y. 
S.  498. 

4.  Where  a  purchaser  of  goods  sues  to  re- 
scind the  contract,  and  to  compel  the  seller 
to  refund  the  purchase  money,  on  the  ground 
of  fraud,  the  complaint  must  show  that  plain- 
tiff returned  or  tendered  the  goods  purchased, 
or  it  must  contain  an  offer  to  return  them, 
in  case  he  is  not  entitled  to  retain  them. — 
Mason  v.  Wheeler,  (Super.  N.  Y.)  24  N.  Y. 
S.  879. 

Laches. 

5.  Where  a  cestui  que  trust,  who  is  en- 
titled to  receive  yearly  the  income  from  the 
trust  fund,  does  not  demand  the  income  for  19 
years,  she  is  guilty  of  such  laches  as  will  pre- 
clude a  recovery  of  the  unpaid  income  from  the 
sureties  on  the  trustee's  bond. — l*eople  v.  Don- 
ohue,  (Sup.)  24  N.  Y.  S.  487. 

Parties  to  action  for  accounting. 

6.  Where  a  trustee  resigns,  and  afterwards 
brings  an  action  for  an  accounting  of  her  ac- 


tions as  trnstee,  against  her  successor,  wbo  is 
also  executor  of  the  will  of  her  cotrustee,  tad 
thereafter  defendant  resigTis  as  executor  of  tbe 
will  of  such  cotrustee,  the  administrator  «itk 
the  will  annexed  is  a  proper  party  to  the  &^ 
tion.  —  McCready  v.  Farmers'  Loan  &  Tr« 
Co.,  (Sup.)  24  N.  Y.  S.  57. 

Adequate   remedy   at    law  —  Objeetioc 
raised  by  answer. 

7.  The  objection  that  there  is  tn  tdeqpiatr 
remedy  at  law  must  be  raised  by  aiuwer.- 
O'Brien  v.  McCarthy,  (Sup.)  24  N.  Y.  &  UJ^ 

Submission  of  issues  to  jury. 

8.  The  trial  judge  in  an  equity  case  mzj 
take  the  verdict  of  a  jury  to  inform  his  roi- 
science.— Megrue  v.  United  Life  &  Ace.  Im.  (X, 
(Sup.)  24  N.  Y.  S.  6ia 

Error,  Writ  ol 

See  "Appeal." 

Estates. 

Action  by  Hfe  tenant,  pwtiea,  see  "Emiuat 

Domain,"  a 
Created  by  wUl,  see  •'Wills."  17-29. 

ESTOPPEL. 

To  dispute  boundary,  see  "Boundaries,'*  5. 

In  pais. 

1.  A  building  contract  provided  that  90  ps 
cent,  of  the  work  done  darini;  tr.e  prpr>M5 
}nonth  should  be  paid  for  on  the  10th  -iis  ^ 
each  month,  the  full  amount  *to  be  tsceitais^ 
by  the  estimate  of  the  architect,"  The  spe-i- 
fications  provided  that  the  work  should  be  ^>^ 
to  the  satisfaction  of  the  architect  and  bcLd*: 
committee,  and  any  disa^rreement  **shall  be  ^'■ 
tied  by  three  disinterested  arbitrators."  Da.%: 
the  work  the  architect  made  **an  apfnoxka'^ 
estimate"  that  the  amount  due  the  omtn*^'' 
on  a  certain  date  was  $7,155.72.  The  biiiV  j- 
committee  refased  to  pay  more  than  $•■'■'*' 
thereon,  claiming  the  estimate  to  be  &Lce$^> 
This  amount  the  contractor  accepted  witier 
any  submission  to  arbitrators,  and,  on  i  V^ 
which  purported  to  be  the  estimate,  be  pf^ 
cured  of  a  bank  the  balance  due  thenoiL  B  •'- 
in  an  action  between  the  ovmcr  and  such  bt:t 
that  the  owner  was  not  estopped  to  deor  ibi*  r 
owed  the  contractor  the  amount  stated,— B«-4p; 
of  Education  of  Waterford  v.  First  Ntt  hiSL 
(Sup.)  24  N.  Y.  S.  392. 

Of  infant. 

2.  Where  an  infant,  of  snffidoit  a^  t« 
appreciate  his  rights  and  duties,  fslseb  >=^ 
fraudulently  states  to  an  intending  porcbtfff 
of  land  that  he  has  no  interest  uierRB.  i» 
thereby  induces  the  latter  to  pnrchsae  * 
land,  he  is  estopped  to  set  ap  his  »22 
therein,  as  against  such  purchaser.— Bltktffc* 
T.  Sinccpaugh,  (Sup.)  24  N.  Y.  S.  Ut 

EvictLon. 

See  "Landlord  and  Tenant,"  e,  7. 
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EVZDENGB. 

ee,  also,  •'Witness/' 

LS  to  existence  of  easement,  see  "Ease- 
ments," 4. 

—  powers  of  agent,  see  "Principal  and 
Agent,"  6. 

a  criminal  cases,  see  "Abduction,"  1-3;  "Per- 
jury." 

D  particular  actions,  see  "Breach  of  Marriage 
Promise,"  2-6;  "Deceit,"  1,  2;  "Ejectment;'2. 

►f  agency,  see  "Principal  and  Agent,"  1,  2. 

»f  custom,  see  "Custom  and  Usage." 

)f  damages,  see  "Damages,"  8-10. 

heading  and  proof,  see  ^Pleading,"  5,  6w 

'resumption  from  failure  to  disclose  certain 
facts,  see  "Partnership,"  2. 

—  of  payment,  see  "Payment,"  1, 

Veight  and  sufficiency,  reyiew,  see  "Appeal," 
11—15. 

udicial  notice. 

1.  On  the  settlement  of  the  accounts  of  an 
dministrator,  where  the  attorney  employed 
y  him  testifies  that  the  credits  claimed  by  the 
dministrator  on  account  of  attorney's  fees  are 
easonable,  and  no  evidence  is  offered  to  the 
ontrary,  the  court  cannot  act  on  its  personal 
nowledge  that  such  items  are  greater  than  the 
ustomary  charges  for  similar  services.— In  re 
Tan  Nostrand's  Estate,  (Surr.)  24  N.  Y.  S.  850, 

Misc.  Rep.  396;  In  re  HoUand  Trust  Co.,  Id. 
declarations  and  admissions. 

2.  Statements  as  to  the  financial  condition 
if  a  fijrm,  made  by  its  bookkeeper  to  a  mer- 
antile  agency,  are  not  admissible  in  evidence 
.^ainst  the  firm  unless  the  bookkeeper  had 
uthority  to  make  such  statements,  or  they 
were  made  with  the  knowledge  of  the  firm. — 
Vakefield  Rattan  Co.  y.  Tappan,  (Sup.)  24  N. 
r.   S.  430. 

8.  In  an  action  for  injuries  to  plaintiff's 
rife,  who,  while  entering  defendant's  car,  was 
truck  by  a  gate  which  tbe  brakeman  was  dos- 
ng,  it  is  admissible,  as  a  part  of  the  res 
estae,  to  show  what  the  brakeman  said  in 
espouse  to  the  woman's  exclamation  of  pain.— 
Sutler  V.  Manhattan  Ry.  Co.,  (Super.  N.  Y.) 
4  N.  Y.  S.  142. 

learsay  evidence. 

4.  In  an  action  by  an  attorney,  employed 
y  a  village,  for  libel,  a  question  put  to  defend- 
at  as  a  witness  which  assumes  that  comments 
ad  been  made  by  the  inhabitants  of  the  vil- 
ige  as  to  the  acts  of  plaintiff,  and  asks  the 
itness,  "Was  the  opinion  frequently  expressed 
I  at  he  was  not  a  nroper  person,  under  the  dr- 
imstnnces,  to  be  thus  employed?"  is  improper, 
i  calling  for  hearsay  opinions.— Mattice  v.  Wil- 
>x,  (Sup.)  24  N.  Y.  S.  1060. 

opinion  evidence. 

5.  In  an  action  for  the  price  of  a  gas  gov- 
•nor  for  which  defendant  promised  to  i)ay  on 
le  condition  that  it  would  show  a  saving  of 
^  to  40  per  cent,  in  gas,  a  statement  by  a  wit- 
S88  for  plaintiff,  who  had  examined  defend- 
It's  gas  meter,  that  the  use  of  the  governor 
%d  effected  a  saving  of  over  30  per  cent.,  is 
^admissible  as  stating  a  conclusion.— Patter- 
►n  Gas  (Jovemor  Co.  v.  Glenby,  (Com.  PI.  N. 
.)  24  N.  Y.  S.  575. 


6.  In  an  equitable  action  against  a  rail- 
road company  for  illegally  using  i^aintiirs 
land  for  a  switch,  evidence  offered  by  the  de- 
fendant as  to  the  effect  of  the  construction  of 
the  switch  on  plaintiff's  land  in  the  opinion  of 
the  witness  is  inadmissible.— Burditt  v.  New 
York  Cent  &  H.  R.  R.  Co.,  (Sup.)  24  N.  Y. 
S.  1137. 

7.  It  was  proper  to  permit  a  witness  to 
testify  that  it  was  worth  four  dollars  per 
thousand  to  draw  the  lumber  from  a  mill  to 
market,  and  that  it  was  worth  three  dollars 

Ser  thousand  to  saw  such  lumber.— Pcnfield  v. 
age.  (Sup.)  24  N.  Y.  S.  094. 
Weight  of  expert  testimony  as  to  dam- 


8.  Where  defendant's  wall  encroaches  on 
plaintiff's  loL  and  the  only  question  is  the 
measure  of  damages,  as  to  which  expert  tes- 
timony has  been  given,  such  testimony,  though 
valuable  as  an  aid  in  determining  the  amount 
of  damages,  is  not  conclusive  on  the  court, 
but  it  may  use  its  own  judgment  in  regard 
to  the  matter.  —  Isear  v.  Burstein,  (Sui>er. 
N.  Y.)  24  N.  Y.  S.  918,  30  Abb.  N.  0.  tL 
Parol  evidence. 

9.  Where  an  executory  contract  under  seal 
recites  a  "consideration  of  one  dollar  and  other 
valuable  considerations,  the  receipt  whereof  is 
hereby  acknowledged,"  such  recital  cannot  be 
contradicted  by  parol  evidence,  though  the  con- 
tract binds  only  the  party  acknowledging  receipt 
of  the  alleged  consideration,  and  therefore  lacks 
mutuality.— Fuller  v.  Artman,  (Sup.)  24  N.  Y. 
S.  13,  69  Hun,  546. 

10.  In  an  action  on  a  provision  in  a  written 
copartnership  agreement  that  the  firm  should 
pay  the  sum  owing  by  one  of  the  members  for 
goods  contributed  by  nim  to  the  firm,  evidence 
that  there  was  an  oral  understanding  that  such 
assumption  of  debts  by  the  firm  should  a))ply 
only  to  a  claim  other  than  the  one  sued  on  is 
inadmissible.  —  Spingarn  v.  Rosenfeld,  (Com. 
PI.  N.  Y.)  24  N.  Y.  S.  733. 

Ancient  documents. 

11.  On  an  issue  as  to  the  location  of  a 
boundary  line,  a  written  agreement  fixing 
such  location,  made  75  years  before,  by  the 
predecessors  in  title  of  the  parties,  duplicate 
copies  of  which  were  found  by  each  party 
among  his  title  papers,  though  not  acknowl- 
edged or  recorded,  is  admissible  in  evidence 
for  defendant  as  an  ancient  instrument,  on 
proof  of  the  signature  of  plaintiff's  predecessor 
in  title,  and  of  possession  by  both  the  adjoin- 
ing owners  in  accordance  therewith. — National 
Commercial  Bank  v.  Gray,  (Sup.)  24  N.  Y.  & 
997. 

Proof  of  foreign  laws. 

12.  In  an  action  in  New  York  on  a  North 
Carolina  judgment,  books  purporting  to  have 
been  prepared  by  three  men  under  certain 
statutes  of  North  Carolina,  and  copyrighted  by 
the  secretary  of  state  "for  the  benefit  of  the 
state  of  North  Carolina,"  are  admissible  to 
prove  the  laws  of  that  stata — ^Leach  v.  Linde. 
(Sup.)  24  N.  Y.  S.  176. 

Weight  and  conclusiveness. 

13.  In  an  action  for  money  paid  at  defend- 
ant's request,  plaintiff  testified  to  the  makings 
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of  sach  a  request  by  defendant,  and  defendant 
denied  it  A  number  of  witnesses  testified  that 
plaintiff's  reputation  for  truth  was  bad.  Hdd. 
that  a  judgment  for  plaintiff  would  be  reversed 
as  against  evidence.  —  Enright  v.  SeTmour, 
(Com.  PI.  N.  Y.)  24  N.  T.  S.  704. 

14.  In  an  action  to  recover  for  goods  sold 
to  a  corporation  at  the  instance  of  its  agent, 
the  denial  of  the  agency  by  defendant's  presi- 
dent and  by  the  alleged  agent,  and  the  assertion 
that  he  was  the  agent  of  another  corporation, 
of  a  similar  name,  is  not  conclusive,  since  such 
<lenial  is  by  persons  in  interest.— Wilson  v.  Wy- 
andance  Springs  Imp.  Co.,  (Com.  PI.  N.  Y.)  24 
N.  Y.  S.  557. 

Of  adverse  party  before  trial,  see  "Discoyery,** 

1-4. 
Of  witness,  see  "Witness,"  8. 

EzoeptioxiBy  Bill  ol 

See  "Appeal." 

Excessive  Damages. 

See  "Damages,"  5-7. 

EXEoxmoir. 

See,  also,  "Attachment." 

To  enforce  judgment  in  ejectment,  see  "Eject- 
ment," 4,  5. 

Against  personal  representatiTe. 

1.  Code  Civil  Proc.  §  1825,  provides  that 
an  execution  shall  not  issue  against  an  admin- 
istrator as  such,  except  on  an  order  of  the  sur- 
rogate, specifying  the  sum  to  be  collected.  Sec- 
tion 2552  makes  such  order  conclusive  evidence 
that  there  are  sufficient  assets  in  the  adminis- 
trator's hands  to  satisfy  the  sum  specified  in 
the  order.  Held  that,  where  an  administrator 
has  accounted  for  all  assets  coming  into  his 
hands,  paid  them  to  creditors  under  direction 
of  the  surrogate,  and  been  duly  discharged 
on  a  final  accounting,  an  order  will  not  be  grant- 
ed permitting  an  execution  to  issue  on  a  judg- 
ment rendered  against  him  after  such  discharge 
on  an  indebtednoHs  created  by  deceased  in  his 
lifetime. — lu  re  Hatha  way's  Estate,  (Surr.)  24 
N.  Y.  S.  4G8;  In  re  Peck,  Id.;  In  re  Champlin, 
Id. 

Supplementary  proceedings. 

2.  Code  Civil  Proc.  §  2463,  exempts  from 
supplementary  proceedings  a  foreign  corpora- 
tion, though  it  has  no  place  of  business  within 
thi'  state.— Stephens  v.  Page,  (Com.  PI.  N.  Y.) 
24  N.  Y.  S.  ($1)8. 

8.  Where  the  affidavit  on  a  motion  to  set 
aside  an  order  for  the  examination  of  affiant  as 
a  judgment  debtor  in  supplementary  proceedings 
states  that  the  judgment  debtor  is  an  agent  for 
an  insurance  company  having  an  office  in  the 
city  of  New  York,  and  that  he  has  desk  and 
chair  room  in  such  office,  it  sufficiently  shows 
that  he  has  a  place  for  the  transaction  of  busi- 
uesi}  in  person  in  the  county,  within  the  mean- 


ing of  Code  Givil  Fioc.  {  245a-BttGiKi4or  t. 
Nugent.  (Com.  PL  N.  X.)  24  N.  Y.  S.  828. 

4.  The  fact  that  the  movmg  affidtTit 
wrongly  states  the  date  of  issuing  the  exeeo- 
tion  is  not  a  jurisdictional  defect— Bttdieidgr 
V.  Nugent,  (Com.  PL  N.  Y.)  24  N.  Y.  S.  8& 

EXEOUTOBS  Ain>  ASMUns- 
THATOBS. 

See,  also,  "Descent  and  Distribntionf*  "WBk' 
Allowance     to     widow,      see     ''ConsfitntiauJ 

Law,"  2. 
Execution  against  personal  representatlTe,  m 

"Execution,"  1. 
Sale   of  land   pending   suit   for  partitioD,  m 

"Partition." 

Bemoval. 

1.  Where  the  surrogate  has  frequently  bd 
the  matter  of  a  will  and  the  appointment  cf 
an  administratrix  before  him,  and  is  fnllT  ad- 
vised of  her  acts,  his  order  refusing  to  reiacn 
her,  on  the  ground  that  she  conceals  henvlf » 
that  process  cannot  be  served  on  her,  wii!  aoc 
be  revefrsed,  when  such  fact  is  not  cleark  «> 
stantiated.— In  re  Wood's  Estate,  (Sup.)  24  N. 
Y.  S.  «4. 

2.  Where,  in  a  proceeding  for  the  rewn! 
of  an  administratrix  with  the  will  timn< 
on  the  ground  of  waste  in  selling  properrr  for 
less  than  its  value,  the  evidence  is  coii4rtci 
as  to  whether  or  not  the  sum  received  fw  ti-" 
property  was  less  than  its  value,  the  ficdjf 
of  the  surrogate  will  not  be  disturbed— It » 
Wood's  Estate,  (Sup.)  24  N.  Y.  S.  61 
Assets. 

8.  Damages  recovered  for  injury  to  the  fw 
of  a  lunatic's  real  estate  are  to  be  trrate^i  i* 
real  estate  where  he  dies  without  recov«'Ji 
his  competency. — ^Ford  v.  Livingston,  (Sap.'--^ 
X.  Y.  S.  412. 

4.  Where  a  widow  collects  a  debt  <lof  xt 
deceased  husband,  the  same  belongs  to  d«^ 
dent's  estate,  in  the  absence  of  a  gift  thr^^"^ 
to  her  by  decedent— In  re  Goss'  Estate.  <^^' 
24  N.  Y.  S.  623;  In  re  Tuthill,  Id.;  In  «  B? 
ers.  Id. 

AUowanoe  of  claims. 

5.  Under  Code  Civil  Proc  i  382,  providitf 
that  suit  on  a  contract  obligation  mivt  k 
brought  within  six  years,  an  offer  to  vtvrt  i 
claim  on  a  note  payable  April  4,  1883.  mil*' '" 
a  proceeding  to  sell  a  decedent's  lind  t^  pJ 
his  debts,  on  November  10,  18W),  comes  t* 
late,  though  letters  of  administration  ^^ 
granted  in  1887,  and  the  administrator's  final  w 
counting  was  not  had  until  November  6. 1*«*''7 
In  re  Huntley's  Estate,  (Surr.)  24  N.  Y.  S.  ^^ 
In  re  Burdick,  Id.  ^ 

6.  An  affidavit  as  to  a  claim  presente'J^ 
an  administratrix  against  the  estate  is  iQ'— 
cient  which  does  not  state  that  no  J^T^'^* 
have  been  made  on  it. — In  re  ClapsadJie'sJ* 
tate,  (Surr.)  24  N.  Y.  S.  313,  4  Misc.  Uti  ^ 
Settlements  and  accounting. 

7.  Where  testator  devises  a  house  ar  I  -^ 
to  his  wife  for  life,  and  directs  that  «a  -*' 
death  the  executor  should  sell  the  faoow.  i-J 
divide  the  proceeds  among  his  children,  aed  t^' 
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executor  sells  the  house  dnrlng  the  life  of  the 
sddow,  she  and  the  children  joining  in  the 
conyeyance,  and  invests  the  proceeds  for  the 
benefit  of  the  widow,  on  her  death  the  exec- 
utor must  account  for  the  fund  as  personal 
property.— In  re  Collins,  (Sup.)  24  N.  Y.  S.  226. 

8.  Where  a  testator  provides  that  the  exec- 
utor should  set  apart  a  fund  to  provide  a  spec- 
ified annuity  for  his  widow,  and  his  children 
contribute  the  sum  necessary  for  the  purpose, 
the  executor,  as  such,  is  not  required  to  account 
For  the  same.— In  re  Collins,  (Sup.)  24  N.  Y.  S. 
228. 

9.  On  the  settlement  of  accounts  of  a  de- 
cedent, the  executors  should  not  be  charged 
.▼ith  the  amount  of  a  deficiency  judgment  re- 
covered by  decedent  on  foreclosure  of  a  mort- 
rage  which  was  given  by  her  husband  merely 
'or  the  purpose  of  protecting  his  property 
igainst  creditors.— In  re  Bolton's  Estate,  (Sup.) 
:4  N.  Y.  S.  799. 

10.  Where  an  administrator  turns  over  the 
>roperty  of  the  estate  to  his  coadministrator, 
vho  is  also  next  of  kin  of  intestate,  he  cannot 
>e  required  to  account  therefor  by  the  admin- 
Ktrators  of  his  coadministrator. — ^In  re  Van 
kVert's  Estate.  (Surr.)  24  N.  Y.  S.  719,  3  Misc. 
lep.  563;   In  re  Niven,  Id. 

11.  An  application  by  an  administrator  for 
judicial  settlement  of  his  accounts  after  the 

ight  of  the  beneficiaries  of  the  estate  to  com- 
pel him  to  account  is  barred  by  limitation  does 
tot  preclude  him  from  pleading  the  statute  of 
imitations  against  objections  to  the  accounts 
nade  by  the  beneficiaries.— In  re  Van  Wort's 
Estate,  (Surr.)  24  X.  Y.  S.  719,  3  Misc.  Rep. 
►C3;    In  re  Niven,  Id. 

12.  On  the  settlement  of  the  accounts  of  an 
idministrator  it  appeared  that  the  deceased, 
he  father  of  the  administrator,  had  bought  a 
nilk  route,  and  that  the  father  and  son,  with- 
>iit  fixing  any  definite  rights,  provided  a  live- 
ihood  for  themselves  out  of  the  same;  that  the 
>iisiness  was  carried  on  at  the  father's  farm, 
ind  that  the  property  of  the  business  was  by 
he  son  included  in  the  inventory  of  the  father's 
estate,  and  marked  "Disputed;"  that  it  was 
;old  at  the  administrator's  sale,  and  the  ex- 
»ense  charged  to  the  estate;  that  money  of 
he  estate  had  been  used  to  pay  a  debt  due  for 
»art  of  the  property,  and  that  in  his  account 
ho  administrator  charged  himself  with  the 
L mount  realized  for  the  property.  Hril,  that 
he  claim  of  the  son  that  he  was  the  owner  of 
he  property  of  the  milk  business  could  not  be 
l1  lowed,  and  that  in  his  account  as  adminis- 
rator  he  was  properly  chargeable  with  the 
•ahie  of  the  same.— In  re  Ver  Valen's  Estate, 
Suit.)  24  N.  Y.  S.  133. 

18.  After  the  death  of  a  wife,  having  a  life 
state,  all  the  parties  interested  agreed  with 
tie  executors  that  they  should  be  exempted  from 
arther  duty,  and  that  for  the  purpose  of  fix- 
ig  their  compensation  the  property  should  be 
onsidered  as  of  a  stated  value,  and  they  should 
e  paid  a  named  amount  in  full  for  all  com- 
lissions.  Held  that,  though  the  executors  had 
ot  converted  the  property  into  cash,  the  beno- 
ciaries  were  precluded  from  denying  the  right 
f  the  executors  to  compensation,  and  the  lat- 
pr  were  estopped  to  demand  a  larger  amount 
tian  that  agreed  on. — In  re  Turfler's  Estate, 
Surr.)  21  X.  Y.  S.  91. 


Settlements  and  aocounting— Credits. 

14.  Testator  gave  his  widow  "the  income" 
of  all  his  property,  "as  long  as  she  lives,  for 
her  benefit  and  support,"  but  provided  that  out 
of  the  income  his  wife  should  "pay  all  neces- 
sary repairs  upon  the  buildings,  and  fdl  taxes, 
besides  insurance."  The  executors  were  era- 
powered  to  pay  debts,  and  after  the  wife's 
death  to  self  the  property  and  pay  legacies; 
and  it  was  provided  that  testator's  sons  should 
**not  come  into  possession  of  their  property" 
until  after  the  death  of  the  widow,  unless  she 
should  consent  in  writing.  Held,  that  the  wife 
was  given  a  life  estate,  with  right  to  possession 
for  life,  and  that  the  executors,  having,  under 
a  power  of  the  wife,  collected  the  income  from 
the  property,  the  estate  was  not  chargeable 
with  the  expenses  of  collecting  the  same,  re- 
pairs, taxes,  and  insurance.— In  re  Turfler's  Es- 
tate, (Surr.)  24  N.  Y.  S.  91. 

15.  An  aUowanoe  cannot  be  made  for  an  ad- 
ministration expense  till  it  has  been  actually 
paid.— In  re  Van  Nostrand's  Estate,  (Surr.)  24 
nTy.  S.  850,  3  Misc.  Rep.  396;  In  re  Holland 
Trust  Co.,  Id. 

Attorney's  fees. 

10.  An  administrator  is  not  entitled  to  credit 
for  money  paid  an  attorney  for  services  in 
searching  for  deceased's  will,  or  in  procuring  pa- 
pers and  securities  of  deceased  from  a  bank 
which  had  custody  thereof,  or  in  being  present 
at  the  making  of  the  inventory,  and  preparing 
and  posting  notices  of  sale,  or  in  writing  to 
agents  having  charge  of  investments  out  of  the 
state  for  information  relative  thereto,  since 
these  services  can  all  be  performed  as  well  by 
the  administrator  himself.  —  In  re  Van  Nos- 
trand's Estate,  (Surr.)  24  N.  Y.  S.  850,  3  Misc. 
Rep.  396;  In  re  Holland  Trust  C5o.,  Id. 

17.  An  administrator  is  entitled  to  credit  for 
payments  for  an  attorney's  services  rendered  in 
preparing  and  presenting  a  petition  for  his  ap- 
pointment as  administrator,  and  obtaining  the 
consent  of  next  of  kin  to  such  appointment,  in 
obtaining  the  appointment  of  appraisers,  and 
preparing  the  notice  to  creditors,  and  in  causing 
the  notices  of  the  appraisement  and  inventory 
to  be  posted  and  served.— In  re  Van  Nostrand's 
Estate,  (Surr.)  24  N.  Y.  S.  850,  3  Misc.  Rep. 
396;   In  re  Holland  Trust  Ck>.,  IcL 

Opening  settlement. 

18.  A  decree  settling  an  estate  will  be 
opened  for  the  purpose  of  correcting  a  clerical 
error.— In  re  Beach's  Estate,  (Surr.)  24  N.  Y. 
S.  717,  3  Misc.  Rep.  393. 

19.  A  decree  settling  the  account  of  an  ex- 
ecutor will  be  opened  on  affidavits  that  the 
executor  charged  the  estate  with  the  full 
amount  of  a  note  due  by  the  estate,  and  paio 
by  him,  when  in  fact  he  obtained  a  settlement 
of  the  same  at  a  considerable  discount. — In  re 
Beach's  Estate,  (Surr.)  24  N.  Y.  S.  717,  3  Misc. 
Rep.  393. 

Purchase  of  decedent's  property  by  ad- 
ministrator. 

20.  Where,  at  a  sale  of  the  property  of  a  de- 
cedent, the  administrator  becomes  a  purchaser 
iu  his  own  right,  and  afterwards,  at  a  profit. 
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disposes  of  the  property  bought,  he  is  account- 
able to  the  estate  of  the  deceased  for  such 
profit.— In  re  Ver  Vaien's  Estate,  (Surr.)  24  N. 
X .  S.  138. 

Sales  under  order  of  court. 

21.  Deceased  had  rented  to  her  sons  and 
another  certain  premises,  on  which  was  a 
bleaching  establiFibment,  which  went  with  the 
land.  A.  large  part  of  the  machinery  having 
been  destroyed  by  fire,  the  lessees  replaced  it 
themselyes.  Four  years  later,  the  sons,  as  ex- 
ecutors, sold  the  part  of  the  machinerr  belong- 
ing to  the  estate  at  public  sale  for  $G00,  though 
two  years  before,  in  condemnation  proceedings 
by  the  city,  it  had  been  appraised  at  $50,000. 
It  was  mainly  bought  by  the  other  member  of 
the  partnership,  and  it  was  afterwards  used 
by  him  and  the  executors,  as  partners,  on  oth- 
er premises.  There  were  a  number  of  people 
at  the  sale,  and  there  was  competition.  Heldt 
that  a  finding  that  the  sale  was  fair,  and  the 
price  reasonable,  would  not  be  disturbed. — ^In 
re  Bolton's  BsUte,  (Sup.)  24  N.  Y.  S.  799. 

Allowance  to  widow. 

22.  Under  Laws  1889,  c.  40b,  fi  2,  providing 
that,  if  the  interest  of  a  widow  in  the  real  es- 
tate of  a  deceased  husband,  in  addition  to  her 
dower  right,  and  together  with  $150  of  per- 
sonal property  set  apart  to  her,  shall  be  of  Ipss 
value  than  $1,000,  there  shall  be  set  apart  for 
the  use  of  the  widow,  or  the  widow  and  chil- 
dren, personal  property  which,  together  with 
Much  real  estate,  shall  be  worth  $1,000,  tho 
widow  is  entitled  to  such  allowance  of  personal 
property,  though  there  is  no  real  estate  to 
whioh  the  dower  right  can  attach. — In  re  Mul- 
ligan's Estate,  (Surr.)  24  N.  Y.  S.  321,  4  Miso. 
Rep.  301. 

Power  of  ancillary  administrator. 

28.  Code  CivU  Proc.  fi  2700,  provides  that  an 
ancillnry  administrator  must,  unless  otherwise 
dirertod  by  court,  transmit  the  property  of  de- 
cedent, received  by  him,  to  the  place  where  the 
principal  letters  were  issued,  to  be  disposed 
of  according  to  the  laws  thereof.  Section  2701 
authorizes  courts  to  direct  him  to  pay  cred- 
itors of  the  deceased  "within  the  state.  Sec- 
tion 2702  provides  that,  with  certain  excep- 
tions, or  where  special  provision  is  otherwise 
made,  or  a  contrary  intent  is  expressed  or  plain- 
ly to  be  inferred,  the  provisions  relative  to  the 
rights  and  powers  of  executors  and  adminis- 
trators shall  apply  to  an  ancillary  administra- 
tor. Held  that,  it  not  being  the  intention  to 
repeal  any  of  the  provisions  of  the  former  sec- 
tions by  the  latter  section,  an  ancillary  admin- 
istrator had  no  power  to  pledge  property  of  de- 
ccjdent. — Smith  v.  Second  Nat.  Bank,  (Sup.)  24 
N.  Y.  S.  419. 

Probate  practice. 

24.  Under  Code  Civil  Proc.  S  2481,  subd.  6, 

Eroviding  that  the  surrogate  may  grant  a  new 
earing  for  fraud,  clerical  error,  or  other  suffi- 
cient cause,  in  the  same  manner  as  a  court  of 
record  exercises  the  power,  an  alleged  errone- 
ous construction  of  the  law  is  not  a  "sufficient 
cause,"  within  the  statute.— In  re  Beach's  Es- 
tate, (Surr.)  24  N.  Y.  S.  717,  3  Misc.  Rep.  393. 


EXEMPTIONS. 

Life  Inanrance. 

Laws  1870,  c  277,  §  1,  proTides  tbst  • 
married  woman  may  insure  the  life  of  her  bi» 
band  for  her  sole  use,  and  ^t  the  insoncee 
shall  be  payable  to  her  free  from  the  cUiiu  tf 
the  husband's  creditors;  but  that,  if  the  pI^ 
mium  paid  in  any  year  oat  of  the  property  of 
the  husband  exceeds  $500,  such  exemption  ahsli 
not  apply  to  the  excess  of  $500,  but  sach  exeeiB 
shall  inure  to  the  benefit  of  the  hnsband^i  cred- 
itors. Hdd  that,  where  the  wife  paid  the  pR- 
miums  of  the  insurance  on  the  huabsad^i  life 
trom  her  separate  property,  and  tiie  amocac 
thereof  was  not  renaid  to  her,  no  part  of  the 
insurance  money  is  subject  to  the  hosbandi 
debts  as  assets  of  his  estate.— In  re  Go&f  Es- 
tate, (Sup.)  24  N.  Y.  S.  023;  In  re  Tnthul,  Id; 
In  re  Rogers,  Id. 

Exhibition. 

Injunction  against  placing  statues  of  privite 
deceased  person  on  exhibition,  see  'lojcs^ 
tion,"  2. 

Ez  Post  Facto  Law. 

See  "Constitutional  Law,"  1. 

Express  Trusts. 

See  "Trusts,"  1,  2, 

Expulsioxu 

Of  member  of  society,  see  "BeneToleiit  Sode 
ties." 

Extra  Allowance. 

See  "Costs,"  7-10. 

FALSE  IMPBISONMENT. 

Fleeuiing  and  proof. 

The  complaint,  in  an  action  for  false  in- 
prisonment,  alleged  that  defendant.  aDd«r  i3 
execution  against  plaintiff's  person,  illesallr  i^^ 
sued  on  a  judgment  rendered  against  him  os  s 
certain  date  in  an  artion  brought  against  bio 
by  defendants,  "maliciously,  unlawfully,  ai.« 
without  legal  authority  assaulted"  plaintiff,  ac- 
arrested  him.  Held,  that  under  sucii  alle^ty>3» 
plaintiff  could  introduce  in  eTidence  an  exefo- 
tion  which  recited  that  a  judgment  iras  ob- 
tained against  him  on  the  same  date,  as  alleccd 
in  an  action  by  **G.  and  B.,  TdefeodaDti 
executors,"  together  with  proof  of  defewiantj' 
handwriting  on  such  execution,  and  with  eTi- 
dence that  it  was  the  execution  under  whici 
plaintiff  was  arrested,  since  the  woni  "elec- 
tors" in  such  execution  was  mere  sarplosaie. 
FoUett,  J.,  dissenting.  —  Sherman  t.  Gh&D^ 
(Sup.)  24  N.  y.  S.  5y. 

FALSE  PBETENSES. 

Indictment. 

An  indictment  under  Pen.  Code,  f  ST; 
making  it  a  felony  to  aid  a  scheme  to  de&aiKi 
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by  meanB  of  drculan  offering  for  sale  paper 
money,  or  to  inform  any  one  where  it  can  be 
obtained,  is  sufficient  if  it  allies  that  defend- 
ant, by  means  of  a  circular,  offered  one  G.  pa- 
ix^r  money,  or  what  pretended  to  be  snch;  that 
thereby  0.  was  induced  to  oome  to  Poughkeep- 
sie,  to  buy  of  defendant  money  or  pretended 
money,  and  that  defendant  showed  0.  a  good 
goTemment  bill,  and  offered  to  take  0.  to  one 
who  would  sell  him  bills  like  it,  which  he  called 
"goods,"  greatly  below  their  face  Talue.  Fratt. 
J.,  dissenting,  on  the  ground  that  the  indict- 
ment did  not  allege  that  the  acts  charged  were 
with  intent  to  defraud,  or  that  the  money  to 
Ue  sold  was  "counterfdt"— ii'eople  7.  Albow, 
(Sap.)  24  N.  Y.  S.  519. 

Federal  CtourtB. 

Conflicting  state  and  federal  Jurisdiction,  see 
"CJourts,"  5. 

Fees. 

Of  att(»ney,  see  "Attorney  and  Client,*'  2.  a 

Fellow  Servant. 

See  "Master  and  Servant,"  9,  10. 

Findings. 
Of  referee,  see  "Reference,"  7. 

FIXTITBES. 

l^Vhat  are,  see  "Injunction,"  4. 

As  between  real-estate  and  ohattel  mort- 
gagee. 

As  between  the  holder  of  a  real-estate 
mortgage  and  a  chattel  mortgagee,  carpeta» 
cnrtun  rods,  and  gas  fixtures  and  their  attach- 
ments are  movables.  —  Manning  y.  Ogden, 
(Sup.)  24  N.  Y.  S.  70. 

Foredosore. 

See  "Mortgages." 

Foreign  Corporations. 

Action  against,  see  "Corporations,"  17. 
Supplementary  proceedings  against,  see  "Execu- 
tion.'* 2,  a 

Foreign  Judgment. 

Sea  "Judgment,"  17,  18. 

Foreign  Iiaw. 

See  "BTidence»"  12. 

FKAUD. 

See  "Deceit^'  "False  Pretenses;"  "Fraudulent 

GouTeyances." 
jIji  ground  for  arrest,  see  "Arrest." 

for  attachment,  see  "Attachment,"  1-3. 


Fraudulent  deed — Title  conveyed. 

One  C,  haying  the  legal  title  to  land* 
gaye  for  a  valuable  considerauon  a  deed  to  the- 
same,  purporting  to  be  executed  by  his  gran- 
tors, but  which  was  in  fact  signed  b^  third 
persons.  Held,  that  the  grantee  acquired  no 
legal  title.— Snyder  v.  Church,  (Sup.)  24  N.  Y. 
S.  337* 


FRAXTDS,  STATUTE  OF. 

Pared  contracts,  see  "Specific  Performance,"  4.. 

Promise  to  answer  for  debt  of  another. 

1.  Where  one  working  by  the  day  for  » 
subcontractor  continues  the  work  on  the  agree- 
ment of  the  contractor  to  pay  him,  this  is  fa 
original  undertaking  on  a  suflicient  oonsidora* 
tion,  which  need  not  be  in  writing.— Snell  ▼.. 
Rogers,  (Sup.)  24  N.  T.  S.  379. 

Contract  within  statute  ~  Heoovery  on 
Implied  contract. 

2.  Plaintiff,  being  unable  to  raise  a  balance 
of  the  price  of  land  purchased,  |irocured  tt^ 
same  of  defendant,  to  whom  the  title  was  con- 
Teyed  on  his  agreeing,  by  parol,  to  conyey 
to  plaintiff  when  she  should  repay  the  ad- 
vance.  Without  giving  plaintiff  an  opportunity 
to  raise  the  money,  defendant  sold  the  land  to 
another,  and  appropriated  the  entire  amount 
receiyed  therefor  to  his  own  use.  Held,  that 
though  the  agreement  between  the  parties  wa» 
Yoid  under  the  statute  of  frauds,  defendant 
haying  receiyed  a  benefit  from  the  part  per- 
formance, plaintiff  should  recover  from  de- 
fendant the  amount  so  received,  less  the  ad- 
vance, with  interest.— Whitaker  v.  Burrows,. 
(Sup.)  24  N.  y.  S.  1011. 

FBAUDXJIiBWT  CONVEY- 
ANCES. 

See,  also,  "Chattel  Mortgages." 
Burden    of  proof,    see    "Sheriffs  and   Consta- 
bles," 2. 

What  constitutes. 

p.  Under  a  contract  between  a  copartner- 
ship and  a  corporation,  the  former  was  to  carry 
on  a  manufacturing  business^  buying  materiala 
and  paying  all  expenses,  while  the  goods  were 
to  be  sold  by  and  in  the  name  of  the  corpora- 
tion, which  was  to  determine  when  to  give 
credit,  without  assuming  any  risk  therefrom. 
No  goods  were  consigned  to  the  corporation 
as  was  agreed,  but  some  months  later  the  cor- 
poration took  a  fioor  in  the  building  occupied 
by  the  copartnership,  and  the  latter  sent  there 
for  all  its  goods;  the  fioor  remaining,  however, 
in  charge  of  employes  of  the  copartnership. 
The  latter  then,  without  notice  to  other  credit- 
ors, confessed  judgment  to  the  corporation.  No- 
credits  were  allowed  on  the  judgment,  as 
should  have  been  done,  and  it  consisted  chiefly 
of  commissions  for  selling  goods  which  wero 
actually  sold  by  the  partnership.  At  the  sale 
under  the  judgment,  B.,  who  was  the  sole  per- 
son interested  in  the  corporation,  purchased 
the  property,  worth  from  ^30.000  to  $60,000,. 
for  $12,000,  and  organized  another  company, 
to  which  he  transferred  the  proper 
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continned  the  copartnership  business  nnderthe 
same  conditions,  employing  the  members  of  the 
firm,  and  most  of  the  same  employes.  Hcldf 
that  the  transactions  were  void  as  against  cred- 
itors of  the  copartnership. — New  York  Commer- 
cial Co.  ▼.  Carpenter,  (Sup.)  24  N.  Y.  S.  248,  4 
Misc.  Rep.  240. 

What  constitutes — Consideration. 

2.  In  an  action  to  set  aside  a  deed,  it  ap- 
peared that  after  a  suit  had  been  brought  by 
plaintiff  against  his  debtor  the  latter  was  told 
that  it  was  "best  to  put  everything  out  of  his 
hands,"  to  which  he  replied  that  he  supposed 
**it  wonld  be  a  good  thing,"  and  that  thereupon 
he  made  a  deed  to  his  mothor-in  law.  The 
nominal  consideration  was  land  in  Kansas, 
which  the  debtor  had  never  seen,  and  worth 
$1,000,  while  his  equitv  in  the  farm  conveyed 
by  him  was  worth  $3,500.  A  month  later, 
plaintiff  recovered  judgment  in  his  suit.  Held, 
that  the  deed  was  fraudulent  and  void  as 
apiinst  plaintiff.— Morris  v.  Morris,  (Sup.)  24  N. 

Action  to  set  aside — Conditions  preced- 
ent. 
8.  Even  if  it  is  necessary  for  an  execution 
to  issue  and  be  returned  unsatisfied,  to  enable 
a  Judgment  creditor  to  bring  an  action  to  set 
aside  as  fraudulent  conveyances  made  by  de- 
ceased, and  to  subject  the  land  conveyed  to 
the  payment  of  his  judgment,  and  the  applica- 
tion for  the  order  is  made  solely  for  such  pur- 
pose, the  order  cannot  be  made  in  the  absence 
of  a  statute  authorizing  it  for  such  special 
purpose. — In  re  Hathaway's  Estate,  (Surr.)  24 
N.  Y.  S.  468;  In  re  Peck,  Id.;  In  re  Champlin, 
Id. 

Decree. 

4.  It  is  proper,  in  setting  aside  a  transfer 
in  favor  of  a  plaintiff,  who  has  in  her  hands 
personal  property  of  the  debtor,  to  apply  the 
value  of  such  property  on  her  debt— Morris  v. 
Morris,  (Sup.)  24  N.  t.  S.  579. 

Becovery  of  money  lost. 

Where  an  agent  loses  money  belonging 
to  his  principal  in  games  of  chance,  the  prin- 
cipal may  recover  the  money  from  the  winners 
thereof,  though  the  case  is  not  within  1  Rev. 
St.  p.  662,  providing  for  a  recovery  by  "any  per- 
son who  shall,  by  playing  at  any  game,  or  by 
betting  ♦  ♦  •  lose,  at  any  time  or  sitting, 
the  sum  of  $25  or  upwards.*' — Conway  v.  Con- 
way, (Sup.)  24  N.  Y.  S.  261,  4  Misc.  Rep.  312. 

GIFTS. 

Inter  vivos. 

1.  Where  a  gift  of  money  held  by  a  third 
person  is  made  by  a  written  assignment  under 
seal,  and  the  assignment  is  delivered  to  the  as- 
signee, an  acceptance  will  be  presumed. — Mat- 
son  V.  Abbey,  (Sup.;  24  N.  Y.  S.  284. 

Delivery. 

2.  Where  persons  who  are  entitled  to  mon- 
ey in  the  hands  of  a  third  person  assign  all 
their    interest    therein    by    written    instrument 


under  seal,  and  deliver  the  aasisnment  to  tlie 
assignee,  there  is  a  valid  g:ift  and  transfer, 
without  an  actual  delivery  of  the  monej.— 
Matson  v.  Abbey,  (Sup.)  24  N.  Y.  S.  284. 

Causa  mortis. 

8.  A  gift  causa  mortis  providing  for  a  fi- 
vision  of  the  property,  after  payment  of  cer- 
tain bills,  between  specified  persons,  indndisg 
the  person  to  whom  delivery  is  made,  is  vaJJd. 
— Loucks  V.  Johnson.  (Sup.)  24  N.  Y.  S.  267. 

4.  Deceased,  while  ill  and  in  expectation  d 
death,  handed  to  defendant  a  aavuigs  bank 
book,  saying  that,  after  the  pajment  of  tbe 
doctor's  bill  and  funeral  expenses,  the  balance 
of  the  money  was  to  be  equally  divided  bib 
tween  defendant  and  his  brother  and  tksttt. 
Defendant  accepted  the  bank  book,  and  de- 
ceased died  the  next  day.  HeUL^  that  there  w&s 
a  valid  gift  causa  mortis. — ^Loucks  v.  Johnaos, 
(Sup.)  24  N.  Y.  S.  267. 

Orant. 

See  "PubUc  Lands." 

OT7ARANT7. 

Scope. 

Defendant  assigned  to  plaintiff  a  bood 
and  mortgage  for  $4,000,  conditioned  for  tke 
payment  of  the  interest  and  $100  of  the  prin- 
cipal annually.  The  mortgage  provided  that 
the  buildings  should  be  insured  for  the  be>- 
efit  of  the  mortgagee.  At  the  time  of  the  as- 
signment defendant  executed  a  guaranty  of 
"the  payment  of  the  mortgage  according  lo  fts 
terms  until  the  same  is  reduced  to  $3,000."*  Aft- 
erwards the  buildings  were  burned,  and  plain- 
tiff applied  the  insurance  money  to  the  mort- 
gage debt,  reducing  it  to  less  than  $3.Ou0l 
Held,  that  such  reduction  was  within  the  term 
of  the  guaranty,  and  defendant  was  thereby 
discharged  from  liability.  BCayham,  P.  J.,  dis- 
senting.—Smith  V.  Varley.  (Sup.)  24  N.  X.  S. 
258. 

aUABDIAN  AND  ^V^ABIX 

Appointment  of  guardian — Domicile  of 
infant. 

1.  An  infant  whose  deceased  parenta  were 
residents  of  Connecticut,  and  whose  entire  prof^ 
erty  was  situated  there,  was  removed  froE 
that  state  to  New  York  by  an  nncle  with  w&on 
she  lived  after  her  mother  died,  and  until  b^ 
father's  death.  The  removal  was  made  on  the 
same  day  that  the  probate  court  of  Connecciciit 
had  declared  void,  for  want  of  testaments^ 
capacity,  the  father's  will,  in  which  the  nyde 
was  named  as  guardian,  neid^  that  snch  i> 
fant  did  not  "reside"  in  New  xork,  within  C<v?e 
('ivil  Proc  §  2827,  so  as  to  authorize  tbe  as- 
poiutment  of  a  guardian  by  the  surto^^s 
court  of  New  York.— In  re  WiUett,  tSimJ  24 
N.  Y.  S.  506;    In  re  Daniels,  Id. 

Settlement  and  aceounting. 

2.  A  ward,  having  come  of  age,  had  a  talk 
with  her  mother,  who  had  been  her  guardian 
about  accounts  between  them,  when  the  raocher 
said  that  she  had  spent  the  entire  fond  <n  fi?- 
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ing.  It  appeared  that  the  mother*8  accounts 
were  always  open  to  her  daughter's  inspection, 
and  that  the  latter  had  some  knowledge  of 
them,  even  as  to  very  trifling  charges  against 
herself.  Held,  that  she  could  not  call  her  moth- 
er to  account  10  years  after  her  majority.— In 
re  Barker,  (Surr.)  24  N.  Y.  S.  723,  4  Slisc  Rep. 
40;   In  re  Place,  Id. 

Harmless  Error. 

See  "Appeal."  1^19. 

HEALTH. 

Boards  of  health. 

I.  TThe  charter  of  the  dty  of  Tonkers, 
(Laws  1881,  e.  184,)  tit.  9.  §  1,  provides  that 
the  supervisor  and  five  other  officers  named 
shall  constitute  the  board  of  health  of  such 
city.  Laws  1892,  c.  54,  (amending  title  1,  S  1, 
iiid  title  2,  I  1,  of  such  charter,)  j  1,  creates  a 
Hfth  ward  in  such  city.  Section  2  provides  for 
the  election  of  two  aldermen  from  each  ward. 
Section  3  provides  for  election  districts.  Sec- 
tion 4  provides,  inter  alia,  for  the  election  of  a 
Hupervisor  from  each  ward.  Held,  that  the 
ward  supervisors  provided  for  by  such  amend- 
ment are  not  members  of  the  board  of  health, 
and  the  constitution  of  such  board  was  not 
changed  by  such  act,  since  it  did  not  purport  to 
amend  title  9,  fi  1,  which  prescribes  who  shall 
constitute  such  board,  nor  title  3,  fi  16,  which 

{>rovide8  that  'the  supervisor  shall  be  a  mem- 
)cr  of  the  board  of  supervisors  of  the  county, 
*  *  *  and  shall  have  the  powers  and  dis- 
(rhar^e  for  the  city  the  duties  of  supervisors  of 
towns,"  etc—People  v.  Board  of  Health  of 
Yonkers,  (Sup.)  24  N.  Y.  S.  629. 

Action  for  violation  of  orders. 


2.  Laws  1881,  c.  184,  tit.  9,  §  2,  empowers 
the  board  of  health  of  the  city  of  Y.  to  sup- 
Dress  nuisances  detrimental  to  public  health, 
to  establish  a  sanitary  code,  and  pass  all  neces- 
sary ordinances,  and  to  enforce  its  ordinances 
by  penalties  for  their  violation,  and  to  main- 
tain actions  for  the  penalties,  and  to  restrain 
by  injunction  such  violations.  Hdd,  that  the 
board  could  maintain  an  action  for  a  i)enalty 
and  injunction  against  one  who  maintained  a 
dam.  creating  a  mill  pond  which  collected  foul 
matter  endangering  public  health,  it  being  de- 
clared by  one  section  of  the  board's  code  that 
any  hmg  dangerous  to  public  health  was  a  nui- 
sance, and  that  one  who  supported  it  was  guilty 
of  violrtin?  the  section,  and  a  penalty  being 
prescribed  b^  another  section  for  any  violation 
r>f  any  ordinance  of  the  board.  —  Board  of 
Elealth  of  Yonkers  v.  Copcutt,  (Sup.)  24  N.  Y. 
3.  625. 

3.  Where  the  board,  without  any  notice  to 
:he  persons  to  be  affected,  nassed  a  resolution 
requiring  the  removal  of  a  dam,  as  detrimental 
:o  public  health,  a  penalty  for  disobedience  of 
jhe  resolution  cannot  be  enforced.— Board  of 
health  of  Yonkers  v.  Copcutt,  (Sup.)  24  N.  Y. 
j.  025. 

4.  A  penalty  could  be  collected  for  viola- 
ion  of  a  resolution  of  the  board  prohibiting  the 
ebuilding  of  the  dam.— Board  of  Health  of 
Tonkers  v.  Ck>pcutt,  (Sup.)  24  N.  Y.  S.  625. 


HIOHWAYS. 

See,  also,  "Dedication." 

Dedication  and  user. 

Where  plaintifiTs  grantor,  more  than  50 
years  ago,  by  petition,  secured  from  the  state 
a  grant  authorizing  the  extension  of  a  boat 
landing  on  his  land  for  "public  convenience," 
which  necessitated  the  use  of  a  certain  road 
from  the  boat  landing  to  the  highway,  and  the- 


road  has  ever  since  been  used  by  the  public, 
such  road  has  become  a  public  highway,  both 
by  the  long  use  and  by  such   dedication   and 


acceptance.— Iselin  v.   Starin,   (Sup.)  24  N.  Y. 
S.  748. 


HOBSE  Am)  STBEET  BAIIr 
BO  ADS. 


See^  also,  "Carriers." 

HiRht  to  cross  track  of  steam  railroad. 

In  the  absence  of  an  amicable  agree- 
ment by  a  steam-railroad  company  to  permit  a 
street  surface  railway  company  to  cross  its 
track,  the  latter  must  ap^ly  to  the  court  for  the 
appointment  of  commissioners,  under  the  rail- 
road act, jfLaws  1890,  c.  565.  §  12.)— Port  Rich- 
mond &  P.  P.  Electric  R.  Go.  r.  Staten  Island 
Rapid  Transit  R.  C^o.,  (Sup.)  24  N.  Y.  S.  566. 

HUSBAND  AND  WTPB. 

See,  also,  "Divorce;"  "Dower." 

Privileged  communications,  see  "Witness,"  2. 

Liability  of  husband — Loans  to  wife. 

1.  A  husband  is  not  liable  for  money  loaned 
his  wife,  whether  it  is  used  by  her  in  paying 
for  necessaries  or  not,  in  the  absence  of  proof 
that  the  husband  knew  of,  or  assented  to,  such 
loans.— Schwarting  v.  Bisland,  ((3om.  PI.  N.  Y.) 
24  N.  Y.  S.  700. 

Wife's   separate   estate — What   consti- 
tutes. 

2.  After  plaintiff  had  obtained  a  decree 
for  alimony  against  defendant  on  a  judicial 
separation,  she  made  an  accommodation  note 
to  their  son,  which  was  indorsed  by  defendant. 
Defendant  paid  the  judgment  on  the  note 
rendered  against  himself  and  plaintiff  jointly, 
taking  an  assignment  thereof.  Held,  that  de- 
fendant could  not  set  off  the  judgment  against 
the    decree    for    alimony;    the    alimouy    bein^ 

Elaintiff*8  separate  property,  and  the  note  not 
aving  been  given  for  necessaries  for  which 
defendant  was  primarily  liable.  Romaine  v. 
Chauncey,  29  N.  E.  826,  129  N.  Y.  560,  fcd- 
lowed.--Liocke  v.  Locke,  (Sup.)  24  N.  Y.  S. 
1129. 
Deed  from  wife  to  husband. 

8.  A  deed  from  a  married  woman  to  her 
husband,  delivered  after  the  passage  of  the 
act  permitting  such  a  conveyance,  is  valid, 
though  the  contract  therefor  was  made,  and 
the  aeed  was  otherwise  executed,  prior  to  the 
act.— Reynolds  v.  City  Nat  Bank,  (Sup.)  24 
N.  Y.  S.  1134. 
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Action  by  wife— For  personal  injuries. 

4.  A  married  woman  sning  for  personal 
injuries  cannot  recover  for  loss  of  time,  where 
there  is  no  proof  that  her  husband  has  not  as- 
sisted her,  or  has  agreed  that  she  should  have 
her  earnings,  though  she  testifies  that  her  hus- 
band has  left  her,  and  not  lived  with  her  for 
12  years,  during  which  time  she  has  worked 
out  and  taken  in  washing,  and  has  had  all 
her  earnings  for  the  maintenance  of  herself 
and  children,  as  the  husband  only,  in  such 
case,  can  sue  for  such  damages.— Thuringer 
V.  New  York  Cent  &.  H.  R.  R.  Co.,  (Sup.) 
24  N.  Y.  S.  1087. 

Antenuptial  contracts. 

5.  A  man  of  70,  worth  $20,000,  became 
engaged  to  a  woman  of  52.  Before  marriage 
he  had  his  attorney  draw  up  an  agreement,  by 
which  the  bride  waived  all  widow's  rights  in 
bis  property,  in  consideration  of  the  interest  on 
$2,000  to  be  paid  her  during  her  life.  This 
was  signed  by  both  parties  the  evening  before 
the  wedding.  The  bride  had  not  read  it,  m  he 
afterwards  admitted  on  several  occasions,  and 
he  told  her  it  was  just  to  show  to  his  sisters, 
to  prove  that  she  had  not  married  him  for  his 
money.  Hdd,  that  her  subsequent  knowledge 
of  its  contents,  and  unwilllncr  belief  that  she 
was  bound  by  it,  did  not  render  it  a  valid  con- 
tract.—In  re  Jones'  Estate,  (Surr.)  24  N.  Y.  S. 
706»  8  Misc.  Rep.  586;  In  re  Warburton,  Id. 

INDEMNITT. 

Agreement  b^  purchaser  of  mortgaged  premises 
to  indemmfy  vendor  as  to  mortgages,  see 
"Contracts,"  3. 

Against  action  for  personal  injuries. 

1.  Where  a  citv,  which  has  paid  a  judg- 
ment recovered  agamst  it  for  personal  injuries 
caused  by  a  pipe  left  on  the  street  where  work 
was  being  done  by  a  contractor,  sues  on  the 
•contractor's  bond  for  indemnity,  it  must  be  af- 
firmatively shown  that  as  between  the  city  and 
the  contractor  the  latter  was  primarily  liable 
for  the  damages,  unless  such  proof  is  made  un- 
necessary by  some  provision  in  the  contract. — 
City  of  New  York  v   Brady,  (Sup.)  24  N.  Y.  S. 

2.  A  contract  with  a  city  for  building  a 
sewer  provided  that  the  contractors  should  in- 
demnify the  city  and  save  it  harmless  from  all 
actions  brought  against  it,  and  all  damages  to 
which  it  might  be  put  by  reason  of  Injury  to 
the  person  or  property  of  another  resulting  from 
negligence  in  performing  the  work,  or  guarding 
it,  or  from  any  act  or  omission  on  their  imrt. 
Efeldf  that  the  contractors  are  not  liable  simply 
because  a  judgment  has  been  recovered  against 
the  city  for  injuries  caused  by  a  pipe  left  on 
the  sidewalk,  but  it  must  be  shown  that,  as 
between  the  city  and  contractors,  the  latter 
were  primarily  liable. — City  of  New  York  v. 
Brady,  (Sup.)  24  N.  Y.  S.  266. 

3.  In  an  action  by  a  city  on  the  bond  of  a 
contractor  for  indemnity  after  payment  of  a 
judgment  recovered  against  it  for  personal  inju- 
ries caused  by  a  pipe  left  on  the  sidewalk, 
plaintiff  introduced  the  judgment  roll  in  the 
action  against  it.  The  judgment  did  not 
show  the  nature  of  the  action,  nor  the  cause 


for  which  it  was  rendered.  The  pleadiagi 
alleged  the  making  of  a  contract  betwea 
the  dtv  and  the  contractor  to  build  a  aew«r 
that  the  contractor  negligently  left  a  npe 
across  the  sidewalk,  over  which  plaintiff  M; 
and  that  the  city  negligently  left  the  flidevt& 
in  said  dangerous  condition.  No  issae  u  tt 
the  primary  liability  as  between  the  city  lad 
the  contractor  was  tried.  Heid,  that  tbe  dt; 
could  not  recover  on  the  contractor's  bond.- 
City  of  New  York  v.  Brady,  (Sup.)  24  N.  I.  S. 
21*6. 

Scope  of  contract. 

4.  A  guaranty  of  indemnity  vrith  a  recitaJ 
that  whereas  the  guarantors  as  trustee  of  u 
estate  and  as  individuals  did  make  a  oenui 
instrument,  and  that  therefore  *^e  hold  out- 
selves  responsible,*'  etc.,  binds  the  guannton 
both  as  trustees  and  individually. — ^Beekman  t 
Van  Dolsen,  (Sup.)  24  N.  Y.  S.  '414. 

5.  An  indemnity  against  costs  and  damios 
incurred  in  ejecting  a  trespasser  from  cestak 

property  does  not  mclude  daims  for ' 

services  of  the  person  indemnified.— I 
V.  Van  Dolsen,  (Sup.)  24  N.  Y.  S.  414. 

0.  Neither  does  it  include  any  cl^ms  wHd 
he  may  have  for  damages  against  the  tres|a» 
er.— Beekman  v.  Van  Dolsen,  (Sapi)  24  X.  1 
S.  414. 

When  liability  accrues. 

7.  Under  an  agreement  to  hold  tbe  gvr- 
antors  liable  for  '*any  costs  and  damages  wbk^ 
may  be  incurred"  by  D.,  the  iraarantors  are  la 
ble  for  any  damages  for  which  D.  is  reroo^f 
ble,  and  it  is  not  necessary  that  they  w^- 
have  been  paid  by^  D.— -Beekman  t.  ysii  Da 
sen,  (Sup.)  24  N.  Y.  S.  414. 

8.  A  surety  on  a  bail  bond*  who  takes  i 
mortgage  from  his  cosurety  to  secure  Im 
against  loss  by  reason  of  his  soretyshipr  cana^ 
foreclose  the  mortgage  before  he  has  paid  u?- 
thing  on  account  of  the  bond,  thoos^  ue  \KSx: 
has  been  forfdted.— Maloney  ▼.  Ndaos,  (Scp^' 
24  N.  Y.  S.  147. 

independent  OontractoiBi 

Negligence  of,  see  •'Negligence,"  8. 

Indictment. 

See  "False  Pretenses." 

iNPANcrsr. 

See,  also,  "Guardian  and  V^ard;"  "Parent  o- 

Child." 
Bstoppnel  of  infant,  see  •'Estoppel.*'  2. 
Prohibiting  employment  of  child  as  dancer.  ^ 

"Constitutional  Law,"  3w 

Actions — Service  of  process. 

1.  Congress  and  the  federal  comrts  fairT> 

failed,  up  to  1868,  to  prescribe  the  msnsrT  - 
which  infant  defendants  in  equity  suits  .:i  - 
federal  court  should  be  subjected  to  the  j-r- 
diction  of  the  court,  and  equity  rule  90l  tb«  i 
force,  having  provided  that,  wliere  the  r-h-^ 
the  federal  courts  did  not  apply,  the  |s^rTi.f 
the  circuit  court  should  be  regrolated  by  'i 
practice  in  the  English  chancery  court,  a  ysi^- 
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iaii  ad  litem  for  infant  defendants  could  be  ap- 
pointed by  the  court  without  personal  service 
on  the  infants,  on  an  appearance  beins  entered 
b7  a  solicitor  for  such  defendants,  followed  by 
a  petition  by  their  motiier  for  such  appoint- 
ment, this  being  proper  practice  in  the  English 
chancery  court. — Sloane  y.  Martin,  (Sup.)  24  N. 
Y.  S.  661. 

Protection  of  infttnts — Prohibiting  the- 
atrical exhibitions. 
2.  Pen.  Code  §  292,  "relative  to  the  licens- 
iag  of  children  in  theatrical  exhibitions,"  as 
amended  by  Laws  1802,  c.  309,  prohibits  the 
exhibition  of  any  child  under  the  age  of  16 
^ears  "either  ♦  ♦  ♦  3.  In  singing;  or  danc- 
ing; or  playing  upon  a  musical  instrument;  or 
in  a  theatrical  exhibition;  or  in  any  wandering 
occupation;  ♦  ♦  ♦.  But  thia  ije<'tion  does  not 
apply  to  the  employment  of  any  child  as  a 
singer  or  musician  in  a  church,  school  or  acad- 
emy; or  in  teaching  or  learning  the  science  or 
practice  of  music;  or  as  a  musician  in  any  con- 
cert, or  in  a  theatrical  exhibition,  with  the 
written  consent  of  the  mayor  of  the  city." 
Held,  that  the  mayor  cannot  consent  to  a  theat- 
rical exhibition  which  includes  singing  or  dan- 
cing by  such  child.— People  v.  Grant,  (Sup.)  24 
X.  Y.  S.  776;   In  re  Stevens,  Id.  780. 

Infiringement. 

Of  trade-mark,  see  'Trade-Marks  and  Ttede- 
Names,"  2-4. 

Iziheritance  Tax. 

See  "Descent  and  Distribution." 

iNJUKcnoir. 

Action  by  taxpayer,  see  "Municipal  Corpora- 
tions/' 23,  24. 

Against  infringement  of  trade-marks,  see 
"Trade-Marks  and  Trade-Names,"  2-4. 

taking  of  property  for  public  use,  see  "Em- 
inent Domain,'*^?. 

Conflicting  state  and  federal  jurisdiction,  see 
"Courts,"  5. 

Sale  pending  suit  for,  see  "Contempt,"  1,  2. 

(Vhen  granted. 

1.  The  remedy  of  plaintiff  against  defend- 
in  t  for  obstructing  his  right  of  way  is  in 
iquity,  there  being  no  adequate  remedy  at  law. 
-Haight  V.  Littlefield,  (Sup.)  24  N.  Y.  S.  1097. 

2.  A  court  of  equity,  at  the  instance  of  one 
f  the  relatives  of  a  deceased  person,  will  en- 
oin  the  making  and  placing  on  public  exhibi- 
ion  of  a  statue  of  the  decedent  by  unauthor- 
sed  persons,  which  plaintiff  and  all  other  rela- 
ives  unite  in  alleging  will  cause  them  pain  and 
Istress,  and  will  be  considered  by  them  a  dis- 
race;  and  this,  whether  or  not,  in  the  opinion 
f  the  court,  the  proposed  reoreseutntion  should 
roduce  the  alleged  effect.— Schuyler  v.  Curtis, 
3up.)  24  N.  Y.  S.  509;    Id.  512. 

3.  Equity  will  restrain  a  city  council  from 
Bting:  through  a  committee  illejjally  appoint- 
1  for  the  purpose  of  investigating  the  conduct 
f  its  president,  and   expelling  him   from  the 


council.— Armitage  v.  Fisher,  (Sup.)  24  N.  Y.  S. 
650,  4  Misc.  Rep.  315. 

4.  As  to  whether  ranges,  hot-water  boilers, 
sinks,  and  washtubs  are  movables,  as  between 
the  holder  of  a  real-estate  mortgage  and  a  chat- 
tel mortgagee,  depends  on  when  and  how  they 
were  attached  to  the  house,  and  the  chattel 
mortgagee,  who  is  about  to  remove  them,  will 
be  temporarilv  restrained  until  that  issue  can 
be  determined. — Manning  v.  Ogden,  (Sup.)  24 
N.  Y.  S.  70.  f 

5.  I^ws  1890,  c.  568,  S  105,  provides  that 
the  commissioner  of  highways  shall  serve  no> 
tice  on  an  abutting  owner  to  remove  an  en- 
croachment within  a  certain  time,  and  if  the 
owner  refuse  he  shall  forfeit  $25,  and  the  com- 
missioner may  remove  the  encroachment,  and 
bring  action  against  the  owner  for  the  expense, 
or  he  may  bring  an  action  to  compel  the  owner 
to  remove  it.  ueld  that,  where  an  order  for 
removal  of  a  building  has  been  served,  an  in- 
junction to  restrain  the  threatened  injury  may 
bo  maintained  without  waiting  for  anything 
further.— Flood  v.  Van  Wormer,  (Sup.)  24  N. 
Y.  S.  460. 

6.  Plaintiff,  having  loaned  money  on  certain 
bales  of  goods,  was  notified  by  defendants  that 
some  of  the  bales  had  been  pledged  to  them, 
each  defendant  claiming  different  bales.  Plain- 
tiff and  some  of  defendants  agreed  that  the 
bales  claimed  by  each  of  them  should  be  sold 
bv  plaintiff,  and  the  proceeds  of  specific  bales 
should  be  held  subject  to  the  same  claims  as 
the  bales  themselves.  One  party  to  this  agree- 
ment sued  for  the  net  proceeds  of  the  bales  . 
claimed  by  it.  Plaintiff  sought  to  restrain  the 
prosecution  of  such  suit,  and  of  any  suit  by 
any  of  defendants,  and  praying  that  all  the 
claims  be  adjusted  in  one  suit.  Held  that,  as 
each  defendant  claimed  only  the  proceeds  of 
specific  bales,  or  the  bales  themselves,  and  no 
one  claimed  the  whole  fund,  plaintiff  was  not 
entitled  to  an  injunction. — New  York  Securifar 
&  Trust  Co.  V.  Blydenstein,  (Sup.)  24  N.  Y.  S. 
164. 

7.  Plaintiff  and  others  deposited  the  bonds 
of  a  railroad  company  with  defendants  under 
a  contract  by  which  defendants  were  to  hold 
the  bonds  as  security  for  the  expenses  of  reor- 
ganizing the  railroad  company,  and  any  bond 
owner  was  to  have  the  right  to  withdraw  his 
bonds  on  paying  his  proportionate  share  of  the 
expenses  then  accrued.  Held,  in  an  action  to 
recover  bonds  so  deposited,  where  the  amount 
of  the  expenses  chargeable  against  them  was 
disputed,  that  plaintiff  was  entitled  to  an  in- 
i unction  pendente  lite  against  the  sale  of  plain- 
tiff's bonds  by  defendants.— Kennedy  v.  Ken- 
nedy, (Sup.)  24  N.  Y.  S.  424. 

Injunction    to  be    avoided    on   paying 
damages. 

8.  In  an  action  to  restrain  the  erection  of  a 
stable  on  defendant's  lot  adjoining  that  of 
plaintiff  in  violation  of  a  restriction  placed  on 
both  lots  by  a  former  owner,  where  defend- 
ant's stable  has  been  completed,  and  the  build- 
ing on  plaintiff's  lot  is  an  apartment  house, 
and  not  his  home,  an  injunction  will  be  grant- 
ed, to  be  avoided  on  payment  of  the  damaf^es 
caused  to  plaintiff's  propertj-. — Equitable  Life 
Assur.  Soc.  V.  Brennan,  (Sup.)  21  N.  Y.  S. 
784.  30  Abb.  N.  C.  260. 
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InxUteepers. 

See  **Boardln8r-Hou«e  Keepers." 

InBanity. 

Marriage  of  insane  person,  see  "Marriage,"  2. 

Insolvency. 

See    "Assignment   for  Benefit    of    Creditors;" 

"Fraudulent  Ck)nTeyance8." 
Of  club,  liability  of  members,   see     Associa- 

tions,"  2. 

Xnstmotioxuk 

See  "Trial,"  3-5. 

INSUBANCB. 

Exemption  of  life  insurance,  see  * JJxemption." 
Taxation  of  companies,  see  "Taxation,    o,  o. 
Inception  of  contract— Payment  of  pre- 

miuni. 

1.  In  an  action  on  a  policy  of  Jife  j^^sur- 
ance,  defendant's  agent  testified  that  the  first 
premium  was  never  paid,  and  that  he  gave  the 
policy  to  his  clerk  to  dehver  to  f  ^cedent,  and 
also  gave  him  a  receipt  for  decedent,  provided 
he Vid  the  money,  fhe  clerk  testified  that  he 
gave  the  policy  to  decedent,  who  said  that  he 
Bad  no  molaey  at  the  time,  and  that  witness  told 
him  that  he  was  instructed  by  the  ag?»t  to 
leave  the  policy  for  inspection,  but  tiiat  it  was 
not  to  be  In  force  until  the  first  premium  was 
paid,  and  that  witness  called  on  decedent  many 
times,  and  was  unable  to  obtain  the  money 
or  the  policy.  Held,  that  the  evidence  failed  to 
Sow  a  waiver  of  payment  of  the  first  premium 
and  consequently  that  the  Pohcy  wm  not  m 
force.-Quinby    v.    New   York   Life   Ins.    Co., 

<®"Pi>  The 'posaessfon'of  a  policy  of  insurance 
containing  a  clause,  "in  further  consideration 
S  the  sum  of  167.50,  to  be  paid  in  advance, 
i8  not  evidence  of  the  payment  of  the  first  pre- 
mium.-<iuinby  v.  New  York  Life  Ins.  Co., 
(Sup.)^N.  Y.  S.  593. 
Insurable  interest. 

8.  The  owner  of  land  has  an  insurable 
interest  in  buildings  in  l>'^<^'^««  ^?/^°**5"^i;;!I! 
thereon  by  a  contractor,  who  is  to  turnisn 
ijl  mate?fals  and  labor,  and  be  paid  after 
completion^  of  the  ,^:ork  "-Foley  ^^^arragut 
Fire  Ins.  Co.,  (Sup.)  24  N.  Y.  S.  113L 
Application.  ,. 

4.  In  an  action  on  a  life  insurance  policy, 
it  will  not  be  held  as  a  matter  of  law  that 
the  insanity  of  the  insured  when  the  apphca- 
tion  for  insurance  was  made  waa  an  unsound 
condit^n  of  health.-^ackUn  V.  National  Life 
Ass'n,  (Sup.)  24  N.  Y.  S.  746. 
Conditions  of  policy. 

6.  Laws  1876,  c.  341,  §  1,  as  amendwi  by 
Laws  1877,  c.  321,  provides  that  no  life  in- 
surance company"  shall  have  power  to  declare 
a  policy  forfeited  or  lapsed  for  "nonpayment 
of  any  annual  premium  or  interest,  unless 
notice  to  pay  within  a  certain  time  has  been 
given.    Laws  1885,  c.  328.  S  1,  provides  that 


Laws  1876,  c.  341,  shall  not  apply  to  poboej 
issued  on  monthly  or  weekly  mstallmeiits  of 
premiums,  if  the  applications  therefor  wijtp 
the  notices.  Held,  that  the  act  of  1877  agjl.© 
to  policies  payable  out  of  a  fund  cre&^^  f? 
assessment^.— Jacklin  v.  National  Ldfe  Assl. 
(Sup.)  24  N.  Y.  S.  74a  , 

6.  Where  the  operation  of  a  sawmill  is  tea- 
porarily  suspended  by  reason  of  the  iltoe«  « 
the  sawyer,  it  does  not  "cease  to  be  op&ate.., 
within  a  condition  of  a  fire  insurance  p^m 
that  it  shall  be  void  if  the  mill'*ce*s«  t^^bp 
operated  more  than  10  <»nBecntave  days. - 
Ladd  V.  Aetna  Ins.  Co..  (Sup.)  24  N.  Y.  fc-  3M 

7.  Where  the  assured  enters  into  an  ex- 
ecutory contract  for  the  sale  of  the  insTwd 
premises,  and  immediately  informs  the  irsor- 
ance  agent  as  to  such  contract,  and  requests 
him  to  make  the  necessary  indorsement  ti»  pre- 
vent a  forfeiture  of  the  policy,  a  naista  -  -^ 
the  agent  in  making  the  indorsement  wi J  r.:« 
avoid  the  policy.— Ladd  v.  Aetna  In*-  *«- 
(Sup.)  24  N.  Y.  S.  384. 

8.  An  executory  contract  for  the  $»•-•* 
insured  premises,  followed  by  delivery  «>f  pit- 
session  to  the  purchasers,  is  a  "chanee  of  1 1  r 
within  a  condition  of  the  pc^icy  that  it  ^ 
be  void  in  case  of  such  change,  "unless  >Ah 
erwise  provided  by  agreement  inaors*c*r  «o  r 
—Ladd  V.  Aetna  Ins.  (>>.,  (Sup.)  24  N.  \  J^ 
384 

9.  Where  insurance  is  issned  to  a  s«*> 
trader  on  his  stock  of  goods,  a  conditioa  aT>.. 
ing  the  policy  "if  the  property  be  sold  or  mat 
ferred,  or  any  change  takes  place  in  tit  I*  (t 
possession,"  is  violated  by  his  subscquentlT  xu 
inff  in  a  partner.— German i a  Fire  Ina.  i>.  » 
Home  Ins.  Ck)..  (Super.  N.  Y.)  24  N.  Y.  S.  3.^7 

10.  Where  proofs  of  loss  are  naade  b?  tt? 
mortgagee  of  the  insured  premises,  aa-i  tis* 
company  objects  thereto  only  oai  the  er-«*. 
that  they  should  have  been  made  by  tbj  &=- 
suf-ed,  it  thereby  waives  the  conditions  vi  a* 
policy  that  the  consent  of  the  company  i  •  ^' 
commencement  of  foreclosure  proceedings  *y-  . 
be  indorsed  on  the  policy,  and  that  pr^«  t^  ■' 
loss  should  be  made  within  60  days  aft-r  tt- 
fire.- Moore  v.  Hanover  Fire  Izis.  Co.,  '^^' 
24  N.  Y.  S.  507. 


Actions  on  policies. 

n.  Where  the  defense  in  an  actian  *«  s  '-■ 
insnnince  policy  is  that  the  policy  had  Up*?- 
for  nonpayment  of  premiums,  and  that  it:  ;> 
sured  had  procured  it  to  be  reinstated  by  >:; 
reseutations  as  to  his  health  which  he  t:-' 
at  the  time  were  false,  defendant  mil*?  pr.^ 
that  the  insured  knew  such  representarsxi^  " 
be  false.— Patten  v.  United  Life  Ins.  Ass- 
(Sup.)  24  N.  Y.  S.  269. 

12.  Where,  in  an  action  on  a  life  iassi-"«2'? 
policy,  the  admissions  in  the  ans^wer  an4  ic  - 
trial  and  the  poli%3y  make  a  prima  fa?»  t** 
for  plaintiff,  it  is  in  the  discretion  of  th*  cv:^' 
whether  or  not  to  require  plaintiff  to  pe'  --.* 
aoplication  in  evidence.  — Megrne  ▼.  Unitttl  L-*? 
&  Ace.  Ins.  Co..  (Sup.)  24  N.  T.  SL  61^      ^ 

13.  In  an  action  on  an  accident  potty,  *^ 
the  death  of  plaintiff's  hnsband,  where  cJ»  -^ 
f ense  is  that  deceased  cemmttted  satsct.  t^ 
burden  of  establishing  such  defense  is  .-«  ^ 
fendant.  —  Whitlatch  v.  Fidelity  &  Cm^^J 
Co.,  (Sup.)  24  N.  Y.  S.  537. 
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Mutual  benefit  Insurance. 

14.  Where  a  person  became  a  member  of  a 
mutual  benefit  aBSociation  nnder  an  agreement 
with  the  person  designated  in  the  certificate  as 
beneficiary  that  the  beneficiary  should  pay  all 
the  assessments,  and  they  were  so  paid,  the 
beneficiary  acquired  a  vested  interest  in  the 
certificate,  and  the  member  could  not  after- 
wards make  another  designation.— Mayiiarcl  y. 
Vanderwerker,  (Sup.)  24  N.  Y.  S.  932.  30  Abb. 
N"    C   134 

'  15.  A  policy  in  a  mutual  benefit  society  pro- 
vided that  the  society  would  **pay  the  sum  of 
$5,000  from  the  mortuary  fund,  as  hereinafter 
provided,"  and  that  all  claims  on  the  mortuary 
fund,  arising  between  stated  intervals  of  assess- 
ment, Hhould  be  paid  pro  rata  out  of  the  next 
succeeding  mortuary  call,  "but  not  to  exceed 
the  face  of  each  certificate."  Held,  that  there 
was  no  ambiguity,  so  as  to  render  applicable 
the  rule  that  a  policy  should  be  construed  most 
strongly  against  the  insurer,  and  thereby  im- 
pose an  absolute  liability  on  the  society  for  $0,- 
000,  but  it  was  liable  only  for  the  pro  rata  part 
of  the  mortuary  fund  where  the  reserve  fund 
was  not  available.  —  Gyllenhammer  v.  Home 
Ben.  Soc.  (Com.  PI.  N.  Y.)  24  N.  Y.  S.  930. 
Distribution  of  assets  on  winding  up 
affairs. 

16.  In  an  action  by  the  people  to  dissolve  an 
insolvent  insurance  company,  where  Ihere  is^  a 
judgment  providing  for  closing  up  its  a  if  airs 
through  a  receiver  and  the  court,  and  appoint- 
ing a  referee  to  take  proof  of  claims  against 
the  company,  it  is  improper  to  allow  an  inter- 
vention oy  beneficiaries  under  a  certificate  of  ^ 
insurance  claiming  a  certain  fund  in  the  hands 
of  the  receiver  collected  on  the  death  of  as- 
sured, and  to  appoint  another  referee  to  take 
proof  of  such  claim.— People  v.  Grand  Lodge  of 
Empire  Order  of  Mutual  Aid,  (Sup.)  24  N.  \. 
S.  37& 

Interest. 

Insurable,  see  "Insurance,"  3. 

INTEBPIiEADEB. 

VETlien  allowed. 

In  an  action  to  recover  certain  bales  of 
burlap  of  a  warehouse  company,  it  is  error  to 
substitute  as  defendant  a  bank  claiming  the 
burlap  invoiced,  where  the  bank  alleged  that 
these  bales  were  a  part  of  a  large  number  in 
dispute  between  the  bank  and  various  persons; 
that  if  it  was  not  entitled  to  the  burlap  the 
^virarehouse  company  was  liable  to  the  bank 
therefor,— and  denied  the  claim  for  storage  of 
the  burlap,  set  up  by  the  warehouse  company. 
— Lawson  v.  Terminal  Warehouse  Co.,  (Sup.) 
S4  N.  Y.  S.  281. 

Interpretation. 
Of  contract,  see  "Ck>ntract8,"  a 

rWTOXICATINQ  UQXTOBS. 

Power  to  refuse  license. 

The  fact  that  the  excise  commissioners 
of  a  town  were  nominated  and  elected  as  **no- 
v.2iN.T.s.— 75 


license"  commissioners  is  sufficient  ground  for 
their  refusal  to  grant  a  license  to  sell  intoxicat- 
ing liquors,  since  this  is  the  established  way 
for  a  town  to  enforce  local  prohibition,  and  its 
right  to  enforce  it  is  recognized  by  Laws  1892, 
c  401,  §  41,  excluding  towns  "where  the  major- 
ity of  voters  have  voted  for  or  hereafter  vote 
for  local  prohibition"  from  the  operation  of 
that  chapter. — People  v.  Commissioners  of  Ex- 
cise of  Warsaw,  (Sup.)  24  N.  Y.  S.  739. 

JUDGE. 

See,  also,  "Courts;"  "Justices  of  the  Peace." 

Speoial  term — Authority  in  chambers. 
A  special  term  has  no  authority  to 
issue  a  peremptory  mandamus  at  chambers. 
People  V.  Donovan,  31  N.  E.  1009,  135  N.  Y. 
82,  followed.— In  re  Manning,  (Sup.)  24  N.  Y. 
S.  1039. 

JTTDaMENT. 

Collateral  attack,  see  "Specific  Performance," 

2,  a 
Papers  part  of,  see  "Records." 

By  confession. 

1.  A  statement  for  a  judgment  by  confes- 
sion, that  the  amount  is  due  for  cattle,  horses, 
and  agricultural  implements,  rent  of  a  farm 
paid  by  plaintiff  for  defendant,  and  money  ad- 
vanced for  the  conduct  of  defendant's  business 
and  support  of  his  family  down  to  the  time  of 
making  such  statement,  is  a  sufficient  compli- 
ance with  Code  Civil  Proc.  §  1274,  requiring  a 
statement  of  "the  facts  out  of  which  the  debt 
arose,'*  which  **must  show  that  the  sum  con- 
fessed is  justly  due,  or  to  become  due."— Weil 
V.  HiU,  (Sup.)  24  X.  Y.  S.  521;  Hill  v.  Same, 
Id. 

By  defiiult— Vacation. 

2.  A  judgment  by  default  will  not  be  va- 
cated on  file  ground  that  defendant  was  an  in- 
fant at  the  time  the  judgment  wss  rendered, 
but  the  defense  of  infancy  can  be  interposed 
in  such  case  only  after  procuring  an  order  open- 
ing the  default,  and  allowing  defendant  to 
plead.— Appel  v.  Brooks.  (City  Ct.  N.  Y.)  24 
N.  Y.  S.  100. 

Bendition  and  entry. 

8.  The  entry  of  an  order  for  judgment  in 
favor  of  plaintiff  on  the  overruling  of  a  demur- 
rer to  a  complaint,  with  leave  to  answer  on 
payment  of  costs,  is  a  sufficient  compliance 
with  Code  Civil  Proc.  §  1010,  providing  that, 
on  a  trial  by  the  court,  its  decision  must  be 
filed  within  a  certain  time  after  final  adjourn- 
ment of  the  term.— (Jarland  v.  Van  Rensselaer, 
(Sup.)  24  N.  Y.  S.  783. 

4.  An  order  that  a  demurrer.be  overruled, 
and  that  plaintiff  have  judgment  thereon,  with 
leave  to  defendant  to  answer  on  payment  of 
costs,  is  a  final  order  for  iudgment  if  the 
terms  are  not  accepted,  and  therefore  complies 
with  Code  Civil  Proc.  §  1021.  providing  that 
the  decision  of  the  court  on  the  trial  of  a  de- 
murrer must  direct  the  final  or  interlocutory 
judgment  to  be  entered  thereon. — Garland  v. 
Van  Reussehier,  (Sup.)  24  X.  Y.  S.  783. 
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5b  In  an  action  tried  by  the  irourt,  where 
the  latter  in  his  decision  filed  directs  judgment 
to  be  entered  in  fayor  of  defendants  and  against 
plaintiff  for  costs,  the  clerk  has  no  power  to  in- 
sert in  the  judgment  that  the  case  should  be 
dismissed  "on  the  merits."— Card  v.  Mein«!ke, 
(Sup.)  24  N.  Y.  S.  375. 

Bes  judicata. 

6.  An  action  of  foreclosure  against  the 
mortgagor  and  grantees  who  assumed  the 
same,  and  who  executed  a  second  mortgage  to 
such  mortgagor,  in  which  such  grantees  plead- 
ed that  their  assumption  of  the  mortgage  was 
Toid  for  failure  of  consideration,  bat  in  which 
the  mortgagor  made  no  defense,  is  not  a  bar  to 
an  action  by  the  latter  to  foreclose  her  mort- 
gage against  such  grantees.— Revoir  v.  Barton, 
(Sup.)  24  N.  Y.  S.  985. 

7.  A  judgment  on  the  merits  in  favor  of 
defendant  in  an  action  for  injuries  caused  by 
an  obstruction  on  a  turnpike,  against  the  per- 
son who  placed  the  obstruction  there,  and  in 
which  defendant  pleaded  contributory  negli- 
gence, bars  a  subsequent  action  against  the 
turnpike  company  for  the  same  injuries.— 
Featherson  v.  President,  etc.,  of  Newburgh  & 
C.  Turnpike  Co..  (Sup.)  24  N.  Y.  S.  008. 

8.  In  an  action  to  recover  the  value  of 
work  performed  by  plaintiff's  assignor  on  cer- 
tain clothing,  defendant  introduced  in  evidence 
the  judgment  roll  of  an  action  of  claim  and 
delivery  for  the  articles,  wherein  defendant 
was  plaintiff  and  plaintiff's  assignor  defend- 
ant, but  which  in  terms  only  purported  to  be 
a  "judgment  for  the  plaintiff"  named  therein, 
"and  $i22.50  costs,"  without  stating  that  it 
was  against  the  defendant  therein,  or  that 
he  either  appeared  or  was  served  with  sum- 
mons. Held,  that  this  was  insufficient  to  sus- 
tain a  defense  of  former  adjudication  or  a 
counterclaim  for  the  amount  of  such  costs.— 
Hecht  V.  Mothner,  (CJom.  PI.  N.  Y.)  24  N.  Y. 
S.  826. 

9.  Where  indemnity  is  sought  by  one  who 
has  been  adjudged  liable  for  damages  arising 
from  negligence  for  which  another,  as  between 
themselves,  was  primarily  liable,  the  judgment 
is  evidence  in  the  action  brought  for  indemnity 
that  plaintiff  was  liable  for  the  damages,  and, 
when  notice  was  given  to  defend,  of  the  amount 
of  the  damages,  but  it  does  not  establish  which 
of  the  wrongdoers  is  primarily  liable. — City  of 
New  York  v.  Brady,  (Sup.)  24  N.  Y.  S.  296. 

10.  The  bond  of  a  trustee  appointed  by  an 
order  of  court  was  conditioned  that  if  the  trus- 
tee "will  well  and  faithfully  perform  and  dis- 
charge his  duties  as  such  trustee,  as  named  in 
said  order,  then  this  obligation  shall  be  void, 
else  to  be  and  remain  in  full  force  and  virtue. 
Held,  that  a  judgment  against  the  executor  of 
the  trustee,  in  favor  of  his  successor,  for  the 
recovery  of  the  trust  fund,  was  not  conclusive 
on  the  sureties  in  the  trustee's  bond. — People 
V.  Donohue,  (Sup.)  24  N.  Y.  S.  437. 

11.  A  judgment  of  the  general  term,  revers- 
ing a  judgment  for  defendant  in  an  action  by 
creditors  to  set  aside  a  transfer  of  property  to 
secure  a  creditor,  is  not  conclusive  on  a  new 
trial,  where  such  reversal  was  based  on  the 
assumption  that  there  was  an  agreement  be- 
tween the  debtor  and  creditor  that  the  debtor 
should  not  make  an  assignment  for  the  benefit 


of  creditors,  and  it  appears  on  the  iecond  trill 
that  there  was  no  such  ain'^^ment.— TompkiE^ 
V.  Hunter,  (Sup.)  24  N.  Y.  S.  & 

12.  A  judgment  in  a  summary  prooeediii^ 
by  a  landlord,  dispossessing:  tenants  for  una- 
payment  of  rent,  is  conclusive  of  their  liaUlitr 
for  rent  in  a  subsequent  action  against  tben 
to  collect  it.— Grafton  v.  Bri^ham,  (Sup.)  24  .V 
Y.  S.  54.  •*        .  V     F 

18.  Where  the  holder  of  a  first  iDoitf»;^ 
is  made  party  to  an  action  by  a  second  mm- 
gagee  to  foreclose  his  mortgage,  and  nei'lff 
answers  nor  demurs,  and  a  decree  is  eDtere<: 
for  the  sale  of  the  property  and  for  payment  li 
the  second  mortgage,  he  is  bound  thereby.- 
Jacobie  v.  Mickle,  (Sup.)  24  N.  Y.  S.  87. 

14.  Where,  in  ejectment  for  nonpayment  of 
rent,  judgment  is  obtained  against  the  psr? 
in  possession,  plaintiff  in  ejectment  can  defesd 
his  title  and  possession  so  acquired  against  ose 
claiming  title  under  the  lessee,  though  be  wv 
not  a  party  to  the  ejectment  suit.— Sholtei  t. 
Sickles,  (Sup.)  24  N.  Y.  S.  145. 
Opening  and  vaoaUng. 

15.  A  party  who  had  notice  of  the  judsmtf 
14  months  before  moving,  because  of  coUbsi'>s 
of  counsel,  to  vacate  the  same,  is  charsa^^ 
with  laches  and  neglect,  which  may  be  eot- 
sidered  in  determining  the  motion.---JoiMi  ^ 
Jones,  (Sup.)  24  N.  Y.  S.  1031. 

16.  The  si>ecial  term  cannot,  on  a  medc 
to  vacate  a  judgment,  review  the  dedaon  i 
the  referee  on  which  the  judgment  was  eL3 
ed,  as  such  remedy  is  only  bv  appeaL— Jones « 
Jones,  (Sup.)  24  N.  Y.  S.  1031. 

Foreign  judgment. 

17.  In  an  action  in  New  York  on  a  f^ 
ment  obtained  in  Massachusetts,  defaidant  (h 
show  that  he  had  a  valid  defense  which  ke  i^ 
up  in  the  original  suit,  and  that  the  jndccas' 
was  obtained  by  the  fraud  of  plaintiff,  leta  a 
duced  him  to  abandon  the  fnrt)ier  defeose  « 
assurance  that  he  would  discontinne  the  tctix. 
—White  V.  Reid,  (Sup.)  24  N.  Y.  S.  29a 

18.  Where  it  appears  in  an  action  os  a 
foreign  judgment  that  the  court  by  whicb  *^'i 
judgment  was  rendered  had  ori«^nal  juriadicti^^ 
in  all  civil  actions  whereof  exclusive  jvis^'^ 
tion  was  not  given  to  some  otiier  court,  it  i- 
prima  facie  proof  that  such  court  had  jiris£> 
tion  of  the  action  in  which  the  judgment  99pi 
on  was  rendered.— Leach  v.  Lande.  (Sop.»  ** 
N.  Y.  S.  176. 

Judicial  Notice. 

See  "Evidence,"  1. 

JUDICIAIj  SAIjBS. 

Of  decedent's  property,  see  **ExecutDfB  and  A: 

ministrators,^'  21. 

Beftisal  to  comply  with  bid — Objectio&s 

to  title. 
1.  The  fact  that  land  is  sold  subject  :-» i 
condition  without  authority  in  the  decrv^  «^ 
sale,  and  the  condition  is  signed  by  tht;  r*=^ 
chaser's  son  without  nnderstandinfc  its  e?i<. 
will  not  oblige  the  purchaser  to  take  the  ti*.^' 
Ilecor  V.  Blackburn,  (Sup.)  24  N.  Y.  S.  662. 
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2.  In  partition  of  land  claimed  under  the 
will  of  Jm  the  decree  ordered  a  sale,  and  de- 
cided that  the  title  was  in  the  devisees  of  J. 
Hddt  that  the  purchaser  at  the  sale  would  not 
be  compelled  to  take  the  title  where  it  ap- 
peared that  J.'s  husband  died  seised  of  the 
land,  and  that  her  title  depended  entirely  on  a 
release  by  the  legislature  of  the  interest  of  the 
«itate,  subject  to  the  rights  of  her  husband's 
heirs,  and  it  was  not  proven  that  the  husband 
died  an  alien,  or  did  not  have  heirs  who  could 
inherit  the  land.— Recor  v.  Blackburn,  (Sup.)  24 
N.  Y  S.  e»2. 

JuriBdictioii. 

Soe  "Courts." 

Of  criminal  prosecution,  see  "Criminal  T^w.**  1. 

To  enforce  maritime  lien,  see  "Admiralty." 

JUBY. 

Misconduct  of  juror  as  ground  for  new  trial. 

see  "New  Trial,"  1. 
Submission  of  issues  in  equity,  see  "Equitr,"  8. 
Trial  by  court  without  jury,  see  "Trial,"  6. 

Waiver  of  jury  trial. 

The  objection  that  a  suit  in  equity  can- 
not be  maintained  because  defendant  would 
be  deprived  of  his  right  to  a  jurr  trial  is 
waived  where  it  is  not  raised  until  the  be- 
ginning of  the  trial.— O'Brien  v.  McCarthy, 
<Sup.)  24  N.  Y.  8.  1108. 

JUSTICES  OF  THE  PEACE. 

Appeal  from  justice,  see  "Appeal,"  8-5. 
l>eiective   service   waived,    see   "Appearance." 

f  ooo* 

1.  Laws  1845,  c.  180,  §  20,  al  amended  by 
T^ws  1847,  c.  455,  providing  that  a  warrant 
issued  by  a  magistrate  outside  of  the  toxvn 
where  an  offense  is  committed  shall  authorize 
the  offender  to  be  taken  for  trial  before  a  mag 
i.strate  of  the  town,  and  that  the  magistrate 
iBSuing  the  warrant  shall  be  entitleil  to  no 
compensation  other  than  for  issuing  the  war- 
rant, is  repealed  by  Code  Crim.  Proc.  fi§  150, 
151,  158,  101,  1«4,  providing  that  the  offender 
be  taken  before  the  magistrate  issuing  the  war- 
rant, and  such  magistrate  may  i*HM)ver  from 
the  town  fees  for  trial  of  the  offender.  People 
px  rel.  Fraser  v.  Board  of  Auditors,  (Sup.) 
2  N.  Y.  S.  600,  followed.— People  v.  Bo^ird  of 
Auditors  of  Hamden,  (Sup.)  24  N.  Y.  S.  974. 

E*rocedure  before. 

2.  A  justice  of  the  district  court  of  New 
k^ork  city  may  enter  judgment  on  a  verdict 
^v^hieh  he  has  previously  assumed  to  set  aside, 
since  such  justice  has  no  authority  to  set  aside 
I  verdict.— Hecht  v.  Mothner,  (Com.  PI.  N. 
f .)  24  N.  Y.  S.  826. 

8.  Where  the  summons  is  not  personally 
erved,  and  defendant's  j^operty  is  attached 
nder  a  warrant  on  an  insufficient  affidavit, 
,  justice  of  the  peace  cannot  enter  judgment 
y  default  under  Code  Civil  Proc.  §  2918. 
i ving  the  justice  such  pow€»r,  in  the  absence  of 
prsonal  service,  only  whtTe  property  "has 
ecu    duly   attached   by    virtue   of   a    warrant 


that  has  not  been  vacated;"  as  it  is  the  jus- 
tice's dutv  to  vacate  the  attachment,  under 
section  2916,  giving  him  authority,  ''on  his 
own  motion,"  to  vacate  attachment  "if  he 
deems  the  papers  on  which  it  was  granted  in- 
sufficient to  authorise  it"— Kingsford  v.  But- 
ler, (Sup.)  24  N.  Y.  S.  1094. 

Laches. 

See  "Equity,"  5. 

In  moving  to  vacate  judgmc  nt,  see  "Judgment,**  * 
15. 

LANDLOBD  AND  TENANT. 

Counterclaim  by  tenant  In  action  for  rent,  see 

"Set-Off  and  Counterclaim." 
Lease  signed  by  person  not  named  therein,  s^ 

"Contracts,"  6. 

Attornment. 

1.  Where  judgment  in  ejectment  is  ob- 
tained in  a  durable  lease,  and  possession  given 
to  the  plaintiff,  a  written  attornment  made  by 
the  defendant  in  the  action  and  the  person  in 
possession  ia  valid.— Shultea  v.  Sickles,  (Sup.) 
24  N.  Y.  S.  146. 

2.  AVhere  demised  premises  are  sold  under 
foreclosure  during  the  term,  the  tenant  can  at- 
torn to  the  purchaser,  under  1  Rev.  St.  (Birds- 
eye's  Ed.)  p.  86,  }  16.— Oonley  v.  Schiller,  (Co. 
Ct.)  24  N.  Y.  S.  473. 

Liability  of  landlord  to  tenant. 

3.  A  landlord  is  not  liable  to  the  tenant 
for  damages  to  the  leasehold  by  a  contractor 
who  entered  the  premises  to  preserve  the  walls 
while  excavating  on  the  adjoining  lot,  merely 
because  the  landlord  gave  the  contractor  license 
to  so  enter,  under  Laws  1882,  c.  410,  §  474, 
which  requires  the  adjoining  lot  owner  to  pre- 
serve the  party  or  other  wail  when  he  desires 
to  excavate  to  the  depth  of  10  feet  below  the 
curb.— McKeniie  v.   Hatton,   (Sup.)  24  N.  Y. 

s.  8a 


4.  A  lease  is  valid  and  binding  on  the 
lessee,  who  has  signed  the  same,  and  oc- 
cupied the  premises  under  it,  though  it  is  not 
signed  by  the  lessor.— Evans  v.  Conklin,  (Sup.) 
24  N.  Y.  S.  1081. 

5.  in  a  lease  of  agricultural  lands  for  four 
vears  a  covenant  for  ouiet  enjoyment  is  im- 
plied, such  a  lease  not  being  within  the  inhibi- 
tion of  the  statute  providing  that  there  shall 
be  no  implied  covenant  in  a  conveyance  of  land. 
-Oonley  v.  Schiller,  (Co.  Ct.)  24  N.  Y.  S.  473. 

Eyiotion. 

6.  Where  a  tenant  yields  possession  to  the 
purchaser  of  the  property  at  foreclosure  sale 
of  the  landlord's  interest,  it  constitutes  an 
eviction.— Conley  v.  Schiller,  (Co.  Ct.)  24  N.  Y. 
S.  473. 

7.  Where  the  tenant  remains  in  possession 
of  the  entire  premises  there  is  no  eviction,  so 
as  to  abate  the  payment  of  rent,  though  a  por- 
tion of  the  building  was  rendered  inaccessible 
by  the  mennp  adopted  for  preserving  the  walls 
during  excavation  on  the  adjoining  lot — ^Mo- 
Kenzie  v.  Hatton,  (Sup.)  24  N.  Y.  S.  88. 
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Possession  under  execution  extinguishes 
lease. 

8.  Where  plaintiff  in  ejectment  against  a 
tenant  under  a  durable  lease  for  nonpayment 
of  rent  is  put  in  possession  under  execution, 
his  title  becomes  absolute  after  six  months.— 
Shultes  V.  Sickles,  (Sup.)  24  N.  Y.  S.  145. 

Xieases. 

See  "Landlord  and  Tenant/*  4,  S. 

Xiegacies. 

See  "Wills." 

Legacy  Tax. 

See  ••Descent  and  Distribution." 

liTRFJi  AND  SliANDEB. 

What  actionable. 

1.  A  newspaper  article  stating  that  plain- 
tiff, a  detective  officer,  joined  in  the  pursuit  of 
an  escaped  prisoner;  that  on  the  latter's  cap- 
ture plaintiff  struck  him  so  that  "he  dropped 
like  a  log;*'  that  the  prisoner  was  handcuffed, 
douched  with  cold  water,  and  tossed  bodily  into 
a  van;  that  the  spectators  cried  "Shame!  *  and 
called  plaintiff  a  "big  brute;"  and  that  the  cap- 
ture could  have  been  made  without  such  rough 
treatment  and  free  use  of  plaintiff's  fists,— is 
libelous.— O'Shaughnessy  t.  Morning  Journal 
Ass'n,  ^up.)  24  N.  Y.  S.  600. 

2.  Defendant,  a  taxpayer  of  the  Tillage 
where  the  parties  resided,  published  concerning 
plaintiff,  an  attorney,  the  following:  "Make  M. 
attorney  for  the  Tillage,  so  that  eTery  person 
that  gets  spanked  on  the  ice  will  be  able  to  ob- 
tain a  judgment  of  from  $1,000  to  $10,000 
against  the  Tillage.**  Held,  that  the  publication 
was  libelous. — Mattice  t.  Wilcox,  (Sup.)  24  N. 
Y.  S.  1060. 

Malice. 

8.  It  is  no  defense  to  an  action  for  publish- 
ing an  article  charging  plaintiff  with  a  crime 
that  the  charge  was  made  on  information  ob- 
tained from  others  without  any  express  malice 
on  the  part  of  defendant.— Heyler  t.  New  York 
News  Pub.  Co.,  (Sup.)  24  N.  Y.  S.  499. 
Privileged  communications. 

4.  Defendant,  a  taxpayer  of  the  Tillage 
where  the  parties  resided,  published  concerning 
plaintiff,  an  attorney,  the  following:  "Make 
M.  attorney  for  the  Tillage,  so  that  eTery 
person  that  gets  spanked  on  the  ice  will  be 
able  to  obtain  a  judgment  of  from  $1,000  to 
$10,000  against  the  Tillage.*'  Held,  that  the 
publication  was  not  priTileged. — Mattice  t.  Wil- 
cox. (Sup.)  24  N.  Y.  S.  1060. 

Action — Pleading  and  proof. 

5.  In  an  action  for  slander,  in  calling  plain- 
tiff a  thief,  defendant  pleaded  a  general  denial, 
and  alleged  in  mitigation  of  damages  that,  at 
the  time  of  uttering  the  words  charged,  he  was 
greatly  excited,  in  consequence  of  charges  made 
against  him  by  plaintiff,  and  that  the  language 
used  was  consequently  stronger  than  it  would 
otherwise  haTe  been.    Held  that,  under  the  an- 


swer, defendant  could  not  prore  that  deffad- 
ant's  words  related  to  a  transaction  which  w&» 
not  itself  a  larceny.— Sherman  t.  Bogeri^  (Sup.> 
24  N.  \.  S.  390. 

E  video  oe. 

a.  In  an  action  for  a  lib^  charging  i^aji 
tiff  with  being  drunk  and  beating  her  chil- 
dren, eTidence  as  to  plaintiff's  conditioD  after 
the  publication  of  the  libel  is  inadmissible.— 
Tobin  T.  Sykes,  (Sup.)  24  N.  Y.  8.  943. 

Damafz:es. 

7.  In  an  action  for  libel,  where  defendsBt 
sets  up  a  justification,  but  fails  to  establisii 
it,  the  jur7  may,  if  they  find  that  it  was  set 
up  in  bad  faith,  consider  tliat  fact  in  estiina:- 
ing  damages.— Tobin  t.  Sykes,  (Sup.)  S4  N.  Y. 
S.  043. 

Criminal  proceedings. 

8.  Under  Code  C^rim.  Proc.  §  280,  proTi£9e 
that  an  indictment  for  libel  ne^  not  set  ftatk 
any  extrinsic  facts  for  the  purpose  of  showisf 
the  application  to  the  party  libeled,  bat  mij 
state  generally  that  it  was  published  ocmcerft- 
ing  him,  an  indictment  need  not  show  hj  ex- 
planatory matter  the  application  to  oomT^aia- 
ant  of  a  Tague  and  uncertain  defamatorr  kt- 
ter  set  out  therein,  and  on  which  the  lil«l  i^ 
predicated.— People  t.  Stokes,  (Gen.  Sei».  N 
Y.)  24  N.  Y.  S.  <27. 

9.  Pen.  Code,  fi  253,  proTides  that  a  <xm: 
munlcation  made  to  a  person  entitled  to  <vr  h^ 
terested  in  it,  by  one  who  was  also  intprr-stri^ 
in  or  entitled  to  make  it,  or  who  stood  in  ^orb 
a  relation  to  the  former  as  to  afford  a  rea%-ia- 
able  ground  for  supposing  his  motiTes  innr«pct, 
is  presumed  not  to  be  nuLlicions,  and  is  a  ^^.^ 
ileged  communication.*'  Hdd,  tiiat  sneh  {re- 
sumption is  not  conclusiTe,  bnt  may  be  <^tip- 
come  by  proof,  and  therefore  It  cannot  be  •> 
termined  on  demurrer  to  an  indictment  vh^i- 
er  or  not  the  libel  set  out  therein  was  publish y 
in  good  faith.— People  t.  Stokes,  (G^  Sess. 
N.  Y.)  24  N.  Y.  S.  t27. 

liberty  of  Speech. 

See  "CJonstitutional  Law,"  4. 

license. 

To  sell  liquor,  see  "Intoxicating  Liquors.** 

See  "Mechanics*  liens." 

Of  attorney,  see  "Attorney  and  Client,"  -L 

Of   liTery   stable   keeper,    see    "LdT«y    Stalte 

Keei)er8." 
Of  mortgages,  see  "Mortgages,**  4,  5. 
Of  Tender,  see  "Vendor  and  Pnrcbaser,**  5.. 

liif e  Insurance. 

See  "Insurance." 
LIMITATION  OF  ACTIONS. 

Claims  against  decedent's  estate,  see  **] 
tors  and  Administrators,"  tk 
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Applicability  of  statute. 

1.  Where,  by  misteke  of  a  scrivener,  a  paiv 
eel  of  land  is  omitted  from  a  mort^af?e,  an  ac- 
tion to  reform  is  not  governed  by  Code  Civil 
Proc.  S  382,  subd.  5,  prcvidinK  that  an  action  to 
recover  a  jud^rment,  other  than  for  a  sam  of 
money,  on  the  ground  of  fraud,  may  be  brought 
within  six  years  after  discovering  the  fraud, 
but  an  action  must  be  brought  under  section 
388  within  ten  years  from  the  delivery  of  the 
mortgage.— Spragne  y.  Cochran,  (Sup.)  24  N.  Y. 
S.  SS. 

Bunning  of  statute. 

2.  Legatees  of  the  remainder  of  an  estate 
assigned  to  plaintiffs  all  their  interest  in  cer- 
tain money  in  the  hands  of  the  executor.  More 
than  21  years  after  the  assignment,  and  5 
months  after  the  death  of  the  life  tenant,  plain- 
tiffs brought  an  action  against  the  administra- 
trix with  the  will  annexed  to  recover  the  money. 
Held,  that  the  statute  of  limitations  did  not  be- 

S'n  to  run  until  the  death  of  the  life  tenant. — 
Atson  V.  Abbey,  (Sup.)  24  N.  Y.  S.  284. 

8.  A  person  havmg  an  individual  interest  in 
land  declmed  to  join  as  plaintiff  in  an  action 
by  the  co-owner  for  injuries  thereto,  and  was 
made  a  defendant  Afterwards  the  codefend- 
ant  died,  and  an  order  was  entered  making  his 
representatives  parties  defendant,  without  sup- 
plemental summons  or  complaint.  The  new  de- 
fendants then  served  their  answer  on  all  the 
other  parties.  Hdd  that,  so  far  as  related  to 
the  statute  of  limitations,  the  action  was  com- 
menced as  to  the  deceased  defendant,  and  con- 
sequently as  to  his  representatives  also,  at  the 
same  time  that  it  was  commenced  against  the 
other  defendants.— Knapp  v.  New  York  EI.  R. 
Co..  (Super.  N.  Y.)  24  N.  Y.  S.  324. 

4.  In  an  action  to  rescind  a  sale  of  cor- 
porate stock,  made  in  1865,  for  fraud,  plain- 
tiff claimed  that,  as  he  did  not  discover  the 
fraud  until  1889.  he  had  a  right  of  action  un- 
der Code  Civil  Proc.  §  382,  subd.  5,  providing 
that  in  an  action  based  on  fraud,  ouier  than 
for  a  sum  of  money,  the  cause  of  action  is 
not  deemed  to  have  accrued  until  the  dis- 
covery by  plaintiff  of  the  facts  constituting 
the  fraud;  but  there  was  evidence  that  no  divi- 
dends or  assessments  were  made  on  the  stock; 
thtit  plaintiff  was  a  business  man,  residing 
in  the  same  city  as  the  officers  of  the  corpora- 
tion; that  at  any  time  he  could  have  ascertain- 
ed by  inquiry  when  the  company  stopped  work; 
and  that  he  was  satisfied  in  1871  that  he  had 
lost  his  money.  Hdd,  that  the  delay  of  plain- 
tiff from  1871  to  1889  showed  a  want  of 
reasonable  diligence,  and  that  the  action  was 
l>arred,  as  the  statute  of  limitations  began  to 
ran  from  the  time  when  knowledge  of  the 
^raud  ought,  by  reasonable  diligence,  to  have 
l>een  obtained.  17  N.  Y.  S.  696,  followed.— 
Higgins  v.  Crouse,  (Sup.)  24  N.  Y.  S.  1080. 

Acknowledgment. 

5.  Ck>de  Civil  Proc.  fi  395,  provides  that 
an  acknowledgment  or  promise  in  writing, 
signed  by  the  party  to  be  charged,  is  the  only 
competent  evidence  of  a  new  contract  to  take 
a  onse  out  of  the  Rtatute  of  limitations,  but 
that  the  section  shall  not  alter  the  effect  of  a 
f >ayinent.  A  note  against  a  decedent,  barred  by 
the  statute,  showed  an  indorsi'iinMit  of  JFoO  with- 


in the  statutory  period.  There  was  little  evi- 
dence of  any  payment  of  money,  but  evidence 
that  decedent  said  to  his  wife,  the  payee,  at  the 
time  of  the  indorsement,  "There;  the  note  is 
all  right  now.  My  indorsement  makes  it  all 
right."  Held  insufficient  to  bar  the  statute.— 
In  re  Clapsaddle's  Estate,  (Surr.)  24  N.  Y.  S. 
313,  4  Misc.  Rep.  355. 

Part  payment. 

6.  On  an  issue  as  to  whether  a  delivery  of 
hay  to  the  payee  of  a  note,  as  a  part  payment 
thereon,  was  by  the  surety  on  the  note,  so  as 
to  remove  the  bar  of  limitations  a<i  against 
him,  the  principal  maker  testified  that  the  hay 
was  his  property,  and  that  it  came  from  a  farm 
rented  bj;  him  from  the  snrety,  on  which  both 
were  living.  There  was  evidence  that  the 
payee  sent  to  the  farm  for  a  load  of  hay  in  the 
maker's  absence,  and  that  the  surety  said  stie 
could  have  it  when  he  came  home.  Several 
loads  of  hay  were  delivered  to  the  payee  at  dif- 
ferent times,  which  were  all  understood  by  the 
surety  to  be  payments  by  the  maker  on  the 
note.  Held,  that  the  payment  by  delivery  of 
hay  was  not  made  by  the  surety. — ^In  re  San- 
ders' Estate,  (Surr.)  24  N.  1.  S.  317,  4  Misc. 
Rep.  843;   In  re  Farrington,  Id. 

limiting  liabUlty. 

See  "Carriers,"  8. 

liquor  Selling. 

See  'Intoxicating  Liquors." 

US  PENDENS. 

Cancellation. 

ii  an  undertaking  in  discharge  of 
a  mechanic's  lien  after  action  was  brought 
to  foreclose,  and  notice  of  lis  pendens  filed, 
has  been  given  as  provided  by  l^aws  1885,  c. 
342,  fi  24,  subd.  6,  a  motion  to  cancel  the  lis  * 
pendens  will  not  lie,  as  Code  Civil  Proc.  § 
1674,  authorizing  such  relief,  only  applies 
(1)  where  the  action  is  settled,  discontinued, 
or  abated,  or  final  judgment  rendered  against 
the  party  filing  the  notice,  and  the  time  to 
appeal  has  expired;  (2)  where  plaintiff  filing 
the  notice  unreasonably  neglects  to  proceed; 
and  (3)  in  a  judgment  creditor's  action,  where 
the  amount  is  paid  into  court,  or  a  bond  there- 
for is  filed.— Murray  v.  Earth,  (Super.  N.  Y.) 
24  N.  Y.  S.  921. 

UVERT  STABLE  KEEPERS. 

Lien — Notice  of  charges. 

"Where  the  owner  of  a  horse,  in  the 
keeping  of  plaintiff,  a  livery  stable  keeper,  ob- 
tained poasosvsian  thereof  by  fraud,  without 
paying  plaintififs  charges,  plaintiff  may  recover 
possession  of  the  horse,  though  he  has  not 
given  the  notice  mentioned  in  Laws  1892,  c. 
01,  which  provides  that  one  who  keeps  an 
animal  under  an  agreement  with  the  owner 
umy  detain  it  until  his  charges  are  paid:  "pro- 
vided, however,  that  notice  in  writing  shall 
first  bo  given  to  auch  owner  ♦  ♦  ♦  of  the 
amount  of  such   charges  and  the  intention  to 
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detain  such  animals  until  such  char^pes  shall 
be  Mid."— Kline  v.  Green,  (Co.  Ot.)  24  N.  Y. 

Long  Accounts. 

Reference  in  case  of,  see  "Referenoea,"  1-^. 

Maintenance. 

See  "Champerty  and  Maintenance." 

Mfdice. 

See  "Libel  and  Slander,"  3;  "Malicions  Prose- 
cution," 1,  2. 

MAUdOnS  FBOSEOUnON. 

Malice — Probable  cause. 

1.  Malice  is  established  where  it  is  shown 
that  the  defendant  in  an  action  for  malicious 
prosecution    made    the    criminal    charge    com- 

51ained   of   to  enforce  payment   of   a   debt  — 
'oomey  v.  Delaware,  L.  &  W.  R.  Co.,  (Super. 
N.  Y.)  24  N.  Y.  S.  108. 

2.  In  an  action  against  a  railroad  company 
for  causing  plaintiff's  arrest  for  attempting  to 
ride  on  defendant's  train  with  intent  to  avoid 
payment  of  his  fare,  defendant  requested  a 
charge  that  "if  there  was  probable  cause  for 
making  the  complaint  against  the  plaintiff,  yet 
if,  in  making  it,  the  conductor  did  not  act  wiUi 
a  malicious  purpose,  or  with  actual  <malice, 
towards  the  plaintiff,  the  defendant  is  entitled 
to  a  verdict  Held,  that  it  was  a  substantial 
compliance  with  the  request  to  give  the  charge 
with  the  word  "actual  stricken  out,  the  jury 
not  having  been  instructed  as  to  the  distinction 
between  legal  and  actual  malice.— Toomey  v. 
Delaware,  L.  &  W.  R.  Co.,  (Super.  N.  Y.)  24 
N.  Y.  S.  108. 

Damages. 

8.  In  an  action  for  maliciouH  prosecution 
for  causing  the  arrest  of  plaintiff,  an  elderly 
man,  on  the  ground  that  he  was  attempting  to 
ride  on  defendant's  railroad  train  with  the  in- 
tent of  not  paying  his  fare,  and  putting  him  on 
trial  at  a  place  where  he  could  not  procure 
bail,  the  court  properly  charged  that  if  the 
jury  found  for  plaintiff  they  must  award  sub- 
stantial damages. — ^Toomey  v.  Delaware,  L.  & 
W.  R.  Co.,  (Super.  N.  Y.)  24  N.  Y.  S.  108. 

MANDAMUS. 

To  compel  construction  of  bridge,  see  "Bridges." 

Bemedy  by  appeal. 

1.  The  fact  that  a  magistrate  has  a  right 
to  appeal  to  the  board  of  supervisors  i^'om  a 
refusal  of  the  auditors  of  a  town  to  allow  his 
claim  for  trying  persons  accusod  of  crime  is 
not  ground  for  refusing  a  mandamus  to  com- 
pel such  allowance. — People  v.  Board  of  Au- 
ditors of  Hamden,  (Sup.)  24  N.  Y.  S.  974. 
To  county  board  ot  supervisors. 

2.  Under  2  Rev.  St.  pp.  474,  475,  c.  8,  §§ 
102.  103,  (4  Rev.  St.,  8th  Ed.,  p.  2685,)  provid- 
ing for  the  payment  by  the  county  board  of 
supervisors    of    a    judgment    ngamst    a    town, 


where  the  board  fails  to  maice  proviskiD  for 
payment  as  therein  prorided,  it  is  proper,  after 
due  notice,  to  issue  a  mandamus  to  compel 
satisfaction  by  the  board. — ^Peo^e  t.  Board 
Sup'rs  Fulton  County.  (Sup.)  24  N.  Y.  S.  397. 

Order  to  show  cause. 

8.  Relator  procured  an  order  at  special 
term  directing  the  supervisora  to  convene  aad 
allow  and  provide  for  the  payment  of  a  jw^- 
meut  held  by  relator,  or  that  thej  show  caQ»e 
at  a  special  term  named  why  such  ''order  or 
mandamus'"  should  not  be  made  perempt^jiT. 
Heidf  that  the  order  was  merely  one  to  sbow 
cause  why  a  mandamus  should  not  be  grantel 
and  It  need  not  comply  with  the  statmorr  re- 
quirements applying  to  the  altenuLttve  writ.— 
People  T.  Board  Sup'rs  Fulton  County,  {Sup.* 
24  N.  Y.  S.  397. 

4.  The  issuance  of  such  an  order,  to  be  for 
lowed  on  the  return  day,  if  it  has  net  be^n 
complied  with,  and  there  is  no  dispute  ns  to 
facts,  by  a  peremptory  mand.-imns,  is  a  prapir 
practice.— People  v.  Board  Sup*rs  Fulton  Coiui- 
ty.  (Sup.)  24  N.  Y.  S.  397. 

6.  It  an  application  for  a  niAndamo<i  :« 
made  in  the  proper  county,  an  order  to  *h->« 
cause  against  its  issuance  may  be  granted  bj  a 
judge  at  special  term  in  any  part  of  the  state. 
provided  the  order  is  made  returnable  at  a 
special  term  held  ip  the  district  embracing  thie 
county  wherein  an  issue  of  fact  joined  upon  the 
alternative  writ  would  be  triable. — People  t. 
Board  Sup'rs  Fulton  County.  (SupO  24  N.  I. 
S.  397. 

Marltixiie  Liens. 

State  court  jurisdiction,  see  "Admiralty." 

MABBIAQE. 

See,  also,  "Breach  of  Marriage  Promise:"  "Di- 
vorce;" "Dower;"  "Husband  and  Wife." 

Proof. 

1.  A  marriage  will  not  be  presumed  frass 
the  mere  fact  that  the  parties  IiTe  together. 
where  their  relations  were  meretricious  n 
their  inception.— Ahl berg  v.  Ahlberr.  CSapcr. 
N.  YJ  24  N.  Y.  S.  919. 

Annulment — Insanity. 

2.  In  New  York,  in  order  to  maintain  an 
action  to  annul  a  marriage  on  the  frronnd  that 
defendant  is  a  lunatic,  it  must  appear  tha: 
such  cause  existed  at  the  time  of  the  mairiaze. 
—Forman  v.  Forman,  (Super.  N.  Y.)  24  N.  l. 
S.  917. 

MABSHAIiINO     ASSETS     AITD 
SECUBITEBS. 

Mortgage  liens. 

Defendant's  mortgage  proTlded  that  a 
certain  balance  of  a  certain  fund  arisini?  trooB  a 
prior  mortgage  of  the  same  premises  sbouid  hf 
applied  to  defendant's  claim,  and  contained  a^ 
assignment  of  such  balance  to  defendant.  Plain- 
tiff held  a  mortgage  of  the  same  prenoise^,  jsa- 
ior  to  the  mortgage  of  defendant  Seid.  rbit 
the  rule  as  to  marshaling  securities  was  a^f^- 
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cable,  and,  where  defendant  neglected  to  Insist 
on  his  right  to  such  fund,  his  lien  would  be 
postponed  to  that  of  plaintiff,  to  the  amount 
that  he  might  have  realized  from  such  fund.— 
HcGonneU  y.  Mnldoon,  (Super.  N.  Y.)  24  N.  X. 
&9a2. 

MASTEB  AXnO  SEBVANT. 

Negligence  of  independent  contractor,  see  "Neg- 
ligence." 8. 

Master's  liability  to  third  persons. 

1.  Where  refuse  timber  was,  by  direction 
or  assent  of  defendant  railroad  comnany's  sec- 
tion foreman,  left  on  defendant's  rignt  of  way, 
by  the  side  of  a  highway,  so  as  to  frighten 
plaintiflTs  team  in  passing,  defendant  is  respon- 
Hible  for  such  acts  of  the  sectionmen.— Tinker 
V.  New  York.  O.  &  W.  H.  Co.,  (Sup.)  24  N.  Y. 
S.  977. 

2.  The  sectionmen  of  defendant  railroad 
company,  in  repairing  a  cattle  guard,  deix)sited 
on  the  side  of  the  highway  refuse  timber, 
which  frightened  ];)laintiff's  horsas,  thus  caus- 
ing personal  injuries  to  plaintiff,  liddt  that 
the  question  whether  it  was  reasonably  neces- 
sary, in  the  regular  course  of  their  employ- 
ment, for  defendant's  servants  to  thus  deposit 
the  timber  by  the  roadside,  was  for  the  jury.— 
Tinker  v.  New  York,  O.  &  W.  R.  Co.,  (Sup.) 
24  N.  Y.  S.  977. 

19'egligence  of  master — Dangerous  prem- 
ises. 
8.  Defendant  was  constructing  a  building 
near  its  railroad  track,  and,  on  a  level  with  the 
third  floor,  some  posts,  intended  for  the  support 
of  the  fourth  story  of  the  building,  stood  on  plates 
12  or  15  feet  distant  from  each  other.     The  ev- 
idence did  not  disclose  how  the  posts  were  held 
in     position.     While    plaintiff's    mtestate    was 
working  on  the  railroad  track,  in  defendant's 
employ,    a   post  fell   on   him,   and   caused   his 
death.     Held,  that  the  question  as  to  whether  or 
uot  defendant  had  reason  to  apprehend  danger 
to  deceased  was  for  the  jury. — Mickee  v.  Wal- 
ter   A.   Wood  Mowing  &  Reaping  Mach.  Co., 
(Sup.)  24  N.  Y.  S.  501. 

Defective  appliances. 

4.  Tn  an  action  against  a  railroad  company 
for  injuries  to  an  employe  resulting  from  the 
iEriproi>er  loading  of  a  lumber  car  so  that  the 
brakes  would  not  work,  there  was  no  evidence 
rliat  defendant  had  promulgated  any  rule  re- 
:iuiring  the  inspection  of  cars  after  loading,  or 
lad  made  provision  for  making  such  inspection, 
except  that  the  agent  at  the  station  where  the 
jar  was  lr»aded  said  that  he  understood  it  to 
>e  his  duty  to  inspect  each  loaded  car,  and  so 
nstnicted  the  men  under  him.  He  did  not, 
lowever,  inspect  the  car  in  question,  and  men 
'ormerly  under  him  said  that  he  had  never 
riven  any  instructions  in  that  regard.  Held, 
hat  the  question  whether  defendant  had  made 
>roper  provision  for  the  inspection  of  cars  after 
oadinjT  was  for  the  jury. — Byrnes  v.  New  York, 
a.  K.  &  W.  K.  Co..  (Sup.)  24  N.  Y.  S.  517. 

5.  A  master  is  bound  to  use  reasonable 
are  to  keep  in  suitable  repair  a  boiler  which 
SI  in  use  in  a  room  in  which  his  servants  are 
t   \vork,  so  as  to  guard  against  its  explosion. 


and  in  discharging  such  duty  is  bound  to  make 
use  of  proper  instrumentalities  in  causing  the 
repairs  to  be  made.— Ballard  v.  Hitchcock 
Manuf  g  Co.,  (Sup.)  24  N.  Y.  S.  1101. 

tf.  On  the  question  whether  the  officers 
of  a  corporation  knew  of  the  defective  con- 
dition of  a  boiler  which  exploded,  killing  a 
servant,  it  is  proper  to  snow  information 
given  to  them  as  to  its  condition  and  need  of 
repairs  antecedent  to  the  accident— Ballard 
V.  Hitchcock  Manuf  g  Co.,  (Sup.)  24  N.  Y.  S. 
1101. 

7.  in  an  action  against  a  railroad  company 
to  recover  for  the  death  of  a  fireman  by  the 
explosion  of  his  engine,  it  appeared  that,  about 
a  week  before  the  accident,  the  water  in  the 
boiler  had  been  lowered  so  that  the  crown 
sheet  was  not  covered.  The  engine  was  after- 
wards .examined  and  tested  to  the  maximum 
pressure  of  about  145  i>ounds,  but  no  defect 
was  discovered,  and  it  was  continued  in  use. 
The  explosion  occurred  while  the  engine  was 
running  without  a  train,  under  a  pressure  of 
110  pounds.  Held  insufficient  to  go  to  the  jury 
on  the  question  of  defendant's  negligence. — 
Racine  v.  New  York  Cent.  &  H.  R.  K.  CJo., 
(Sup.)  24  N.  Y.  S.  388. 

8.  Plaintiff,  while  working  on  a  timber 
framework  in  the  employ  of  defendant,  was  in- 
jured by  the  breaking  of  one  of  the  timbers,  and 
claimed  that  the  timber  was  defective,  and 
that  the  defect  could  have  been  discovered  by 
defendant.  The  evidence  for  defendant  was 
indefinite  as  to  inspection  of  the  framework, 
and  as  to  whether  the  timber  had  been  before 
used  for  the  same  purpose.  Held  proper  to  sub- 
mit the  case  to  the  jury. — Ernst  v.  Brown 
Hoisting  &  Conveying  C3o.,  (Super.  Buff.)  24  m 
N.  Y.  S.  359.  ' 
Fellow  servants  or  vice  princ  pals. 

9.  A  chemist  employed  in  a  paper  mill,  who 
has  no  control  over  the  machinery  or  employes, 
is  a  fellow  servant  of  a  laborer  employed  in 
the  construction  of  an  addition  to  the  mill; 
and,  where  the  latter  is  injured  by  the  start- 
ing of  the  machinery  through  the  chemist's 
negligence,  the  master  is  not  liable. — ^Wilson  v. 
Hudson  River  Water-Power  &  Paper  Co., 
(Sup.)  24  N.  Y.  S.  1072. 

lU.  The  master,   by  delegating  the  making 
of  repairs  to  machinery  to  others,  makes  the 
latter   his    representatives. — ^Ballard    v.    Hitch- 
cock Manufg  Co.,  (Sup.)  24  N.  Y.  S.  1101. 
Assumption  of  risks. 

11.  Plaintiff,  while  standing  on  a  step  be- 
tween an  engine  and  the  fly  wheel,  around  or 
between  which  there  was  no  guard,  examining 
the  bearings,  slipped  on  some  oil  thrown  on  the 
steps  by  the  machinery,  and,  falling  into  the 
wheel,  was  injured.  He  had  been  employed 
about  the  engine  8  or  10  days.  He  was  not 
a  mechanic  or  skilled  workman,  though  he  had 
for  a  number  of  years  worked  round  machinery 
and  engines,  but  never  round  an  engine  of  this 
kind.  He  was  never  cautioned  about  the  em* 
ployment.  Held,  that  it  could  not  be  said,  as  a 
matter  of  law,  that  the  danger  was  so  apparent 
to  him  that  he  had  assumed  the  risk. — Slacer  v. 
Field  Engineering  Co.,  (Super.  Buff.)  24  N.  Y. 
S.  550. 

18.  Where  an  employe  engaged  in  railroad 
grading  is  killed  by  the  falling  of  a  timber  from 
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the  third  floor  of  a  building  being  constrncted 
by  hia  empluyer  near  the  railroad  track,  the 
employer  is  not  relieved  from  liability  on  the 
ground  that  the  danger  was  open  to  the  obser- 
yatiou  of  deceased,  unless  deceased  was  charge- 
able with  knowledge  of  the  condition  of  the 
building.— Mickee  T.  Walter  A.  Wood  Mowing 
&  Heaping  Mach.  Co.,  (Sup.)  24  N.  Y.  S.  501. 

13.  Where  an  experienced  workman,  who 
had  been  engaged  for  two  months  in  the  con- 
struction of  an  elevated  railroad,  undertook, 
wlien  the  structure  was  icy,  to  climb  to  the  top 
by  means  of  the  network  of  the  columns,  as  he 
had  frequently  done  before,  and  as  the  workmen 
usually  climbed  to  the  top  thereof,  and,  while 
thus  acterapting  to  reach  the  top,  fell,  and  was 
killed,  his  eraplover  is  not  liable  for  his  death 
because  of  the  absence  of  a  ladder  for  the  use 
of  the  workmen,  or  because  of  the  use  of  a 
particular  kind  of  brace  which  it  is  claimed 
causcil  deceased  to  fall,  l)nt  which  was  the  kind 
generally  used  on  such  structure,  and  was  not 
defective.— Cowhill  v.  Roberts,  (Sup.)  24  N.  Y. 
S.  53,".. 

14.  Where  an  employe's  work  was  on  the 
ground,  and  he  undertook  to  climb  to  the  top 
of  an  elevated  railroad  structure,  in  building 
which  he  was  employed,  for  his  own  puriK>i<ea, 
before  commencing  work  in  the  morning,  his 
employer  is  not  fiable.  —  Cowhill  v.  Roberts, 
(Sup.)  24  N.  Y.  S.  533. 

15.  A  brakeman  who  has  been  more  than  a 
year  in  the  employ  of  a  railroad  company  as- 
sumes the  risk  incident  to  the  fact  that  some 
of  the  guard  rails  in  the  company's  switch 
yards  are  not  blocked,  so  as  to  prevent  an  em- 
ploye's  foot   from   being   caught    betw^een    the 

m  guard  rail  and  the  main  rail.  Appel  v.  Rail- 
road Co.,  19  N.  E.  93,  111  N.  Y.  55().  followed. 
—McNeil  V.  New  York,  L.  E:  &  W.  R.  Co., 
(Sup.)  24  N.  Y.  S.  616. 

16.  Laws  1887,  c.  462,  S  8,  provides  that 
the  owners  or  lesnees  of  buildings  having  ele- 
vators must  provide  trap  or  automatic  doors 
to  such  elevators.  Held,  that  where  the  ab- 
sence of  such  a  door  was  apparent  and  well 
known  to  plaintifTs  intestate,  and  he  had  used 
the  elevator  constantly,  and  knew  what  to  do 
with  the  device  that  took  the  place  of  a  door, 
he  must  be  considered  to  have  assumed  the 
risks  of  the  absence  of  the  doors,  and  to  have 
waived  compliance  with  the  statute.— Freeman 

•  V.  Glens  Falls  Paper-Mill  Co.,  (Sup.)  24  N.  Y. 

S.  403. 

Contributory  negligence. 

17.  In  an  axrtion  by  a  conductor  of  a  train 
against  a  railroad  company  for  injuries  received 
in  falling  off  the  rear  of  his  train  while  pass- 
ing through  it  collecting  tickets,  the  train  biMng 
at  the  time  in  a  tunnel,  where  from  the  inside 
of  the  rear  car  the  reflection  made  it  appear 
that  there  was  another  car  behind,  the  negli- 
gence complained  of  being  defendant's  failure 
to  have  a  chain  across  the  end  of  the  rear  plat- 
form, a  requested  charge  that,  if  plaintiff  knew 
there  were  but  three  cars  in  the  tram,  he  could 
not  recover,  was  properly  rofuscfl,  as  his  mind 
might  have  been  so  occupied  with  his  duties 
that  he  could  have  for  the  moment  forgotten 
the  number  of  cars,  without  being  guilty  of 
contributory  nepligenoe.  —  Fiero  v.  New  York 
Cent  &  H.  R.  R.  Co.,  (Sup.)  24  N.  Y.  S.  805. 


IS.  In  an  actk>n  for  personal  injuries  to  & 
servant,  caused  by  a  defective  machiDe,  it  ap- 
peared that  the  machine  was  known  by  all  lo 
be  defective,  and  that  the  foreman  ordered  the 
engineer  to  fix  it  on  the  following  Similar. 
Plaintiff  worked  on  the  machine  all  the  Mon- 
day following,  when  it  appeared  to  be  in  go>id 
order.  The  accident  happened  on  the  next  dar. 
Plaintiffs  regular  occupation  at  the  madu!ie 
was  not  a  dangerous  one,  but  on  the  day  of 
the  accident  he  was  ordered  to  take  the  pbce 
of  a  man  who  was  absent,  and  while  so  en- 
gaged he  was  injured.  Plaintiff  testified  tUt 
he  thought  the  machine  had  been  repairp-L 
Heldf  that  it  was  error  to  dismins  the  oomplain: 
on  tiiie  ground  of  contributory  negilgenoe^  z* 
plaintiff  had  a  right  to  assume  that  the  nut- 
chine  had  been  repaired  on  Sanday. — Schola  t. 
Rohe,  (Super.  N.  Y.)  24  N.  Y.  S.  118. 

19.  While  plaintiff's  intestate  wafi  at  worl 
at  the  bottom  of  the  elevator  shaft  in  defeod- 
ant's  factory,  a  barrel  on  an  tipper  floor  v3> 
set  in  motion  by  the  vibrations  of  the  X3t- 
chinery,  and,  rolling  under  the  bar,  which  wa% 
the  only  guard  to  the  shaft,  fell  on  intestate. 
Intestate  knew  that  there  was  no  door  to  tfe* 
shaft,  and  the  jury  found  that  if  the  bar  hiA 
been  in  place  the  barrel  would  not  have  faDt*. 
Intestate  was  the  last  man  to  enter  the  ^V 
vator  on  the  upper  floor,  and  he  did  not  replaf- 
the  bar,  as  he  was  required  to  do  by  def^i^ 
ant's  rules,  ffdd,  that  plaintiff's  intestate  wu 
uilty  of  contributoiy  negligence. — Freemaa  t 
aiens  Falls  Paper-Mill  Co.,  (Sup.)  24  N.  Y.  & 
403. 

Measure  of  DamageB. 

See  "Damages." 

MECHANICS'  TUENS. 

Consent  of  landowner   to    improTe- 
ments— Liability  of  vendor. 

1.  Laws  1885,  c.  342,  §  1.  provides  that  sar 
person  performing  labor  or  fuminhing  mattria. 
in  the  erection  of  a  building,  with  the  coa^**::* 
of  the  owner,  may  have  a  lien  on  the  buQi^s 
and  lot.  Section  5  provides  that«  where  tb- 
owner  has  agreed  to  sell  and  conTey  the  pr^"-- 
ises,  he  shall  remain  the  **owner/'  withiu  ti^ 
meaning  of  the  lien  law,  till  the  deed  has  K'- 
delivered  and  recorded.  Heid,  that  one  whou  l- 
agreement  with  the  purchaser  in  an  execntrr 
contract  to  sell  land,  and  with  the  conaen:  vf 
the  vendor,  erects  a  house  on  the  land,  h?^  i 
lien  on  the  house  and  lot  as  against  the  reci^^? 
—Garland  v.  Van  Rensselaer,  (Sap.)  24  N.  1'.  & 
781. 

For  what  obtained. 

2.  Under  Laws  1885.  c.  342,  §  1,  givins  a 
mechanic's  lien  to  any  person  xrho  stull  pf** 
form  labor  in  altering  or  repairing  any  *'b:di 
ing  or  building  lot,"  a  lien  may  be  ba<!  <  = 
building  lots  for  grading.  —  Raven  v.  Saii 
(Sup.)  24  N.  Y.  S.  60L 

Proceedings  to  perfect. 

8.  Under  Laws  1885»  c.  a42,  (MeohcB::* 
Lien  Law,)  §  4,  providing  that  a  trathfa!  ?U'«- 
ment  shall  be  made  by  the  claimant  of  Tk^ 
actual  amount  of  work  done,   a  lien  is  »>:  l> 
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Talidated  by  an  honest  mistake  of  the  person 
rerifyinir  It.— Ringle  v.  Wallis  Iron  Works, 
(Sup.)  24  N.  y.  S.  757,  4  Misc.  Rep.  15. 

4.  Defendant,  who  had  a  contract  to  do 
certain  work,  half  of  the  price  to  be  paid 
when  the  materials  were  shipped,  and  the  bal- 
ance on  completion  of  the  work,  subcontracted 
with  plaintiflfs  for  part  of  the  work.  Plain- 
tiff was  to  be  paid  when  defendant  should 
receive  payment  under  its  contract.  ffeW,  that 
plaintiffs*  claim  was  due  on  completion  of  the 
subcontract,  so  as  to  entitle  them  to  file  th«r 
lien  then,  though  it  was  not  payable  until 
defendant  had  fully  performed.  —  Ringle  ▼. 
Wallis  Iron  Worab,  (Sup.)  24  N.  Y.  S.  757,  4 
Misc.  Rep.  15. 

Priority. 

5.  A  fund  was  held  by  S.,  to  be  paid  out, 
as  directed  by  defendant,  in  erecting  buildings 
on  defendant's  land.    Two  orders  drawn  on  the 
fund  were   presented   to   S.,   but  before   they 
were  paid  a  sum  exceeding  the  entire  amount 
of  the  fund  was  paid  out  on  other  orders,  and 
defendant  thereupon  gave  S.  a  mortgage  on  the 
land  to  secure  past  and  future  advances   hj 
him.    After   the   mortgage    was    recorded,    F. 
filed  a  notice  of  lien  for  materials,  and  later  S. 
i>aid    th6    two    orders    the»retofore    presented, 
//r/rf,  that  these  orders,  being  assignments  of 
the  fund  pro  tanto  at  the  time  they  were  pre- 
sented, should  be  deducted  from  the  fund  as 
of  that  time,  and  therefore  the  whole  amount 
jjaid  by  S.  in  excess  of  the  fund  was  advanced 
by  him  before  notice  of  F.'s  lien,  and  to  that 
extent  the  mortgage  was  superior.— Hirshfield 
V.  Ludwig,  (Sup.)  24  N.  Y.  S.  634. 

Action  on  bond  given  to  release  lien — 
Parties. 

6.  In  an  action  on  a  bond  given  by  the 
owner  under  section  24  of  the  lien  Jaw  (Liaws 
1.885.  c.  342)  to  release  the  premises  from  liens, 
conditioned  for  the  payment  of  any  judgment 
that  might  be  rendered  against  the  premises  in 
SLny  proceeding  to  enforce  the  lien,  while  the 
bondsmen  are  not  necessary  parties,  the  pur- 
chaKer  of  the  lot  is  a  necessary  party,  for  the 
purpose  of  establishing  the  lien.— Oarland  v. 
Van  Rensselaer,  (Sup.)  24  N.  Y.  S.  781. 

MERCANTIIiE,  AOENCIES. 

EJrror  in  report — Liabilities. 

Plaintiff  and  defendant  entered  into  a 
contract  whereby  defendant  agreed  to  furnish 
:>lainriff  the  business  standing  of  a  certain  niim- 
!><?r  of  men  for  one  year.  The  contract  provid- 
lkI  that  defendant  should  not  be  liable  for  any 
OSS  caused  by  the  neglect  or  other  act  of  any 
>fficer  or  agent  of  the  company  in  procuring 
iiid  communicating  the  information.  Plaintiff 
nquired  as  to  one  B..  "grocer,  G3  Grand  River 
\»ve.,  Detroit,  Mich.  Defendant  reported  as 
,o  one  B.,  **grocer  and  saloon,  573  Russell,  cor. 
Dhio,  Detroit,  Mich."  The  report  contained  a 
provision  that  the  correctness  of  the  same  was 
lot  guarantied.  Plaintiff,  without  further  in- 
iuiry,  filled  an  order  for  goods  to  (53  Grand 
tiver  avenue.  The  goods  were  never  paid  for, 
nd  plaintiff  sued  defendant  for  their  value,  al- 
F»;cring  that  defendant  did  not  make  proper  in- 
uiries    of  its  correspondents  ac   Detroit;    but 


no  evidence  was  introduced  in  support  of  snch 
allegation.  Hdd,  that  the  evidence  did  not 
show  defendant  guilty  of  such  gross  negligence 
as  would  render  him  liable  for  the  goods.— 
Xiques  y.  Bradstreet  Co.,  (Sup.)  24  N.  Y.  S. 

Milk  Cans. 

Penalty  f^r  using  cans  of  another,  Bee  "Trade- 
Marks  and  Trade-Names."  5. 

MORTOAQES. 

See,  also,  "Chattd  Mortgages." 

Agreement  by  person  assuming  mortgage  to  in- 
demnify grantor,  see  **C5ontracts,"  3. 

Limitation  of  action  to  reform,  see  '*Iimitatioii 
of  Actions,"  1. 

Of  land  bounded  by  water,  see  "Riparian 
Rights,"  1. 

Priorities,  see  "Mechanics*  Liens,"  6. 

To  indemnify  cosurety,  see  "Indemnity,"  8. 

What  constituteB. 

1.  Plaintiff  conveyed  to  defendant  land  in- 
cumbered to  the  amount  of  $6,000,  for  an 
expressed  consideration  of  $500,  though  noth- 
ing was  in  fact  paid.  Defendant  gave  plain- 
tiff back  a  written  agreement  that,  whenever 
plaintiff  should  pay  him  the  amount  of  the 
claims  against  the  place,  he  would  reconvey. 
Bdd  a  mortgage,  and  not  a  gift  on  condition. — 
Draper  v.  Draper,  (Sup.)  24  N.  Y.  S.  1127. 
Equitable  mortgacre. 

2.  Where  a  landowner  agrees  to  give  a 
mortgage  upon  all  his  land,  but,  by  mistake  of 
the  scrivener,  a  parcel  is  omitted,  the  agree- 
ment will  not  be  considered  an  equitable  mort- 
gage on  all  the  land,  so  as  to  avoid  the  neces- 
sity of  a  reformation  of  the  mortgage  deed. — 
Sprague  v.  Cochran,  (Sup.)  24  N.  Y.  S.  309. 
Consideration. 

3.  A  mortgage  given  in  good  faith  for  an 
existing  debt  is  valid  as  against  a  mortgage 
subsequentlr  given  for  yalue  parted  with  at 
the  time. — ^Komeman  v.  Fred  Hower  Brewing 
Co..  (City  Ot  Brook.)  24  N.  Y.  S,  103.  4  Misc. 
Hep.  299. 

Lien— Priorities. 

4.  The  lien  of  a  mortgage  given  to  secore 
future  advances  is  superior  to  the  lien  ot  k 
prior  unrecorded  purchase-money  mortgage  as  . 
to  all  sums  advanced  within  the  limits  of  the 
amount  stated  in  the  subsequent  mortgage, 
without  notice  of  such  prior  mortgage. — Reyn- 
olds V.  Webster,  (Sup.)  ii  N.  Y.  S.  1133. 

5.  The  recording  of  such  prior  mortgage 
before  advances  are  made,  but  after  the  mort- 
gage for  advances  was  given,  is  not  construct- 
ive notice  to  the  holder  of  the  latter  mortgage. 
—Reynolds    v.    Webster,    (Sup.)   24    N.   Y.    S. 

Payment  and  release. 

6.  In  an  action  to  foreclose  a  mortgage  it 
appeared  that  the  parties  to  the  mortgage  were 
neighbors;  that  the  mortgagee  bought  goo<ls 
regularly  at  the  mortgagors  store;  and  that, 
finally,  his  account  amounted  to  as  much  as  the 
mortgage.  Interest  on  the  mortgage  was  cred- 
ited on  the  mortgagor's  books,  with  the  items 
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of  goods  sold  to  the  mortgagee,  and  no  demand 
for  principal  or  interest  was  made  until  16 
years  after  the  mortgage  was  made,  and  when 
both  parties  were  dead.  Held,  that  the  mort- 
gage was  settled  and  paid.— Taylor  v.  Bernard, 
(Sup.)  24  N   Y.  S.  525r 

7.  In  an  action  commenced  in  1801,  by  an 
administratrix,  to  foreclose  a  mortgage  for  $330, 
executed  in  1876,  to  run  15  years  without  any 
payment  of  either  principal  or  interest,  dece- 
dent's brother  testified  that  the  mortgage  was 
given  to  secure  a  debt  of  $230  to  him  and  $100 
to  decedent,  that  he  had  been  fully  paid,  and 
that  decedent  had  admitted  to  him  that  he  had 
been  paid.  Four  other  witnesses  testified  to 
similar  statements  by  deceased.  Held,  that  a 
judgment  for  plaintiff  was  not  supported  by  the 
eyidence.— Hall  y.  Thompson,  (Sup.)  24  Is.  Y. 
S.  86. 

Foreolosure. 

8.  A  partial  failure  of  consideration  is  no 
defense  to  an  action  to  foreclose  a  mortgage, 
when  not  pleaded  as  an  offset  or  counterclaim. 
— Revoir  v.  Barton,  (Sup.)  24  N.  Y.  S.  085. 

Parties. 

.  9.  The  owner  of  mortgaged  land  devised  it 
to  his  widow  for  life,  remainder  to  his  children, 
with  a  proviso  that,  on  the  death  of  any  child, 
the  share  of  the  one  dying  should  pass  to  his 
children.  Held,  that  the  only  necessary  parties 
to  an  action  to  foreclose  the  mortgage  were  the 
widow  and  the  children  of  testator  living  at  the 
commencement  of  the  action,  and  it  was  not 
necessary  to  join  the  children  of  a  living  child. 
— Eschmann  v.  Alt,  (Sup.)  24  N.  Y.  S.  763. 

10.  A  plaintiff  in  a  suit  to  foreclose  a  mort- 
gage need  not  join  as  a  party  defendant  a  cor- 
poration to  which  the  land  was  transferred  by 
an  unrecorded  deed,  of  which  company  the 
mortgagor  was  manager,  and  which  knew  of 
the  mortgage  proceedings,  and  took  no  action 
in  relation  thereto.— Hatfield  v.  Malcolm,  (Sup.) 
24  N.  Y.  S.  596. 

Motion. 

To  vacate  attachment,  see  "Attachment,"  7,  8, 


MUNIDIPAIi  COBPOILA.TIONS. 

See,  also,  "Highways." 

Condemnation  of,  franchise  of  water  company 
by  city,  see  "Water  Companies." 

Defective  sidewalks,  liability  of  abutting  owner, 
see  *'Negligenee,"  9. 

Indemnity  of  city  by  contractors,  see  "Indem- 
nity," 1-3. 

Injunction  against  city  council,  see  "Injunc- 
tion," 3. 

Ward  supervisor,  eligibility  to  office,  see  "Office 
and  Oflicer."  2. 

How  validity  of  incorporation  ques- 
tioned. 
1.  Laws  1870,  tit.  1,  c.  291,  §  11,  as  amend- 
ed by  Laws  1878,  c.  59,  §  2,  relating  to  the  in- 
corporation of  villai^es,  provides  that,  within  10 
days  after  filing  the  certificate  of  election  in 
the  county  clerk's  oflice,  any  qualified  voter  at 


such  election  may  appeal  to  the  county Jodj^ 
snecifying  the  irregularities  therein.  SecDaa 
13,  as  amended  by  Laws  1878^  c  5d,  |  4,  yro- 
videa  that  the  county  jud^e  must,  within  t 
specified  time,  decide  as  to  the  I^ality  or  ille- 
gality of  such  election,  and,  if  illegal,  he  shall 
forthwith  make  an  order,  and  file  it  in  the 
clerk's  olfice,  directing  another  election  to  he 
held,  etc.  Title  8,  c.  291^  §  2,  provides  thit 
certificates  of  the  inspectors  of  election,  or  <»• 
tified  copies,  with  the  seal  of  the  clerk,  shall  be 
final  and  conclusive  proof  of  the  incorpantka 
of  such  village,  and  the  regularity  thereof,  ex- 
cept in  case  of  an  appeul  from  the  electiofu  as 
thereinbefore  provided.  HHd,  that  the  remedy 
by  such  appeal  from  an  election  on  the  q;aestiia: 
of  incorporating  a  villas  was  exclusive,  sad 
that  the  validity  of  incorporation  pirocecdiags 
cannot  be  attacked  by  brtnginfr  an  actioD  cf 
conversion  against  the  tax  collectnr  and  oths 
oflUcers  of  the  villaj^,  who  have  taken  proT«tT 
of  plaintiff  to  satisfy  taxes  dne  from  him.- 
Gardner  v.  Christian,  (Sup.)  24  N.  Y.  S.  338. 

Power  to  fix  water  rates — IV'otice. 

a.  Laws  1873,  c.  36,  incorporatini;  the  boarl 
of  water  commissioners  of  Yonkers,  diret*!*  tbe 
board  to  establish  a  scale  of  rents  called  ''ra- 
ter rents,"  and  authorises  it  to  cut  off  Th^  sap^ 
ply  of  water  of  any  one  not  paying  th*  wlk 
Held,  that  the  rents  are  not  a  tax,  entitlnsr  oc^ 
to  notice,  as  of  the  levying  of  a  tax  «n  latd- 
Silkman  v.  Board  of  Water  Com'rs  of  Yoakers. 
(Sup.)  24  N.  Y.  S.  806. 

Approval  of  plans  of  building  by  health 
department. 
8.  Deviation  from  the  plans  of  a  bniM-n: 
as  approved  by  the  health  department  of  X«»^' 
York  city,  for  which  a  penalty  is  provk^t>«l  b« 
Laws  1882,  c.  410.  §  665,  is  not  excused  br  itr 
permission  of  an  inspector  of  the  denartm-*'. 
which  he  had  no  authority  to  give. — ^Health  Im- 
part ment  of  New  York  v.  Ilamm,  (Com.  PL 
N.  Y.)  24  N.  Y.  S.  I'M. 

Boles  of  city  council  —  Adoption  o: 
amendment. 

4.  I^aws  1883,  c.  298,  f  34,  provide*  xb' 
no  by-law  of  the  council  shall  be  repealed  ** 
rescinded  unless  by  a  two-thirds  vote  of  all  tfc 
members  of  the  council  of  the  city  of  Alhar^. 
Section  7  of  said  act,  as  a  mend  ^1  bv  lji«- 
1886.  c.  444,  and  Laws  1891,  c.  2S6,  provi-ie* 
that  the  common  council  of  such  city  mall  d-- 
termine  its  own  rules,  and  may  expel  a  meahff 
under  certain  circumstances.  Rule  S4  prov>:.-> 
that  no  rule  shall  be  altered,  saspendedT  **  R~ 
scinded  except  by  a  two-thirds  vote  of  all  t^ 
members  elected,  and  no  motion  for  such  r-^ 
pose  shall  be  considered  until  after  notice  at  i 
previous  meeting,  unless  by  unanimons  cscr 
sent.  Held,  that  a  rule  could  not  be  amAK 
by  a  majority  vote  of  the  council,  no  notkv  .'' 
the  application  having  been  gixen  at  a  preri «« 
meeting.— Armitage  v.  tHaher,  (Sud.)  24  N.  T 
8.  650,  4  Misc.  Rep.  315. 

6.  The  fact  that  the  decision  of  the  iws- 
dent  that  the  rule  had  not  been  adopted  :<t 
want  of  a  two-thirds  vote  in  its  favor  vi« 
overruled  on  appeal  by  a  majoritv  vote  of  thi 
council  will  not  render  the  amendment  Tafr:- 
Armitafire  v.  Fisher,  (Sup.)  24  N.  Y.  &  S*X  4 
Misc.  Rep.  315. 
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Officers  and  agents. 

6.  Laws  1881,  c  488,  f  1,  proyides  that 
any  town,  village,  or  city  may,  at  its  own  ex- 
pense, build  a  bridge  oyer  a  canal  within  its 
own  limits,  under  the  direction  of  the  state 
sDperintendent  of  public  works.  Section  2  pro- 
vides that  such  superintendent  shall  hare  sole 
power  of  appointing  and  remoying  the  tenders 
of  hoist,  llrt,  and  swing  bridges,  but  their 
wages  shall  be  paid  by  the  town,  Tillage,  or 
city  to  the  superintendent,  to  be  paid  by  him 
to  them.  Held,  that  the  buildifig  of  a  bridge 
by  a  city,  under  such  law,  is  an  acceptance  of 
its  terms,  whence  arises  a  contract  to  pay  the 
wages  of  the  bridge  tenders,  and  they  may  sue 
the  dty  on  its  default  in  such  payment— Fail- 
ing V.  City  of  Syracuse,  (Co.  Ct.)  24  N.  Y.  S. 
705,  4  Misc.  Rep.  50. 

7.  The  charter  of  the  village  of  Whitestone 
(Laws  1869,  c.  199,  tit.  2,  §  1)  provides  that 
there  shall  be  seven  trustees  of  the  village. 
Section  8  inrovides  that,  in  case  of  a  vacancy 
in  the  board,  .a  majority  of  the  remaining  trus- 
tees may  call  a  special  election  to  fill  it,  at 
»uch  time  and  place  and  in  such  manner  as 
they  may  prescribe.  Held,  that  the  statute  is 
mandatory,  and  mandamus  will  lie  to  compel 
Huch  trustees  to  call  a  special  election  to  fill  a 
vacancy  in  the  board.  —  People  v.  Board  of 
"iYustees  of  Whitestone,  (Sup.)  24  N.  Y.  S.  532. 

8.  Laws  1879,  c.  145,  §  2.  provided  that  the 
commissioners  of  excise  in  cities  should  hold 
their  office  for  three  years,  and   until  others 
should  be  appointed  in  their  olace.    Laws  1892, 
c.  401,  §  2,  approved  April  30,  1892,  repealing 
that  act,  provided  that  the  term  of  office  of 
<*very    commissioner    of    excise     then    in    of- 
fice   should   be    the   term   for   which   he   was 
elected  or  appointed,   and  the  term  of  every 
c-ommiHsioner  appointed  before  the  end  of  the 
term   of  the  mayor   then  in  office   should   be 
■for    the  term   then  provided  by   law.    Section 
5   of  this  chapter  provided  that  a  commission- 
er's term  of  office  should  expire  with  the  term 
of  the  mayor  who  appointed  him.    Section  45 
provided  that  the  repeal  of  a  law  by  that  act 
should  not  affect  rights  already  accrued  under 
the  repealed  act    ffdd,  that  persons  appointed 
by  the  mayor  April  4,  1892,  such  appointment 
f*>    take  effect  May  Ist,   would   hold  office  for 
throe  years,  irrespective  of  the  fact  that  they 
Qualified     under     a     sub^quent     appointment 
made   by  the  same  mayor  in  July,   and   that 
others    were   appointed    to   fill    such    office    by 
the  succeeding  mayor  at  the  beginning  of  the 
ri^xt  year.— People  v.  Lahr,  (Sup.)  24  N.  Y.  S. 
1O20. 

9.  A  notice  by  the  aqueduct  commissioners 
to  an  inspector  of  masonry,  that,  owing  to  lack 
>f  work,  "you  are  hereby  suspended  from  No- 
sr ember  16th,  without  pay,  until  such  time  as 
^-our  services  may  be  required,"  shows  an  in- 
:eiition  to  dismiss,  and  not  merely  to  suspend, 
lotwithstanding  three  months  later  the  commis- 
lioners,  evidently  as  a  precautionary  measure, 
massed  a  resolution  that  the  inspector's  services 
vere  no  longer  required,  and  that  he  was  there- 
fore dismissed.  Barrett,  J.,  dissenting.  Greg- 
ory ▼.  Mayor,  etc..  21  N.  B.  119.  113  N.  Y.  416; 
Smmitt  V.  City  of  New  York,  28  N.  E.  19.  128 
O'.  Y.  117,  distinguished.— Kelly  v.  City  of  New 
fork,  (Sup.)  24  N.  Y.  S.  1. 


Of&oers  and  agents— Authority  to  Inonr 
expense  in  litigation. 

10^  City  aldermen,  who  have  been  convicted 
of  contempt  in  disobeying  an  injunction,  which 
conviction  stands  unreversed,  cannot,  by  reso- 
lution, make  the  city  liable  for  the  ezoense  of 
defending  the  contempt  proceedings.— West  v. 
City  of  Utica,  (Sup.)  24  N.  Y.  S.  1075. 

Implied  oontraots. 

11.  Where  water  is  supplied  to  a  village- 
which  has  power  to  make  contracts  for  water 
for  public  use,  but  no  contract  was  in  fact 
made,  an  agreement  to  pay  will  be  implied.— 
Port  Jervis  Water- Works  Co.  v.  Village  of 
Port  Jervis,  (Sup.)  24  N.  Y.  S.  497. 

Defeotive  streets. 

12.  The  fact  that  a  sewer  system  was  con- 
structed by  water  commissioners,  free  from  any 
control  by  the  city,  does  not  exempt  the  dty 
from  liability  for  an  accident  happening  1& 
years  thereatter,  as  a  result  of  the  cover  of  a 
sewer  basin  in  the  street  having  become  worn 
and  out  of  repair  from  protracted  use. — Cassidy 
V.  City  of  Poughkeepsie,  (Sup.)  24  N.  Y.  S.  523. 

18.  In  an  action  against  a  village  for  in- 
juries from  a  fall  on  an  icy  sidewalk,  it  ap- 
peared that,  during  a  month  prior  to  the  in- 
jury, snow  accumulated  on  the  walk  while 
the  temperature  was  such  that  the  same 
might  have  been  removed,  and  that  two  or 
three  days  before  the  injury  the  walk  waa 
covered  with  sleet,  and  so  remained  while  the 
temperature  was  constantly  below  the  freez- 
ing point.  Held,  that  plaintiff  could  not  re- 
cover without  showing  tnat  the  injury  resulted 
from  the  previous  accumulation  of  snow,  a» 
defendant  would  not  be  liable  for  the  existence 
of  the  sleet  on  the  walk  while  the  tempera- 
ture was  such  that  it  could  not  be  removed.— 
Durr  V.  Village  of  Green  Island,  (Sup.)  24  N. 
Y.  S.  1014. 

14.  In  an  action  against  a  city  for  personal 
injuries  caused  by  a  defect  in  a  cross  walk 
left  by  a  street-railway  company  in  building 
its  track,  it  is  no  defense  that  30  days  previous 
to  the  injury  such  company  was  enjoined  from 
completing  its  work,  where  such  city  was  not 
a  party  to  the  injunction  suit,  and  in  its  answer 
admits  that  at  the  time  of  the  injury  it  wa» 
its  duty  to  keep  the  walk  in  repair. — Dale  v. 
City  of  Syracuse,  (Sup.)  24  N.  Y.  S.  9G.S. 

15.  In  an  action  against  a  city  for  personal 
injuries  caused  by  a  defect  in  a  cross  walkj^ 
the  question  as  to  whether  the  fall  of  plain tiii 
was  caused  by  the  hole  in  the  walk  nr  by  the 
slippery  condition  of  the  walk,  arising  from  a 
fall  of  snow  during  the  previous  night,  for 
which  condition  defendant  is  not  liable,  was- 
properly  submitted  to  the  jury  under  appro- 
priate instructions.— Dale  v.  City  of  Syracuse^ 
(Sup.)  24  N.  Y.  S.  968. 

Neeligence  of  traveler. 

16.  In  an  action  against  a  city  for  p<^rsonal 
injuries  caused  by  a  defect  in  a  cro.ss  walk^ 
plaintiff  testified  that  at  the  time  of  the  ac- 
cident his  attention  was  attracted  from  the 
walk,  and  that  he  did  not  nocico  the  hole  in 
the  walk,  with  which  he  was  familiar.  Held, 
that  the  question  as  to  whether  or  not  plain- 
tiff was  guilty  of  contributory  negligence  waa 
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for  the  jury.— Dale  v.  City  of  Syracase,  (Sup.) 
24  N.  T.  S.  968. 

Deposit  of  sewage  in  private  pond. 

17.  Where  the  sewage  of  a  village  is  col- 
lected and  emptied  through  its  sewers  and  gut- 
ters into  plaintiffs  pond,  polluting  the  water, 
and  causing  a  large  deposit  of  onensiye  mat- 
ter, plaintiff  is  entitled  to  a  ^rpetual  injunc- 
tion, and  to  at  least  nommal  damages. — 
Schriver  r.  Village  of  Johnstown,  (Sup.)  24 
N.  Y.   S.  1083. 

Actions  against — Conditions  precedent. 

18.  Laws  1884.  c.  308,  provides  that  the 
officers  of  a  village  created  by  special  charter 
shall  have  the  same  **powers*'  as  are  prescribed 
in  any  general  act  for  the  incorporation  of 
villages,  except  as  such  special  charter  may  be 
in  conflict  with  the  general  acts.  Hdd,  that 
Laws  1889,  c.  440,  providing  that  no  action 
shall  be  maintained  against  a  village  for  in- 
juries caused  by  its  negligence,  unless  notice 
of  the  time  and  place  at  which  such  injuries 
were  received  shall  have  been  given  the  village 
within  one  year  after  the  Injury,  applies  to  a 
village  created  by  special  charter,  though  the 
latter  required  no  such  notice.— Freligh  v.  Di- 
rectors of  Saugerties,  (Sup.)  24  N.  Y.  S.  182. 

lU.  It  is  not  a  compliance  with  the  statute 
requiring  such  notice,  where  it  is  served  on 
defendant's  officers  the  same  day,  though  be- 
fore, the  action  for  the  injury  is  commenced, 
since  the  puriK>se  of  the  law  is  to  give  such 
officers  an  opportunity  to  investigate  the  facts 
and  settle  the  claim,  if  just,  without  litigation. 
—Freligh  v.  Directors  of  Saugerties,  (Sup.)  24 
N.  Y.  S.  182. 

20.  A  notice  whi«  li  merely  states  that  plain- 
tiff ha^  a  claim  against  the  village  for  the  loss 
of  a  wagon  and  for  injuries  to  his  person  and 
property  by  reason  of  his  coming  in  contact 
with  a  pole  which  stands  in  P.  street,  is  in- 
sufficient, in  that  it  does  not  specify  the  time 
nor  the  particular  place  where  the  injury  oc- 
curred, as  provided  by  Laws  1889,  c.  440.— 
Freligh  v.  Directors  of  Saugerties,  (Sup.)  24 
N.  Y.  S.  182. 

Complaint  in  action  against. 

21.  A  complaint  in  an  action  against  a  town, 
for  injuries  caused  by  defendant's  negligence 
in  failing  to  keep  a  bridge  in  repair,  must  aver 
that  the  claim  was  served  on  the  supervisors 
of  the  town  within  6  months  after  the  cause 
of  action  accrued,  and  that  15  days  elapsed 
after  the  claim  was  so  presented  before  the  ac- 
tion was  commenced,  as  required  by  Laws  1890, 
c.  568,  8  16.  — Olmstead  v.  Town  of  Pound 
Ridffe,  (Sup.)  24  N.  Y.  S.  615. 

22.  Objection  to  the  complaint,  for  failure 
to  show  that  notice  of  claim  as  required  by 
statute  was  given,  may  be  raised  at  any  stage 
of  the  action. — Olmstead  v.  Town  of  Pound 
Ridge,  (Sup.)  24  N.  Y.  S.  615. 

Action  by  taxpayer  to  restrain  acts  of 
oflScers. 

23.  Under  Code  Civil  Proc.  §  1925,  as  sup- 
plemented by  Acta  1881,  1887,  authorizing  an 
action  by  a  taxpayer  to  prevent  injury  to  the 
property  of  a  municipality,  a  taxpayer  cannot 
maintain  an  action  to  enioin  a  supervisor 
of  a  town  and  the  board  of  supervisors  of  a 


county  from  submitting  to  the  oonrt  an  ted<E 
by  the  town  against  the  oounty  on  an  agreed 
mieiiient  of  facts  becaase  sacb  atatemoit 
does  not  contain  all  the  facta  material  to  di« 
county's  defense,  in  the  absence  of  fraud  ud 
collusion  on  the  part  of  defendants,  nnles  t^ 
acts  of  the  board  of  superrisora  in  the  matter 
were  beyond  their  authority,  and  void.— Ker 
JP^i.  0!°^-  &  ^'  ^'  R-  Co.  V.  Maine,  (Sip.} 
24  N.  Y.  S.  962. 

Illegal  disbursements. 

.  24.  Under  Code  CivU  Proc.  §  1925,  pro^ 
ing  that  a  resident  taxpayer  may  bnng  is 
action  "to  obtain  a  judgment  preTenting  vuie 
of  or  injury  to  the  estate,  funds  or  other  ^nf^ 
erty"  ^  of  the  city,  such  person  may  obtaia 
an  injunction  to  restrain  aldermen  aiid  oiks 
city  officers  from  illegally  paying  out  dty  fuis 
for  the  defense  of  some  of  their  number  ia 
contempt  proceedings,  in  pursuance  of  a  pK- 
Tious  resolution  authoriziii^  the  employme:! 
of  counsel  for  the  pnrpo8e.^We8t  ▼.  Qti  d 
Utica,  (Sup.)  24  N.  *Y.  ^  1075w 

What  ofBcers  to  defend  aotions. 

25.  I^aws  IS66,  c.  220,  provides  for  tlia  b- 
corporatlon  of  the  village  of  Saratoga  Sprixss. 
vesting  in  the  board  of  trustees  power  of  saiac 
and  defending  "in  all  courts  and  places  w^t- 
soever."  Laws  1890,  c.  470.  provides  for  tbe 
appointment  of  a  board  of  street  eommis9k*ae?s 
to  exercise  all  the  powers  in  relation  to  the  t«i> 
lie  streets  of  said  village  theretofore  resie^i  ii 
the  trustees.  By  Laws  1884,  c.  308,  the  trc- 
tees  of  villages  created  by  special  charter  ar? 
given  the  same  powers  as  are  prescribed  a 
any  general  act  for  the  incorporation  of  t2- 
lages;  and  by  Laws  1870.  c  291,  tit.  3,  5  1 
subd.  5,  boards  of  trustees  are  anthorixed  "ts 
employ  an  attorney  or  attorneys  for  the  trasf- 
action  of  any  matter  reonirini?  legal  sidD." 
Hdd  that,  in  proceedings  for  the  appointmes: 
of  commissioners  to  appraise  the  damages  t? 
property  in  said  village  by  a  change  in  t^ 
grade  of  a  street,  under  Laws  X883,  c  113.  a* 
amended  by  Laws  1884,  c.  281^  providin^r  tba- 
notice  thereof  shall  be  served  on  the  perss 
or  persons  having  complete  authority  to  nute 
such  change,  the  board  of  tmstees  aione  is  a^ 
thorized  to  defend  therein,  and  the  attorae^ 
employed  by  it  may  act  without  the  presence  ar 
consent  of  the  board  of  street  commuskmers.- 
Collins  V.  Village  of  Saratoga  Springs,  ^e?) 
24  N.  Y.  S.  234.  *•"«»  i  ^ 

Mutual  Benefit  IiiBiiTaiioe. 

See  ''Insurance,*'  14,  15. 

NAVIQABIiE  VTAlTEBS. 

Control  of  lands  under    navigable  vt- 

ters. 

The  state  holds  title  tt>  the  land  ^a^ 
navigable  waters  as  trustee  for  the  public,  isi 
has  no  power  to  grant  to  a  railroad  compaaj  i 
3trip  of  land  adjoining  the  shore  of  a  river,  s: 
as  to  cut  off  a  riparian  owner*s  right  of  a^v« 
to  the  waters  thereof.  23  X.  Y.  S.  927.  td- 
firmed.— Saunders  v.  New  York  Cent.  &  EL  £- 
R.  Co.,  (Sup.)  24  N.  Y.  S.  659, 


Digitized  by  V^OOQlC 


INDEX. 


1197 


NBQUGBNCB. 

See,  alio,  "Damages." 

Contributory,  of  passenger,  see  "Carriers,"  7. 

of  servant,  see  "Master  and  Servant,"  17- 

19. 
of  traveler  on  defective  street,  see  "Munid- 

al  Corporations,"  16. 
Defective  streets,  see  ''Municipal  Corporations/* 

12-16. 
Indemnity  agninst  action,  see  "Indemnity,"  1-3. 
Liability  of  railroad  company,   see  "Kailroad 

Companies.*' 
Of  carrier  of  passen|rer8,  see  "Carriers."  1-7. 
Of  keeper  of  boardmg  house,  see  "Boarding- 

House  Keepers. 
Of  master,  see  "Master  and  Servant,"  3. 

What  constitutes. 

1.  In  an  action  for  damages  caused  by  a 
dam  washing  away,  where  there  was  no  waste 
weir  to  the  dam,  or  flagging  over  the  dirt  fill- 
ing between  the  walls  of  the  dam,  and  an 
expert  testified  that  it  was  not  safe  to  build 
a  dam  without  a  waste  weir,  and  a  witness 
called  by  defendant  testified  that  he  would  not 
build  such  a  dam  without  a  waste  weir,  the 
question  of  defendant's  negligence  in  its  con- 
struction was  properly  for  the  jury.— Cottrell 
V.  MarshaU  Infirmarv,  (Sup.)  24  N.  Y.  S.  381. 

2.  The  owner  of  a  dam  is  not  liable  for 
damages  caused  by  its  washing  away  by  a 
phenomenal  flood,  that  no  one  could  expect.— 
Cottrell  y.  Marshall  Infirmary,  (Sup.)  24  N.  Y. 
S.  381. 

8.  Where  a  railroad  company  delivers  a  car 
load  of  lumber  to  the  owner,  it  owes  no  duty 
to  an  employe  of  his  contractor  to  provide 
against  the  danger  of  accident  by  the  falling 
of  the  lumber  whUe  such  employe  is  en^ged, 
by  direction  of  his  employer,  in  unloadmg  it 
from  the  car.— Hulse  v.  New  York,  O.  &  W,  B. 
Co.,  (Sup.)  24  N.  Y.  S.  512. 

4.  A  railroad  company  is  not  ipiilty  of  ne9- 
li/^ence  because  a  car  load  of  luniber  is  not  so 
piled  on  the  car  in  loading  that  it  will  not  fall 
over  at  the  sides  while  being  unloaded,  on  re- 
moval of  the  stakes  and  cross-tics  which  held 
it  securely  while  being  transported. — ^Hulse  v. 
New  York,  O.  &  W.  R.  Co.,  (Sup.)  24  N.  Y.  S. 
612. 

5.  In  an  action  for  personal  injuries  result- 
ing from  plaintiff's  team  becoming  frightened 
at  refuse  timber  left  by  defendant  railroad 
company  on  its  right  of  way,  by  the  side  of 
the  highway,  the  question  whether  the  timber 
thus  situated  was  calculated  to  frii^hten  horses 
of  ordinary  gentleness  is  for  the  jury.— Tinker 
▼.  New  York,  O.  &  W.  B.  Co.,  (Sup.)  24  N.  Y. 
S.  977. 

6.  In  an  action  against  a  railroad  com- 
pany for  Injuries  to  plaintiff  from  slipping  on 
ice  wliich  had  accumulated  on  the  sidewalk 
from  water  dripping  from  the  spout  of  defend- 
ant's water  tank,  it  was  for  the  jury  to  say 
-vrhether  defendant  was  negligent,  and  whether 
its  negligence  caused  or  contributed  to  plain- 
tiflFs  injury.— Thuringer  v.  New  York  Cent 
&  H.  R.  R.  Co.,  (Sup.)  24  N.  Y.  S.  1087. 

7.  In  an  action  against  a  street  railroad 
company  for  causing  the  death  of  a  boy  six 
years  old,  it  appeared  that  at  the  time  the  boy 
was  struck  by  the  car  which  caused  his  death 


the  driver  was  talking  with  a  passenger,  and 
he  did  not  know  that  he  had  run  over  any  one 
until  the  conductor  pointed  to  the  body  lying 
on  the  track.  There  was  no  obstruction  of  the 
view  of  the  track  at  the  time  of  the  accident. 
Held,  that  the  evidence  of  negligence  on  the 
part  of  the  driver  was  suflSdent  to  justly  the 
submission  of  that  question  to  the  jury. — Mason 
V.  Atlnntio  Ave.  R.  Co.,  (City  Ct.  Brook.)  24 
N.  Y,  S.  139,  4  Misc.  Rep.  201. 

Liability  for  aots  of  independent  con- 
tractor. 

8.  Where  the  owner  of  premises,  whose 
duty  it  is  to  keep  the  same  in  repair,  contracts 
with  a  third  person  to  make  necessary  repairs, 
and  he  fails  to  make  them,  the  owner 
is  liable  for  injuries  resulting  from  the  de- 
fective condition  of  the  premises,  though  sudi 
third  person  was  an  independent  contractor.— 
Breunan  v.  ElUs,  (Sup.)  24  N.  Y.  S.  426. 

Defective  sidewalks — Liability  of  abut- 
ting owners. 

9.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff  from  slipping  on 
ice  which  had  accumulated  on  the  sidewalk 
from  water  dripping  from  the  spout  of  defend- 
ant's water  tank,  defendant  could  not  defeat 
a  recovery  on  the  ground  that,  the  obstruction 
being  on  the  sidewalk,  the  city  only  was  liable. 
—Thuringer  v.  New  York  Cent.  &  H.  R.  R.  Co., 
(Sup,)  24  N.  Y.  S.  1087. 

Contributory  negligence. 

10.  Where  persons  engaged  in  unloading  a 
car  of  lumber  remove  the  stakes  and  cross- 
ties  which  support  the  piles  of  lumber  on  the 
oar.  80  that  it  falls,  and  kills  one  of  them,  de- 
ceased is  guilty  of  contributory  negligence.— 
Hulse  V.  New  York,  O.  &  W.  R.  Co.,  (Sup.)  24 
N.  Y.  S.  512. 

11.  In  an  action  for  personal  injuries,  where 
the  evidence  on  the  question  of  contributory 
negligence  is  such  that  reasonable  men  might 
reach  adverse  conclusions,  the  question  la  one 
for  a  jury.— Erickson  v.  Twenty-Third  St  Ry. 
Co.,  (Sun.)  24  N.  Y.  S.  6m. 

12.  Whether  a  woman  injured  by  falling 
on  ice  negligently  allowed  to  accumulate  on 
the  sidewalk  b^  an  adjacent  owner  was  neg- 
ligent in  not  discovering  the  ice  is  a  question 
for  the  jury.— Thuringer  v.  New  York  Cent  & 
H.  R.  R.  Co.,  (Sup.)  24  N.  Y.  S.  1067. 


NEGOTIABLE  INSTBUMENTS. 

Legality  of  consideration. 

1.  A  note  given  to  a  woman  with  whom  the 
maker  had  sustained  Illicit  relations,  and  by 
whom  he  had  had  a  son,  not  given  for  the  pur* 
pose  of  continuing  the  relations,  is  not  bad,  as 
given  for  an  immoral  purpose. — ^People  v.  Hayes, 
(Sup.)  24  N.  Y.  S.  194. 

Accommodation  paper. 

2.  Defendants,  in  an  action  on  a  note,  al- 
leged that  they  indorsed  the  note  for  the  ac- 
commodation of  plaintiff.  The  maker's  clerk 
testified  that  he  was  sent  to  procure  defend- 
ants' indorsement  either  by  the  maker  or  by 
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plaSntilTs  president,  both  of  whom  were  In  the 
maker's  office  at  the  time;  that  defendants 
refused  to  indorse  the  note  without  the  writ- 
ten request  of  plaintiff's  president;  and  that 
witness  wrote  a  letter  to  defendants  statins 
that  plaintiff  requested  the  indorsement.  Held 
-sufficient  to  require  the  submission  to  the  jury 
of  the  question  whether  the  indorsement  was 
for  plaintiffs  accommodation.— Bucyrus  Steam 
Shovel  &  Dredge  Go,  v.  Meyer,  (Sup.)  24  N.  Y. 
S.  246. 

Bona  fide  parchasers. 

3.  A  person  is  not  liable  under  Laws  1890, 
-c.  5G4,  S  57,  on  a  note  executed  by  the  corpora- 
tion while  he  was  a  stockholder,  but  not  dis- 
-counted  until  after  he  disposed  of  his  ^tock, 
■and  the  fact  that  the  note  was  dated  as  of 
the  time  of  its  execution,  and  the  l;)erson  seek- 
ing to  enforce  such  liability  is  a  bona  fide  pur- 
-chaser  for  value,  is  immaterial.  Hatch,  J.. 
<iis8enting.— Close  v.  Brady,  (Super.  Buff.)  24 
N.  Y.  S.  567.  w     V     F 

4.  In  an  action  on  a  note  for  $2^500,  it  ap- 
-peared  that  defendants  made  the  note,  and  de- 
livered it  to  one  L.  to  have  it  discounted  for 
defendants,  instead  of  which  L.  delivered  the 
note  before  maturity  to  plaintiffs,  to  whom  he 
owed  about  $4,(X)0,  and  was  credited  on  his  ac- 
count with  the  amount.  After  the  note  fell 
due*  L.  paid  plaintiffs  $500,  and  received  a  re- 
lease in  full  of  all  plaintiffs'  claims.  Held,  that 
plaintiffs  did  not  part  with  anything  of  value 
before  matiurity  of  the  note,  and  therefore  could 
not  recover  on  it— Vietor  v.  Bauer,  (Sup.)  24 
N.  Y.  S.  428. 

5.  An  indorsee  of  a  note,  who  surrenders 
an  old  note,  and  pays  the  difference  in  cash, 
is  a  bona  fide  holder.— Weems  v.  Shaughnessy, 
<Sup.)  24  N.  Y.  S.  271. 

6.  In  an  action  by  the  indorsee  of  a  check 
tigainst  the  drawer,  who  stopped  payment,  it 
appeared  that  plaintiff,  the  pavee^s  sister-in- 
law,  nad  been  living  with  the  latter's  family 
some  months  before  the  check  was  drawn,  on 
a  farm  which  belonged  to  one  H.;  that,  as  be- 
tween the  payee  and  H.,  the  money  for  which 
the  check  was  given  belonged  to  the  latter;  and 
that  plaintiff  knew  the  check  was  given  for 
butter  produced  on  the  farm,  at  a  time  when 
the  payee  was  sick,  and  the  family  greatly  in 
need  of  money.  H.  testified  that  before  the 
butter  was  sold  he  told  plaintiff's  sister,  in  her 
presence,  that  the  check  for  the  price  must  be 
made  payable  to  him,  and  that  the  day  after  it 
was  drawn  he  demanded  it  of  such  sister. 
Plaintiff  testified  that  she  purchased  the  check 
three  or  four  days  after  it  was  given;  that  she 
heard  H.  ask  for  it,  but  could  not  tell  the  date, 
nor  remember  what  was  said;  and  that  her 
memory  was  good,  and  she  did  not  remember 
that  H.  told  her  sister  that  the  check  must 
be  made  payable  to  him,  but  would  not  say 
it  did  not  occur.  Held,  that  a  finding  by 
the  iury  that  plaintiff  did  not  have  knowledge 
•of  circumstances  that  ought  to  have  put  her  on 
inquiry  as  to  the  rightful  ownership  of  the 
check  by  the  payee  was  against  the  weight  of 
the  evidence.— Fealy  v.  Bull,  (Sup.)  24  N.  Y. 
S.  988. 

7.  If  the  assignor  of  a  note,  after  maturity 
*nd  without  consideration,  was  a  bona  fide 
holder,  and  entitled  to  recover  thereon,  the  as- 


signee can  recover.  —  Weems  ▼.  Shangfaneaiy, 
(Sup.)  24  N.  Y.  S.  271. 

Soretiea. 

8.  A  note  signed  by  deceased  and  P.  wu 
made  to  P.'s  aunt,  for  money  to  pay  off  a  lute 
to  another  person,  signed  by  P.,  on  whi<di  de- 
ceased was  surety.  The  payee  knew  that  P. 
had  the  benefit  of  the  money.  P.  peraonally 
made  payments  on  the  note.  Ail  of  the  indorsf- 
ments  were  in  his  writing,  except  one  by  tb« 
payee,  and  all  the  interest  payments  were  raadt 
by  P.  At  one  time,  deceased  asked  permtssics 
to  take  his  name  off  the  note,  which  the  pRje« 
refused,  and  deceased  then  said  that  he  should 
see  that  the  note  was  paid.  Heid,  that  it  was 
understood  that  deceased  was  a  surety  only.— 
In  re  Sanders*  Estate,  (Surr.)  24  N.  Y,  &  317, 
4  Misc.  Rep.  343;  In  re  Farru«ton,  Id. 

Demand  and  protest. 

9.  In  New.  York,  mere  proof  of  the  issol- 
▼ency  of  the  maker  of  a  note  is  not  a  sofiideLt 
excuse  for  failing  to  present  the  note  for  par 
ment,  and  to  notify  the  indorser  of  the  ^^ 
honor.— Manning  t.  Lyon,  (Sup.)  24  K.  Y.  & 
265. 

10.  Evidence  that  there  were  seTcral  no!€i 
of  the  same  makers  besides  the  note  in  suit. 
payable  at  the  same  bank;  that  no  fnnds  wtm 
provided  for  their  payment;  and  that  th«f 
were  not  paicL— does  not  show  that  the  maken 
and  prior  inaorsers  were  insolvent  before  tfcf 
maturity  of  such  note,  and  therefore  does  ras. 
excuse  failure  to  demand  payment. — ^Maaais? 
V.  Lyon,  (Sup.)  24  N.  Y.  S.  265. 

Actions  on. 

11.  In  an  action  on  notes  made  by  defeodaac 
O.  to  the  order  of  defendant  U-.,  and  indorsed 
by  him,  the  consideration  of  whidi  was  an  <^ 
note  made  b^  G.  to  O.,  there  beins;  on  the 
one  hand,  evidence  that  the  old  note  beloiig?d 
to  plaintiff,  and  that  it  was  surrendered  to  C 
at  the  time  the  notes  sued  on  were  si^cQ,  ind. 
on  the  other  hand,  evidence  that  O.  owned  the 
note  at  that  time,  and  was  to  deliver  it  to  C. 
when  the  indorsed  notes  were  delivered,  sad 
that  this  was  not  done,  it  was  eiror  to  direct 
a  verdict  for  plaintiff.— Mnrahy  ▼.  Carssr,  (Sap.* 
24  N.  Y.  S.  585. 

12.  In  an  action  on  a  note  signed  **r. 
Agt.,"  the  complaint  averred  that  T.  •*wms  th** 
lawful  agent  of  the  defendant  J.,  and.  as  sndi 
agent,  had  the  control,  direction,  and  manage- 
ment of  all  her  business  transactions;**  ths2 
he,  "as  such  agent  aforesaid,  h^^tofore  made*' 
the  note  sued  on;  and  that  he  made  it  *"ss  e»^ 
agent  for  the  said  defendant  J.,  nnder  asd  ^ 
the  direction  and  authority  of  the  said  J^  tz^' 
in  the  due  management  and  control  of  hrr 
said  business,  and  for  the  benefit  of  saic 
business.'*  Hdd,  that  the  complaint  was  net 
sufficient  to  charge  J.  as  maker,  since  xtasr^ 
was  no  allegation  that  the  note  was  made  h? 
J.,  or  that  she  authorized  or  directed  T.  t 
make  it,  or  afterwards  ratified  it,  or  any  tH- 
gation  from  which  such  inference  could  be  1^ 
gaily  drawn.  —  First  Nat  Bank  v.  Tarcsr, 
(Sup.)  24  N.  Y.  S.  793. 

Newly-Discovered  £vide(nce. 

See  "New  Trial,"  2. 
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NEW  TBIAIi. 

See,  also,  "Appeal." 

Excessive  damage9»  see  "Damages/*  5-7. 

Grounds  —  Disqualifioation  or  misoon- 
duct  of  juror. 
1.  On  a  motion  for  a  new  trial  by  plaintiff 
in  a  case  against  a  city,  it  appeared  that  plain- 
tiff's attorney,  when  impaneling  the  jury,  asked 
if  any  of  them  had  business  relations  with  any 
one  connected  with  the  city  attorney's  office, 
and  that  no  juror  made  any  reply,  whereupon 
the  attorney  said  he  would  take  it  for  granted 
that  no  such  relation  exist^.  It  appeared  that 
one  juror  kept  a  livery  stable,  and  regularly 
furnished  the  law  department  with  carriages, 
under  the  direction  of  the  corporation  counsel, 
and  it  appeared  that  the  juror  understood  the 
purpose  of  the  question,  and  made  no  disclosure 
merely  because  the  attorney  mentioned  in  terms 
the  city  attorney,  and  not  the  corporation  coun- 
ael.  neld,  that  a  new  trial  should  be  granted. — 
McGarry  v.  City  of  Buffalo.  (Sup.)  24  N.  Y. 
S.  16. 

Newly-diaeovered  evidence. 

2.  Newly-discovered  evidence  that  defend- 
ant's wagon  had  a  broken  shaft  on  the  day 
lifter  plaintiff  claimed  he  was  run  into,  by  de- 
fendant, and  that  defendant  admitted  that  he 
ran  into  i^aintiff,  would  be  but  cumulative  to 
plaintiff's  direct  testimony  that  defendant  ran 
into  him.— Shute  v.  Jones,  (Sup.)  24  N.  Y.  S. 
<>37. 

OonditionB  of  granting. 

8.  Where,  on  petition  of  a  receiver  of  a 
firm,  disputed  claims  are  referred,  and  are  dis- 
allowed by  the  referee  after  a  regular  trial, 
and  his  report  is  confirmed,  it  is  a  proper  con- 
dition to  the  granting  of  a  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence, 
made  pending  an  appeal  from  the  order  of  con- 
firmation, that  the  receiver  be  reimbursed  for 
the  amount  he  paid  the  referee  for  fees,  and 
that  the  partner,  who  was  in  no  way  liable 
for  the  claims,  be  allowed  costs  and  attorneys' 
fees.— In  re  Wyatt,  (Sup.)  24  N.  X.  S.  277;  In 
re  Ryan,  Id. 

Statutory  new  trial  as  of  right. 

4.  Where,  in  an  action  to  recover  posses- 
sion of  a  suite  of  rooms  in  an  apartment  house, 
the  complaint  alleges  that  defendant  holds 
forcible  possession  of  the  premises,  of  which 
slain  tiff  nad  been  in  possession,  and  demands 
ixeble  damages,  and  it  is  doubtful  whether 
inch  complaint  contains  allegations  necessary 
:o  an  action  of  ejectment,  but  it  seems  to  have 
>een  framed  on  the  theory  that  it  was  an  ac- 
ion  of  forcible  entry  and  detainer,  it  is  error, 
ifter  final  judgment  against  plaintiff,  to  grant 
iim  a  new  trial  under  Code  Civil  Proc.  §  1525, 
vhich  entitles  the  defeated  party  in  ejectment 
o  a  new  trial,  as  of  right,  at  any  time  within 
hree  years,  on  conditions  therein  specified.— 
?ompton  T.  The  Chelsea,  (Sup.)  24  N.  Y.   S. 

>eclsion  on  first  trial  as  stare  decisis. 

5.   Where  a  decision  in  ejectment  has  not 

een  reversed,  on  a  second  trial  under  the  stat- 

te,      unless    the    essential    facts    have    been 


changed,  the  first  decision  must  be  regarded  m 
stare  decisis.— Silliman  v.  Paine,  (Sup.)  24  N. 
V.  S.  344. 

Notes. 

See  "Negotiable  Instruments." 

Notice. 

Fixing  water  rates,  see  "Municipal   Corpora- 
tions," 2. 
Of  appeal,  see  "Appeal,"  1. 
Of  lien,  see  "Livery  Stable  Keepers." 

NX7ISANCE. 

Deposit  of  sewerage  in  private  p(xid,  tee  ''Mo- 
nicipal  Corporations,"  17. 

Abatement  of  public  nuisance. 

A  mill  pond  which,  by  the  collection  of 
foul  matter,  becomes  a  nuisance  endangering 
the  health  of  the  public,  may  be  discontinued. — 
Board  of  Health  of  Yonkers  v.  Copcatt,  (Sup.) 
24N.  Y.  S.  625. 

Obligation  of  Oontracts. 

See  "Constitutional  Law,"  2. 

OFFIOE  AND  OFFIOEB. 

See,  also,  "Receivers." 

Action  against  officers,  see  "Venue  in  Civil 
Cases,"  1. 

Officers  and  agents  of  corporation,  see  "Corpo- 
rations," 3-0,  7-0. 

of  city,  see  "Municipal  Corporations,"  6-10, 

State  officers,  see  "States  and  State  Officers." 

Preference  of  Union  soldiers  in  making 
appointment. 
1.  Laws  1887.  c.  464,  §fi  1,  2,  provide  that 
in  the  public  departments,  and  in  noncom- 
petitive examinations  under  the  civil  servioe 
laws  when  they  apply,  "honorably  discharged 
soldiers  and  sailors  shall  be  preferred  for  ap- 
pointment and  employment,"  etc,  and  all  peiv 
sons  having  appointing  newer  are  required  to 
faithfully  comply  with  the  terms  of  the  stat- 
ute in  fetter  and  spirit.  Laws  1880,  c.  382, 
S  30,  repeats  the  authority  given  by  the  con- 
stitution to  the  superintendent  and  warden  as 
to  appointments,  and  provides  that  each  shall 
have  the  power  to  remove  his  appointees, 
when,  in  his  judgntent,  the  public  interests  re- 
quire it.  Held,  that  a  keeper  of  Sing  Sing 
prison,  who  is  an  honorably  discharged  soldier, 
and  has  faithfully  discharged  his  duty  as  such 
officer  for  many  years,  has  no  absolute  right 
to  such  position;  and  the  warden  may  remove 
him  when,  in  his  honest  judgment,  the  public 
interests  require  it.— People  v.  Lathrop,  (Sup.) 
24  N.  Y.  S.  754. 

Eligibility. 

2.  The  supervisor  of  a  city  ward  is  not 
ineligible  to  appointment  as  a  commissioner  of 
excise.— People  v.  Lahr,  (Sup.)  24  N.  Y.  S. 
1020. 
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Opinion  Evidence. 

See  "Evidence,"  6-7. 

OBDEB8. 

To  show  cause,  see  *'Mandamii6,"  3-5. 

Conditional  acceptance* 

1.  Where  a  person  who  is  to  pny  for  the 
erection  of  a  building  in  specified  payments  ac- 
cepts an  order  drawn  by  the  contractor,  and 
agrees  to  pay  it  when  the  latter  becomes  enti- 
tled to  a  certain  payment,  the  acceptor  is  not 
liable  in  an  action  thereon,  in  the  absence  of 
any  eyidence  that  the  drawer  was  entitled  to 
such  pa7ment.--Quinn  y.  Aldrich,  (Sup.)  24  N. 
X.  S.  33. 

2.  The  fact  that  such  acceptor  paid  money 
to  the  drawer  on  such  payment  and  the  sub- 
sequent payment  is  immaterial,  and  does  not 
justify  the  inference  of  fraud,  since  the  former 
had  a  right  to  give  the  latter  any  money  he 
chose,  and  on  any  account  he  pleased. — Quinn 
v.  Aldrich.  (Sup.)  24  N.  Y.  S.  33. 

PABENT  AND  CHILD. 

Prohibiting  employment  of  child  aa  dancer,  see 
••Constitutional  Law."  3. 

Custody  of  child. 

A  child  will  not  be  taken  from  the  cus- 
tody of  its  father  niul  given  to  its  mother, 
where  it  does  not  api)ear  that  its  welfare  re- 
quires tbe  change— Day  v.  Day,  (Super.  N. 
Y.)  24  N.  Y.  S.  873. 

Parol  Evidence. 

See  "Evidence,"  0, 10. 

Partlculani,  Bill  o£ 

See  ••Pleading,"  7. 

PASTIES. 

In  action  by  life  tenant,  see  •'Eminent  Do- 
main," 8. 

for  accounting,  see  ''Equity,"  6. 

on  bond,  see  '* Mechanics*  Xiens,"  6. 

In  foreclosure  proceedings,  see  "Mortgages," 
9.  10. 

Who  may  sue,  see  "Action,"  1. 

Joinder  of  defendants. 

1.  Where  it  is  claimed  that,  in  the  execu- 
tion and  delivery  of  a  note,  the  maker  acted  as 
agent  for  another,  an  action  thereon  cannot  be 
maintained  against  both  the  alleged  principal 
and  agent.— First  Nat  Bank  y.  Turner,  (Sup.) 
24  N.  Y.  S.  793. 

Manner  of  making  objections. 

2.  An  objection  to  parties,  unless  taken  by 
answer  or  demurrer,  is  waived,  in  an  action 
at  law.— Maitland  v.  Baldwin,  (Sup.)  24  N.  Y. 
S.  29. 

8.  Where  it  appears  by  the  pleadings  that 
there  is  a  defect  of  parties,  and  defendants  do 
not  raise  the  objection  either  by  demurrer  or 
answer,  they  waive  such  objection,  and  cannot 


afterwards  raise  it  at  the  dose  of  plalntiTs 
case  by  a  motion  to  dismiss. — Knapp  v.  New 
York  El.  R.  Co.,  (Super.  N.  Y.)  24  N.  I.  8. 
324. 

PABTITIOir. 

Sale  by  executors  pending  suit  for  par- 
tition— Disposition  of  proceeds. 

After  an  action  for  partition  of  land  de- 
vised to  plaintiffs  and  defendants,  the  ex- 
ecutors sold  it,  and  defendants  united  in  a  cw- 
veyance  of  it  to  the  i>urcha8er,  the  power  of 
the  executor  to  sell  being  questioned  oy  plik- 
tififs.  Held,  that  a  motion  requiring  the  ex- 
ecutors to  pay  the  proceeda  of  the  sale  iLt  • 
court  was  properly  denied,  since,  if  the  sal» 
by  the  executors  was  valid,  the  sarro«3te'» 
court,  on  settlement  of  the  executors*  aco^unc^ 
had  jurisdiction  to  decree  distribution,  and,  ;f 
their  sale  was  invalid,  plaintiffs  could  not  is- 
sist  on  the  other  devisees  paying  into  court  ib? 
amount  they  had  received  from  a  purcha^r 
for  their  interest  in  the  land. — ^Myers  v.  Boltao. 
(Sup.)  24  N.  Y.  S.  181. 

PABTNETWHTP, 

Power  of  partner  to  assign  for  creditors,  «e 
"Assignment  for  Benefit  of  Creditors,**  3. 

Firm  property. 

1.  As  against  an  assignment  of  partn^^rsbif 
property  for  the  benefit  of  creditors,  properTFJa 
the  possession  of,  and  used  by  the  firm,  csasc* 
be  claimed  to  have  been  the  individual  propertr 
of  a  member  of  a  firm,  by  one  to  vrhom  sue 
member  subsequently  as.si<rpe  \  it. — ^ShermaB  t. 
Jenkins,  (Sup.)  24  N.  Y.  S.  ISa 

Dissolution,  settlement,  an<i  acconntiiig. 

2.  la  an  action  by  a  partner  against  iiis 
copartner  in  a  city  contract,  to  recovrr  icao- 
ey  alleged  to  have  been  given  to  defendant  fcr 
use  in  the  interest  of  the  business,  and  \>y  lifs 
appropriated,  plaintiff  testified  that  deiVciar* 
represented  that  certain  pennons  (without  iia=- 
iug  them)  were  to  have  4  per  cent,  of  the  re- 
ceipts on  the  contract,  and  that  tiie  me^JX^ 
of  money  was  delivered  bv  plaintiff,  in  the  prp* 
ence  of  defendant,  to  W.,  to  be  given  to  t- 
person  presenting  a  card  from  defendant.  '^ 
admitted  receiving  the  money  from  plaint^, 
but  did  not  remember  to  whom  he  ntre  it.  P^ 
fendant  denied  the  statements  by  plair.t:f. 
Heid  that,  defendant  having  anthoriyr  to  obcaii 
the  money  himself  from  W.,  hia  faOnre  to  Ji»^ 
close  who  actually  received  it  entitled  pfadBsf 
to  recover.— Berau  v.  O'OonneU,  (Sopl)  24  X 
Y.  S.  507.  ^^^ 

8.  Where  a  partner  is  entitled  to  a  certasr 
per  cent,  of  the  profits  for  each  year,  it  is  pre?- 
er,  in  determining  such  profits  to  ^arsf^  ^^ 
the  amount  of  interest  on  firm  debts  and  ti.t-:< 
— Oonville  v.  SShook,  (Super.  N.  Y.)  24  N,  Y.  ^ 
647. 

4.  Where  a  partner  in  a  mannfacrcritir 
concern  is  entitled  to  a  certain  per  eent.  of  rb* 
profits  for  each  year,  it  is  proper,  in  estiEsriaf 
such  profits,  to  charge  off  a  certain  per  :>i'- 
of  the  cost  of  the  plant  each  year,  for  der"'  *• 
tion  in  the  value  thereof. — Conville  T.  Sboaii. 
(Super.  N.  Y.)  24  N.  Y.  S.  547. 
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5.  In  an  action  by  a  partner  against  his 
copartner  for  an  accounting,  though  defendants 
assumed  the  responsibility  of  keeping  the  firm 
books,  where  it  apoears  that  the  accounts 
were  actually  kept  by  various  subordinates, 
subject  to  the  order  of  all  the  partners,  de- 
fendants are  not  necessarily  liable  for  all  ap- 
parent deficiencies  in  assets. — Jamer  ▼.  Jacobs, 
(Sup.)  24  N.  y.  S.  1126. 

Firm  and  private  creditors. 

6.  Where  a  partner  joins  his  copartner  in 
n  mortgage  on  tne  partnership  property  with- 
out reservation,  the  mortgage  includes  his  in- 
terest under  a  prior  mortgage  to  himself  on 
his  copartner*s  interest  in  the  premises. — Bar- 
ber V.  Palmer,  (Sup.)  24  N.  Y.  S.  451;  First 
Nat.  Bank  v.  Same.  Id. 

7.  The  lien  of  a  mortgage  made  by  one  part- 
ner on  his  interest  in  the  partnership  property  is 
subordinate  to  a  subsequent  mortgage  by  the 
firm  to  secure  a  firm  dent.— Barber  v.  Palmer, 
iSup.)  24  N.  Y.  S.  451;  First  Nat.  Bank  v. 
Same,  Id. 

Coming  in  of  new  member  —  Liability 
for  debts  of  old  firm. 

8.  A  person  contemplating  entering  a  firm 
as  a  special  partner  cannot  bind  the  prospective 
firm  to  the  payment  of  debt»  of  the  old  firm. 
—In  re  Wyatt,  (Sup.)  24  N.  Y.  S.  273;  In  re 
Kyan,  id. 

9.  Where  a  firm  hypothecates  goods  con- 
8lj?ned  to  it,  and  uses  the  proceeds  thereof,  a 
new  firm,  formed  to  succeed  it,  which  never 
receives  any  of  the  goods  or  the  money  obtained 
therefor,  and  never  agrees  to  assume  the  lia- 
bilities of  the  old  firm,  or  to  guaranty  the  pay- 
ment of  its  debts,  is  not  liable  for  such  goods. 
—In  re  Wyatt,  (Sup.)  24  N.  Y.  S.  273;  In  re 
Kyan,  Id, 

10.  The  fact  that  after  the  formation  of  the 
new  firm,  a  special  partnership,  the  general 
rmrtner,  the  member  who  had  been  in  the  old 
firm,  rendered  a  stock  account  to  the  consignors 
of  the  old  firm  falsely  indicating  the  posses- 
Bion  by  the  new  firm  of  the  goods  which  had 
previously  been  hypothecated,  would  not  bind 
the  firm,  or  estop  it  from  showing  the  real  facts. 
—In  re  Wyatt,  (Sup.)  24  N.  Y.  S.  273;  In  re 
Ityan,  Id. 


Part  Payment. 


To  remove  bar  of  statute,  see 
Actions,"  6. 


'Limitation  of 


PABTY  WALLS* 

Ught  to  place  window  in  walL 

One  owning  imrt  of  a  party  wall  has  no 
Ight  to  place  windows  therein.— National  CJom- 
lercial  Bank  v.  Gray,  (Sup.)  24  N.  Y.  8.  997. 

PAYMENT, 

^f  mortgage  debt,  see  "Mortgages,"  3. 

Loceptanoe  of  negotiable  paper  —  Pre- 
sumption. 

1.   \Vhere  a  purchaser,  under  a  contract  of 
xle,   delivers  to  the  seller  for  the  price  of  the 
V.24N.Y.8.— 76 


goods  a  note  made  by  third  persons,  and  in- 
dorsed by  himself,  and  gives  a  chattel  mort- 
gage on  the  goods,  conditioned  for  the  dis- 
charge of  all  liability  as  indorser  of  the  note, 
but  containing  no  acknowledgment  of  an  in- 
debtedness to  the  seller  or  promise  to  pay  any 
sum,  it  will  be  presumed  that  the  note  was  re- 
ceived in  payment  for  the  goods,  and  the  seller 
cannot  recover  on  the  original  indebtedness.— 
Manning  v.  Lyon,  (Sup.)  24  N.  Y.  S.  265. 

Application. 

2.  Under  separate  contracts  to  erect  two 
buildings  on  neighboring  lots,  forming  a  sin- 
gle block,  under  a  single  plan  of  an  architect, 
there  was  evidence  that  payments  were  made 
by  one  of  the  parties  on  estimates  of  the 
architect  made  under  the  contracts  as  a  whole, 
and  that  the  payments  amounted  to  what 
plaintiff  was  entitled  to  at  the  time  on  the 
whole  work;  that  the  payor  stated  that  he 
was  ptfying  the  bills  until  the  other  owner 
could  *niake  a  loan,  the  latter  being  pavY>r*s 
nephew,  whom  he  desired  to  assist  In  building 
the  block.  Hetdy  that  the  payments  were  prop- 
erly applied  in  equal  proportion  on  each  con- 
tract—O'Brien V.  McCJarthy,   (Sup.)  24  N.  Y. 

s.  iioa 

FEBJUBT. 

Evidence. 

1.  On  a  trial  for  perjury  in  denying  the 
making  of  a  note,  evidence  by  the  payee  that 
the  word  "date"  was  written  by  defendant  ia 
sufficiently  corroborated  by  the  testimony  of  ex- 
perts that  it  was  written  by  the  same  person 
who  signed  it,  admittedly  the  defendant.— Peo- 
ple V.  Hayes,  (Sup.)  24  N.  Y.  S.  194. 

2.  On  a  trial  for  perjury  in  making  an 
affidavit  of  defense,  the  uncorroborated  evi- 
dence of  the  notary  as  to  the  making  of  the 
affidavit  is  sufficient  to  establish  such  fact.— 
People  V.  Hayes,  (Sup.)  24  N.  Y.  S.  194. 

Perpetuities. 

See  "Powers,"  2;  "Wills,"  25. 

Personal  Ix^fories. 

See  "Damages;"  "Negligence." 

Indemnity  against  action  for,  see  "Indemnity," 

1-3. 
To  passenger,  see  "Carriers,"  1-7. 
To  servant,  see   "Mafiter  and  Servant."  3-19. 
To  traveler  on  defective  street,  see  "Municipal 

Oorporations,"  12-16. 

Personal  Representatives. 

See  "Executors  and  Administrators." 

Petition. 

See  'Tleading,"  1. 

piiEADnra. 

See,  also,  "Assumpsit,"  1;  "Conspiracy." 
Amendment  before  referee,  see  "Reference,"  6. 
In  action  against  city,  see  "Municipal  Corpora- 
tions," 21,  22. 
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In  attachment,  see  "Attachment,"  6.  _ 
Manner  of  making  objection  as  to  jomaer  oi 
parties,  see  "Parties,^'  2,  3. 

Complaint. 

1.  County  courts   are  of  limited   junsdio- 
tion,  and  therefore,  in  actions  therein,  the  ju- 
risdictional   facts    must    be   alleeed.— Peck    v. 
Dickey,  (Co.  Ct.)  24  N.  Y.  S.  834. 
Demurrer. 

2.  Where  an  answer  denies  material  allega- 
tions of  the  complaint,  and  also  alleges  a  de- 
fense which  arose  subsequent  to  the  com- 
mencement of  the  action,  plaintiff  cannot  at- 
tack the  sufficiency  of  the  new  matter  alleged 
by  defendant  by  a  demurrer  to  the  ^tjre 
answer  as  not  setting  up  a  defense.---McBnde 
V.  American  Surety  Co..  (Sup.)  24  N.  Y.  b.  178. 
Amendment. 

8.  When  an  action  for  libel  was  called  for 
trial,  defendant  sought  to  file  an  amended  an- 
swer alleging  that  a  retraction  was  made  three 
days  after  the  publication  of  the  libelous  ar- 
ticle. Answer  had  been  filed  more  than  six 
months,  and  an  amended  answer  had  after- 
wards been  put  in  on  motion.  No  reason  was 
giren  for  the  delay,  except  the  unrerified  state- 
ment of  counsel  that  he  knew  nothing  thereof 
until  the  day  before.  Held,  that  the  refusal 
to  allow  the  amendment  was  not  an  abuse  of 
discretion.— Heyler  v.  New  York  News  l*ub. 
Co.,  (Sup.)  24  N.  Y.  S.  499. 

4.  Where,  in  an  action  on  a  note,  there 
was  evidence  of  a  diversion,  bu*"  no  such  de- 
fense was  made  in  the  answer,  and  judgment 
was  rendered  for  plaintiff,  the  appellate  court 
will  not  amend  the  answer  to  conform  to  the 
proof,  as  this  is  done,  not  to  reverse,  but  only 
to  sustain,  a  judgment. —Weems  ▼.  Shaugh- 
nessy,  (Sup.)  24  N.  1.  S.  271. 

Pleading  and  proof— Variance. 

5.  In  an  action  to  recover  mon^^  lost  in 
certain  investments,  which  plaintiff  had  been 
induced  to  make  with  a  certain  firm  through 
false  representations  of  defendant,  the  fact  that 
no  money  passed  at  the  dates  mentioned  m  the 
complaint  between  plaintiff  and  defendant  did 
not  show  a  variance  between  the  proof  and 
cause  of  action  alleged,  since,  if  defendant  had 
collected  any  money  belonging  to  plaintiff,  as 
the  proof  indicated,  and  then  reinvested  it, 
having  procured  plaintiff's  consent  to  such  re- 
investment by  fraud  and  deceit,  this  was  suffi- 
cie^.-James%.  Work,  (Sup.)  24  N.  Y.  S.  149. 

6.  On  complaint  for  the  price  of  goods 
sold  and  delivered,  alleging  that  defendant  ob- 
tained credit  by  false  representations,  the  sale 
being  proved,  but  not  the  fraud,  the  court 
may  properly  treat  the  averments  in  tort  as 
surplusage,  and  refuse  a  nonsuit.— Dodge  v. 
Bckert,  (Sup.)  24  N.  Y.  S.  1074. 

Bill  of  particulars. 

7.  In  an  action  by  a  promoter  of  financial 
and  business  companies  against  various  persons 
and  corporations  on  a  contract  made  by  defend- 
ants to  pay  him  a  certain  sum  for  various  serv- 
ices rendered  in  bringing  about  the  incorpora- 
tion of  a  certain  firm,  and  associating  defend- 
ants with  the  enterprise,  out  of  which  they 
realized  large  profits  on  the  sale  of  stock,  from 
which  the  sum  claimed  by  plaintiff  became  pay- 


able, plaintiff  will  be  required  to  give  a  bill  <  f 
particulars  showing  whether  any  of  the  illegvd 
agreements  or  requests  for  his  services  are  ia- 
writing,  and,  if  so,  their  date,  tenor,  ai^  ef- 
fect, and  by  whom  signed;  but  he  will  not  U 
required  to  give  an  itemized  bill  of  the  vahaid* 
services  rendered  by  him,  and  how,  wheo.  aad 
to  whom  rendered,  or  of  the  different  requesi* 
made  by  defendants,  or  to  specif  by  whfe*  ii 
the  defendants  the  requests  were  made— Fry 
V.  Manhattan  Trust  Ck>..  (Super.  Ct.  N.  Y.)  24 
N.  Y.  S.  573. 


Pledge. 

Assignment  or  pledge,  see  **Aaai^iuneat  ffr 
Benefit  of  Creditors.''  2. 

Power  of  ancillary  administrator,  see  "Ems- 
tors  and  Administratora,"  23. 

Police  Po*v^er« 

See  "Constitutional  Law,"  3. 

Pollutioiu 

Of  stream,  see  **Water8  and  Water  Conrwes.*  t 

FOOB  AND  POOR  I<AWa 

Settlement. 

Italian  laborers,  who  come  to  ihe  I'Dit^d 
States  in  search  of  work,  le&Tins  their  faiB:^*^ 
in  Italy,  and  are  employed  in  conatractiiij;  ni- 
roads,  liable  to  be  discharged  at  any  time,  tsi 
free  to  leave  their  employment  when  they  sw 
fit,  and  living  in  rough  shanties  built  br  tb- 
railroad  contractors,  do  not  gain  a  aettlecci 
in  a  town  in  which  they  work  for  a  year,  vsc^ 
3  Rev.  St  (Banks'  8th  Ed.)  j^  2111,  I  2a.  pr 
viding  that  every  person  of  fnll  a^e,  who  ei. 
be  "a  resident  and  Inhabitant  of  any  tomi  t-t 
one  year,"  shall  be  deemed  settled  in  said  ton 
—In  re  Town  of  Hector,  (Co.  Ct.)  24  N.  Y  S. 
475;   In  re  Zebedio,  Id. 

PoGftponement. 

See  "Continuance." 

POWEBEL 

Testamentary  powers. 

1.  A  provision  in  a  will  glTins  at  tbe  d«rz 
of  testator's  wife  a  certain  sum  '"In  sach  ga> 
ner  and  form,  and  to'snch  person  or  per^c^ 
as  she,  by  last  will  and  testament,  may  dser. 
limit,  and  appoint,"  does  not  require  the  *^' 
to  make  a  direct,  absolute  gift,  but  allows  he 
to  dispose  of  the  money  in  trust  or  oiberwi«?  - 
Nlaitland  v.  Baldwjn,  (Sup.)  24  N.  Y.  S.  2i* 
Suspension  of  power  of  aUenatioD. 

2.  1  Rev.  St.  p.  737,  §  128,  dedaria?  rfc- 
the  period  during  which  the  abaolate  ri?^  - 
alienation  may  be  suspended  by  any  b^tnsz^^ 
in  execution  of  a  power  shall  be  computed  j:"*- 
from  the  date  of  such  instrument,  bat  fr' - 
the  time  of  the  creation  of  the  power,  ei^«*».' 
recognizes  the  right  to  8usi>end,  by  sudi  izfr.- 
ment,  the  power  of  alienation.— Mjutiaad  »• 
Baldwin,  (Sup.)  24  N.  Y.  S.  29, 
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FBAOnOB  IN  CIVIL  OASES. 

8ee,  also,  ''Abatement  and  Revival;"  "Appeal;'* 
"Appearance:"  "Continuance;"  "Costs;" 
"Courts;"  "Discovery;"  '^Evidence;"  "Jndtf. 
ment;"  "Jury;"  "New  Trial;"  "Pleading?' 
"Reference;"  'Trial;"  "Witness;"  "Writs." 

Examination  of  adverse  party,  see  "Discovery," 
1-4. 

Production  of  books,  see  "Discovery,"  5. 

Dismissal  of  action. 

1.  It  is  not  an  abuse  of  discretion  to  dis- 
miss without  costs  an  action  to  enjoin  defend- 
ants from  actinfir  as  fire  commissioners  of  a 
city,  where  defendants  were  lesislated  out  of 
office  while  the  action  was  pending.— Johnston 
V.  Garside.  (Sup.)  24  N.  Y.  S.  243. 
Striking  oanse  from  calendar. 

2.  A  motion  to  strike  a  case  from  the 
calendar,  made  when  the  case  is  regularly 
reached,  will  be  granted  where  the  issue  rep- 
resented on  the  calendar  has  been  superseded 
by  a  new  issue  under  an  amended  complaint 
and  answer. — ^Romaine  v.  Bowdoin,  (Sup.)  24 
N.  Y.  S.  67. 

Affidavits  in  support  of  motions. 

8.  General  Rules  Prac.  25,  provides  that, 
if  the  affidavit  in  support  of  an  ex  parte  appli- 
cation for  an  order  omits  to  state  whether  any 
previous  application  therefor  has  been  made, 
any  order  made  on  such  application  "may"  be 
revoked.  Sdd.  that  such  omission  is  not  an 
irre^rularity  which  compels  the  court  to  refuse  the 
order,  or  to  vacate  it  after  it  has  been  granted. 
— ^Wooster  v.  Bateman,  (Super.  N.  Y.)  24  N. 
Y.  S.  112. 
Stipulations. 

4.  Where  plaintiff,  after  the  complaint  has 
been  served,  inserts  In  a  stipulation  extending 
defendant's  time  to  answer,  "Date  of  issue  to 
be  of  this  date,"  the  issue  referred  to  is  the 
issue  to  be  joined  by  the  service  of  the  an- 
s'w^er,  and  not  that  joined  by  a  demurrer  to  the 
ooinplaint—Romaine  v.  Bowdoin,  (Sup.)  24  N. 
Y.  S.  67. 

PrBscrlption. 

See  "Easements;"  "Limitation  of  Acdons." 

Psresumptioii* 

Of  delivery  of  deed,  see  "Deed,"  1. 
On  appeal,  see  "Appeal,"  10. 


Amotion  for,  see 


Price. 

"Sale,"  4. 


FBINOIPAIi  AND  AGENT. 

Declarations  of  agent,  see  "Evidence,"  2. 

Officers  and  agents  or  corporation,  see  "CJorpo- 
rations,"  a-5,  7-9. 

Reeovery  of  money  lost  at  gaming,  see  "Nam- 
ing." 

Svldence  as  to  agency. 

1.  In  an  action  for  wronprful  discharge  as 
lt*^ondant*s  stage  manager,  plaintiff  testified 
Uat  defendant  told  him  several  times  that  one 


W.  was  her  finandal  and  personal  representa- 
tive, and  the  manaf^er  of  her  company.  Hdd, 
that  the  evidence  was  sufficient  to  submit  the 
question  of  W.'s  authority  to  act  for  defendant 
to  the  jury.— Walton  v.  Mather,  (City  Ct.  N.  Y.) 
24  N.  Y.  S.  307,  4  Misc.  Rep.  261. 

2.  One's    authority    as    agent    cannot    be 
shown  by  his  own  declarations. — Fullerton  v. 
McLaughUn,  (Sup.)  24  N.  Y.  S.  280. 
Powers  of  agent. 

8.  An  agent  authorized  to  collect  accounts 
has  no  power,  in  the  absence  of  evidence  to 
that  effect,  to  receive  a  check  for  less  than 
the  amount  due  his  principal,  where  there  is 
no  evidence  of  mistake  in  the  account. — Sage 
V.  Burton,  (Sup.)  24  N.  Y.  S.  130. 

4.  The  authority  of  an  agent  to  make  con- 
tracts for  the  sale  of  lots  presumptively  ter- 
minates when  contracts  are  made,  and  the  bur^ 
den  is  on  one  asserting  it  to  show  a  continu- 
ance of  authority. — l>'ullerton  v.  McLaughlin, 
(Sup.)  24  N.  Y.  S.  280. 

5.  The  fact  that  one  is  agent  for  the  ownek' 
of  lots,  to  make  contracts  to  sell  them,  and 
has  authority  to  insert  the  description  in  a 
blank  left  in  a  contract,  docs  not  give  him  any 
authoritv  to  cancel,  extend,  or  modify  the  con- 
tract.—Fullerton  v.  McLaughlin,  (Sup.)  24  N. 
Y.  S.  280. 

6.  Admissions  by  the  owner  of  lots,  dur- 
ing negotiations  for  their  sale,  that  a  certain 
person  does  all  his  business  for  him,  apply  only 
to  the  business  of  selling  lots,  and  are  not  ad- 
missions that  the  agent  has  authority  to  change 
or  extend  a  contract.--Pullerton  v.  M  cLaughlin, 
(Sup.)  24  N.  Y.  S.  280. 

Apparent  authority. 

7.  In  an  action  to  recover  for  goods  sold 
to  a  corporation  at  the  instance  ot  its  agent, 
plaintiff  need  not  show  express  authority  in  the 
agent  to  purchase  goods  on  uefendant's  credit, 
but  it  is  sufficient  to  show  such  a  course  of 
dealing  between  the  parties  as  justified  the  in- 
ference that  he  had  such  authority.— Wilson  v. 
Wyandance  Springs  Imp.  Co.,  (Com.  PI.  N.  Y.) 
24  N.  Y.  S.  557. 

Batlflcation. 

8.  In  an  action  on  a  certificate  of  in- 
surance it  appeared  that  after  proofs  of 
death  w^e  delivered  to  the  company  its  agent 
had  an  interview  with  plaintiff,  who  referred 
him  to  b®r  husband  as  to  an  adjustment  of 
her  claim,  and  that  at  an  interview  between 
the  husband  and  the  agent,  which  plaintiff 
knew  was  to  take  place,  the  husband  agreed 
to  accept  $100  in  full  settlement.  The  policy 
was  accordingly  surrendered,  and  the  $100 
was  paid  to  the  husband  in  a  draft,  which 
plaintiff  received  from  him,  and  had  cashed, 
knowing  that  it  was  paid  on  the  insurance 
policy.  Held^  that  plaintiff  was  bound  by  the 
settlement  made  by  her  husband. — Haar  v. 
Industrial  Ben.  Ass'n,  (Sup.)  24  N.  Y.  S. 
1035. 

Bights  and  liabilities  inter  se. 

9.  Where  an  insurance  agent  agrees  in  bis 
written  contract  of  employment  that  the  state 
of  his  accounts  shall  be  determined  by  an  in- 
spection of  his  books,  and  that  such  inspection, 
made  by  an  authorized  agent  of  the  company, 
shall  be  binding  on  him,  the  result  of  such  in- 
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gpection  is  conclusive.— Owlter  v.  Metropolitan 
iSe  Ins.  Co..  (Com.  PI.  N.  Y.)  24  N.  Y.  S.  731. 

10.  Where  an  agent  fraudulently  induces 
his  principal  to  convey  land  in  exchaujre  for 
other  land,  of  less  value  than  represented,  the 
ajerent  is  liable  for  the  dama«[e8  thus  sustained. 
—Palmer  v.  Pirson,  (Super.  Buff.)  24  N.  Y.  S. 

11.  Where  the  commissions  for  the  sale  of 
property  are  paid  iu  ignorance  of  fraud  on  the 
part  of  the  agent,  in  consequence  of  which  he 
was  not  entitled  to  receive  such  commissions, 
the  amount  so  paid  may  be  recovered. — Palmer 
V.  Pirson.  (Super.  Buff.)  24  N.  Y.  S.  833. 


FBINGHPAIi  AND  SXTBETY. 

See,  also,  "Guaranty." 
Indemnity  of  cosurety,  see  "Indenmity,"  8. 
Surety  of  negotiable  instrument,  see  "Negotia- 
ble Instruments,"  8. 

Belease  of  surety. 

1.  A  contract  with  a  city  to  build  a  sewer, 
providing  that  the  contractorH  should  indemnify 
the  city  for  damages  to  which  it  might  be  put 
for  injuries  caused  by  their  acts,  provided  tnat 
so  much  of  the  money  due  them  as  might  b<» 
considered  necessary  by  the  commissioner  of 
public  works  misht  be  retained  by  the  city  at 
its  option  until  all  such  uamages  should  be  set- 
tled. Held,  in  an  action  by  the  city  on  the 
contractors  bond,  of  which  the  contract  was 
made  a  part,  for  indemnity  for  a  judgment  re- 
covered against  it  for  personal  injuries,  that  it 
was  no  defense  that  the  city  made  payments 
to  the  contractors  after  the  injured  person  had 
filed  his  claim  for  damages  against  it. — City  of 
New  York  v.  Brady,  (Sup.)  24  N.  Y.  S.  296. 

Bemedles  of  surety  against  principal. 

2.  Intestate  signed  a  note  to  one  B.,  with 
defendant  as  surety,  and  told  B.  that  he  was 
going  to  clear  certain  land  of  a  lien,  and  give 
him  a  mortgage  thereon  to  take  up  said  note. 
B.  gave  intestate  a  certificate  of  deposit  for 
the  amount  of  the  loan,  which  a  day  or  so 
later  intestate  gave  defendant,  with  instruc- 
tions to  collect  it,  pay  a  certain  sum  to  another, 
and  return  him  the  balance.  Intestate  died 
the  same  day.  Defendant  paid  said  sum,  but 
refused  to  give  up  the  balance.  Held,  that  he 
had  no  right  to  retain  it  as  security  for  the 
performance  of  intestate's  promise  to  B.,  nor 
as  a  counterclaim,  the  note  not  being  due, 
and  intestate's  estate  not  being  shown  to  be 
insolvent.— McCormick  v.  Sullivan,  (Sup.)  24 
N.   Y.   S.   1117. 

Bight  of  surety  to  enforce  conditions 
of  contract  secured. 
8.  Where  the  surety  of  a  contractor  com- 
pletes the  building,  pursuant  to  the  contract, 
after  abandonment  tliereof  by  the  contractor, 
he  is  entitled  to  recover  from  the  owner  the 
amount  of  the  contract  price,  less  the  amount 
paid  the  contractor  prior  to  abandonment,  rath- 
er than  on  a  quantum  meruit. — ^Board  of  Edu- 
c-jition  of  Waterford  v.  First  Nat  Bank,  (Sup.) 
24  N.  Y.  S.  392. 


Prioritios. 

Of  mortgage  liens,  see  "Mortgages,**  4^  6u 

Prisons. 

Appointment  and  removal  of  keepers  of  ttsf 
prisons,  see  "States  and  State  OfBcers,"  L 

Privileged  OoTnirninicattans. 

See  "libel  and  Shuider,"  4;  "Witneas,"  SL 

Pirobable  Oanse. 

See  "Malicious  Prosecution/*  1,  2. 

Pirocess. 

See  "Writs.** 

PROHIBITION,  WBIT  OF. 

Peremptory  or  alternative  writ. 

There  is  no  merit  in  an  appeal  tram  ti 
order  granting  a  peremptory  writ  of  prohihiris 
to  prevent  a  commitment  to  prison  where  tbe 
only  point  made  is  that  it  should  have  bees  u 
alternative  writ,  though  there  was  a  b«AnB$ 
on  the  merits  on  an  order  to  show  cao 
People  V.  Mayer,  (Sup.)  24  N.  Y.  S.  GZL 


See 


Promise. 

''Breach  of  Marriage  Promiae.** 


Promissoxy  Notes. 

See  "Negotiable  Instruments.** 

Publication. 

Service  by,  see  'Writs." 

PUBUO  I4ANDS. 

Grants. 

Plaintiffs  in  ejectment  for  land  tm-ier 
the  water  of  a  bay  on  the  north  nde  of  Ltcr 
island  claimed  under  patents  which  coaT.-r* 
lands  bounded  on  the  north  "by  the  hay."  fsJ 
on  the  south  by  the  Atlantic  ocean,  'toper'  r 
with  all  havens,  harbors,"  etc,  to  the  said  m  - 
belonging,  or  in  any  wise  appertaining  r? 
that,  whatever  might  be  meant  by  the  terr 
"bay,"  the  grant  extended  only  to  tbe  watw  « 
the  north,  and  did  not  Include  the  lands  in  «'^ 
pute,  it  not  appearing  that  the  bay  on  the  b  Tti 
was  entitled  to  be  called  a  haven  or  a  bj-*r 
—Trustees,  etc.,  of  East  Hampton  t.  Va3,  Ssj.' 
24  N.  Y.  S.  583. 

Public  Policy. 

See  "Contracts,"  5. 

BAHJtO AB  OOMPANZBB. 

See,    also,    "Carriers;"     "Bminent    I>os»i^ " 
"Master  and  Servant.** 
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Right  of  street  railroad  to  cross  tracks  of  steam 
road,  see  "Horse  and  Street  Railroads." 

Iiease— Lessor's  liability  for  lessee's 
negligence. 
1.  Where  a  street-railway  company,  or- 
^nized  under  general  laws,  leases  its  road  to 
an  individual  without  legislative  authority,  it 
remains  liable  to  a  passenger  for  injuries 
caused  by  the  negligence  of  the  lessee.—Dnr- 
fee  V.  Johnstown,  O.  &  K.  Hone  R.  Co., 
(Sup.)  24  N.  Y.  S.  1016. 
Accidents  at  crossings. 

^.  In  an  action  against  a  railroad  company 
for  killiug  plaintififH  intestate  at  a  highway 
crossing,  where  several  witnesses  for  plaintift, 
including  a  man  who  was  near  deceased  when 
the  train  struck  him,  have  testified  that  no 
bt'Il   was    rung,   nor   whistle   blown,   and    ex- 

glniued  their  position  and  opportunities  for 
enring,  the  question  of  defendant's  negligence 
is  for  the  jury,  though  several  witnesses  on 
behalf  of  defendant  have  testified  that  the  bell 
was  rung  and  the  whistle  blown. — Puff  v. 
L«high  Val.  R.  Co.,  (Sup.)  24  N.  Y.  S.  1068. 

H.  Deceased,  driving  towards  a  railroad 
crossing,  stopped  28  feet  from  the  track,  and 
waitel  until  a  freight  train  had  passed,  after 
which  he  raised  up  and  looked  both  ways, 
the  track  being  unobstructed.  He  then  started 
to  cross,  and  was  struck  by  a  train  which, 
without  signaling,  was  running  at  the  rate 
of  58  feet  per  second.  Held,  that  it  was  not 
error  to  submit  the  question  of  contributory 
negligence  to  the  jury.  Heaney  v.  Railroad  Co., 
19  N.  E.  422,  112  N.  Y.  122;  Foran  v.  RaU- 
road  Co.,  19  N.  Y.  S.  417,  64  Hun,  510;  and 
Daniels  v.  Transit  Co^  26  N.  E.  466,  125  N.  Y. 
407,--distinguished.— PufP  v.  Lehigh  Val.  R. 
Co.,  (Sup.)  24  N.  Y.  S.  1068. 

Injuries  to  persons  on  track. 

4.  In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  boy  nine  years 
old,  it  appeared  that  he  had  been  doing  an 
«rrand  for  persons  in  a  circus  advertising  car, 
which  was  standing  on  a  side  track  at  de- 
fendant's station,  and  that,  after  standing  on 
the  platform  of  the  car  where  he  could  see  an 
approaching  train,  he  alighted  from  the  car, 
and  was  killed  while  trying  to  cross  the  track 
ID  front  of  the  train.  Deceased  lived  near  the 
station,  and  had  for  two  years  crossed  the 
tracks  in  goin^  to  school.  Meld,  that  the  ques- 
tion of  contributory  negligence  on  the  part 
of  deceased  was  for  the  jury. — Collis  v.  New 
York  Cent  &  H.  R.  R.  Co.,  (Sup.)  24  N.  Y. 
S.   1090. 

Batiflcatioii. 

See  "Principal  and  Agent,"  & 

SECEiyEBS. 

For     corporation,    effect    of    appointment,    see 
"Corporations,**  16. 

To  -wliat  property  entitled. 

Where  disagreeing  copartners  consent 
that  an  action  be  bror.prht  to  wind  ii!)  their  af- 
fairs through  the  aid  of  a  receiver,  but  before 


his  appointment  creditors  of  the  firm  recover 
iud^meuts,  and  executions  are  levied  by  the 
sheriff,  an  order  directing  the  sheriff  to  turn 
over  to  the  receiver  all  property  taken  on  exe- 
cution should  be  reversed  when  the  validity 
of  the  judgments  are  not  impeached  nor  securi- 
ty offered  for  their  ultimate  payment.— Bergin 
V.  Deering,  (Sup.)  24  N.  Y.  S.  36. 

Beconvention. 

See  "Set-Off  and  Counterclaim." 

Becording. 

Unrecorded  mortgage,  see  "Chattd  Mortgages,*' 
2,  3. 

BECOBDS. 

On  appeal,  see  **Appeal,*'  2. 

Papers  properly  part  of  judgment  roll. 
Where  an  amended  answer  has  been 
substituted  for  the  original  answer,  neither  the 
order  directing  such  substitution  nor  the  orig- 
inal answer  is  properly  a  part  of  the  judgment 
roll,  and,  if  incorporated  therein,  they  will  be 
stricken  out  on  motion.  —  Dexter  ▼.  Dustin, 
(Sup.)  24  N.  Y.  S.  120. 

BEFEBENCE. 

When  granted. 

1.  An  action  to  recover  monc^  alleged  to 
have  been  procured  by  the  deceit  and  false 
and  fraudulent  representations  of  defendant  is 
not  referable,  and  the  character  of  the  answer 
cannot  make  it  referable  as  involving  a  lonff 
account— Booss  v.  Mihan,  (Super.  N.  Y.)  24  N. 
Y.  S.  112. 

2b  in  an  action  against  k  life  insurance 
company  to  recover  commissions  for  procurmg 
insurance  under  a  contract  \vith  defendant,  a 
schedule  was  annexed  to  the  complaint,  con- 
taining about  90  items,  giving  the  numbers  of 
the  policies  procured  by  plaintiff,  names  of  the 
insured,  the  amounts  paid,  and  the  commissions 
alleged  to  be  due  to  plaintiff  thereon.  'I'he 
answer  was  a  general  denial  as  to  the  exist- 
ence of  the  contract,  and  as  to  each  and  all  the 
amounts  claimed  by  plaintiff  in  his  schedule. 
Held,  that  "the  examination  of  a  long  account'* 
was  required,  within  Code  Civil  Proc.  §  1013, 
providing  for  compulsory  references. — Hibbard 
v.  Commercial  Alliance  Life  Ins.  Co.,  (Super. 
N.  Y.)24N.  Y.  S.  a32. 

3.  Code  Civil  Proc.  §  1013,  provides  for  a 
compulsory  reference  "where  the  trial  will,  re- 
quire the  examination  of  a  long  account  on 
either  side,  and  will  not  require  the  decision  of 
difficult  questions  of  law."  Held  that,  in  order 
to  defeat  an  application  for  a  reference,  where 
a  long  account  is  involved,  the  questions  of  law 
expected  to  arise  must  be  pointed  out  specifical- 
ly 80  as  to  enable  the  court  to  deter  mi  no  wheth- 
er they  are  of  any  real  difBcnlty. — Hibbard  v. 
Commercial  Alliance  Life  Ins.  Co.,  (Super.  N. 
Y.)  24  N.  Y.  S.  332. 

Hearing. 

4.  The  decision  of  a  special  term  of  the 
supreme  court  on  a  demurrer,  being  unreversed, 
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is  binding  on  a  referee  in  the  case.-— Sherman  y. 
Jenldns.  (Sup.)  24  N.  Y.  S.  186. 

5.  A  referee,  after  a  case  has  been  sub- 
mitted to  him  for  decision,  has  no  right  to 
■trilce  out  testimony,  nnless  such  right  is 
specially  reserved.— Blashfield  t.  Empire  State 
Tel.  &  Tel.  Co.,  (Sup.)  24  N.  Y.  S.  Km, 

Hearing — ^Amendment  of  pleadings. 

6.  Under  Code  CivU  Proc  f  1018,  con- 
ferring on  a  referee  all  the  power  of  the  court 
with  regard  to  amendments  of  pleadings,  the 
refusal  of  an  amendment  by  a  referee  at  the 
close  of  a  case  is  within  his  discretion,  and, 
unless  such  discretion  is  erroneously  exer- 
cised to  the  applicant's  prejudice,  it  will  not 
cause  a  reversal.— Haight  y.  Ldttlefield,  (Sup.) 
24  N.  Y.  S.  1097. 

Beport  and  findings. 

7.  In  a  referee's  report,  a  statement  that 
the  plaintiff  "is  entitled"  to  the  usual  judg- 
ment for  foreclosure  is  sufficient  to  support 
such  judgment— Albany  County  Sav.  Bank  v. 
McCarty,  (Sup.)  24  N.  Y.  S.  991. 
lieferee's  fees. 

8.  A  stipulation  between  the  parties  at  the 
commencemekit  of  a  reference  that  each  shall 
pay  half  of  the  referee's  fees  will  not  entitle 
the  referee  to  any  fees,  nnless  he  complies 
with  the  requirement  as  to  filing  or  delivering 
the  report.— Bishop  y.  Bishop,  (Super.  N.  Y.) 
24  N.  Y.  S.  888. 

9.  A  notice  by  the  referee  to  a  party 
that  his  report  is  ready,  and  an  offer  to  deliver 
it  to  such  party,  on  payment  of  the  referee's 
fees,  is  not  a  delivery,  within  Code  Civil  Proc. 
§  1019,  providing  that  the  report  must  be  filed 
with  the  clerlt  or  delivered  to  the  attorney 
for  one  of  the  parties  within  a  certain  time, 
and  that,  if  this  is  not  done,  either  party  may 
on  notice  end  the  reference,  and  the  referee 
will  not  be  entitled  to  any  fees.— Bishop  v. 
Bishop,  (Super.  N.  Y.)  24  N.  Y.  S.  88a 

BELEASE  AND  DISOHABGE. 

From  marriage  promise,  see  "Breach  of  Mar- 
riage Promise.**  1. 
Of  surety,  see  "Principal  and  Surety,"  1. 

What  constitutes. 

In  an  action  for  the  price  of  a  business 
alleged  to  have  been  sold  by  plaintiff  to  defend- 
ants* testatrix,  defendants  claimed  that  the 
transfer  to  their  testatrix  was  made  on  account 
of  a  debt  from  plaintiff  to  her  of  $100.(X)0. 
The  evidence  showed  that  testatrix  agreed,  on 
the"  transfer  of  the  business  to  her,  to  pay 
plaintiff  whatever  she  should  realize  from  it. 
and  that  his  debt  to  her  should  be  excluded 
from  consideration.  Testatrix  sold  the  business 
for  $22,(KK).  In  her  will,  testatrix  declared 
that,  as  to  plaintiff,  "I  have  given  him  all  I 
ever  intended  to  give  him,  so  by  the  conditions 
of  this  will  he  inherits  no  further  portion  than 
that  which  he  has  already  enjoyed.  *  Held,  that 
the  evidence  showed  an  intention  to  release  the 
$100,000  debt,  and  to  pay  plaintiff  the  value  of 
the  business  in  addition,  and  a  judgment  in  his 
favor  for  .$22,(K>0  would  not  be  disturbed. — 
Smith  V.  Ijams,  (Snp.)  24  N.  Y.  S.  202. 


BEUGIOXrS  SOCSEBTIBEL 

Compensating  member  for  servicefl. 

Where  plaintiff,  a  member  of  defendant 
Methodist  church,  exitended  money  and  render- 
ed services  in  procuring  the  sospension  of  tbe 
pastor  of  the  church  for  immoral  conduct,  and 
the  rules  of  the  chnrch  give  any  member  power 
to  prosecute  charges  against  the  pastor,  do  aa- 
thority  to  act  for  defendant  can  be  inferred 
from  the  nature  of  the  services  rendered  by 
plaintiff.— Parshley  y.  Third  Methodist  Episco- 
pal Church,  (Oijr  Ot  Brook.)  24  N.  Y.  &  101 


4  Misc.  Bep. 


Of  judgment, 


BenditLon. 

ee  "Judgme&tt**  S-5. 


BEFLEVnST. 

When  action  lies. 

In  an  action  for  personal  property,  an  ia- 
j  unction  was  granted,  restraining  defendant 
from  disposing  of  it.  Thereafter,  plaintiff  as- 
si^ed  his  interest  in  the  property  to  one  who, 
with  knowledge  of  the  facts,  and  while  the  in- 
junction was  in  force,  demanded  the  property  cf 
defendant  Held,  that  his  refusal  to  give  up 
the  property  did  not  constitute  a  wrongful  de> 
tention,  authorizing  an  action  of  repleyin,  eveo 
if  he  had  no  title  to  the  property.— -Sherman  t 
Jenkins,  (Sup.)  24  N.  Y.  S.  186. 

Heport. 

Of  referee,  see  "Reference,"  7. 

Bescissloxu 

Of  contracts,  see  ''Equity,"  2-4. 
Of  sale^  see  "Sale,"  2,  3. 

Bes  Gtestsd. 

See  "Evidence,"  a 

Bes  Judicata. 

See  "Judgment,"  6-14. 

BetrcMspectlve  I«awB» 

See  "Statutes." 

Betunu 

Of  process,  see  "Sheriffs  and  GcHUtaUes*'*  & 

Bevtow. 

On  appeal,  see  "Appeal,"  6-19. 
On  certiorari,  see  "Certiorari.*' 

Bevocatioiu 

Of  will,  see  •'Wills,"  13. 

BTPARTAN  BIQHTS. 

Title  of  land  under  water. 

1.  A  mortgage  of  land   lx»nnded  by  nan- 
gable  water  does  not  pass  title  to  the  adjacens 
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buul  under  the  water  where  the  mortgagor  pro- 
cured a  grant  thereof  from  the  state  on  an  ap- 
plication made  after  the  mortgage  of  the  up- 
land.—Mutual  Life  Ins,  Co.  v.  Voorhis,  (Sup.) 
24  N.  Y.  S.  529. 
ObstruotioQ  of  aooess  to  river. 

2.  The  owner  of  upland  on  the  east  hank 
of  the  Hudson  river,  plaintifiTs  predecessor  in 
title,  conveyed  to  defendant  railroad  company 
a  strip  of  land  of  a  certain  width  under  the  wa- 
ters of  a  small  hay  in  front  of  their  property,  on 
which  strip  it  constructed  its  track.  This  deed 
reserved  to  the  grantor  his  rights  in  all  the 
land  under  water  not  included  in  said  strip, 
and  also  the  right  to  cross  the  strip  to  the  riv- 
er. Subseauently,  defendant  made  a  filling  on 
the  east  side  of  this  strip,  between  its  original 
track  and  plaintiff's  upland,  and  laid  tracks 
thereupon,  which  it  used  as  a  yard,  leaving 
cars  there  for  different  periods  of  time.  Eddy 
that  plaintiff,  as  riparian  owner,  was  entitled 
to  unobstructed  access  to  the  shore  of  the  river, 
ard  that  such  intervening  tracks  shpuld  be  re- 
moved.—Saunders  V.  New  York  Cent.  &  H.  R. 
K.  Co.,  (Sup.)  24  N.  Y.  S.  659. 

Bisks  of  Employment. 

See  "Master  and  Servant,"  Il-IG. 

Boads. 

See  'l>edication;"  •'Highways.'* 

SALEL 

See,  also,  "Vendor  and  Purchaser.'* 

Acceptance  of  goods. 

1.  PlaintifTs  assignor  delivered  to  defendant 
certain  mantels,  acceptance  of  which  was  re- 
fused: but  permission  was  given  to  put  them 
up,  for  defendant's  inspection.  He  again  re- 
jected them.  The  assignor  testified— and  his 
son  corroborated  him— that  he  went  to  defend- 
a^nt's  house  to  remove  them;  that  defendant's 
wife  refused  to  allow  them  to  be  removed;  that 
lefendant  again  directed  him  to  remove  them; 
Jiat  he  was  again  refused  delivery  of  them  by 
:he  wife.  She  testified  that  he  only  came  to 
he  house  once,  when  she  was  sick;  that  then 
le  made  no  demand  for  them:  and  that  she 
ii  roc  ted  him  to  see  her  husband.  Defendant 
e8 tilled  that  he  saw  assignor  but  once,  and 
lien  in  the  presence  of  plaintiff,  when  he  told 
lim  to  take  away  the  mantels.  Defendant 
,f  terwards,  on  selling  his  house,  took  the  man- 
els,  and  put  them  up  in  the  house  into  which 
le  moved.  Held,  that  the  court  was  justified 
a  finding  that  no  demand  for  their  delivery 
r&s  refused,  and  that  there  was  no  acceptance 
f  them.  White,  J.,  dissenting.  —  Bensler  v. 
-ocke,  (Super.  Buff.)  24  N.  Y.  S.  364. 

lescisslon  of  sale. 

2.  After  sale,  delivery,  and  acceptance  of 
a  article,  the  purchaser  offered  to  return  it, 
ad  did  take  it  to  a  place  where  the  seller  as- 
imed  possession,  and  thereafter  sold  it  to  an- 
:her.  Hdd^  that  there  was  a  rescission  of  the 
rat  sale,  and  therefore  an  action  would  not  lie 
gainst  the  purchaser  at  such  sale  for  the  pur- 


diase  money.— Grouse  Y.  Wolf,  (Oom.  I'l.  N. 
Y.)  24  N.  Y.  S.  703. 

8.  A  partner  stated  to  a  person  of  whom 
the  firm  had  ordered  goods  that  the  firm  was 
nrosperous,  and  that  its  financial  condition  was 
all  right  It  appeared  that  the  firm  was  doing 
a  reasonable  amount  of  business,  and  its  ap- 
parent assets  far  exceeded  its  liabilities.  Held. 
that  the  sale  would  not  be  set  aside  as  procured 
by  fraud  where  the  firm  afterwards  proved 
insolvent,  unless  the  statements  were  made 
with  knowledge  that  they  were  false.— Wake- 
field Rattan  Co.  v.  Tappan,  (Sup.)  24  N.  Y. 
S.  430. 

Action  for  price. 

4.  In  an  action  to  recover  the  price  of  a 
g*  s  governor  for  which  defendant  promised  to 
pay  on  the  express  condition  that  it  would 
show,  after  60  days*  faur  trial,  a  saving  of  15 
to  40  per  cent  in  igas,  the  burden  of  proving 
conn.pliance  with  the  condition  is  on  plamtiff.^ 
Patterson  Gas  Governor  CJo.  ▼.  Glenby,  (Com. 
PI.  N.  Y.)  24  N.  Y.  S.  575. 

Buyer's  rights  and  remedies. 

5.  Where  a  jobber  of  watches  sells  a  quan- 
tity of  foreign  watch  movements,  but  instead 
delivers  movements  with  the  names  of  well- 
known  domestic  manufacturers  stamped  on 
each  movement,  and  the  purchaser  retains 
such  goods  for  several  months,  until  he  sells 
nearly  10  per  cent,  thereof,  he  is  not  entitled 
to  rescind  the  sale  on  the  ground  of  fraud. — 
Mason  v.  Wheeler,  (Super.  N.  Y.)  24  N.  Y.  S. 

6.  Where  a  jobber  of  gold  watch  cases 
sells  to  a  retail  dealer  a  quantity  of  cases 
which  are  to  be  manufactured  for  the  pur- 
chaser, and  represents  that  they  shall  be  a 
certain  number  of  carats  fine,  and  such  cases 
are  made  of  material  of  the  requisite  fineness 
according  to  the  custom  of  the  trade,  and  the 
seller  receives  only  a  fair  price  for  the  grade 
of  cases  delivered,  he  is  not  guilty  of  fraud- 
ulent representations  because  such  cases,  when 
assayed  as  a  whole,  with  the  solder  necessarily 
used  in  their  manufacture,  are  nearly  a  carat 
coarser  than  represented.— Mason  v.  Wheeler, 
(Super.  N.  Y.)  24  N.  Y.  S.  879. 

7  Where  a  contract  of  sale  states  that  the 
goods  are  fully  insured  by  the  seller,  and  by 
agreement  the  goods  remain  on  storage  until 
notes  given  in  payment  mature,  the  seller  can- 
not recover  of  the  purchaser  insurance  chnrj^es 
on  the  goods  after  the  sale.— Kugelman  v.  Levy, 
(Com.  PI.  N.  Y.)  24  N.  Y.  S.  669. 

SCHOOLS  AND  SCHOOL  DIB- 
TBIOTS. 

Taxation — ^Property  taxable. 

Plaintiff*s  land  consisted  of  *  two  con- 
tiguous parcels,— one  of  15  acres,  in  scho<^ 
district  No.  11.  and  the  other  of  75  acres,  in 
school  district  No.  10.  Plaintiff  residnd  on  the 
15-acre  parcel,  but  he  worked  both  parcels  as 
one  farm.  His  hired  man  lived  on  the  75-acre 
parcel,  and  was  paid  yearly  wages,  aud  allowed 
the  use  of  a  house  and  garden.  Held,  that  both 
parcels  were  assessable  as  one  lot  in  school 
district    No.    11;    Laws    1864,    c.    655,    (Con- 
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flolidated  School  Act,)  §  66,  as  amended  by  Laws 
1889,  c.  328,  providing  that  school-district  taxes 
shall  be  apportioned  on  all  the  land  within  the 
boundaries  of  the  district,  except  that  'land 
lying  in  one  body,  and  occupied  by  the  same 
person,  *  *  *  if  assessed  as  one  lot  on  the 
last  assessment  roll  after  rerision  by  the  as- 
sessors, shall,  though  situated  partly  in  two 
or  more  school  districts,  be  taxable  in  that  one 
of  them  in  which  such  occupant  resides." — 
Budd  ▼.  Allen.  24  N.  Y.  S.  5,  &  Hun,  535. 

Servant. 

See  "Master  and  Servant." 

SET-OFF  AND  OOUNTEB- 
CLAIM. 

When  allowed. 

In  an  action  on  a  lease  for  rent,  where 
the  tenant  remains  in  possession,  the  fact  that, 
because  of  its  condition,  a  portion  of  the  prem- 
ises could  not  be  used  by  the  tenant,  does  not 
constitute  a  counterclaim.— McKenzie  ▼.  Hat- 
ton,  (Sup.)  24  N.  Y.  S.  88. 

Settlement. 

Of  accounts,  see  "Executors  and  Administra- 
tors," 7-19. 

Of  guardian's  account,  see  ''Guardian  and 
Ward,"  2. 

Sewen. 

Deposit  of  sewerage  in  private  pond,  see  "Mu- 
nicipal CJorporations,"  17. 

SHEBIFFS  AND  CONSTABLES. 

Deducting  fees  from  attached  property. 

1.  In  an  action  by  persons  asserting  title  to 
parts  of  a  fund  attached,  or  liens  thereon,  to 
determine  their  rights,  and  for  a  receiver,  it  is 
error,  in  ordering  the  sheriff  to  pay  the  fund 
over  to  the  receiver,  to  allow  him  to  deduct  his 
fees  and  poundage,  since  he  is  not  entitled  to 
collect  his  fees  out  of  attached  property  not  be- 
longing to  the  defendant  in  attachment,  nor  out 
of  property  covered  by  prior  liena  without  first 
satisfying  the  liens.—JBrand  v.  Milbank,  (Sup.) 
24  N.  \.  S.  2(52. 

Unlawftil  seizure. 

2.  In  an  action  against  a  sheriff  for  the 
taking  of  property,  in  the  possession  of  defend- 
ant, under  judgment'  and  executions  against 
the  person  who  transferred  such  property  to 
plaintiff,  the  burden  is  on  defendant  of  justi- 
fying the  taking.— Hills  v.  White,  (Sup.)  24 
N.  Y.  S.  1065. 

Failure  to  return  process. 

8.  Code  Civil  Proc.  §  3039,  providing  that 
whore  a  constable  neglects  to  return,  within  a 
certain  time,  an  execution  issued  on  a  judgment 
for  money  only,  the  execution  creditor  "may  re- 
cover in  an  action  against  the  constable  the 
amount  of  the  execution,"  does  not  give  an  ab- 
solute right  of  recovery  in  such  case,  but  it  may 
be  shown  as  a  defense  that  the  execution  debtor 


had  no  prqp&rty  subject  to  execntioiL— Sbids 
▼.  Sweet,  (SS.)  24  N.  y.  &  817.  ^^ 

Bonds. 

4.  Where  a  constable's  bond  is  condltioaed 
to  pay  over  all  moneys  received  by  him,  asd 
such  damages  as  any  person  **may  sostain  fttm 
or  by  any  act  or  thing  done  bT  the  said"  ooa- 
stable,  the  surety  is  not  absolutely  liable  to  ai 
execution  creditor  for  the  st&tutory  penalty, 
which  the  constable  incurs  on  his  faume  to  r- 
turn  an  execution,  but  he  may  show  that  tb* 
execution  creditor  was  not  injured  by  such  fail- 
ure.—Knapp  V.  Sweet,  (Sup.)  24  N.  Y.  S.  817. 

SHIFFINa. 

Loss  of  baggage,  see  "Carriers,**  8- 
Charter  party. 

1.  Where,  by  the  terms  of  a  charter  party, 
a  vessel  is  to  be  navigated  at  the  exnense  of 
the  owners,  they  will  be  deemed  to  be  in  po«- 
session^Brown  v.  Gray,  (Sup.)  24  N.  Y.  S.  6t 

2.  Where  a  boat  drawing  seven  feet  of  wa- 
ter is  chartered  by  plaintiff  to  defendants  *« 
run  to  a  certain  point  on  a  river,  and  defeni- 
ants  state  to  plamtiff  that  the  channel  of  tbe 
river  is  rtore  than  ten  feet  deep,  when  in  fa.t 
It  was  not  more  than  six  feet  deep,  the  doctiiia 
of  implied  warranty  of  fitness  does  not  applr  — 
Donovan  v.  Sheridan,  (Super.  N.  Y.)  24  K  I. 
S*  116. 

Slander. 

See  "libel  and  Slander." 

Societies. 

See    ''Associations;"     "Benevolent     Societies;" 
"Gorporations;"  "Religious  Sodetiea.'* 

Special  Term. 

Authority  in  chambers,  see  "Judge." 

SPECIFIC  FEBFOBMAirCE. 

Contracts  enforceable. 

1.  Defendant  agreed  to  deliver  to  plaintiff 
stock  in  a  corporation  to  be  organised,  nnder  la 
afnreement  between  him  and  the  owner  of  a 
patent  for  the  operation  of  the  inTcntion.  hj 
which  agreement  defendant  was  to  oi^aiiix^ 
the  company,  and  was  to  receive  certain  sti.»-k 
for  so  doing,  provided  he  complied  with  cert->: 
conditions,  which  he  failed  to  do,  by  iea9i>n  'f 
his  inabihty  to  obtain  capital.  Hm,  that  dc> 
fendant's  agreement  with  plaintiffs  conlil  nz 
be  enforced  as  to  stock  in  another  compaa^. 
organized  by  another  person  by  asreemeni  vrit: 
the  owner  of  the  patent  after  defendant's  fiiJ- 
ure,  in  which  company  defendant,  by  a  ne'»»' 
arrangement,  acquired  a  certain  interest.— Ses- 
sions V.  Elwell,  (Sup.)  24  N,  Y.  S.  5J«>. 

S.  Specific  performance  will  be  dea«ed  ^f 
a  contract  to  purchase  land,  the  vendor's  t-L-? 
to  which  depends  on  the  decree  of  a  court  'i 
general  jurisdiction  in  a  suit  in  which  defease 
was  made  by  guardians  ad  litem  appcnnu^i  '^ 
the  court  on  petition  for  the  infant  deff«i- 
ants,  assuming  the  jurisdiction  of  the  court  .k- 
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pended  on  the  service  of  a  subpoena  on  the  In- 
fants, though  the  record  was  entirely  silent  as 
to  whether  a  subpoena,  which  was  issued,  was 
served  on  them;  it  being  necessary  that  the 
presumption  that  the  court  would  not  have  pro- 
ceeded, had  tiiere  been  no  such  service,  should 
be  overcome  by  positive  evidence. — Sloane  v. 
Martin.  (Sup.)  24  N.  Y.  S.  661. 

3.  This  presumption  is  not  overcome  by  the 
fact  that  in  proceedings  subsequent  to  the  de- 
3ree,  leading  up  to  the  execution  of  the  decree 
of  sale,  it  was  stipulated,  for  the  purposes  of 
the  motion,  to  make  the  purchasers  at  the  sale 
take  the  title,  that  the  infant  defendants  had 
not  been  served  with  the  subpoena,  as  it  can- 
not be  presumed  that  it  was  made  because  it 
?ould  not  be  proved  that  such  service  was 
made.— Sloane  ▼.  Martin,  (Sup.)  24  N.  Y.  S. 
661. 

Parol  contracts. 

4.  Defendant  assigned  a  mortgage  to  plain- 
tiff as  a  part  of  the  consideration  for  realty 
<>onveyed  to  her  by  plaintiff.  Subsequently  the 
mortgage  was  found  to  be  worthless,  and  de- 
fendant agreed  by  parol  to  substitute  another 
mortgage.  Hdd  that^  defendant  having  re- 
<;eived  the  consideration  therefor,  such  parol 
agreement  Is  not  within  the  statute  of  frauds, 
and  may  be  specifically  enforced.— Boberge  v. 
Winne,  (Sup.)  24  N.  Y.  S.  562. 

Stare  DeoiBis. 

See  "New  Trial,"  6. 

STATES  AND  STATE  OFEI- 
OEBS. 

Officers  and  agents. 

1.  Const  art.  5,  §  4,  provides  that  the  su- 
perintendent of  state  prisons  shall  have  the 
superintendence,  management,  and  control  of 
state  prisons,  "subject  to  such  laws  as  now 
exist  or  may  hereafter  be  enacted;'*  he  shall 
appoint  the  agents,  wardens,  physicians,  and 
chaplains  of  the  prisons;  and  that  the  agent 
and   warden  of  each  prison  shall  appoint  all 


other  officers  of  such  prison  except  the  clerk, 
subject  to  the  approval  of  the  same  by  the  su- 
perintendent. Mdd^  that  the  power  of  appoint- 
ment and  removal  of  a  keeper  of  a  prison, 
conferred  on  the  superintendent  and  the  agent 
and  warden,  is  subject  to  legislative  limitation 
and  control.-— People  v.  Lathrop,  (Sup.)  24  N. 
Y.  S.  754. 

2.  Laws  1881,  c  488,  S  1,  provides  that 
any  town,  village,  or  dty  may,  at  its  own  ex- 
pense, build  a  oridge  over  a  canal  within  Its 
own  limits,  under  the  direction  of  the  state 
superintendent  of  public  works.  Section  2  pro- 
vides that  such  superintendent  shall  have  sole 
power  of  appointing  and  removing  the  tenders 
of  hoist,  lift,  and  swing  bridges,  but  their 
wages  shall  be  paid  by  the  town,  village,  or 
city  to  the  supermtendent,  to  be  paid  by  him 
to  them.  Held,  that  bridge  tenders  are  em- 
ployes of  the  state,  and  their  compensation 
may  be  determined  by  the  legislature.— Fail- 
JSS  ^;  S*y  ^i  Syracuse*  (Co.  Ot.)  24  N.  Y.  & 
705,  4  Misc.  Eep.  60. 

Statute  of  Frauds. 

Specific  PerfoniH 


See  "Frauds,  Statute  of;" 
ance."  4. 


Statute  of  liliiiitations. 

See  "Limitation  of  Actions.** 

STATUTES. 

See,  also,  "Constitutional  Law." 
Proof  of  foreign  laws,  see  "Evidence,"  12. 
When  deemed  mandatory,  see  "Municipal  Gor- 
porations,"  7. 

RetroBpective  effeot. 

As  it  is  provided  that  Laws  1892,  c.  690, 
which  authorizes  the  reduction  In  taxes  for  re- 
insurance, shall  take  effect  October  1,  1892,  It 
will,  in  the  absence  of  any  provision  showing  an 
intent  that  it  shall  be  retroactive,  relate  only  to 
reinsurance  after  that  date.— People  v.  Reliance 
Marine  Ins.  Co.,  (Sup.)  24  N.  Y.  S.  190. 


STATUTES  CITED  AND  CONSTRUED. 


NEW  YORK. 
Constitution  1840. 


Art.  1,  I  6 
t.  3,  I  4 


Art 
Art 
Art. 
Art. 


.  6,  |( 


18,23. 


054 
480 
564 
754 
831 


CODB  OT  PVOCEDUUM. 

S  274 987 

CoDB  ov  Civil  Procedcre. 

Ch.  12,  tit  4 68 

Ch.  16.  tit.  2,  art  4 ;^J)9 

Ch.  23,  tit.  1 909 

§§   14,   16 487,489 

§  78 ms 

§  340.  subds.  1,  3 834,  836 


|§  370-;j72 345 

382 346,369,1080 

388 369 

395 313 

415 347,350 

416 101 

449 118 

454 783 

S  488 328 

§  494 179 

§§498,499 328 

§506 1120 

§521 300,327 

§§539,540 256 

§  603 '155,  («^7 

§   604 ()55,909 

§  6.^S 101 

§  {\H'2 4S3 

§707 80 


§  723 830 

J  779..^ 487,805 

§780 113 

i  829 96,980 

r834,  836 144 
840. 15 
982 20 
983.  subd.  2 632 
1002. 803 

§  1010 783 

i  1013 332 

!  1018 1097 

§  1019 888 

I  1021 783 

i  1204 1035 

§  1274 522 

§  1279 191, 1020, 1022 

I  1300 490 

i  1352 69 
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I  1378 146 

ii  1526 241 

i|1532,  1533 771 

i,  1577! 411 

i  1674. 921 

1743 917,1034 

1770. 1034 

1780. 79 

}  1823,  1825 468.471 

I  1825-1827,  1835,  1836..  287 

i  1919 971 

i  1925.   Supplemented  by 
Laws     isa,     ch.     531; 

Laws  1887,  ch.  673 

962,10r76 

i§  2067,  2070,  2072 399 
2140. 656 
2244.  Amended  by  Laws 

1803,  ch.  705 913 

I  2266. 914 

I  2281 546 

\  2458 828 

2472 311,706 

2481,  subd.  6 717 

2544. 505 

2646 1059 

i  2552 468 

2589 .1060 

i  2606 719 

t  2620 722 

t  2685 65 

r§  2700-2702 419 

t  2717,  subd.  2 847 

i§  2717-2719 287 

i  27ia 311,847 

:\  2724,  snbd.  4 182 

i  2729 719 

!  2734 725 

I  2736,  2744 98,99 

if  2804,  2805 310 

i  2818 540 

i  2822 283 

2827 506 

iS  2916,  2918 1095 

ii  3039 817 

i  3063 

343, 977, 1011. 1083, 1095 

f  3066,  subd.  5 1088 

'  3228 803,805 

3230. 329,1079 

3236 803 

3244 8 

3246 287 

3247 621 

3251 803 

3253 329.422 

i§  3365,  3375,  3376 68,  69 

3393 423 

CoDB  OF  Criminal  Procedure. 

Ch.  2,  I  39 398 

§§  150,  151 974 

I  154  373 

l§  158,"  i6ii'i6A; ; ;  *.  .* ! ;  .*  *.  974 

ft  289 727 

§S  542,  549  et  seq..  .1115-1117 
§1  861,  873,  874 398,  400 

Penal  Code. 

S  106.  Amended  by  Laws 

1892,  ch.  662 195 

f  253 727 


11  282,  283 1111 

§  292.  Amended  by  Laws 
1892,  ch.  309. .  .500,  776,  781 

I  510. 201 

I  527 519 

i  714. 727 

Blisb'  Annotated  Code. 
Vol.  3,  ch.  23 60 

Revised  Statutes. 

Volume  1. 
Pt  1,  ch.  18,  tit.  4,  §  4. . .  693 

Pt  2,  ohs.  1,  2 322,  323 

Page  389,  f  4 7 

Page  389,  |5 64 

Page  662 261 

Page  723,  §§  14,  15 874 

Page  725.  §§  32,  33 770 

Page  726,  §§  37,  38 874 

Page  728,  f  55 29 

Page  729,  I  56 95 

Page  737,  |  128 29 

Page  742,  §14 409 

Page  749,  {4 874 

Page  773,  §  2 29 

Volume  2. 
Pages   474,   475,    §§    102, 

Fifth  EdUioiu 

Volume  3. 

Page  179,  §  63 136 

Seventh  Edition, 

Volume  3. 

Pages  2176,  2205,  2326.. .  953 

Eighth  Edition. 
Volume  3. 


Page  2106,  §  14. 
Page  2111,  §§  29, 


475 

31,  32. . 

475.  476 
Page  2389,  8  1 137 

Volume  4. 

Page  2435,  §40 862 

Page  2451,  §  137 946 

Page  2453.  f  147 252 

Page  251(5,  §§  3,  4 862 

Page  2685 398 

Blrdseye^s  Edition, 

Page  26.  §§  82,  83 400 

Page  86.  §  16 473 

Pages  567,  568,  §§  149, 154  6,  7 

Page  2961,  §  52 7 

Page  3343,  I  42 846 

Page  3345.  §53 841 

Citt  Charters. 
Rochester,     §     41.     Laws 

1880,  ch.  14 951 

Yonkers,  tit.  1,  §  1.    Laws 

1881,  ch.  184.    Amended 

by  Laws  1892,  ch.  54. .  629 
Yonkers,  tit.  2,  5  1.    Laws 
1881,  ch.  184.    Amended 
by  Laws  1892,  ch.  54. . .  629 


Yonken,  tit.  9.  f  1.  Ljlvs 
1881,  ch.  184 ^ 

Laws. 
1830,  ch.  75,  §  2,  sabd.  5. 
Amended  by  Laws  1834 
ch.  250;  Laws  1ST2,  ch. 
630 214 

1833,  ch.  279,  §1 374 

1834,  ch.  250 214 

1837.  ch.  460 1« 

1845,  ch.  180,  (  26.  Amend- 
ed by  Laws  1S47,  <di.4^  974 

1846,  ch.  300.  Amended  by 
Laws  1846,  ch.  14 740 

1846,  ch.  14. 7*> 

1847,  ch.  133,  §  9 847 

lSi7,  ch.  210 4*2 

1847,  ch.  274. 7*> 

1847,  ch.  455 974 

1848,  ch.  40.  §f  10, 11,.568.5<® 

1848,  ch.  40.  §   12 «5 

1850,  ch.  140,  §§  44,  49. .  690 

1850,  ch.  28a 550 

1855,  ch.  231 740 

1857,  ch.  628,  §  21 740.  74.1 

1862,  ch.  385 1(fe4 

1864,  ch.  555,  §  Oe.  Amen^I- 

ed  by  Laws  18S9.  eh.  323     5 

1866,  ch.  139,  §S  2.  8 ^ 

1866,    ch.    220.     Amended 

by  Laws  1890,  ch-  470..  2^ 

1866,  ch.  832 975, 9TS 

1869,  ch.  199,  tit.  2,  5S  U  8  532 

1869,  ch.  907,  §  4.  Amend- 
ed W  Laws  1871,  ch.  2«  9eR 

1870,  ch.  175 74a  741 

1870,  ch.  277.  I  1 €23 

1870,    ch.    291.     Amended 

by  Laws  1889.  ch.  440. .  184 
1870,  ch.  291,  tit-  1,  H  1. 

7 340,  ^1 

1870,  ch.  291,  tit.  1,  I  11. 

Amended  by  Laws  1878, 

ch.  59,  «  2 339 

1870,  ch.  291,  tit.  1,  f  IS. 

Amended  by  Lawa  1S7S, 

ch.  59,  §  4 34'^ 

1870,  ch.  291,  tit.  a.  I  3. 

subd.  5 2:^ 

1870,  ch.  291,  tit.  8,  §  2. .  3*» 

1871,  ch.  283 9^ 

1871,  ch.  535 93:. 

1872.  ch.  408.  Amended  by 
Laws  1880,  ch.  145; 
Laws  1802,  ch.  91 SSI 

1872,  ch.  630,  §  2 214 

1873,  ch.  36 806 

1873,  ch.  505 7« 

1873,  ch.  549,  §6 741 

1873.  ch.  643 S73 

1873,  ch.  661,  $  1.  Amemi- 

ed    by    Laws    1874,    i^. 
464 485 

1873,  ch.  737 9t?: 

1874,  ch.  444.  §  2 741 

1874,  ch.  464 4ffi 

1875,  ch.  482,  §  1,  subd.  5. 
Amended  by  Laws  1S80L 
ch.  320 «rS 

1876,  ch.  611 990 
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1876,  ch.  341,  S  1.  Amend- 
ed by  LawB  1877,  ch. 
321 746 

1877,  ch.  321 746 

1877,  ch.  466,130 11 

1878,  ch.  58,  H  2§4. .  .339, 340 

1879,  ch.  145,  T  2.  Re- 
pealed  by  Laws  1892,  ch. 
401,112 1020 

1879,  ch.  189 376 

1879,  ch.    489.    Amended 

by  Laws  1885,  ch.  276. .  190 

1880,  ch.  14,  §  41.  Roch- 
ester City  Charter 951 

1880,  ch.  145 831 

1880,  ch.  320 563 

1880,  di.  542,  SI  19,  20. 
Amended  by  l4iWB  1889, 

ch.  463,  51 208,209 

1881,  ch.  184,  tit.  1,  §  1. 
Yonkers   City   Charter. 
Amended  by  Laws  1892, 

ch.  54 629 

1881,  ch.  184,  tit  2,  S  1. 

Yonkers    City    Charter. 

Amended  by  Laws  1802, 

ch.  54 629 

1881,  ch.  184,  tit  9,  8  1. 

Yonkers  City  Charter.. .  629 
1881,  ch.  184.  tit  9,  8  2. . .  625 
1881,  ch.  488,  «  1,  2....  705 

1881,  ch.531 962 

1882,  ch.  185 542 

1882,  ch.  410,  f  474 88 

1882,  ch.  410,  88  661,665..  730 
1882,  dh  410,  88  847,  942 

760,762 
1882;  ch.410,  81380 828 


1883,  ch.  113.  Amended  by 
Laws  1884.  ch.  281 234 

1883,  ch.  298,  tit  21 1046 

1883,  ch.  298,  8  7.  Amend- 
ed by  Laws  1886,  ch. 
444;  Laws  1891,  ch.  286  650 

1883,  ch.  298,  8  34 650 

1883,  ch.  392 63 

1884,  ch.  281 234 

1884,  ch.  308 182, 183.  234 

1886,  ch.  270.  8  3,  subd.  4  626 

1885,  ch.  276.  Re-enacted 

in  Laws  1892,  ch.  690. ,  190 

1885,  ch.  328,  §1 746 

1886,  ch.  342,  8  1 601,  781 

1885,  ch.  342,  8  4 757 

1885,  ch.342,  8  5 781 

1885,  ch.  342,  818 830 

1885,  ch.  342,  8  24,  subd.  6  921 

1885,  ch.  483 714,  716 

1886,  ch.  155.  8  3 .398 

1886,  ch.  316.  8  1 7 

1886,  ch.  444. 650 

1887,  ch.  401.  Amended  by 
Laws  1890,  ch.  26 692 

1887,  ch.  462,  8  8 403 

1887,  ch.  464,  88  1,  2....  754 

1887,  ch.  503. 8, 448 

1887,  ch.  537 1135 

1887,  ch.  673 962 

1887,  oh.  713,  8  1 713 

1887,  ch.  713,  8  25.  Amend- 
ed by  Laws  1889,  ch.  479  713 
1889,  ch.  291,  8 18.  Amend- 
ed by  Laws  1890,  ch.  314  960 

1889,  ch.  .^28 6 

1889,  ch.  380 705 

1889,  ch.  382,  8  30 754 


1889,  ch.  406,  ii  1,  2,  30. . 

321-323 

1889,  ch.  440 182^ 

1889,  ch.  463,  8  1 208 

1889,  ch.  479.  Repealed  by 
Laws  1892,  ch.  399,  8 

23 713 

1890,  ch.25 592 

1890,  ch.  314 960^ 

1890,  ch.  470 234 

1890,  ch.  564,  8  48 693 

1890,  ch.  564.  8  57 567 

1890,  ch.  564^  8  73 939* 

1890,  ch.  565 694 

1890,  ch.  565,  812 566 

1890,  ch.  567,  §24 939 

1890,  ch.  568,  I  16 615- 

1800,  ch.  568,  8  105 460 

1891,  ch.  286 650- 

1892,  ch.  54,  H  1-3. .  .629, 630- 

1892,  ch.  91. 831 

1892,  ch.  99 1046, 104^ 

1892,  ch.  171,  8  15 1039" 

1892,  ch.  309 776,  781 

1892,  ch.  399,  8  23 713 

1892,  ch.  401,  88  2,  3,  5. . 

_  1020, 1024 

1892,  ch.  401,  88  31,  41 . . 

_  730. 742^ 

1892,  ch.  401,  8  45 1020 

1892,  ch.  481 808,  815 

1892,  ch.  504 922^ 

1802,  ch.  662 195 

1802,  ch.  677,  8  8 6.94 

1892.  ch.  683.  88  53,  66. . .  378 

1892.  ch.  690,  88  1,  22. 
293 190-192 

1893,  ch.  481 74(5 

1803,  ch.  705 913 


Stay. 

Stay  for  failure  to  pay  costs,  see  ''Coets»"  U. 

Stipulatlonfl. 

See  "Practice  in  Ciyn  Cases,"  4. 

Stock. 

Corporate,  see  ''Corporations,"  10. 

Stockholders. 

Of  corporation,  see  "Corporations,"  11-14. 

Street  Railroads. 

See  "Horse  and  Street  Railroads.'* 

Streets. 

See  "Highways;"  "Municipal  Corporations.** 
Dedication  of,  see  "Dedication." 

Summons. 

See  "Writs.** 

Supplementary  Proceedings. 

See  "Execution,"  2-4. 


Surety. 

See  "Guaranty;"  "Principal  and  Surety.'* 

Surrogate  Ck>urts. 

See  "Courts,"  2. 

TAXATION. 

Legacy  taxes,  see  "Descent  and  Distribution.**^ 
School-district  taxes,  see  "Schools  and  School 
Districts." 

Of  oorporatiODB  and  capital  stook. 

1.  Where  a  portion  of  the  capital  stock  of 
a  domestic  corporation  employed  within  the 
state  is  real  property  subject  to  local  taxation, 
the  comptroller,  in  estimating  for  taxation,  un- 
der Laws  1880,  the  amount  of  capital  stock  of 
such  corporation  employed  within  the  state,  is 
not  compelled  to  deduct  therefrom  the  real  es- 
tate locally  taxed.— People  t.  Campbell,  (Sup.V 
24  N.  Y.  S.  208;   Id.  212. 

2.  The  amount  of  capital  employed  by  any 
corporation  within  the  state  is  a  question  of 
fact  for  the  comptroller.— People  ▼,  Campbell, 
(Sup.)  24  N.  Y.  S.  208;  Id.  212. 

8.  Laws  1880,  c.  542,  §  20,  as  amended  by 
Laws  1889,  c.  463,  §  1,  provides  that  the  ac- 
tion of  the  comptroller  on  the  application  of 
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any  person  or  corporation  for  a  resettlement  of 
accountB,  as  the  basis  of  taxation,  may  be  re- 
viewed by  the  supreme  court  on  certiorari,  and 
that  the  comptroller  shall  return  the  accountn 
and  all  evidence  submitted  to  him  on  snch  ap- 
plication, and,  if  the  acconnts  shall  be  found 
erroneous,  they  shall  be  corrected  by  the  su- 
preme court  Held,  that  the  decision  of  the 
comptroller  would  not  be  disturbed  unless  clear- 
ly erroneous.— People  v.  Campbell,  (Sup.)  24  N. 
Y.  S.  208:  Id.  212. 

4.  On  application  by  relator  for  a  review  of 
accounts,  it  appeared  that  it  was  a  New  York 
corporation,  with  its  principal  place  of  bupinesa 
in  that  state.  That  86,000  shares  of  its  stock 
had  been  issued,  worth  $30  per  share.  That  its 
wire  and  pole  mileage  in  the  state  was  7.378 
miles.  That  the  amount  invested  in  poles  and 
wire  within  the  state  was  $175,000;  its  month- 
ly bank  balance,  $14,714.51;  the  amount  paid 
for  rent,  $52,997.77;  and  for  salari^  and  ex- 
penses, $327,254.76.  That  relator  also  held  stock 
in  subsidiaiy  telegraph  companies  of  the  par 
value  of  $5,649,070.  Held,  that  it  waa  not 
shown  that  the  comptroller  erred  in  determining 
on  $419,965  as  the  amount  of  relator's  capital 
stock.— People  v.  Campbell,  (Sup.)  24  N.  Y.  S. 
208;   Id.  212. 

Insurance  companies. 

5.  Under  Laws  1885,  c.  276,  authorizing  re- 
duction in  taxes  on  the  amount  of  premiums  re- 
<!eived  by  a  company  reinsuring  m  companies 
authorized  to  issue  policies  in  the  state,  a  for- 
eign marine  insurance  company  is  not  entitled 
to  the  reduction,  the  act  being  an  amendment 
of  Laws  1879,  c.  489,  which  refers  exclusively 
to  fire  insurance  companies.— People  v.  Reliance 
Marine  Ins.  Co..  (Sup.)  24  N.  Y.  S.  190. 

tt.  Laws  1892,  c.  690,  the  provisions  of 
which  are  made  applicable  to  all  corporations 
authorized  to  make  insurance,  and  which  re- 
onacts  the  provisions  of  Laws  1885,  c.  276,  au- 
thorizes the  reduction  in  taxes  for  reinsurance 
in  the  case  of  foreign  marine  insurance  com- 
panies.—People  V.  Reliance  Marine  Ins.  Co., 
(Sup.)  24  N.  Y.  S.  190. 

Place  of  taxation. 

7  Laws  1883,  c.  392,  provides  that  all 
debts  and  obligations  for  the  payment  of  money 
due  or  owing  to  persons  residing  in  this  state, 
however  or  wherever  secured,  shall,  for  the  pur- 
poses of  taxation,  be  deemed  personal  estate 
within  the  state.  Held,  that  one  whose  main 
establishment  is  in  the  city  of  Newport,  R.  I., 
where  he  votes  and  is  taxed,  but  who  nlso  has  a 
winter  residence  in  New  York,  is  not  a  resident 
of  New  Vork,  within  the  statute.- People  v. 
Barker,  (Snp.)  24  N.  Y.  S.  (Mi. 

8.  On  an  issue  as  to  whether  the  assessors 
of  S.  town  rightly  assessed  land  in  that  town 
belonging  to  plaintiff,  which  adjoined  his  farm 
In  C.  town,  it  appeared  that  plaintiff's  farm- 
house was  partly  in  each  town;  that  he  claimed 
to  reside,  voted,  and  had  held  office  in  C; 
and  that  the  land  in  question  was  used  by  him 
in  connection  with  his  farm,  though  separated 
by  a  highway.  Hrld,  in  trespass  against  the 
assessors  for  selling  plaintiff's  property  to 
l>a.v  a  tax  assessed  on  such  land,  that  a  ver- 
dict for  plaintiff  would  not  be  disturbed.  Dorn 
v.  Backer,  61  N.  Y.  261,  followed.— Gordon 
V.  Backer,  (Sup.)  24  N.  Y.  S.  1018. 


Equalisation. 

1  J'  ^  asscBsment  at  $00,000  of  r^to^g 
iSio  Aa7^^^,  ^®  7^^  before  wa«  aaaes^d  at 
1^42,000,  will  not  be  reduced  on  the  xromid  tttt 
it  IS  proportionately  higher  than  other  land  in 
the  town,  where  it  had  increaiM  in  vaJne  about 
oO  per  cent  since  the  previous  aasessmoit,  asd 
the  parcels  with  which  relator  compared  his 
land  were  assessed  higher  than  relator's  laod 
in  proportion  to  the  values.  —  PeopJe  v.  Van 
Nostrand,  (Sup.)  24  N.  Y.  S.  513. 
Paying  taxes  on  anotlier's  property^ 
Beimbursement 
10.  A  mortgagee  of  an  undivided  interest  in 
land  who  pays  the  taxes  on  the  whole  tract  is 
a  volunteer,  and  cannot  subject  the  whole  tnt 
to  a  lien  for  the  taxes  so  paid;  ConsoUdatk^i 
Act,  (Laws  1882,  c.  410,)  §  847,  providing  that 
the  owner  of  an  undivided  interest  in  land  naT 
pay  his  proportionate  share  of  the  taxe&.— 
Koehler  v.  Hughes,  (Sup.)  24  N.  Y.  S.  760,  4 
Misc.  Rep.  23a. 

TENANCY  IN  COMMON. 


See,  also,  "Partition." 

Aooonnting  between  cotenants. 

Decedent  and  another,  tenants  in  com- 
mon of  a  farm  and  dairy,  agreed  that,  darir? 
the  year  1891,  decedent  should  conduct  tli* 
farm  and  dairy,  and  should  have  seven-tenths 
of  the  products;  the  other  to  have  tlu^e-tenth* 
The  proceeds  were,  by  consent,  paid  to  deced«>Gt. 
and  after  his  death  to  his  estate.  Heli.  ih*: 
the  other  tenant  in  common  should  "be  paid  tis 
shwe  of  the  profits  out  of  the  money  recdrei 
hj  decedent  from  the  sale  of  the  prodacts.  and, 
if  necessary,  out  of  the  proceeds  of  any  prw^-- 
ty  owned  by  the  parties  in  common,  and  th^t 
the  administrators  should  retain  the  balanr^ 
only,  for  division  among  general  creditor*. —la 
re  Lucy's  instate,  (Surr.)  24  N.  Y.  S.  3a2L  4 
Misc.  Rep.  349;    In  re  Murphy,  Id. 

TENDEB. 

Neoessity. 

1.  Where  the  owner  of  mortgaged  propprtj 
tenders  the  amount  due  to  the  holder  of  the 
mortgage,  who  refuses  to  accept  it,  action  tft 
cancel  the  mortgage,  at  the  instance  of  th^ 
property  owner,  cannot  be  maintained,  anlr<v 
at  the  commencement  of  the  action,  he  pjiys 
the  amount  of  his  tender  into  court. — ^Foster  t. 
Mayer,  (Sup.)  24  N.  Y.  S.  46. 

Waiver  of  objections— Aoceptance. 

2.  The  owner  of  mortgaged  property  Uy- 
dered  the  amount  due  on  the  mortgages,  whi  :li 
was  rejected.    He  then  sued  to  cancel  the  nK.-t- 
gages,   but  did  not  bring  the   amount  of  tt^ 
tender  into  court.     Subsequ«itly,   the  amooit 
was  brought  in.  by  order  of  court,  and  defes^i 
ant  thereupon  insisted  on  taking  the  same,  ta-i 
was  allowed  to  do  so  by  the  court,      ffdd  that, 
by  such  action,  defendant  accepted  the  tend'^. 
and  thereby  waived  the  objection  that  the  mx- 
ey  was  not  paid  into  court  at  the  conuneice- 
S®v  ^J  ^^®  action.— Foster  v.  Mayer»  (Supui  ii 
N.  Y.  S.  46. 
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Tdstamentary  Oapadty. 

See  "Wills,"  1-4. 

Testamentary  Powers. 

See  "Powew,"  1. 

Theaters  and  Shows. 

Prohibition  of  appearance  of  infants  in  theat- 
rical exhibitions,  see  "Constitutional  Law," 
3;  "Infancy,"  2. 

Time. 

Of  essence  of  contract,  see  "Vender  and  Pur- 
chaser," 2. 

Torts. 

See  '^Deceit;"  'Talse  Imprisonment f*  ••Fraud;" 
••Libel  and  Slander;"  ••Malicious  Rrosecntion;" 
••Negligence;"  "Trespass;"  "Troyer  and  Con- 
version." 

Of  seryants,  liability  of  master,  see  "Master 
and  Seryant,"  1,  2. 


Towns. 


Action  on  town  bonds, 
Cases,"  2. 


••Venue  In  Ciyll 


TRADE-MASKS  AND  TBADB- 

NAMES. 

What  will  be  protected. 

1.  One  J.  originated  and  advocated,  in  a 
foreign  country,  the  use  of  a  distinctive  kind  of 
sanitary  underwear.  The  underwear  was  man- 
ufactured by  various  persons  and  used  several 
years  before  a  certain  firm  began  its  manu- 
facture in  the  foreign  country,  under  an  ar- 
rangement with  J.  for  its  exclusive  manufac- 
ture, and  the  use  of  his  name  in  connection  with 
other  terms  used  by  him  to  designate  his  pecul- 
iar kind  of  underwear,  as  a  trade-mark.  Held, 
that  such  firm  did  not  have,  seven  years  there- 
after, any  exclusive  proprietary  right  in  the 
name  of  J.,  as  applied  to  underwear  in  the 
United  States,  where  underwear  having  the 
same  descriptive  name  had  been  sold  by  various 
dealers  for  years,  even  if  it  acquired  such  right 
In  such  foreign  country.— Dr.  Jaeger's  Sanitary 
Woolen  System  Co.  v.  Le  Boutillier,  (Super.  N. 
Y.)  24  N.  Y.  S.  880. 

InfHngemen  t — Injunction . 

8.  Plaintiff,  the  Charles  S.  Higgins  Com- 
pany, was  incorporated,  and  to  it  was  sold  by 
a  firm,  of  which  Charles  S.  Higgins  was  a 
member,  a  soap  manufacturing  business,  with 
the  good  will  tnereof,  all  trade  nuirks,  names, 
.ind  deyices  used  in  distinguishing'  the  manu- 
factured product,  and  the  right  to  all  secret 
processes  used;  and  it  was  further  provided 
that,  so  long  as  Charles  S.  Higgins  was  re- 
tained at  a  certain  salary  by  the  corporation, 
he  would  not  make  or  sell  soap  in  a  certain 
city  except  for  the  corporation.  After  going 
out  of  its  employ,  he,  with  his  wife,  son,  and 
two  other   persons,   organized   defendant,    the 


Higgins  Soap  Compsny,  which  manufactured 
soaps  with  marks  and  wrappers  thereon  re- 
sembling those  of  plaintiff  only  in  the  use  of 
the  word  "Higgins."  Hdd,  that  defendant 
would  not  be  enjoined  from  conducting  its 
business,  it  having  the  right  to  use  the  name 
"Higgins,"  and  there  being  nothing  else  to  show 
that  there  would  be  confusion  among  purchas- 
ers, or  that  defendant's  business  was  carried 
on  to  deceive  the  public. — Charles  S.  Hicgins 
Co.  v.  Higgins  Soap  Co.,  (Sup.)  24  N.  Y.  S. 
801. 

8.  Where,  in  an  action  to  enjoin  defendant 
from  selling  certain  underwear  under  a  descrip- 
tive name  used  by  the  inventor,  J.,  it  appears 
that  the  kind  originated  by  J.,  and  manufac- 
tured and  sold  by  plaintiff,  were  all-wool  gar- 
ments, and  that  defendant,  by  the  use  of  such 
name  to  designate  the  kind  and  quality  of  his 
goods,  sold  as  the  same  kind  of  underwear  an 
inferior  article  containing  a  substantial  admix- 
ture of  cotton,  such  use  is  a  deceptive  represen- 
tation, against  which  plaintiff  is  entitled  to  an 
injunction.— Dr.  Jaeger's  Sanitary  Woolen  Sys- 
tem Co.  V.  Le  Boutillier,  (Super.  N.  Y.)  24  N. 
Y,  S.  800. 

4.  In  such  case  defendant  will  be  enjoined 
from  advertising,  or  in  any  way  represonting, 
that  the  underwear  sold  by  him,  containing  an 
admixture  of  cotton,  is  the  kind  and  quality  of 
underwear  designated  by  the  use  of  such  name, 
and  from  so  using  J.'s  name  in  connection  with 
the  word  "Grenuine,"  or  other  word  or  words,, 
and  from  advertising  or  representing  his  under- 
wear by  any  designation  containing  such  name. 
—Dr.  Jaeger's  Sanitary  Woolen  System  Co.  v. 
Le  Boutillier,  (Super.  N.  Y.)  24  N.  Y.  S.  800. 

Penal   actions  —  Using    another's  milk 
oans. 

5.  In  an  action  for  the  penalty  provided  by 
Laws  1887,  c.  401.  as  amended  by  Jiaws  1800, 
c.  25,  for  using  or  having  in  one's  possession^ 
without  the  consent  of  the  owner,  the  milk  can 
of  another,  stamped  with  his  name,  the  evi- 
dence showed  that  defendant  owned,  but  had 
leased,  the  spring  house  in  which  the  can  was 
found;  that  the  lessee  had  agreed  to  milk  de- 
fendant's cows,  cool  the  milk,  and  deliver  it 
at  the  side  of  the  road;  that  defendant,  accord- 
ing to  his  agreement,  furnished  the  cans;  but 
that  the  one  belonging  to  plaintiff  was  not 
among  those  furnished  by  him,  and  was  not 
known  by  him  to  be  on  the  premises.  There 
was  no  evidence  that  the  can  was  ever  used  for 
defendant's  milk.  Held,  that  he  was  not  liable. 
—Pound  V.  Molyneaux,  (Sup.)  24  N.  Y.  S.  602. 

TBESFASS. 

When  lies. 

1..  Where  a  landowner  grants  to  another 
a  right  of  wa;jr  over  his  land,  and  the  grantee 
agrees  to  maintain  gates  at  each  end  of  the 
way,  and  keep  them  closed  except  when  pass- 
ing through  them,  the  latter  is  not  liable  in 
trespass  by  the  former's  grantee  for  willfully 
leaving  one  of  such  gates  open  when  using 
such  way,  so  that  plaintiff's  stock  escaped 
into  the  public  highway,  but  plaintiff's  remedy 
is  for  damages  for  breach  of  covenant.— Hill 
y.  Bartholomew,  (Sup.)  24  N.  Y.  S.  044. 
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Damages. 

2.  In  an  equitable  action  against  a  rail- 
road company  for  illegally  aaing  plaintiff's 
land  for  a  switch,  loss  of  the  use  of  the  prem- 
ises up  to  the  time  of  the  trial  may  be  in- 
<cluded  in  the  damages.— Burditt  v.  New  York 
Cent  &  H.  R.  R.  Co.,  (Sap.)  24  N.  Y.  S. 
1137. 

TBIAK 

See,  also,  "Appeal;"  "Continuance;"  "Discov- 
ery;" "Evidence;"  "Judgment;''  "Jury;" 
"New  Trial;"  "Pleading;"  "Practice  in  CivU 
Cases;"  "Reference;"  "Witness." 

Argument  of  counsel. 

1.  It  is  proper  for  counsd  to  read  to  the 
Jury    pleadings    filed    by    the    adverse    party, 
though  not  regularly  introduced  in  evidence.— 
Tobin  V.  Sykes,  (Sup.)  24  N.  Y.  S.  943. 
Objections  to  evidence. 

2.  Where  an  objectionable  answer  cannot 
be  reasonably  apprehended  from  the  question 
asked,  the  failure  to  object  to  the  question 
asked  does  not  render  the  answer  competent. — 
Patterson  Gas  Crovemor  Co.  v.  Glenby,  (0>m. 
PI.  N.  Y.)  24  N.  Y.  S.  575. 
Instruotions. 

S.  In  an  action  for  trespass  on  a  private 
road,  the  only  evidence  of  any  grant  between 
plaintiff  and  defendant  was  that  each  used  a 
portion  of  the  other's  land,  and  the  evidence 
was  conflicting  as  to  whether  the  same  line  of 
travel  had  been  used  by  them.  It  appeared  that 
•defendant  forbade  plaintiff  to  use  his  land,  and 
that  thereafter  plaintiff  forbade  defendant  the 
use  of  his  land.  Held,  that  it  was  error  to 
•charge  that,  there  being  no  direct  evidence  of 
an  agreement  under  which  the  user  commenced, 
there  is  nothing  to  rebut  the  presumption  of  a 
mutual  grant,  as  such  charge  was  practically  a 
decision  that  there  was  a  mutual  grant,  when 
It  was  a  question  for  the  jury.— Veeder  v.  Rel- 
yea,  (Sup.)  24  N.  Y.  S.  188. 

4.  In  an  action  against  a  railroad  company 
for  killing  plaintiff's  intestate  at  a  crossing, 
where,  at  defendant's  request,  the  court  has 
charged  that  deceased  was  bound  to  take  all 
precautions  which  the  surrounding  circum- 
stances would  permit,  and  use  every  precau- 
tion, it  is  not  error  to  refuse  a  subsequent 
request  to  charge  that  it  was  his  duty  to  wait 
until  the  obstructions  ceased  to  Interfere  with 
his  view,  before  attempting  to  cross  the  track. 
—Puff  V.  Lehigh  Val.  R.  Co.,  (Sup.)  24  N.  Y.  S. 
1068. 

Exceptions. 

5.  Where  a  party  asks  the  court  to  charge 
several  propositions,  and  the  court  refuses  so 
to  do,  an  exception  to  the  refusal  "to  charge 
as  requested"  is  not  sufficiently  definite  to  be 
available.— Yale  v.  Curtiss,  (»up.)  24  N.  Y.  S. 
flftl. 

Trial  by  court. 

6.  On  a  trial  before  a  judge,  the  fact  that 
he  was  absent  when  a  part  of  the  testimony 
was  taken,  and  did  not  require  the  stenographer 
to  reduce  it  to  writing,  is  not  ground  for  vacat- 
ing the  judgment  when  there  was  no  dispute 
about  the  facts.— Crook  v.  Hamlin,  (Sup.)  24  N. 
Y.  S.  54a. 


TKOVEB  AND  OONVBBSIOS. 

When  lies. 

1.  In  an  action  for  conTerskm  of  mtrron 
claimed  by  plaintiff  under  a  chattel  mongage, 
it  appeared  that  the  mirrors  were  in  different 
apartments  of  a  building  occupied  by  toianti 
of  defendant's  predecessor  in  tiUe,  defendant 
having  purchased  the  building  at  a  aale  und«r 
a  mortgage.  Afterwards,  some  of  the  tenants 
moved  out,  and  defendant,  with  notioe  of  plain- 
tiff's claim,  relet  the  apartments,  with  the  mir- 
rors in  them,  to  other  tenaats.  Hdd^  that  it 
was  error  to  dismiss  the  complaint  on  the 
ground  that  plaintiff  did  not  show  that  defend- 
ant was  in  actual  possession  of  the  mirrors.— 
Wilson  V.  Cnmmhi^  (Super.  N.  Y.)  24  N.  T. 
S.  115. 

Demand. 

2.  Failure  to  serve  process  fai  an  actlaD 
within  30  days  after  an  attadiment  had  bees 
granted,  as  required  by  Code  Civil  Proc.  f  63S, 
renders  the  attachment  void,  under  eection  416. 
which  provides  that  jurisdiction  acquired  br 
the  granting  of  a  provisional  renaedy  is  liable 
to  be  divested  where  it  is  dependent  os 
some  act  to  be  done  after  the  granting  of  tiie 
provisional  remedy;  and  a  demand  by  the  ovn- 
er  of  the  attached  goods  for  their  return,  after 
the  attachment  had  been  vacated  for  such  fiil- 
ure  to  serve  process,  need  not  be  made  before 
suing  to  recover  the  value  thereof. — Rnser  ▼. 
Union  Distillery  CJo.,  (City  Ct.  N.  Y.)  24  N.  Y 
S.  101,  4  Misc.  Rep.  26& 

Damages. 

8.  Where  logs  are  converted,  sawed  into 
lumber,  and  drawn  to  market  by  defendant 
but  the  conversion  is  not  willfuL  or  an  intend- 
ed defiance  of  plaintiff's  tide,  the  measure  of 
damages  is  the  value  of  the  Inaiber  at  the 
mill,  instead  of  the  value  enhanced  by  the 
expense  of  drawing,  it  to  market. — ^Penfidd  v. 
Sage,  (Sup.)  24  nTY.  S.  994. 

Trust  Companies. 

See  "Depositaries.** 

TBXTBTB. 

Validity  of  trust  provision  in  will,  eee  "Gooi&t 
of  Laws." 

Express  trusts. 

1.  A  certificate  of  stock,  with  a  valid 
transfer  thereof,  was  delivered  to  one  F..  siu! 
received  by  him,  for  the  purpose  of  appjvinir 
the  proceeds  to  the  use  of  charitable  corrMra- 
tions,  the  names  of  which  were  not  then  state*: 
to  him.  On  the  next  day  the  donor  gave  F.  a 
written  statement  of  the  purposes  tot  whkk 
he  was  to  use  the  stock,  referring  therein  to  s 
list,  which  was  given  to  him  at  the  same  time, 
of  the  charitable  corporations  to  be  benefit^l 
Hdd,  that  a  valid  and  irrevocable  trust  was 
created.— Bliss  v.  Foedick,  (Sup.)  24  N.  Y.  b. 
939. 

'a.  1  Rev.  St.  p.  728,  §  55.  dedarw  thsr 
express  trusts  may  be  created  for  the  follow- 
ing purposes:  "(3)  To  receive  the  rents  acd 
profits  of  land,  and  apply  them  to  the  use  of 
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any  person,  during"  life,  or  for  a  short  term. 
Pacre  773,  i  2,  makes  the  provisions  in  regard 
to  real  estate  applicable  to  personal  property. 
Hdd,  that  a  derise  to  trustees,  of  certain  money, 
to  invest  same,  and  pay  over  the  income  as 
provided,  creates  an  express  trust,  clothing  the 
trustees  with  the  legal  title.— Maitland  v.  Bald- 
win, (Sup.)  24  N.  y.  S.  29. 
Appointment  of  trustees. 

8.  A  will  directing  the  executor  to  pay  the 
interest  of  a  certain  sum  to  a  brother  for  life, 
and  on  his  death  distribute  tlie  principal  among 
certain  persons,  and  to  pay  the  interest  of  an 
equal  sum  to  a  sister,  creates  an  express  trust, 
and  on  the  death- of  the  executor  without  fully 
executing  the  trust  the  surrogate  may,  under 
€k>de  ('ivil  Proc.  §  2818,  appoint  a  successor 
trustee.— In  re  Schneider's  Estate,  (Sup.)  24  N. 
Y.  S.  540:    In  re  Hecht.  Id. 

4.  Where  a  valid  trust  has  been  created, 
the  life  beneficiary  of  the  trust  estate  may  aft- 
erwards be  appointed  trustee  by  an  order  of 
the  court.  Van  Brunt,  P.  J.,  dissenting.— Peo- 
ple ▼.  Donohue,  (Sup.)  24  N.  Y.  S.  437. 
Powers  of  trustees. 

5.  Where  trustees  under  a  will  are  given 
power  to  improve  property  if  they  see  fit,  rais- 
ing money  on  mortgage  for  such  purpose,  if  in 
their  judgment  necessary,  they  may  pay  for  im- 
provements so  made  out  of  the  increase  of  in- 
come resulting  therefrom,  when  this  can  be 
ilone  within  two  years.- In  re  Nesmith's  Es- 
tate, (Sup.>  24  N.  Y.  S.  527. 

(^  Where  a  discretionary  power  is  vested 
in  a  trustee  under  a  will  in  regard  to  paying 
over  to  legatees  the  principal  of  certain  be- 
<l  nests,  a  court  of  equity  will  not  abrogate  the 
trust  by  requiring  the  trustee  to  pay  over  the 
principal,  especially  in  the  absence  of  proof  of 
misconduct  on  his  part. — ^Merritt  v.  (forties, 
<Sup.)  24  N.  Y.  S.  561. 

7.  A  testator  left  his  brother  |1,0(X),  and 
•:ippointed  his  sou  trustee  to  use  the  fund  foi' 
the  comfortable  support  of  the  brother,  and  to 
pay  his  funeral  expenses  on  his  death.  Hdd, 
that  the  trustee  had  no  authority  over  the  per- 
son of  the  beneficiary,  and  hence  could  not  com- 
pel him  to  live  at  the  trustee's  house.- In  re 
Tliley's  Estate,  (Surr.)  24  N.  Y.  S.  309,  4 
Misc.  Uep.  338. 

Accounting  by  trustee. 

8.  A  tnistee  under  a  will  deposited  the 
trust  funds  in  the  name  of  a  firm  of  which  tes- 
t4Ltor  and  he  had  been  the  members.  There 
was  no  intention  to  use  the  trust  moneys  thus 
•deposited  for  his  own  benefit,  or  to  strengthen 
his  individual  credit,  and  the  income  was  reg- 
ularly divided  among  those  entitled  thereto. 
The  beneficiaries  under  the  trust  generally  un- 
derstood that  the  funds  were  so  deposited,  and 
for  a  long  time  made  no  objection.  Held,  that 
the  trustee  was  not  chargeable  with  full  legal 
interest  on  moneys  so  deposited. — in  re  Ne- 
smith's Estate,  (Sup.)  24  N.  Y.  S.  527. 

Bights  of  beneficiaries. 

9.  A  statement  of  the  conditions  of  a  trust 
recited  that  the  fund  ($100,000)  was  to  be  ap- 
propriated "in  sums  of  $5,0(K)  each  to  the 
various  charity  organizations,  of  which  a  list  is 
hereto  annexed."  The  list  named  only  10  ben- 
eficiaries.    The  donor's  secretary  testified  that 


the  list  as  first  made  named  20  beneficiaries, 
but  that  it  was  rewritten  <  several  times,  and 
finally  the  number  was  reduced  to  10;  the 
donor  saying  that  each  should  have  $10,000.  in- 
stead of  $0,000.  Bdd,  that  each  beneficiary 
was  entitled  to  $10,000.  —  Bliss  ▼.  Fosdick, 
(Sup.)  24  N.  Y.  S.  »39. 

^LUowance  for  support. 

10.  A  testator  left  his  broiber  $1,000,  and 
appointed  his  son  trustee  to  use  the  fund  for 
the  comfortable  support  of  the  brother.  Held, 
that  the  beneficiary  was  entitled  to  so  much  of 
the  legacy  as  was  necessary  for  his  support, 
without  regard  to  the  question  of  his  ability  to 
support  himself.— In  re  Riley's  Estate,  (Surr.) 
24  N,  Y.  S.  309.  4  Misc.  Rep.  338. 

11.  Where  a  will  does  not  authorize  a  trus- 
tee to  determine  the  amount  to  be  paid  for  the 
support  of  a  beneficiary,  and  does  not  give  the 
beneficiary  the  right  to  determine,  such  amount 
should  be  fixed  by  the  court.— In  re  Riley's  Es- 
tate, (Surr.)  24  N.  Y.  S.  309,  4  Misc.  Rep.  338. 

Remedies  against  trustee. 

12.  A  testator  left  his  brother  $1,000,  and 
appointed  his  son  trustee  to  use  tbe  fund  for 
the  comfortable  support  of  the  brother.  The 
beneficiary  filed  a  petition  under  Code  Cirii 
Proc.  §  2804,  to  compel  the  payment  of  such 
legacy,  alleging  that  the  trustee  refused  to 
provide  a  home  for  petitioner,  or  to  furnish  him 
money  with  which  to  provide  himself  a  home. 
Code  Civil  Proc.  §  2805,  provides  that  if  on 
the  return  of  the  citation,  in  such  a  case,  an 
answer  in  writing,  duly  verified,  is  filed,  set- 
ting forth  facts  which  show  that  it  is  doubtful 
whether  petitioner's  claim  is  valid,  and  deny- 
ing its  validity,  the  petition  must  be  dismissed. 
Hdd,  that  a  verified  written  answer  filed  by 
the  trustee,  denying  the  charge,  and  alleging 
that  he  had  performed,  and  was  willing  to  per- 
form, the  duties  of  the  trust,  but  that  the  peti- 
tioner insisted  on  going  away  from  home,  and 
in  being  influenced  by  those  who  were  seeking 
to  obtain  the  legacy  was  insufficient  to  entitle 
the  trustee  to  a  dismissal  of  the  petition.— In  re 
Riley's  Estate,  (Surr.)  24  N.  Y.  S.  809,  4  Misc. 
Rep.  33a 


See 


TTndue  Influence. 

"Wills,"  6-7. 


XTnion  Soldiers. 

Appointment  to  ofilce,  see  "Office  and  Officer." 

TTsage. 

See  "Custom  and  Usage." 

TTser. 

Highways  by,  see  **Highway8.** 

Vacation. 

Of  judgment,  see  "Judgment,"  15,  18. 

Varianoe. 

See  "Pleading,"  5,  «. 
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VBNDOB  AND  PUBOHASEB. 

See,  also,  "Deed:"  "Fraudulent  Conveyances;" 

"Sale;''  "Specific  Performance." 
Defective  title,  see  "Specific  Performance,"  2.  3. 
Improvements  by  purchaser,  liability  of  vendor, 

see  '^Mechanics'  Liens,"  1. 

The  contract. 

1.  In  ejectment  for  land  held  by  defendant 
under  a  parol  contract  of  purchase,  plaintiff 
testified  that  the  vendor  (plaintiff's  assignor) 
offered  the  land  to  defendant  for  $300,  and  de- 
fendant said  he  would  take  it.  Defendant  de- 
nied having  a  conversation  with  the  vendor 
at  the  place  named  by  plaintiff,  but  he  did  not 
deny  that  he  offered  $^00  for  the  land.  Held, 
that  a  finding  that  no  price  was  agreed  on  was 
against  the  weight  of  evidence. — Riddell  v. 
ComeU,  24  N.  T.  S.  8,  69  Hun.  605. 

Time  ot  the  essence. 

2.  Time  is  of  the  essence  of  a  contract  for 
the  sale  of  land,  which  provides  that  the  pur- 
chaser shall  pay  the  balance  of  the  purchase 
money  one  year  from  date,  and  that  if  the  same 
is  not  paid  the  contract  shall  be  void.— Puller- 
ton  ▼,  McLaughUn,  (Sup.)  24  N.  Y.  S.  280. 

Bights  and  remedies — Defective  title. 

8.  The  existence  of  liens  on  land  subject  to 
a  contract  of  sale  is  sufficient  proof  of  the  ven- 
dor's default  to  authorize  the  purchaser  to  re- 
scind the  contract,  and  sue  for  money  paid  un- 
der the  contract,  without  making  a  formal  ten- 
der of  performa-ice  on  his  part.  Morange  v. 
Morris.  *42  N.  Y.  48;  Hewison  v.  Hoffman, 
(Com.  PI.  N.  Y.)  4  N.  Y.  S.  621.  followed.— 
Ziehen  v.  Smith,  (CJo.  Ct.)  24  N.  Y.  S.  922.  2 
Misc.  Rep.  487. 
Negligence  in  examining  title. 

4.  An  intending  purchaser  of  land  is  not 
necessarily  guilty  of  laches  in  not  examin- 
ing the  record,  if  the  owner  thereof  expressly 
states  to  him,  with  the  fraudulent  purpose  of 
inducing  tiie  purchase,  that  he  has  no  interest 
therein,  but  the  question  of  his  negligence  is 
for  the  jury.— Blakeslee  v.  Sincepaugh,  (Sup.) 
24  N.  Y.  S.  947. 

Vendor's  lien. 

5.  A  married  woman  who  transfers  her 
properly  to  her  husband  merely  for  the  pur- 
pose of  enabling  him  to  raise  money  thereon 
for  his  business  has  no  vendor's  lien. — ^Reyn- 
olds ▼.  City  Nat  Bank,  (Sup.)  24  N.  Y.  S. 
1134 

VENim  IN  CIVIL  OASES. 

Action  against  public  officer. 

1.  Where  a  complaint  for  libel  alleges  the 
publication  of  statements  of  .witnesses  taken  by 
defendant  and  others,  as  a  board  of  school 
trustees,  concerning  plaintiflF.  as  a  teacher  of 
their  school,  the  action  is  against  a  public  offi- 
cer for  an  official  act.  within  the  meaning  of 
Code  Civil  Proc.  §  983,  subd.  2.  providing  that 
such  actions  shall  be  tried  in  the  county  where 
the  cause  of  action  arose;  and,  if  brought  in  a 
county  other  than  that  in  which  the  act  com- 
plained of  was  done,  defendant  is  entitled,  as 


of  right,  to  a   change  of  Tenne. — GaUigan  t. 
Homthai,  (Sup.)  24  N.  Y.  S.  632. 
Action  on  town  bonds. 

2.  An  action  on  town  bonds  the  validity 
of  which  is  denied  is  not  brought  to  eBtablish 
a  'lien  or  other  interest  in  real  ppoperty,"  with- 
in Code  Civil  Proc.  §  982,  defining  local  actions, 
but  is  an  action  at  law  to  recover  money  al- 
leged to  be  due  on  a  contract,  though  the  trial 
may  Involve  the  question  whether  the  bonds 
were  duly  issued,  and  though  a  judgment  for 
plaintiff  would  be  chargeable  on  the  real  proper- 
ty in  the  town. — ^Becker  v.  Town  of  CSierrv 
Creek,  (Sup.)  24  N.  Y.  S.  19. 
Change  of  venue. 

8.  Where  the  party  moving  for  a  change  of 
venue  for  the  convenience  of  witneBsea  daims 
and  seems  to  have  the  larger  number  of  wi:- 
nesses  to  be  convenienced  by  the  change,  as 
order  granting  the  motion  will  not  be  disturbt^d 
on  appeal.— Ackerman  v.  Herrick,  (Snp.)  24  N. 
Y.  S.  606. 

4.  Where  all  the  transactions  set  out  in  s 
complaint  occurred  in  the  county  to  which  4*- 
fendant  moves  to  change  the  place  of  trial  for 
convenience  of  witnesses,  the  motion  sbouM  be 
granted.— Smith  v.  Mack,  (Sup.)  24:  N.  Y.  a 
131. 

Affidavit. 

6.  An  affidavit  for  a  change  of  venue  for 
convenience  of  witnesses  stated  that  certain 
perHous  are  ''material  witnesses  for  this  de- 
ponent on  the  trial  of  this  cause,  as  he  is  ad- 
vised by  said  counsel,  and  verily  belieTes.  and 
that,  without  the  testimony  of  each  and  every 
of  said  witnesses,  deponent  cannot  safely  pro- 
ceed to  the  trial  of  this  cause,  as  he  is  also 
advised  by  said  counsel,  nnd  verily  belieres.*' 
Held,  that  the  affidavit  sufficiently  averred  that 
the  witnesses  were  necessary,  thoucrb  the  word 
"necessary"  was  not  used.— Smith  t.  Mack. 
(Sup.)  24  N.  Y.  S.  131. 

6.  An  affidavit  to  change  the  place  of  trial 
for  convenience  of  witnesses  is  not  snffi<4«it 
where  it  merely  states  that  affiant   e3rp»»cts  t^ 

Crove  certain  facts  by  the  witnesses  rameiU 
ut  does  not  state  affirmatively  that  such  wit- 
nesses will  testify  to  the  facts,  or  that  th«y 
had  stnted  to  affiant  that  they  would  so  testify, 
or  that  they  were  in  a  position  to  have  perwal 
knowlodwe  of  such  facts. — ^ThurfjeU  v.  Wltbei^ 
bee,  (Sup.)  24  N.  Y.  S,  278, 
Conditions  of  granting. 

7.  On  a  motion  by  defendant  for  a  ehaBge 
of  the  place  of  trial,  the  court  cannot  impose  oo 
plaintiff,  as  a  condition  of  the  denial  of  the 
motion,  that  he  strike  out  a  certain  count  ia 
the  complaint— Galligan  v.  Homthal«  (Sopu)  24 
N.  y.  S.  632. 

Veterans. 

Appointment   to  office,   see   "Office    and   OtS- 
cer,"  1. 

Vice  PrlnoipaL 

See  "Master  and  Servant."  9.  la 


See 


Voters. 

"Blectiona  and  Yotem." 
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Df  objectlonfl  to  jurisdiction,  see  ''Appearance." 
to  parUee,  see  ''Parties,^'  2,  3. 

WATKE  OOMPANIEEL 

CJondemnatlon  of  firanohises  by  city. 

1.  Laws  1873,  c.  737,  proTides  that,  when- 
ever a  certain  number  of  persons  propose  to 
form  a  company  for  the  purpose  of  furnishing  a 
own  or  village  with  water,  they  shall  present 
:o  certain  officers  of  the  town  or  Tillage  an  ap- 
)lication  containing  a  request  that  they  consider 
:he  application  to  supply  said  town  or  Tillage, 
)r  tlie  inhabitants  thereof,  with  water,  and  that, 
f  such  officers  grant  the  application,  the  per- 
rons named  therein  may  proceed  to  organize  the 
•ompany.  Held,  eTcry  company  organized  under 
mch  statute  exists  by  virtue  of  a  contract  with 
:he  town  or  Tillage,  and  has  an  excIusiTe  fran- 
chise, for  which  compensation  must  be  made  if 
t  is  condemned  for  public  uses.— In  re  Long 
[sland  Water  Supply  Co.,  (Sup.)  24  N.  Y.  S. 
>07,  30  Abb.  N.  0.  36;  In  re  City  of  Brooklyn, 
Ld. 

2.  The  rights  of  such  water  company  are 
lot  aflPocted  by  the  fact  that  the  town  to  which 
t  siipDlies  water  is  annexed  to  an  adjoining 
;ity.— In  re  Ix)ng  Island  Water  Supply  Co., 
Sup.)  24  N.  Y.  S.  807,  30  Abb.  N.  C.  36;  In  re 
Jity  of  Brooklyn,  Id. 

WATEBS  AND  WATEB 
C0X7BSES. 

Gfrrant  of  rights — Easement  in  miU  race. 

1.  Deeds  of  mill  property  recited  that  the 
grantees  and  their  assijois  should  be  sup- 
plied with  water  for  milling  purposes  from  a 
certain  mill  race  owned  by  the  grantors, 
ind  empowered  such  grantees  to  maintain 
ts  banks  in  good  repair,  and  clear  its  channel 
from  impediments,  and  to  draw  off  water  when 
lecossary  for  deepening  or  improTing  it.  The 
jxpenses  were  to  be  paid  in  ratio  to  the  quan- 
:ity  of  water  which  the  parties,  by  virtue  of 
•Jieir  respective  titles,  had  the  right  to  use. 
^cld,  that  the  deeds  gave  the  grantees  a  per- 
)etual  easement  in  the  mill  race,  and  the  right 
:o  have  the  water  course  kept  open. — McMil- 
lan T.  Lauer,  (Sup.)  24^  N.  Y.  S.  951. 

PoUntion  of  stream. 

2.  In  an  action  against  a  factory  owner  for 
K>lluting  a  stream  it  is  a  material  question 
vhether  defendant's  use  of  such  stream  was 
easonable.— Townsend  t.  Bell,  (Sup.)  24  N.  Y. 
J.  193. 


See  "Dower." 


Widow. 


WUjLS. 


{ee,  also,  "Descent  and  Distribution;**  "Execu- 
tors and  Administrators;*'  * 'Powers.** 

jonteet.    competency    of    witnesa,    see    "Wit- 
ness,*^ 1. 
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Dower." 


of  Laws. 


Capacity  to  make. 

1.  On  the  question  whether  testator 
possessed  of  testamentaJT  capacity,  it  is  prc^r 
to  allow  the  subscribing  witnesses,  after  de- 
tailing their  couTersations  with  testator  at  the 
time  the  will  was  executed,  to  state  the  im- 
pression produced  on  them  as  to  his  mental 
condition.— In  ro  FolU'  Will,  (Sup.)  24  N.  Y. 
a   1052. 

s^  A  belief  by  testator,  founded  on:ruBM>rs 
which  he  had  heard,  that  the  son  of  his  wife 
was  not  his  son,  in  consequence  of  which  he 
disinherited  such  son,  is  not  a  delusion,  thoagh 
he  may  haTe  been  mistaken  in  such  belief. — 
In  re  Smith's  Will,  (Surr.)  24  N.  Y.  S.  928. 

8.  Where  testatrix,  at  the  time  of  signing 
her  will,  fully  comprehended  the  business  in 
hand,  and  knew  the  nature  and  extent  of  her 
possessions,  and  the  persons  who  had  claims  on 
her  bounty,  it  is  not  material  what  her  nreTious 
condition  may  haTe  been. — In  re  Hairs  Will, 
(Surr.)  24  N.  Y.  S.  864. 

4.  It  appeared  that,  at  the  time  of  making 
her  will,  testatrix's  memory  was  impaired;  that 
there  were  eccentricities  in  her  conduct  and  con- 
versation; that  she  was  not  able  to  conduct  her 
household  duties  without  assistance;  but  that 
she  alone  gave  to  her  attorney  the  particulars 
for  the  will,  naming  the  specific  amounts  to  be 
given  to  each  of  her  immediate  relatives,  all  of 
whom  she  remembered;  and  that  her  ^gnature 
was  well  written  for  one  of  her  age.  The  wi^ 
nesses  to  the  will,  who  were  experienced  in  such 
matters,  testified  to  the  soundness  of  her  mind 
at  the  time.  JffeW,  that  want  of  testamentary 
capacity  was  not  established.— In  re  Mabie's 
Will,  (Surr.)  24  N.  Y.  a  856. 

Undue  influence. 

5.  Undue  influence  will  not  be  presumed 
from  the  fact  that  the  beneficiary  stood  in  a 
confidential  relation  to  testator.— In  re  Bern- 
see's  Will,  (Sup.)  24  N.  Y.  S.  504. 

6.  A  clause  of  a  will  directed  that  if  any 
legacy  shall  lapse  the  amount  shall  go  to  the 
executors.  **In  the  use  of  the  same  I  am  sat- 
isfied that  they  will  follow  what  they  believe 
to  be  my  wishes.  I  impose  upon  them,  how- 
ever, no  condition,  leaving  the  same  to  them 
personally  and  absolutely,  and  without  any  lim- 
itation or  restriction."  itdd,  that  the  facts  that 
one  of  the  executors  named  drew  the  will,  that 
he  was  testatrix's  personal  friend,  and  advised 
her  about  her  business,  and  attended  to  her  in- 
vestments, are  insufiSdent  to  diow  undue  influ- 
ence by  such  executor  and  legatee,  where  it  also 
appears  that  testatrix  was  a  person  of  strong 
mind,  and  frequently  refused  to  follow  the  ad- 
vice given  in  relation  to  her  business.— In  re 
Bdson's  Will.  (Sup.)  24  N.  Y.  S.  71. 

7.  Testatrix,  aged  about  80,  gave  most  of 
her  fortune  to  a  mece  and  her  husband,  with 
whom  she  was  very  intimate,  and  with  whom 
she  liTed  at  the  time  the  will  was  made  and  un- 
til her  death,  in  preference  to  her  brothers  and 
sisters;  but  such  beneficiaries  knew  nothing  of 
the  will  haTing  been  made  or  of  its  contents 
until  after  her  death.    Hddy  that  undue  influ- 
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Mice  waa   not   shown.  —  In   re   Mabie*8   Will, 

(Surr.)  24  N.  Y.  S.  865. 

Execution. 

8.  Where  a  will  waa  executed  with  all  the 
formalities  prescribod  by  law,  it  will  be  pre- 
aumec}  that  it  was  read  to  testator,  who,  though 
unable  to  read  or  write,  was  a  prudent  man, 
and  exercised  more  than  ordinary  care  in  the 
safe-keeping  of  his  will.— In  re  Smith's  Will, 
(Surr.)  24  N.  Y.  S.  028. 

9.  Where  a  will  is  executed  with  the  for- 
malities prescribed  hj  law,  it  will  be  presumed 
that  testator  knew  its  contents.— In  re  Hall's 
WUl.  (Surr.)  24  N.  Y.  S.  804. 

10.  The  subscription  and  publication  of  a 
will  are  independent  facts,  and  proof  of  each 
is  essential  to  establish  the  ralidity  of  the 
will.— In  re  Nevins'  WiU,  (Surr.)  24  N.  Y.  S. 
838.  4  Misc.  Rep.  22. 

11.  The  due  execution  of  a  will  is  sufficient- 
ly shown  where  the  attesting  clause  is  perfect 
in  form,  and  one  of  the  attesting  witnesses  tes- 
tifies that  the  requirements  of  the  statute  were 
complied  with,  though  the  other  witness  "does 
not  remember'*  to  have  seen  such  compliance.— 
In  re  Bernsee's  Will,  (Sup.)  24  N.  Y.  S.  604. 

Id.  In  a  proceeding  in  New  York  for  the 
probate  of  a  will  executed  in  Pennsylyania  9U 
years  before,  the  surrivor  of  the  three  attesting 
witnesses  testified  that  testator  presented  the 
will  to  him  already  signed,  and  reouested  him 
to  sign  as  a  witness,  but  he  did  not  remember 
whether  the  other  witnesses  were  nresent. 
The  handwriting  of  testator  and  the  deceased 
Htteating  witnesses  waa  prored.  JfffZd,  that  the 
€«vidence  showed  a  comi>liance  with  thp  New 
York  statute,  which  provides  that  the  attesting 
witnesses  shall  sign  at  the  request  of  testator, 
which  is  not  required  by  the  Pennsylvania  stat- 
ute.—In  re  Klett's  Will,  (Surr.)  24  N.  Y.  S. 
721,  3  Misc.  Uep.  385;  In  re  Jones,  Id. 
Bevocation  and  revival. 

18.  Where  a  will  is  revoked  by  the  execu- 
tion of  a  second  will,  declaring  that  all  for- 
mer wills  of  testator  are  revoked,  the  first 
will  is  not  revived  by  the  fact  that,  after  tes- 
tator's death,  the  second  will  cannot  be  found; 
it  being  provided  by  3  Rev.  St.  (Birdseye's 
Ed.)  p.  3345,  8  53,  that  the  destruction,  can- 
cellation, or  revocation  of  a  second  will  shall 
not  revive  the  first  will,  unless  it  appears  by 
the  terms  of  the  revocation  that  it  was  the 
intention  to  revive  the  first  will,  or  unless 
thereafter  testator  shall  duly  republish  his  first 
will.— In  re  Forbes'  Will,  (Surr.)  24  N.  Y.  S. 
841. 

Construotlon  —  Description   of  devisees 
and  legatees. 

14.  Testator,  who  had  three  children,  divided 
an  estate  into  three  equal  parts,  giving  the  use 
of  a  share  to  each  child,  and  provided  that  on 
the  death  of  either  of  his  children  leaving  is- 
sue the  issue  take  equally  the  share  of  the 
dead  parent,  but  that  in  case  a  child  died  leav- 
ing no  issue  the  capital  of  the  share  held  for 
the  use  of  the  one  so  dying  be  divided  among 
•*my  surviving  children."  Held,  that  the  word 
*^children"  was  used  in  its  primaiy  sense,  and 
that,  on  the  death  of  one  of  the  three  children 
without  issue,  the  issue  of  another  deceased 
child  could  not  share  with  the  third  surviving 


child.— In  re  Potter's  Estate,  (Sup.)  24  N.  I.  S. 
586;   In  re  Truslow,  Id. 

Besoription  of  property. 

15.  Testator  gave  to  his  daughter  H.  a  life 
estate  in  his  lands  lying  in  the  village  of  i^ 
and  then  directed  that  the  residue  of  the  est&te 
be  leased,  and  the  proceeds,  deducting  uxes. 
insurance,  and  rraairs,  be  invested  or  depositel 
"to  create  a  funa  to  liquidate  any  indebtedncs 
against  the  same."  A  power  of  sale  w%8  prei 
to  the  executors  in  respect  to  land  not  lying  is 
A..,  the  proceeds  of  any  such  sale  to  be  deposit- 
ed as  aforesaid.  The  will  ended  as  follovs: 
"And  at  the  decease  of  my  daughter  H.  to  U 
equally  divided  between  each  of  my  gxaaddiil- 
dren  her  surviving,  ahare  and  share  alike,  be? 
children  and  the  children  of  my  daughter  B." 
The  daughter  H.  was  unmarried,  while  R  wbi 
married,  and  had  children.  Hda^  that  the  Ut- 
tesr  provision  applied  both  to  lands  in  A.  and  to 
the  residue  of  the  estate.— In  re  fioyf  s  Estate. 
(Sup.)  24  N.  Y.  S.  577. 

16.  Testator  directed  that  a  certain  sum  be 
set  apart  for  the  use  of  his  widow  during  b«r 
lif  e,  and  that  the  residue  of  his  estate  be  di- 
vided into  three  equal  parts  for  the  use  of  hii 
three  children  during  their  lives,  and  on  ike 
death  of  his  widow  the  portion  of  the  tnr 
fund  which  had  been  set  apart  for  her  use  wv 
to  be  divided  into  three  equal  parts,  one  of 
which  was  to  be  set  apart  for  the  use  of  esd 
child,  and  the  income  given  to  the  ddld  f-Y 
whom  it  was  designated;  and,  in  case  a  cftuU 
died  leaving  no  issue  surviving  him.  the^cspitii 
of  the  share  held  for  the  use  of  the  one  so  dj- 
ing"  should  be  distributed  amone  the  svrrivis; 
culdren.  Hdd,  that  the  "capital  of  the  sbare." 
etc.,  referred  to  one-third  of  the  entire  eststc 
and  included  the  portion  set  apart  for  the  dk 
of  the  widow.— In  re  Potter's  Bstate,  (Supl)  3( 
N.  Y.  &  586;   In  re  Tmslow,  Id. 

Nature  and  duration  of  estate. 

17.  Testator  gave  his  property  to  his  wife 
"during  her  natural  life,  or  so  long  as  she  mt; 
remain  my  widow,  but,  if  she  should  reman?, 
her  control  and  interest  in  my  property  iM  t« 
cease,  and  should  pass  to  the  heirs  hereinafter 
named,"  and,  after  naming  such  heirs.  provU- 
ed  that,  "in  the  event  of  the  death  of  any  of 
the  above-named  heirs  previous  to  the  dnUi 
or  remarriage  of  mv  wife,  C,  their  share  of  mj 
estate  shall  be  inherited  by  those  remaioio^ 
whose  names  appear  above,  and  In  no  er^rf 
shall  my  daughter  M.  have  any  portion  or  share 
in  my  personal  or  real  property.**  ffeid,  that 
deceased  did  not  die  intestate  as  to  the  remaia- 
der  after  a  life  estate  in  the  widow,  but  that  ca 
her  death  or  remarriage  the  property  passed  ab- 
solutely  to  the  heirs  named.— In  re  oohn*s  WSL 
(Surr.)  24  N.  Y.  S.  350. 

18.  Under  a  bequest  in  trust,  the  inooDM  tc 
be  paid  to  testator's  children  for  life,  and  oo 
their  death  the  principal  to  be  paid  thear  chil- 
dren, the  trustees  cannot  vest  one  of  testatoc't 
children  with  the  legal  or  equitable  title  to  acy 
part  of  the  principal  of  the  trust  fund.— Judj^ 
V.  O'Connor,  (Sup.)  24  N.  Y.  S.  84. 

19.  Testator  devised  property  to  his  «i^ 
for  her  life,  and  afterwards  to  his  three  c4bI- 
dren  equally,  "but,  in  case  of  the  death  of  mj 
sons,  A.  and  C.  or  either  of  them,  without 
issue  living  at  the  time  of  his  decease,  tbes 
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he  share  of  the  one  bo  dying  witfaoat  israe 
hall  be  divided  equally  between  my  grand- 
hildren,  H.  and  F."  HeW,  that  such  nrovi- 
ion  did  not  mean  the  death  of  A.  and  C.  dur- 
Qg  testator's  lifetime,  so  as  to  give  them  a 
ested  estate  if  they  suryired  testator.—Stokes 
.  Weston.  (Sup.)  24  N.  Y.  S.  26. 

20.  Testatrix  bequeathed  a  share  of  her 
state  in  trust  for  the  use  of  W.  for  life,  and 
<n  his  death  such  share  was  to  go  to  his  dangh- 
er  B.  "should  she  surviye  him.*  The  will  fur- 
her  nroTided  that  if  the  said  E.  died  '"without 
ssue  her  suryiying,  subject  to  the  trust  hereby 
Teated  I  give"  such  share  to  certain  other 
•ersons.  ndd,  that  the  remainder  after  W.'s 
leath  was  given  to  E.  absolutely,  subject  to 
he  limitation  over  only  in  the  event  of  E.'s 
leath  during  the  lifetime  of  W.— In  re  Odell's 
flstate.  (Surr.)  24  N.  Y.  S.  467,  8  Misc.  Rep. 
.68:  Caswell  v.  Slater.  Id. 

21.  Testator  devised  a  certain  house  and  lot 
o  the  use  of  his  wife  "during  her  life,"  at  her 
leath  to  be  sold,  and  the  proceeds  divided  be- 
ween  his  children.  Held,  that  the  children 
ook  a  vested  remainder  in  the  house  and  lot. 
-In  re  Collins,  (Sup.)  24  N.  Y.  S.  226. 

22.  Testator  devised  to  a  daughtex  the  raits 
ind  income  of  certain  real  estate,  after  deduci- 
ng exnenses,  and  interest  on  a  certain  mort- 
gage, ^e  same  to  be  collected  by  my  ezecu- 
ors  hereinafter  named,  and  paid  to  her  an- 
inally  for  and  during  her  natural  life;"  and 
(hould  his  executors  think  it  advisable  to 
It'll  any  of  such  real  estate,  the  interest  on  the 
iroceeds  should  be  paid  to  the  daughter  as 
iforesaid.  No  limitation  over  of  this  property 
ifter  the  daughter's  death  was  made.  Held, 
hat  testator  intended  to  leave  the  daughter 
>nly  a  life  estate.— In  re  Hoyt's  Estate,  (Sup.) 
14  N.  Y.  S.  577. 

28.  Testator,  an  unprofessional  man,  by  holo- 
Taphic  will,  devised  all  his  real  property,  worth 
,bout  $35,(X)0,  to  his  wife,  "to  be  by  her  owned 
.nd  enjoyed  the  same  as  if  I  had  never  owned 
t,  during  her  lifetime,  and  after  her  death 
(rhatever  may  be  left  is  to  be  divided  among 
ny  eight  children  in  eight  equal  parts."  Held, 
bat  the  wife  took  a  life  estate,  with  absolute 
ower  of  disposition,  except  by  will,  and  that  at 
ler  death  the  property,  if  any  remains,  will  pass 
o  testator's  children. — ^Baumgras  v.  Baumgras, 
Sup.)  24  N.  Y.  S.  767. 

24.  Testator  gave  certain  land  to  his  son 
or  life,  "with  the  right  and  privilege  of  dispos- 
ag  of  the  same  by  will  or  devise  to  his  chil- 
ren.  If  any  he  should  have,  and,  in  case  he 
hould  die  without  leaving  any  chilareUi   •  •   • 

give  and  devise  the  same  to  the  children  of 
ay  daughter."  Held  that,  though  the  son  died 
itestate,  his  children  were  entitled  to  the  land. 
-Smith  V.  Floyd,  (Sup.)  24  N.  Y.  S.  610. 

Rule  against  perpetuities. 

25.  Laws  1817,  c  133,  (Rural  Cemetery  Act,) 
9,  providing  that  a  cemetery  association  may 

old  any  property  bequeathed  or  given  in  trust 
3  expend  the  income  on  lots  in  such  cemetery 
ccording  to  the  terms  of  the  grant,  devise,  or 
equest,  creates  an  exception  to  the  statute 
gainst  perpetuities,  and  is  a  valid  exercise  of 
jgislatlve  power.  In  re  Fisher's  Estate,  (Snrr.) 
X.  Y.  S.  10,  distinguished.— In  re  Schuler's 
Jstate,  (Surr.)  24  N.  Y.  S.  847. 


ConBtmction — Accumulation  of  Income. 

26.  A  provision  for  accumulation  of  proceeds 
of  the  residue  of  an  estate  "to  create  a  fund 
to  liquidate  any  indebtedness  against  the  same/' 
is  illegal.— In  re  Hoyf  •  Estate,  (Sup.)  24  N.  Y. 
S.  677. 

27.  A  provision  of  a  will  for  the  investment 
of  Dart  or  testator's  personalty  during  the  life 
of  his  wife,  with  direction  for  distribution  of 
the  investment  and  the  accumulations  thereof, 
together  with  his  residuary  estate,  on  the  death 
of  his  wife,  is  invalid  so  far  as  the  investment 
is  concerned,  as  involving  an  accumulation  of 
the  income  and  profits  of  personal  property, 
in  violation  of  4  Rev.  St  (8th  Ed.)  p.  2516,  H 
3,  4,  which  provide  that  such  accumulation 
must  be  directed  to  be  for  the  benefit  of  a 
minor,  and  to  terminate  at  the  expiration  of 
his  minority.— In  re  Roos'  Estate,  (Surr.)  24  N. 
Y.  S.  862,  4  Misc.  Rep.  232. 

28.  A  provision  that  devisees  shall  annually 
pay  a  certain  amount  to  the  executors  of  a  wiU 
is  not  unlawful,  as  creating  an  accumulation 
of  income.— In  re  Roos'  Estate,  (Surr.)  24  N.  Y. 
S.  862,  4  Misc.  Rep.  232. 

29.  Under  1  Rev.  St.  p.  723,  §§  14.  15,  and 
page  726,  H  37,  38,  forbidding  suspensions  of 
alienation  or  accumulations  of  rents  and  profits 
for  a  fixed  period,  or  for  an  indefinite  period 
not  measured  by  lives  in  being,  a  direction  to 
executors  to  collect  the  rents  of  real  estate 
until  they  reach  an  amount  sufficient  to  pay 
all  testator's  debts,  and  then  to  convey  to  the 
devisees,  is  void;  but  testator's  intention  be- 
ing, clearly,  to  charge  a  certain  mortgage  debt 
on  all  his  realty,  the  court  will  direct  an  im- 
mediate conveyance  to  the  devisees,  with  equi- 
table apportionment  of  such  debt  between  the 

reels.— WeUs   v.   WeUs,   (Super.    N.    Y.)    24 
Y.  S.  874. 

Partial  invalidity — Separable  proyisiona. 

80.  The  invalidity  of  a  provision  for  the  ac- 
cumulation of  profits  does  not  vitiate  a  provi- 
sion for  the  ultimate  division  of  the  principal  of 
the  fund.— In  re  Roos'  Estate^  (Surr.)  24  N.  Y. 
S.  862,  4  Misc.  Rep.  232. 

81.  The  fact  that  a  bequest  for  life,  with 
limitation  over,  may  not  be  good  as  to  the 
limitation,  does  not  affect  the  life  estate. 
Haynes  v.  Sherman,  22  N.  E.  ^3,  117  N.  Y. 
433,  distinguished.  —  Maitland  v.  Baldwin, 
(Sup.)  24  N.  Y.  S.  29. 

Bights  and  liabilities  of  devisees  and 
legatees. 

82.  Testator,  owning  no  personalty  of  any 
value,  directed  that  certain  of  his  real  estate 
be  sold,  and  the  proceeds  used  to  pay  "my  just 
debts,  both  f  und(?d  and  otherwise. '  Held  that, 
after  payment  of  a  mortgage  on  the  land  sold, 
and  an  unsecured  bond  of  testator,  the  bal- 
ance of  the  proceeds  was  applicable  to  mort- 
gages on  other  of  testator's  realty;  the  direc- 
tion being  an  express  one  within  the  excep- 
tion of  1  Rev.  St.  p.  749,  §  4,  declaring  the 
devisee  liable  for  mortgages  on  land  devised. 
-Wells  v.  Wells,  (Super.  N.  Y.)  24  N.  Y.  S. 
874. 

88.  Testator,  having  provided  for  the  sale 
of  certain  realty  to  pay  his  debts,  including 
mortgages   on   other   realty,   directed    that,   if 
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tho  proceeds  of  the  sale  were  not  enough  *^o 
pay  all  of  my  said  debts/'  his  executors  should 
apply  the  net  income  of  his  other  property 
to  pay  said  debts  until  they  wore  paid  in  full. 
HfiuL  a  direction  to  apply  the  rents  of  the  un- 
sold realty  to  mortgages  thereon.— Wells  v. 
WeUs,  (Super.  N.  Y.)  24  N.  Y.  S.  874. 

M.  Under  4  Rer.  St  (8th  Ed.)  p.  2435,  %  40, 
proTiding  that  when,  in  consequence  of  a  yalid 
limitation  of  an  expectant  estate,  there  shall  be 
a  suspension  of  the  power  of  alienation  or  of 
the  ownership,  during  the  continuance  of  which 
the  rents  and  profits  shall  be  undisposed  of, 
and  no  ralid  direction  for  their  accumulation  is 
given,  such  rents  and  profits  shall  belong  to  the 
persons  presumptively  entitled  to  the  next  eyen- 
tual  estate,  the  income  from  the  fund  directed  to 
be  inyested  should  be  distributed  among  the  re- 
siduary legatees  in  the  proportion  they  will  be 
entitled  to  the  principal.— In  re  Roos  Estate, 
(Surr.)  24  N.  Y.  S.  862,  4  Misc.  Rep.  232. 

8S.  Testator  gare  the  residue  of  his  estate 
to  his  executors  in  trust,  with  power  to  sell, 
and  reinrest  the  proceeds,  but  expressed  a  pref- 
erence "that  investments  made  by  me  in  my 
lifetime  should  be  continued  so  long  as  the 
same,  in  tiie  judgment  of  my  executors,  can  be 
done  without  loss  or  detriment  to  my  estate." 
The  will  further  provided  that  after  the  denth 
of  testator's  widow  the  executors  should  allot 
such  residue,  and  "the  proceeds  and  invest- 
ments thereof,  *  •  *  into  as  many  shares, 
each  of  the  value  and  amount  of  $20,000,"  as 
there  should  be  daughters  of  testator  then  liv- 
ing, or  deceased  leaving  issue.  BtUd,  that  it 
was  the  intention  of  testator  that  tne  trusts 
thus  created  should  consist  of  the  sum  of  $20,- 
000  each,  and  not  to  make  a  specific  gift  of  se- 
curities which  might  come  into  the  executors' 
hands  at  testators  death.  —  Monsoii  v.  New 
York  Security  &  Trust  Co.,  (Sup.)  24  N.  Y.  S. 
455. 

WITNESS. 

See,  also,  "Evidence." 

Absence  as  ground  fcMr  continuance,  see  **Con- 
tinuance." 

As  to  custom  and  usage,  competency,  see  "Cus- 
tom and  Usage." 


Corroboration.    a«    to    marriage  prosuw,  wt 

"Breach  of  liCarriage  Promise,"  6l 
oif  prosecuting  witness,  see  "Abdactioii.''  1 

Competency. 

1.  On  a  contest  of  a  will,  the  interat  of 
the  executor,  to  the  extent  of  his  fees  lor  id> 
ministration,  does  not  disqualify  him  as  a  wit- 
ness for  proponent.— In  re  Folts'  Will,  (819) 
24  N.  Y.  S.  1052. 

Privileged  oommanicationa. 

3.  I^etters  written  by  a  wife  to  a  hsfibud. 
and  given  by  him  to  his  mistress,  and  prodiKed 
by  her  on  his  trial  for  perjury,  are  not  pnn- 
leged.~People  v.  Hayes,  (Sup.)  24  X.  Y.  S.  19i 
Ezamination. 

8.  In  an  action  by  an  attorney  employed  bf 
a  village,  for  libel,  a  question  put  to  defeodut 
as  a  witness,  which  assumes  that  oommaa 
had  been  made  by  the  inhabitants  of  the  tI}- 
l^e  as  to  the  acts  of  plaintiff,  and  asks  bin, 
**W as  the  opinion  frequently  expressed  thit  k 
was  not  n  proper  person,  under  the  cirea]nsta> 
ces.  to  be  thus  employed?"  is  leading.— Mattice 
T.  Wilcox,  (Sup.)  24  N.  Y.  S.  lOeO. 

WBITS. 

See,  also,  "Attachment  :•»  "(^ertiorarif  "Eifrs. 

tion;*'  •Injunction;"  "Mandamus;"  ThAibi- 

tion.  Writ  of;"  "Replevin." 
Defective  service  waived,  see  "Appearance" 
Service  of  process  on  infants,  see  "infancr,'*  1 

Service  by  publication. 

L  The  sheriff  was  unable  to  find  defoli- 
ant at  his  home,  and  was  told  there  in  J«^' 
that  he  was  out  of  the  state.  In  July  plaint:f 
was  informed  that  defendant  could  protaU? 
be  found  at  a  certain  place,  and  iJaintifr  dqssc- 
cessfully  tried  to  find  him  there,  and  d^^frei- 
ant's  reaatives  could  not  tell  where  he  coqW  be 
found.  Held,  that  an  order  for  service  by  ?eb- 
ligation  was  Justified. — ^Hatfield  v.  MalcobL 
(Sup.)  24  N.  Y.  S.  596. 

2.  An  order  for  service  by  pnblicatioii  n*?i 
not  contain  an  option  to  plaintiff  to  make  per 
sonal  service  outside  of  tne  state.— Hatfieu  t. 
Malcolm,  (Sup.)  24  N.  Y.  S.  596. 
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